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INTRODUCTION. 


In  writing  a  treatise  on  Canadian  Constitutional  Law  I  found 
two  cases,  Dobie  v.  The  Temporalities'  Board/  and  Russell  v. 
The  Queen,^  decided  by  the  Judicial  Committee  of  the  Privy  Coun- 
cil of  England,  which,  on  a  fair  investigation  of  them,  seemed  to 
me  to  be  so  entirely  unsound  as  to  be  absolutely  indefensible.  As 
the  points  involved  in  them  are  of  the  first  importance  in  the 
construction  of  the  Imperial  Act  ^  which  forms  the  Constitution  of 
Canada,  there  was  no  other  course  fairly  open  to  me  than  to  un- 
dertake to  show  that  these  cases  are  not  law.  I  have  every  reason 
to  be  satisfied  with  my  success  in  such  undertaking.  After  an 
exhaustive  analysis  of  them,  notwithstanding  the  high  authority 
of  the  court  by  which  they  had  been  decided,  and  that  they  had 
been  tamely  accepted  by  the  Provincial  and  Dominion  courts  as 
though  there  could  be  no  question  as  to  their  soundness,  I'  was 
driven  to  the  conclusion,  which  I  frankly  expressed,*  that  the 
cases  were  badly  decided.  I  also  hazarded  the  opinion  that  as 
then,  for  the  first  time,  the  unsoundness  of  those  cases  had  been 
unanswerably  demonstrated,  the  Supreme  Court  of  Canada  could 
no  longer  follow  them,  and  the  doubt  was  expressed  whether  the 
Judicial  Committee  themselves  would  continue  to  follow  them. 
The  sequel  proved  the  correctness  of  the  opinion,  and  the  justifi- 
cation of  the  doubt.^ 

1  7  App.  Cas.  136.  Dominion  License  Act  Case,  when,  as  was 

^  Ibid.,  829.  predicted,  that  court  expressly  repudiated 

*  British  North  American  Act,  1867,  Dobie  v.  The  Temporalities'  Board  and 
30  &  31  Vic.  c.  3.  Russell  v.  The  Queen  ;  Sir  Wm.  Ritchie, 

*  See  Travis  on  Can.  Const.  Law,  C.  J.,  voicing  the  opinion  of  the  whole 
Part  2,  pp.  133-178.  court,  saying  of  them  :   "We  presume  it 

*  The  question  involved  in  those  cases  will  scarcely  be  considered  liigh  treason 
subsequently  came  before  the  Supreme  in  us  it  we  say  those  cases  are  not  law  ;" 
Court  of  Canada  in  a  case  known  as  the  and  the  court  refused  to  follow  them,  {a) 

(a)  See,  on  file  in  the  office  of  the  De-  Canada,  on  questions  submitted  to  the 
partmentof  Justice,  at  Ottawa,  Canada,  the  court  by  the  government,  as  to  the  con- 
stenographer's  report  of  the  argument  and  stitutionality  of  the  Dominion  License  Act, 
proceedings  in    the    Supreme    Court    of  where  the  above  facts  were  ascertained. 
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In  precisely  the  same  way,  throughout  the  whole  of  this  treat- 
ise, I  have  endeavored  to  point  out  the  law  on  the  numerous  impor- 
tant questions  I  have  discussed  ;  and,  notwithstanding  the  great 
amount  of  bad  law  I  have  found  in  cases  decided  in  the  courts  in 
England  and  in  this  country,  and  which  is  repeated  and  perpet- 
uated by  text-writers,  without  the  slightest  attempt  at  exposing 
the  most  transparent  fallacies  which  have  stared  them  in  the  face, 
I  feel  quite  satisfied  that,  from  the  commencement  to  the  close  of 
this  work,  there  is  not  one  of  the  many  questions  in  connection 
with  which  I  have  pointed  out  much  of  such  bad  law,  in  which 
I  have  failed  to  show  what  the  law  on  the  particular  subject 
really  is. 

On  several  of  these  questions  I  have  had  opportunities  of 
eliciting  the  views  of  some  of  the  ablest  lawyers  in  the  United 
States;  some  of  them  members  of  the  Bench;  some  of  them 
occupying  the  highest  positions  in  connection  with  leading  Law 
Schools ;  and  others,  leading  practising  lawyers,  text-writers, 
and  law-reviewers.  Among  all  these  I  have  failed  to  find  one 
who  has  not  assented  to  the  soundness  of  the  principles  of  law 
to  which  I  directed  their  attention  ;  while,  on  many  of  these 
most  important  subjects,  I  found  a  general  expression  of  sur- 
prise, by  those  gentlemen,  that  they  had  not  themselves  previ- 
ously noticed  the  transparent  fallacies,  the  greater  part  of  which 
are,  for  the  first  time,  exposed  in  this  work.  Merely  to  recapitu- 
late them  would  be  to   make  an   analysis  of  this  entire  work ; 

A  copy  of  Travis  on  Can.  Const.  Law  was  Privy  Council  have   sustained   my  criti- 

sent  to  each  member  of  the  Judicial  Com-  cism  of  their  judgments." 
mittee  of  the  Privy  Council,  and,  on  the  "  Yes,  they  did  so,  but  they  claimed 

question  discussed  in  it,  as  to  the  unsound-  not  to  do  so." 

ness  of  their  decisions  in  Dobie  u.  The  "  Yes,  they  claimed  not  to  do  so,  but 
Temporalities'  Board  and  Russell  v.  The  they  did  so  notwithstanding. " 
Queen  —  the  question  coming  directly  be-  Mr.  Blake,  very  emphatically  "  Yes  ! " 
fore  them  in  the  Dominion  License  Act  As  a  clear  matter  of  fact,  on  the  ground 
Case  —  they  held  this  act  ultra  vires  the  on  which  the  Privy  Council  decided,  in 
Parliament  of  the  Dominion,  and,  in  doing  Russell  v.  The  Queen,  that  the  Canada 
so,  directly  reversed  their  decisions  in  the  Temperance  Act  was  intra  vires  the  Par- 
previous  cases  referred  to  above.  In  com-  liament  of  Canada,  they  should  have 
ing  from  San  Francisco,  where  this  work  held,  had  their  holding  in  that  case  been 
was  mainly  written,  to  Boston,  I  met,  on  sound,  that  the  Dominion  License  Act 
my  way,  Mr.  Edward  Blake,  one  of  the  was  also  intra  vires  Parliament.  But,  in 
ablest  lawyers  and  statesmen  in  Canada,  holding  as  they  did  that  this  latter  act 
when,  in  a  conversation  between  us,  the  was  ultra  vires,  they  directly  reversed  their 
following  took  place  :  —  previous  holdingin  Dobie  v.  TheTemporal- 
"  You  observe,   Mr.   Blake,    that  the  ities'  Board,  and  in  Russell  v.  The  Queen. 
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but,  among  the  many  gross  legal  fallacies  I  have  undertaken,  and 
I  think  with  success,  to  clearly  expose,  I  may  here  direct  special 
attention  to  Book  III.  of  this  work,  Part  I.,  where  the  unsound  doc- 
trine is  exposed,  attempted  to  be  established  by  the  courts  of  New 
York  (followed  in  Kansas  and  Nebraska,  and,  more  remarkably, 
from  the  general  trend  of  their  own  decisions  there,  by  Pennsyl- 
vania), that  railway  companies  are  liable,  on  the  fraudulent  traf- 
fic receipts  of  station  agents,  for  goods  which  have  not  been 
received  by  the  railway,  where  bills  of  exchange  based  on  such 
fraudulent  receipts  have  been  sold  by  a  party  to  the  fraud.  This 
utterly  unsound  doctrine  is  based  on  the  perversion  of  a  principle 
of  agency,  which,  if  generally  applied,  would  involve  the  destruc- 
tion of  very  much  of  the  most  unquestionable  law  of  principal  and 
agent.  As  I  have  shown  in  that  Part,  not  only  are  the  recent 
New  York  decisions  on  the  main  subject  unsound ;  not  only  in 
reaching  such  decisions  do  they  pervert  and  destroy  a  sound  prin- 
ciple of  the  law  of  agency ;  but,  in  principle,  those  cases  are 
opposed  to  the  decisions  of  the  well-decided  cases  in  New  York 
running  over  a  period  of  three  quarters  of  a  century.  To  all  in- 
terested in  the  liabilities  of  carriers,  directly  or  indirectly,  I  par- 
ticularly direct  attention  to  Book  Til.,  Parts  I.  and  II.,  of  this  work. 
In  Book  IV.,  Parts  VI.  and  VII.,  I  have  most  elaborately  dis- 
cussed that  branch  of  the  seventeenth  section  of  the  Statute  of 
Frauds  relating  to  the  acceptance  and  actual  receipt  of  a  part  of 
the  goods  purchased,  to  take  the  case  out  of  the  statute ;  and  the 
reader,  on  studying  those  Parts,  can  scarcely  fail,  I  think,  to  be 
astounded  at  the  fact,  and  its  effect,  of  the  "  acceptance  "  of  the 
statute  as  an  entity,  apart  from  and  independent  of  the  "  actual  re- 
ceipt "  of  the  statute,  being  so  long  and  so  generally  ignored,  as  it 
has  been,  by  courts  and  text- writers  both  in  England,  and  in  this 
country.  But,  even  beyond  these,  I  would  particularly  direct  at- 
tention to  the  subject,  thoroughly  investigated  in  Book  IV.,  Part 
VIII.,  where  the  fallacy  of  the  courts  in  Massachusetts,  Maine, 
Vermont,  Michigan,  and  some  half-dozen  other  of  the  States  of 
the  Union,  which  affect  to  hold  that  in  the  note  or  memorandum 
in  writing  of  a  contract,  such  as  is  required  in  the  fourth  and 
seventeenth  sections  of  the  English  Statute  of  Frauds,  the  consid- 
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eration  need  not  appear,  is,  I  think,  conclusively  and  unanswer- 
ably established.  Not  only  so,  but,  by  a  very  full  and  accurate 
analysis  of  the  cases  in  those  States,  I  have  shown  that  while  such 
courts  affect  to  hold  this  doctrine,  and  although,  in  several  of 
those  States  they  have  actually  enacted  statutes  expressly  provid- 
ing that  in  such  notes  or  memoranda  the  consideration  need  not 
appear,  yet,  in  the  very  face  of  the  cases  affecting  to  hold  the  doc- 
trine that  the  consideration  need  not  be  so  stated,  and  in  the  very 
teeth  of  those  statutes,  they  still  hold,  in  fact,  that  the  considera- 
tion must  so  appear,  or  that  the  Statute  of  Frauds  is  not  satisfied. 
They  involve  themselves  in  this  state  of  confusion  by  confounding 
the  consideration,  the  quid  pro  quo  of  Noy's  Maxims  —  the  "  this 
for  that,"  the  "  this  "  which  one  gets  or  is  to  get  for  the  "  that " 
which  he  gives  or  is  to  give — with  the  mutuality,  the  aggregatio 
mentium,the  meeting  of  minds  of  the  parties  to  the  contract ;  which 
latter  the  statute  does  not  require  to  be  evidenced  by  the  writing.^ 
Throughout  the  whole  work  questions  connected  with  the  Law  of 
Sales,  and  subjects  collateral  thereto,  are  examined  with  absolute 
candor  and  perfect  fearlessness.  The  one  object  I  have  had  in  view 
in  my  work  is  to  state  the  law  as  it  actually  is  ;  and  where  I  have 

1  The  confusion  which  exists  on  this  The  remarlcable  feature  about  the  matter 
subject  is  made  apparent  by  its  discussion  is,  that  the  absurdity  has  never  been  ex- 
in  Book  IV.,  Part  VIII.  This  is  one  of  posed  until  now.  Browne,  in  his  gener- 
the  subjects  which  I  have  considered  in  ally  very  excellent  work  on  the  Statute  of 
Massachusetts  and  elsewhere  with  mem-  Frauds,  was,  as  we  show,  post,  vol.  ii. 
bers  of  the  Bench,  law-reviewers,  leading  pp.  521-523,  525,  541,  568,  fairly  puzzled 
law-school  professors,  law-book  writers,  in  the  matter,  and  very  naturally  so,  by 
and  prominent  lawyers  ;  not  one  of  whom  the  glaringly  contradictory  decisions  in 
have  I  found  to  dissent  from  the  views  the  courts  of  his  own  State,  and  hence 
I  have  expressed  on  the  subject.  I  had  inferred  that  the  price  paid  for  goods  is 
the  opportunity  for  a  very  full  considerar  not  the  consideration  for  the  goods.  The 
tion  of  the  question  with  the  senior  pro-  ordinary  form  of  a  deed  of  land  shows  the 
fessor  of  one  of  the  law  schools  of  this  contrary  :  "  For  and  in  consideration  of 
country,  and  who  has  since  taken  a  seat  |1,000, 1  grant,  etc.,  that  certain  lot,  piece, 
on  the  Supreme  Court  Bench  of  his  State,  etc.,  of  land."  The  consideration  for  the 
who  entirely  assented  to  my  views,  and  land  is  the  price  ;  the  consideration  for 
who,  1  subsequently  ascertained,  gave  the  money  paid  is  the  land.  The  con- 
expression  to  them  in  his  lectures  to  his  sideration  is  the  quid  pro  qno.  And  yet, 
law-students.  In  a  conversation  with  one  as  we  point  out  in  Part  VIII.  of  Book 
of  the  Supreme  Court  judges  of  Massachu-  IV.,  the  very  courts  which  hold  that  the 
sets,  a  fellow  law-student  with  me  at  consideration  need  not  appear  by  the  writ- 
Harvard,  on  my  stating  the  law  in  the  ing,  hold,  that  all  the  essentials  of  the 
matter  to  him,  he  replied  :  "Oh,  that  is  contract,  including  the  price,  must  appear 
settled  in  this  State  by  statute  ; "  to  by  the  writing.  Ergo,  they  hold,  and 
which  I  answered  :_  "  I  am  quite  aware  of  their  statutes  enact,  that  the  consideration 
that,  and  yet,  right  in  the  teeth  of  your  Stat-  need  7io«  appear  by  the  writing,  and  yet 
ute,  you  hold  that  the  consideration  must  they  hold  that  it  must  appectr  by  the 
appear  by  the  writing. "     He  was  silenced,  writing. 
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found  unsound  decisions,  as  I  have  done  in  every  branch  of  the 
law,  I  have  not  hesitated  to  point  them  out,  and  to  show,  with 
all  the  distinctness  and  conclusiveness  in  my  power,  that  they  are 
not  well-decided,  and  are  not  law.  In  a  thorough  review  of  the 
work  I  kno.w  of  no  instance  where  I  have  failed  to  make  the  law 
of  the  subject  perfectly  clear  to  any  reader  of  fair  intelligence. 
The  work  is  an  absolutely  new  one  on  the  subject ;  not  a  rehash 
of  Blackburn,  Benjamin,  or  any  other  writer  ;  and  I  trust  it  will 
prove  to  be  of  no  little  value  to  courts,  lawyers,  and  law  students. 
Within  its  limits  it  is  complete  and  thoroughly  exhaustive  ;  but  I 
hope  hereafter  to  issue  two  additional  volumes,  covering  a  variety 
of  other  questions  connected  with  the  Law  of  Sales  which  I  have 
left  over  for  later  consideration  and  discussion.  If  the  work  shall 
prove  of  value  it  will  be  owing  in  no  slight  degree  to  the  instruc- 
tion I  received  from  the  able  lawyers  to  who.se  memory  the  work 
is  dedicated,  and  from  whom  I  learned  to  judge  cases  by  prin- 
ciple, and  like  them  to  act  on  the  principle  that  "  law  is  the 
very  reason  of  the  thing,"  and  that  "  that  which  is  not  reason  is 
not  law." 

J.  T. 

Boston,  Mass., 

January,   1892. 
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COMMENTARIES    ON   SALES. 


BOOK  I. 

PART   I. 
WHAT  IS  A   SALE  ? 


In  an  attempt  intelligently  to  discuss  the  subject  of  Sales  of 
Personal  Property,  we  are  met,  at  the  very  threshold  of  the  sub- 
ject, with  a  difficulty  which  requires  to  be  removed.  With  refer- 
ence to  what  is  a  sale  of  personal  property,  the  authorities  would 
seem  to  be  well-nigh  irreconcilable,  and  we  have  not  met  with 
any  reasonable  attempt  to  reconcile  or  otherwise  to  place  on  a 
satisfactory  basis  the  contradictory  definitions  of  a  sale  which 
courts  and  text-writers  furnish  us ;  some  of  them  treating  a  sale 
as  differing  from,  and  others  as  being  in  effect  the  same,  as  a  bar- 
ter or  exchange.  We  think  the  weight  of  reason  and  authority  is 
with  the  latter  view. 

Blackstone  treats  them  as  in  effect  the  same.  That  able  com- 
mentator says,  "  Sale,  or  exchange,  is  a  transmutation  of  property 
from  one  man  to  another,  in  consideration  of  some  price  or  recom- 
pense in  value  ;  for  there  is  no  sale  without  a  recompense ;  there 
must  be  quid  pro  quo.  ^  If  it  be  a  commutation  of  goods  for 
goods  it  is  more  properly  an  exchange ;  but  if  it  be  a  transferring 
of  goods  for  money,  it  is  called  a  sale,  which  is  a  method  of  ex- 
change introduced  for  the  convenience  of  mankind,  by  establish- 
ing a  universal  medium  which  may  be  exchanged  for  all  sorts  of 
other  property  ;  whereas,  if  goods  were  only  to  be  exchanged  for 
goods,  by  way  of  barter,  it  would  be  difficult  to  adjust  the  respec- 
tive values,  and  the  carriage  would  be  intolerably  cunibersome. 
But  with  regard  to  the  law  of  sales  and  exchanges  there  is  no 
difference.  I  shall  therefore  treat  of  them  both  under  the  denom- 
ination of  sales  only."  ^ 

1  Noy's  Max.,  c.  42. 

2  2  Blk.  Com.,  446.     1  CMtty  on  Con.,  518,  is  to  the  same  effect. 
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Kent,  the  American  Blackstone,  takes  the  same  view.  He 
says :  "  A  sale  is  a  contract  for  the  transfer  of  property  from 
one  person  to  another  for  a  valuable  consideration."  ^  So,  too, 
that  other  very  high  authority  on  the  law  of  sales,  Mr.  Justice 
Blackburn,  says:  "A  contract  concerning  the  sale  of  goods  may 
be  defined  to  be  a  mutual  agreement  between  the  owner  of  goods 
and  another,  that  the  property  in  the  goods  shall  for  some  price 
or  consideration  be  transferred  to  the  other,  at  such  a  time  and 
in  such  a  manner  as  is  there  agreed.  If  the  consideration  to  be 
given  for  the  goods  is  not  money,  it  might,  perhaps,  in  popular 
language,  rather  be  called  barter  than  sale  ;  but  the  legal  effect  is 
the  same  in  both  cases."  ^ 

And  a  still  later  English  writer  on  the  same  subject  says :  — 
"  Sale,  according  to  the  civil  law  in  the  time  of  Justinian,  and  ac- 
cording to  the  modern  systems  of  law  which  avowedly  adopt  the 
principles  of  the  civil  law,  is  considered  as  a  contract  between  the 
owner  of  a  thing  and  another  person,  whereby  the  parties  consent 
to  the  transfer  of  property  in  the  thing  from  the  one  to  the  other, 
and  the  payment  by  the  latter  to  the  former  of  a  certain  sum  of 
money  (price).  In  English  law,  sale,  considered  as  a  contract, 
differs  from  the  above  definition  in  this,  that  the  obligation  con- 
tracted by  the  second  party  is  not  necessarily  payment  of  a  cer- 
tain sum  of  money,  but  may  consist  of  the  render  of  value  of  any 
description.  .  .  .  Sale,  considered  as  a  contract,  may  be  defined, 
agreeably  to  English  law,  as 

"An  agreement  made  between  a  person  having  power  to  dis- 
pose of  the  property  in  a  thing  (who  is  called  the  seller),  and 
another  person  (called  the  buyer),  with  the  joint  intention,  ex- 
pressed as  by  law  required,  that  the  property  in  the  thing  shall, 
at  such  time  and  in  such  a  manner  as  is  then  specified,  be  trans- 
ferred to  the  buyer  in  consideration  of  value  to  be  rendered  by 
the  buyer,  and  vice  versa."  ^ 

These,  with  which  we  concur,  we  give  as  instances  of  defini- 
tions of  a  sale,  where  a  sale  is  treated  as  in  effect  the  same  as  a 
barter  or  exchange.  As  instances  where,  with  equal  positiveness, 
sales  are  treated  as  differing  essentially  from  a  barter  or  ex- 
change, we  furnish  the  following  :  — 

Mr.  W.  W.  Story,  in  his  work  on  Sales,  says :  "  A  sale  is  a 
transfer  of  the  absolute  title  to  property  for  a  certain  agreed  price. 
It  is  a  contract  between  two  parties,  one  of  whom  acquires  thereby 
a  property  in  the  thing  sold,  and  the  other  parts  with  it  for  a  valu- 
able consideration.     If  the  property  in  any  commodity  be  volun- 

1  2  Kent's  Com.,  4t)8.  a  Campb.  on  Sales,  1,  2.     London,  A.  D. 

^  Blackburn  on  Sales,  Introduction,  ix.     1881. 
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tarily  transferred  without  a  valuable  consideration,  it  is  a  gift ;  if 
one  article  be  exchanged  for  another,  it  is  a  barter ;  but  a  sale 
takes  place  only  when  there  is  a  transfer  of  the  title  to  property 
for  a  price  ;  "  ^  treating  a  "  price  "  as  a  price  in  money. 

For  this.  Story  cites  Blackstone,  Comyn,  and  the  civil  law.  But, 
as  we  have  seen,  Blackstone  holds  that "  with  regard  to  the  law  of 
sales  and  exchanges  there  is  no  difference."  ^  Comyn  is  quite  as 
far  from  being  an  authority  for  Story's  position  ;  the  language  of 
that  old  writer  being,  simply,  "  If  a  man  sell  his  goods  to  an- 
other, the  property  vests  in  the  vendee."  ^  And,  as  intimated  by 
Campbell,  from  whom  we  have  quoted,*  the  civil  law  is  essentially 
different  on  that  point  from  ours ;  the  distinction  taken  by  the 
civil  law^  between  "natural  contracts"  and  "civil  contracts," 
under  which  the  question  was  raised  and  was  long  open,  being  not 
at  all  regarded  by  the  common  law.®  Another  highly  respectable 
American  writer  says :  "  A  sale  of  a  chattel  is  an  exchange 
thereof  for  money  ;  but  a  sale  is  distinctly  discriminated  in  many 
respects  from  an  exchange  in  law,  an  exchange  being  the  giving 
of  one  thing  and  the  receiving  of  another  thing ;  while  a  sale  is 
the  giving  of  one  thing  for  that  which  is  the  representative  of  all 
values."  "^ 

The  authority  cited  for  this  is  one  we  have  already  adduced,  ^  in 
referring  to  the  distinction  existing  in  the  matter  between  the 
common  and  the  civil  law.  We  think  Salkeld,  fairly  considered,  is 
an  authority  the  other  way.  His  language  is  "  Permutatio  vicina 
est  emptioni,  but  exchanges  were  the  original  and  natural  way  of 
commerce,  precedent  to  buying,  for  there  was  no  buying  till 
money  was  invented  ;  now,  in  exchanging,  both  parties  are  huyers 
and  sellers,  and  both  equally  warrant."  ^ 

1  Story  on  Sales,  1.  buyer.     His  language  is  :  "The  contract 

^  2  Blk.  Com.    446.  of  exchange  bears  some  resemblance  to  the 

°  Com.  Dig.,  Biens,  D.  3.  contract   of   sale.     It   held  the   place   of 

*  Campb.  on  Sales,  1.  that  contract  before   the  use   of  money, 

*  Anonymous,  3  Salk.  157.  which  gave  birth  to  the  contract  of  sale  ; 
"  See  Gains,  lib.  iii.  140;  Inst.,  lib.  iii.  for  which   reason  the  Sabanians  thought 

c.  23;  Dig.,  lib.  xviii.  c.  3.  that  an  exchange  was  a  true  contract  of  sale. 
'  i  Pars,  on  Con.,  521.  2  Addison  on  D.  18,  1,  1.  The  opinion  of  the  Proculei- 
Con.,  865,  is  to  the  same  effect  ;  but  his  ans,  who  decide  that  the  contract  of  ex- 
citation, as  an  authority,  from  Pothier,  change  is  different  from  the  contract  of  sale. 
Obligations,  No.  6,  has  reference  only  to  is  more  correct.  The  principal  difference  is, 
the  well-known  civil-law  rule,  and  is  not  that  in  the  contract  of  sale  we  distinguish 
applicable  to  the  common-law  system.  the  thing  and  the  price;  we  distinguish 
8  Anonymous,  3  Salk.  157.  between  the  contracting  parties,  one  of 
"Pothier,  although  claiming  that  a  whom  is  the  seller  and  the  other  the  buyer, 
sale  is  essentially  different  from  an  ex-  On  the  contrary,  in  the  contract  of  exchange 
change,  in  effect  shows,  as  in  the  case  in  each  is  both  the  thing  and  the  price;  each 
Salkeld,  that  an  exchange  is  really  two  of  the  contracting  parties  is  both  seller 
sales,  in  which  each  of  the  things  is  both  and  buyer.  D.  18,  1,  1,  §  1;  D.  19,  4,  1. 
the  thing  sold  and  the  price,  and  each  of  Poth.  on  Sale,  Cushuig's  Trans.,  Pt.  7, 
the  contracting  parties  is  both  seDer  and  art.  5,  pi.  620. 
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As  in  an  exchange  or  barter  "  both  parties  are  buyers  and  sell- 
ers," for  which,  in  the  case  in  Salkeld,  we  have  express  authority, 
then  this  important  point,  which  we  have  failed  to  find  elsewhere 
noticed,  results,  that  as  the  parties  are  buyers  and  sellers  there  is 
necessarily  "  a  sale  ; "  and  not  only  so,  but  as  both  the  parties  are 
buyers  and  both  are  sellers,  there  is  a  double  sale,  containing  not 
only  the  usual  ingredient  of  a  sale,  that  both  as  sellers  "  equally 
warrant "  the  subject  of  their  respective  sales ;  but  all  the  other 
ingredients  of  a  sale,  including  the  evidence  required  by  the  stat- 
ute of  frauds,  would  pertain  to  each  of  the  sales  covered  by  that 
which,  prior  to  the  invention  of  money,  was  the  only  kind  of  com- 
merce 1  known,  and  which  was  then  alone  known  as  exchange  or 
barter,  and  of  which  our  modern  sales  are  the  legitimate  issue ; 
each  of  the  sales  in  a  barter  or  exchange  thus  possessing  all  the 
essential  elements,  and  being  governed  virtually  by  the  same  laws, 
as  m  the  case  of  a  single  sale.^ 


^  The  word  "trade,"  in  its  broadest 
signification,  includes  not  only  the  busi- 
ness of  exchanging  commodities  by  barter, 
but  the  business  of  buying  and  selling  for 
money,  or  commerce  and  traffic  generally. 
May  V.  Sloan,  101  U.  S.  231. 

2  "  A  sale  is  simply  a  transfer  of  prop- 
erty for  a  consideration.''  Wilson,  argu- 
endo, in  Anglo-Egyptian  Navigation  Co, 
V.  Rennie,  L.  R.  10  C.  P.  276.  And  even 
Benjamin  (see  sec.  2,  Benj.  on  Sales),  in 
elucidating  the  distinction  between  a  sale 
and  a  bailment,  cites  South  Australian 
Insurance  Co.  v.  Randeil,  L.  R.  3  P.  C. 
101,  where  a  sale  and  a  barter  or  exchange 
are  treated  as  identical,  and  where,  follow- 
ing Sir  William  Jones,  it  was  held,  that 
"wherever  there  is  a  delivery  of  property 
on  a  contract  for  an  equivalent  in  money, 
or  some  other  valuable  commodity,  and  not 
for  the  return  of  his  identical  subject- 
matter  in  its  original  or  an  altered  form, 
this  is  a  transfer  of  property  for  value, — 
it  is  a  sale,  and  not  a  bailment." 

So,  popularly,  "All  the  world  is  a  mar- 
ket, and  it  is  a  market  all  the  time  ; 
and  all  the  men  and  women  are  buying 
and  selling  all  the  time.  The  barter  never 
ceases ;  we  are  constantly  offering  some- 
thing in  exchange  for  something  else,  and 
constantly  having  like  bargains  pressed 
upon  us.  ...  A  genuine  smile  gen- 
erally brings  its  price  in  a  genuine  smile 
back.  Somebody  has  saluted  me  respect- 
fully, and  that  person  is  paid  m  his 
own  coin "  (i.  e.,  smile  for  smile;  re- 
spect for  respect ;  a  barter,  yet  a  sale  ;  the 
essential  quid  pro  quo  of  a  sale  not  being 
wanting.  Anonymous,  3  Salk.  157). 
Rose  C.  Cleveland's  Studies,  Eeciprocily, 
14th  ed.  pp.  27,  31. 


Again,  "When  innumerable  unrelated 
and  independent  persons  produced  the 
various  things  needful  to  life  and  comfort, 
endless  exchanges  between  individuals 
were  requisite  in  order  that  they  might 
supply  tlremselves  with  what  they  desired. 
These  exchanges  constituted  trade,  and 
money  was  essential  as  their  medium.  But 
as  soon  as  the  nation  became  the  sole  pro- 
ducer of  all  sorts  of  commodities,  there 
was  no  need  of  exchanges  between  individ- 
uals that  they  might  get  what  they  re- 
quired." Bellamy's  Looking  Backward, 
p.  118.  Here  "exchanges'  is  treated  as 
merely  another  name  for  sales.  ' '  Already 
accustomed  to  accept  money  for  commodi- 
ties, the  people  next  accepted  promises  for 
money, "and  ceased  to  look  at  all  behind 
the  representative  for  the  thing  represented. 
Money  was  but  a  sign  of  real  commodities, 
but  credit  was  but  the  sign  of  a  sign.'' 
Ibid.,  p.  329. 

"  Money  is  merely  a  tool  for  the  small 
payments  of  society  ;  while  all  the  large 
transactions  of  trade  and  finance  are  set- 
tled by  checks,  notes,  bills  of  exchange, 
with  transfer  of  book  accounts."  Henry 
Clews,  in  North  American  Review  for 
January,   1891,  p.   111. 

"The  function  of  money,  whether  of 
gold,  silver,  paper,  or  other  materials, 
(S  to  measure  the  value  of  things  to  be  ex- 
changed; to  aid  in  ejecting  exchange." 
Hon.  Roger  Q.  Mills,  in  N.  Am.  Rev.  for 
May,  1890. 

And  again,  from  "Money,  and  the 
Mechanism  of  Exchange,"  by  Prof.  W. 
Stanley  Jevons,  M.  A.,  F.  R.S.,  — 

"  The  earliest  form  of  exchange  must 
have  consisted  in  giving  what  was  no' 
wanted  directly  for  that  which  was  wanted. 
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WHAT  IS  A   SALE? 


Still  another  authority  for  a  definition,  which,  in  effect,  is  the 
same  as  that  of  Parsons,  and  which  we  think  is  a  little  worse 
than  that  of  Story,  we  get  from  a  well-known  English  work  by 
an  American  writer,  Benjamin  on  Sales.  Benjamin  defines  "  a 
sale  of  personal  property  "  as  ''  a  transfer  of  the  absolute  or  gen- 
eral property  in  a  thing  for  a  price  in  money."  ^    The  learned 


This  simple  traffic  we  call  '  barter, '  or 
'truck,'  the  French  troc,  and  distinguish 
it  from  sale  and  purchase,  in  which  one  of 
the  articles  exchanged  is  intended  to  be 
held  only  for  a  short  time,  until  it  is 
parted  with  in  a  second  act  of  exchange. 
The  object  which  thus  temporarily  inter- 
venes in  sale  and  purchase  is  money.  At 
first  sight  it  might  seem  that  the  use  of 
money  only  doubles  the  trouble,  by  mak- 
ing two  exchanges  necessary  where  one 
was  sufficient ;  but  a  slight  analysis  of  the 
difficulties  inherent  in  simple  barter  shows 
that  the  balance  of  trouble  lies  quite  in 
the  opposite  dirfeotion.  ...  In  the  present 
day  barter  still  goes  on  in  some  cases, 
even  in  the  most  advanced  commercial 
countries,  but  only  when  its  inconven- 
iences are  not  experienced.  Domestic  ser- 
vants receive  part  of  their  wages  in  board 
and  lodging ;  the  farm  laborer  may  par- 
tially receive  payment  in  cider  or  barley, 
or  the  use  of  a  piece  of  land.  It  has 
always  been  usual  for  the  miller  to  be 
paid  by  a  portion  of  the  corn  which  he 
grinds.  The  truck  or  barter  system,  by 
which  workmep  took  their  wages  in  kind, 
has  hardly  yet  been  extinguished  in  some 
parts  of  England.  Pieces  of  land  are  occa- 
sionally exchanged  by  adjoining  land- 
owners ;  but  all  these  are  comparatively 
trifling  cases.  In  almost  all  oa^Is  of  ex- 
change money  now  intervenes  in  one  way 
or  other.  And  even  when  it  does  not 
pass  from  hand  to  hand,  it  serves  as  the 
measure  by  which  the  amounts  given  and 
received  are  estimated.  Commerce  begins 
with  barter,  and  in  a  certain  sense  it  returns 
to  barter ;  but  the  last  form  of  barter  [the 
modern  sale]  is  very  different  from  the 
first  form.  By  far  the  greater  part  of 
commercial  payments  are  made  at  the 
I)resent  day  in  England  apparently  without 
the  aid  of  metallic  money  ;  but  they  are 
readily  adjusted,  because  money  acts  as 
the  common  denominator,  and  what  is 
bought  in  one  direction  is  balanced  off  by 
what  is  sold  in  another  direction." 

Under  statutes  regulating  or  pro- 
hibiting the  sale  of  intoxicating  liquors, 
statutes  of  limitation,  statutes  of  fraud, 
and  other  analogous  statutes,  sales  and 
barters  or  exchanges  are  treated  as  in 
effect  the  same  ;  and  payments  in  specific 
articles  are  held  to  be  payments  within 
the  meaning  of  such  statutes.     See  cases 


cited,  infra,  in  connection  with  our  dis- 
cussion of  the  statute  ot  frauds.  So,  too, 
money  itself  is  also  treated  as  a  commod- 
ity, —  the  subject  of  a  purchase  and  sale. 
See  Bronson  v.  Rodes,  7  Wall.  229;  Faw 
V.  Marsteller,  2  Cranch,  10;  Trebilcock  v. 
Wilson,  12  Wall.  687;  Taup  v.  Drew,  10 
How.  218;  Cheang-Kee  o.  United  States, 
3  Wall.  320;  Parker  o.  Davis,  12  Wall. 
457;  Hepburn  v.  Griswold,  8  Wall.  606; 
Warnhold  v.  Schlicting,  16  Iowa,  244  ; 
Shoenberg  v.  Watts,  10  Am.  Law  Reg. 
553;  Wood  v.  BuUens,  6  Allen,  516. 

'  Benjamin  qualifies  this  with  the  sup- 
plementary remark  that  it  is  "a  price  in 
money  paid  or  promised."  If  the  promise 
be  in  writing,  it  usually  takes  the  form  of 
a  promissory  note,  which  is  not  money. 
But  his  remark,  even  from  his  own  point 
of  view,  would  require  to  be  still  further 
supplemented.  II  the  price,  in  order  to 
make  the  transaction  a  sale,  may  be  money 
promised,  as  by  n  promissory  note,  it  is 
.evident  that  the  definition  must  be  still 
further  opened,  and  ordered  or  requested 
be  also  added,  in  order  to  cover  and  in- 
clude as  sales  those  large  and  important 
transactions  where  the  payment  is  made 
not  strictly  in  money  or  promissory  notes, 
but  in  checks,  drafts,  or  bills  of  exchange. 
The  definition  which  limits  a  sale  to  the 
one  case  of  a  price  strictly  in  money  is  the 
very  worst  of  all  the  definitions  of  a  sale. 
The  learned  author  evidently  gave  the 
matter  but  little  thought.  The  definition 
and  extension  of  it  were  obviously,  al- 
though not  credited  by  him,  adopted  from 
some  of  the  old  common-law  writers.  See 
Williamson  v.  Berry,  8  How,  544,  where 
the  language  is  identical  with  that  used 
by  Benjamin;  and  where  Noy's  Max., 
c.  42,  and  Shep.  Touch.,  244,  are  quoted. 
But  these  authorities  merely  mean  that  to 
constitute  a  sale  there  must  be  a  consider- 
ation, —  a  quid  pro  quo.  Thus  Noy  says  : 
"In  all  bargains,  sales,  contracts,  prom- 
ises, and  agreements,  there  must  be  quid 
pro  quo."  Noy's  Max.,  c.  42,  p.  87.  And, 
"  It  is  a  general  learning  that  there  must 
be  in  every  contract  quid  pro  quo,  viz., 
some  valuable  consideration  between  the 
parties  to  be  paid  or  performed,  either 
presently  or  at  a  day  to  come  ;  or  else 
some  earnest  to  be  given  pi'esently,  other- 
wise the  contract  is  void  ;  for  ex  nudo 
pacta  non  oritur  actio."     Ibid.     Again, 
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writer,  in  the  preface  to  his  first  edition,  and  in  other  parts  of  his 
work,  intimates  tliat  he  follows  and  virtually  incorporates  in  his 
work,  Blackburn  on  Sales.  As  regards  this  definition,  it  is  cer- 
tainly a  most  radical  departure  from  that  of  Blackburn,  and,  we 
think  it  is,  in  two  important  respects,  very  far  from  being  an  im- 
provement on  the  definition  of  one  of  the  very  ablest  of  England's 
judges,  the  author  of  Blackburn  on  Sales,  Mr.  Justice  Blackburn  ; 
whose  definition  we  repeat,  in  order  to  place  it  in  direct  juxtaposi-' 
tion  with  that  of  Benjamin.  It  is,  —  "A  contract  covering  the 
sale  of  goods  may  be  defined  to  be  a  mutual  agreement  between 
the  owner  of  goods  and  another,  that  the  property  in  the  goods 
shall,  for  some  price  or  consideration,  be  transferred  to  the  other, 
at  such  a  time  and  in  such  a  manner  as  is  there  agreed.  If  the 
consideration  to  be  given  for  the  goods  is  not  money,  it  might, 
perhaps,  in  popular  language,  rather  be  called  bai'ter  than  sale; 
but  the  legal  effect  is  the  same  in  both  cases."  ^ 

In  this  same  connection,  and  as  being,  we  think,  a  still  better  defi- 
nition than  that  of  Blackburn,  we  requote  from  the  later  English 
book  on  Sales,^  and  adopt,  as  one  which  we  think  entirely  correct, 
the  definition  which  we  have  already  quoted  approvingly :  — 

"  Sale,"  says  Mr.  Campbell,  "  considered  as  a  contract,  may  be 
defined  agreeably  to  English  law,  as 

"  An  agreement  made  between  a  person  having  power  to  dis- 
pose of  the  property  in  a  thing  (who  is  called  the  seller)  and 
another  person  (called  the  buyer),  with  the  joint  intention,  ex- 
pressed as  by  law  required,  that  the  property  in  the  thing  shall, 
at  such  time  and  in  such  manner  as  is  then  specified,  be  trans- 
ferred to  the  buyer  in  consideration  of  value  to  be  rendered  by 
the  buyer,  and  vice  versa." 

The  essential  errors  made  by  Benjamin  in  his  definition,  we 
think,  are,  first,  in  stating  that  the  consideration  for  a  sale  must 
be  "  for  a  price  in  money;"  and  second,  in  simply  defining  it  "  as 
a  transfer  "  of  the  property  in  the  thing  sold ;  omitting  the  fact, 
insisted  upon  in  the  better  definitions  of  Kent,  Blackburn,  and 
Campbell,  of  its  being  a  mutual  contract  between  the  parties  for 
the  transfer,  etc.  Thus  while  on  the  latter  ground  the  definitions 
of  Blackstone  and  Benjamin  are  fairly  open  to  the  criticism  of 
one  of  the  ablest  of  the  American  judges,^  the  better  definitions 

"  Bargain  and  sale  doth  signify  the  trans-  ing  it,  and  cannot  be  without  it."     Shep. 

ferring  of  the  property  of  a  thing  from  Touch.,  c.  9,  p.  221. 

one  to  another  upon  valuable  considera-  i  Blackburn  on  Sales,  Int.,  ix. 

tion.     And  herein  only  it  doth  difler  from  2  Campbell  on  Sales,  2. 

a  gift, —  that   this  may  be  without  any  3  Bigelow,  C.  J.,  in  Gardner  v.  Lane, 

consideration   or   cause   at   all,   and   that  94  Mass.  43,   44,  where  he  says  :    "  The 

hath  always  some  meritorious  cause  mov-  ordinary  definition  of  a  sale,  as  a  trans- 
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of  Kent,  Blackburn,  and  Campbell,  in  which  the  sale  is  defined 
as  a  "  contract,"  etc.,  are  not  open  to  such  objections.  The  sale 
being  a  "  contract,"  parties  capable  of  contracting,  mutual  assent, 
legai  subject-matter  of  contract,  and  the  consideration,  are  all 
pre-supposed,  as  well  as  the  other  requirements  necessary  to  make 
it  a  legal  contract. 

One  very  serious  evil  resulting  from  leaving  out  of  sight  that  a 
sale  is  a  contract,  and  embodies  all  the  essential  ingredients  of  a 
contract,  will  be  adverted  to  more  fully  hereafter.  It  is  sufficient 
to  say  on  the  point  here,  that  as  in  all  contracts,  the  intention  of 
the  parties,  or,  in  other  language,  their  mutual  assent,  is  what  is 
to  govern  in  the  construction  of  the  contract  of  sale  ;  and  in  de- 
termining what  the  contract  of  the  parties  is,  such  intention  or 
mutual  assent  as  much  affects  the  contract  of  sale,  as  it  affects 
any  other  contract.  It  is,  therefore,  not  at  all  a  matter  of  sur- 
prise, that,  where  courts  and  text-writers  have  ignored  such 
plainly  manifested  intention  as  a  governing  principle,  and  have 
substituted  for  it,  for  instance,  such  tests  as  the  weighing  or  not 
weighing,  the  measuring  or  not  measuring,  goods  alleged  to  have 
been  sold,  in  order  to  decide  whether  the  property  in  such  goods 
has  or  has  not  passed,  the  most  inextricable  confusion  has  been 
the  result. 

Benjamin's  other  mistake  in  his  definition  is  not  less  serious. 
Following  up  his  definition,  he  adds, — "If  any  other  considera- 
tion than  money  be  given,  it  is  not  a  sale."  ^  A  definition  of 
"  money  "  in  the  sense  in  which  it  is  used  in  the  definition  of  sale 
referred  to,  must  entirely  exclude,  not  only  all  representatives  of 
money,  such  as  bills  of  exchange,  promissory  notes,  ^  etc.,  but  it 
must  also,  to  make  the  definition  of  a  sale  as  distinguished  from 
an  exchange  or  a  barter  of   any  value,  also  exclude   all  such 

mutation  of  property  from  one  person  to  tide  actually  furnished;  or,  to  express  it 
another  for  a  price,  does  not  fully  express  in  different  words,  when  a  material  mis- 
the  essential  elements  which  enter  into  take  occurs  in  respect  to  the  natlire  of  the 
and  make  up  the  contract.  A  more  com-  subject-matter  of  a  sale,  there  is  no  mu- 
plete  enumeration  of  these  would  be, —  tual  assent,  and  therefore  the  contract  is 
competent  parties  to  enter  into  a  contract,  void. " 
an  agreement  to  sell,  and  the  mutual  assent  ^  Benjamin  on  Sales,  2. 
of  the  parties  to  the  subject-matter  of  the  ^  Where  goods  are  sold  upon  a  con- 
sale  and  to  the  price  to  be  paid  therefor,  tract  to  pay  for  them  by  a  hill,  and  a  bill 
Thus,  it  cannot  be  doubted  that  if,  under  is  given,  the  price  cannot  he  recovered 
a  contract  of  sale,  a  delivery  was  made  until  the  period  of  the  hill  has  elapsed; 
through  mistake  of  an  article  different  but  if  default  be  made  in  giving  the  hill, 
from  that  agreed  upon  by  the  parties,  an  action  will  lie  at  once  to  recover  the 
there  would  be  no  sale  of  the  article  de-  present  value  of  such  a  bill.  Mussen  v. 
livered,  and  no  property  in  it  would  pass.  Price,  4  East,  147;  Dutton  v.  Solomnson, 
for  the  simple  reason  that  the  vendor  had  3  B.  &  P.  582 ;  Brooke  v.  White,  1  B.  & 
not  agreed  to  sell  nor  the  vendee  to  buy  P.  N.  E.  330;  Helps  v.  Winterbottom,  2 
it.  There  would,  in  fact,  be  no  contract  B.  &  Ad.  431. 
between  the  parties  in  respect  to  the  ar- 
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money  as  can  be  treated  as  a  commodity.  Really,  this  would  ex- 
clude from  "money,"  all  else  than  that  which  could  strictly  be 
classified  as  legal  tenders  in  the  loci  contractus.  Without  going 
even  to  this  length,  it  seems  that,  as  a  matter  of  strict  accuracy, 
only  five  per  cent  of  the  business  of  this  country  is  transacted 
with  "  money."  i  It  is,  therefore,  perfectly  clear,  that  materially 
over  ninety-five  per  cent  of  what  in  this  country  are  usually  con- 
sidered sales  would  not  come  within  the  definitions  of  sales  fur- 
nished us  by  the  learned  authors  of  Parsons  on  Contracts  and 
Benjamin  on  Sales. 

The  authorities  usually  relied  on^  to  show  that  a  distinction 
exists  which  would  sustain  such  definitions,  are  little  more  than 
to  the  effect  that,  under  the  old  and  now  generally  obsolete  rules 
of  pleading  at  common  law,  the  declaration,  where  the  goods  sold 
were  to  be  paid  for  in  specific  articles,  in  labor,  etc.,  use  to  be  on  the 
special  contract  and  not  in  indebitatus  assumpsit.  But  as  the  same 
rule  applied  where  the  payment  was  to  be  by  a  bill  of  exchange, 
etc.,3  all  of  these  sales,  representing  the  vast  majority  of  the  sales 
of  all  civilized  countries,  in  modern  times,  would  have  to  be  taken 
out  of  their  ordinary  category  of  sales,  and,  with  the  law  sur- 
rounding them,  be  relegated  to  the  exchange  and  barter  of  the 
text-writers,  who  exclude  these  from  the  ordinary  legal  effect 
attaching  to  them  under  the  modern  law  of  sales.* 

1  Speech  by  Senator  Farwell  in  the  tion.  Barbe  v.  Parker,  1  H.  BIk.  284. 
Senate,  on  April  16,  1888.  In  this  case  goods  were  taken  as  cash,  and 

2  See  Harris  v.  Fowle,  cited  in  Barbe  the  court  treated  them  as  money.  Lord 
V.  Parker,  1  H.  Blk.  287;  Keys  w.  Har-  Loughborough  said:  "  You  have  agreed  to 
wood,   2  C.   B.   905;   Hands  v.  Burton,  9  take  it,  not  as  goods,  but  as  money.     You 

^ast,  349;  Harrison  v.  Luke,  14  M.  &  W.  may  make  the  goods  represent  money,  as 

139;  Sheldon  «.  Cox,  3  B.  &C.  420;  Guer-  well  as  money  represent  goods.    A.  delivers 

reiro  v.  Peile,  3  B.  &  Aid.  616;  Forsyth  v.  this  piece  of  goods  not  as  a  commodity  to 

Jervis,  1  Stark.  437;  Read  v.  Hutchinson,  be  sold,  but  as  a  thing  of  specific  value, 

3  Camp.  532;  Mitchell  v.  Gill,  12  N.  H.  as  an  aliquot  part  of  the  money,  and  B.  so 

390;  Vail  v.  Strong,  10  Vt.  457;  Sheldon  takes  it.     Then,  with  respect  to  him,  this 

V.  Cox,  3  B.  &  C.  420.  is  to  be  taken  as  constituting  so  much  of 

^  By  the  old  rules  of  pleading  at  com-  that  common  measure  of  the  value  of  the 

mon  law,  a  note  which  was  payable  at  a  commodity.     It  is  making  the  commodity 

particular  place  must  be  so  described  in  itself  stand  in  the  place  of  the  thing  which 

the  declaration,  and  if  described  as  pay-  constitutes  the  value."     Hands  v.  Burton, 

able    generally  it   was   a   fatal   variance.  9  East,  349,  is  to  the  same  effect.     There 

Carington   v.    Comstock,    14    Peters,    43.  it  was  held  that  proof  that  the  defendant 

See  2  Ch.  PL  239,  16  Am.  ed.,   for  form  agreed  to  sell  his  horse  to  the  plaintiff  for 

of  count  for  not  accepting  bill  of  exchange  £31    10s.,    and  at   the   same  time  agreed 

for  goods  bargained  and  sold.  that  if  the  plaintiff  would  take  the  horse 

*  In  an  action  for  the  penalty  of  the  at  that  value,   he,   the  defendant,   would 

statute,   12  Anne,  c.  16,   the  declaration  buy     another     horse     of    the    plaintiff's 

stated   a  specific  sum  of  money  to  have  brother  for  £14  14s.,  and  that  the  differ- 

been  lent  (in  which  the  usury  consisted)  ;  ence  only  should  be  paid  to  the  defendant, 

but  the  evidence  was  that  the  loan  was  will  support  a  count  charging  only  that, 

part  in  money  and  the  rest  in  goods  of  a  in  consideration  that  the  plaintiff  would 

known  value,  which  the  party  receiving  buy  of  the  defendant  a  horse  for  £31  10s., 

the  loan  agreed  to  take  as  cash.     This  was  the  defendant  did  buy  the  horse  for  tluit 

held  good  evidence  to  support  the  declara-  price,  and  did  pay  to  the  defendant  the  said 
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We  cannot  better  conclude  our  discussion  of  this  matter  which 
lies  at  the  very  basis  of  the  law  of  sales,  than  by  again  quoting 


£31  10s.  Lord  EUenborough  here  said: 
"The  parties  agreed  to  consider  the 
brother's  horse  as  fourteen  guineas  in 
their  mode  of  reckoning  the  payment  for 
the  defendant's  horse;  but  still  the  consid- 
eration for  the  latter  was  thirty  guineas, 
and  the  defendant  received  thirty  guineas 
in  money  and  value."  But  where  money 
is  lent  by  a  cheque  upon  a  banker  without 
a  previous  agreement  to  consider  the 
cheque  as  money,  it  is  no  loan,  so  as  to 
constitute  usury,  till  cash  is  actually  re- 
ceived. Brook  V.  Middleton,  1  Campb. 
445  ;  Borrodaile  v.  Middleton,  2  Campb. 
53.  In  Barbe  v.  Parker,  1.  H.  Blk.  287, 
the  distinction  is  taken  that  where  part 
of  a  contract  for  goods  is  to  be  paid  for  in 
other  goods,  the  party  shall  not  be  per- 
mitted to  recover  the  whole  in  money  by 
saying  the  other  goods  were  money  ; "  but 
where  there  is  a  contract  for  the  loan  of 
money,  and  part  of  it  is  given  in  goods 
which  are  taken  as  money,  the  party  giv- 
ing them  shall  not  be  permitted  to  deny 
that  the  contract  was  for  money,  or  deny 
that  the  contract  was  proved  by  such  evi- 
dence. See  Cudlip  v.  Ilundle,  Garth.  202  ; 
Bristow  V.  Wright,  Doug.  665,  note  a; 
King  V.  Pippet,  1  T.  R.  235;  Carlisle  v. 
Trears,  Cowp.  671.  As  stated  by  us  in 
the  text,  the  difference  between  money 
and  goods  treated  as  money  is  little  more 
than  a  matter  of  pleading,  as  far  as  the 
legal  effect  is  concerned.  'Thus,  in  Camp 
bell  V.  Sewell,  1  Ch.  609,  611,  on  the  doc- 
trine that  in  an  action  for  goods  sold  and 
delivered  which  are  to  be  paid  for  part  in 
money  and  part  in  other  goods,  the  plain- 
tiff must  declare  upon  the  special  contract, 
because  he  cannot  separate  the  one  from 
the  other  and  go  for  the  value  of  the 
goods  generally,  it  was  held  that  the  same 
principle  applied  to  a  promise  to  pay  for 
goods  sold  part  in  cash  and  part  by  bills 
of  exchange.  See  further,  Mussen  v. 
Price,  4  East,  147  ;  HoskynsB.  Duperoy,  9 
East,  498,  501 ;  Nickson  v.  Jessom,  2 
Stark.  227;  Hickling  ?;.  Hardey,  7  Taunt. 
312;  Lee  v.  Ridson,  6  Taunt.  188.  In 
Sheldon  v.  Cox,  3  B.  &  C.  420,  A.  agreed 
to  give  a  horse  warranted  sound  in  ex- 
change for  a.  horse  of  B.  and  a,  sum  of 
money.  The  horses  were  exchanged,  but 
B.  refused  to  pay  the  money,  pretending 
that  A.'s  horse  was  unsound.  It  was  held 
that  it  might  be  reeoverod  on  an  indebita- 
tus count  for  horses  sold  and  delivered. 
Where  by  the  terms  of  a  contract  a  ser- 
vice to  be  performed  by  A.  for  B.  is  to  be 
paid  for  in  goods,  A.  cannot  declare  in 
debt  for  the  value  of  tlie  service,  but  must 
sue  on  the  special  contract.     But  if  B.  by 


his  own  act  render  the  delivery  of  the 
goods  impossible,  A.  may  sue  in  debt  for 
the  value  of  the  service,  as  he  can  do  if 
B.  allow  the  goods  to  be  sold  under  an  ex- 
ecution against  him.  Keys  v.  Harwood, 
2  C.  B.  905.  See  Baines  v.  Payne,  1  Ch. 
PI.  357;  Sir  Anthony  Maine's  Case,  5  Co. 
20,  and,  in  error,  Co.  Ent.  244.  In  Har- 
rison 0.  Luke,  14  M.  &  W.  139,  where 
there  was  an  agreement  to  exchange  goods 
for  goods,  and  part  of  the  goods  on  one 
side  was  not  delivered,  it  was  held  that 
the  action  must  be  on  the  special  contract. 
But  upon  an  agreement  between  two  tra- 
ders to  supply  each  other,  on  the  footing 
of  goods  for  goods  ;  after  a  balance  is 
struck  between  them,  such  balance  is  re- 
coverable in  money,  where  there  is  evidence 
of  an  agreement  that  the  balance  shall  be 
paid  in  goods.  Ingram  v.  Shirley,  1 
Stark.  185.  And  see  Carey  v.  Pyke,  10 
A.  &  E.  5]  2.  And  in  Forsyth  v.  Jervis,  1 
Stark.  437,  where  B.  agreed  to  purchase 
of  A.  a  gun  for  the  sum  of  forty-five 
guineas,  but  it  was  stipulated  that  A. 
should  take  a  gun  of  B.'s,  valued  at  thirty 
guineas,  in  part  payment ;  B.  having  re- 
fused to  deliver  his  gun  and  complete  the 
contract.  Lord  EUenborough  held,  that 
since  the  contract  was  for  the  sale  of 
goods  to  be  in  part  paid  for  by  the  delivery 
of  goods  of  a  stipulated  value,  upon  the 
refusal  of  the  purchaser  to  pay  for  them  in 
that  mode,  a  contract  resulted  to  pay  for 
them  in  money. 

The  25th  section  of  the  English  Com- 
panies'Act,  1867,  provides  that  "Every 
share  in  any  company  shall  be  deemed  and 
taken  to  have  been  issued,  and  to  be  held, 
subject  to  the  payment  of  the  whole 
amount  thereof  in  cash,  unless  the  same 
shall  have  been  otherwise  determined  by  a 
contract  duly  made  in  writing,  and  filed 
with  the  registrar  of  joint  stock  companies 
at  or  before  the  issue  of  such  shares."  In 
In  re  Limehouse  Works  Co.,  Coates's 
Case,  L.  E.  17  Eq.  169,  it  was  claitne.d, 
but  not  established,  that  the  necessary 
insti'ument  under  the  Act  had  been  filed  to 
sustain  a  payment  for  shares  which  was 
not  literally  in  cash.  Having  failed  in 
that,  it  was  then  claimed,  under  the  fol- 
lowing facts,  that  the  payment  for  the 
shares  met  the  requirements  of  the  Act. 
The  memorandum  of  association  of  the 
company,  formed  for  the  purpose  of  pur- 
chasing and  carrying  on  the  business  of 
C. ,  was  subscribed  by  him  for  2,500  shares, 
which  were  of  £1  each.  It  was  also  sub- 
scribed by  other  persons,  by  which  the 
number  taken  amounted  to  6,265,  out  of  a 
total   capital  of  7,500   shares ;    and    the 
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from  a  learned  American  judge,^  whose  judgments  are  always 
worthy  of  the  most  careful  consideration.  Says  Mr.  Justice 
Bigelow,  in  questioning  whether  there  can  be  any  doubt  whetlier 
an  exchange  can  be  deemed  a  sale  at  common  law :  "  The  dis- 
tinction between  a  sale  and  exchange  of  property  is  rather  one  of 
shadow  than  of  substance.  In  both  cases  the  title  to  property  is 
absolutely  transferred,  and  the  same  rules  of  law  are  applicable 
to  the  transaction,  whether  the  consideration  of  the  contract  is 
money  or  by  way  of  barter.  It  can  make  no  essential  difference 
in  the  rights  and  obligations  of  parties,  that  goods  and  merchan- 
dise are  transferred  and  paid  for  by  other  goods  and  merchandise 
instead  of  by  money,  which  is  but  the  representative  of  value  or 
property."^ 


company  could  only  issue  fresh  shares  by 
special  resolution.  The  articles  of  associa- 
tion stated  that  an  agreement  had  been 
prepared  between  C.  and  the  company  for 
the  sale  of  the  business  to  the  latter  for 
£5,000,  of  which  one-half  was  to  be  fully 
paid-up  shares  of  the  comijany.  This 
agieement  was  executed  shortly  after  the 
registration  of  the  memorandum  and  arti- 
cles of  association,  and  was  iiled  with 
the  registrar  of  joint-stock  companies. 
As  between  C.  a]\d  the  company,  the 
shares  for  which  he  signed  the  memoran- 
dum were  treated  as  being  the  fully  paid- 
up  shares  which  he  took  as  part  of  the 
purchase-money,  and  he  was  debited  in 
the  books  witli  £2,500  due  on  the  shares, 
and  credited  with  £5,000  as  the  price  of 
the  business.  The  company  having  gone 
into  liquidation,  it  was  sought  to  place 
C.'s  name  on  the  list  of  contributors  for 
the  2,500  shares.  The  court  thus  deals 
with  the  question.  Malins,  V.  C,  says  : 
"But,  then,  it  is  argued  that,  assuming 
that  he  is  bound  to  pay  for  these  shares, 
in  point  of  fact  he  has  done  so.  But  to 
this  it  is  replied,  that  all  the  cases  where 
payment  '  in  meal  or  malt, '  as  it  is  called, 
has  been  held  to  be  good  payment,  were 
decided  with  reference  to  companies  to 
which  the  Act  of  1867  did  not  apply,  and 
that  what  might  have  been  a  good  pay- 
ment formerly  may  not  be  such  now.  I 
confess  1  do  not  so  understand  the  Act.  I 
quite  see  the  stringency  of  the  provisions 
with  regard  to  the  liability  on  shares  sub- 
scribed for  ;  but  1  do  not  understand  that 
the  Act  of  1867  has  made  any  alteration 
whatever  with  regard  to  what  shall  be 
good  payment  for  shares  which  have  been 
admittedly  subscribed  for.  If  a  man  sub- 
scribes, as  in  this  case  Mr.  Coates  did,  for 
2,500  shares,  he  thereby  incurs  the  liabil- 
ity to  pay  some  sum  of  money,  say 
£2,500  ;  and  if  in  payment  of  this  sum 
he  hands  over  to  the  company  goods  which 


they  wanted  for  the  purpose  of  their  bu.si- 
ness,  the  validity  of  the  transaction  would 
not  be  affected  by  the  Act  of  1867;  and  I 
think  no  case  has  occurred  in  which  it  has 
been  held  that  it  would  not  be  considered 
as  payment  ;  and  I  take  it  to  be  perfectly 
clear,  from  all  the  authorities  cited,  that 
payment  may  be  made  otherwise  than  by 
cash."  And  it  was  held  that  C.  was  enti- 
tled to  treat  the  shares  for  which  he  sub- 
scribed the  memorandum  as  the  same 
shares  as  those  for  which  he  sold  his  busi- 
ness, and  that  the  shares  were  paid  for  in 
cash  within  the  meaning  of  the  2oth  sec- 
tion of  the  Act  of  1867.  See  Fothergill's 
Case,  L.  E.  8  Ch.  270;  Spargo's  Case,  L. 
R.  8  Ch.  407;  Evans's  Case,  L.  R.  2  Ch. 
427;  Dent's  Case,  L.  R.  8  Ch.  768;  May- 
nard's  Case,  L.  R.  9  Ch.  60  ;  In  re  Baglan 
Hall  Colliery  Co.,  L.  E.  5  Ch.  346; 
Schroder's  Case,  L.  E.  11  Eq.  131;  Cle- 
land's  Case,  L.  R.  14  Eq.  387;  Sichell's 
Case,  L.  E.  3  Ch.  119 ;  Jones's  Case,  L.  R. 
6  Ch.  48.  In  two  cases  very  similar  to 
Coates's  case  {In  re  Denton  Colliery  Com- 
pany, Ex  parte  Shaw,  L.  R.  18  Eq.  16;  and 
In  re  New  Zealand  Kapanga  Gold  Mining 
Co.,  Ex  parte  Thomas,  Ibid.,  17  «.. ),  pur- 
chases of  property  by  the  company,  payable 
in  shares,  were  not  treated  as  payments  in 
cash  ;  but  shares  were  allowed  to  be  issued 
after  the  registration  of  tlie  contracts. 

1  Bigelow,  J.,  in  Commonwealth  v. 
Clark,  80  Mass.  367,  371. 

^  In  this  case  it  was  held,  that  an  ex- 
change of  intoxicating  liquor  by  a  distil- 
ler, for  grain  from  which  to  distil  such 
liquor,  is  a  sale  within  the  meaning  of  the 
statutes  of  Massachusetts,  1855,  c.  215, 
§§  15,  17,  whether  the  liquor  was  deliv- 
ered at  the  time  of  receiving  the  grain  or 
afterwards.  By  this  statute  it  was  en- 
acted that  if  any  person  "  shall  directly  or 
indirectly,  on  any  pretence  or  by  any  de- 
vice, sell,  or  in  consideration  of  the  pur- 
chase of  any  other  property,  give  to  any 
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Resulting  from  this  view  of  the  law  it  follows,  first,  that  a 
sale  of  personal  property  is  not  less  such  a  sale  because  a  part 


person  any  spirituous  or  intoxicating 
liquor,"  he  shall  be  subject  to  the  pen- 
alties  provided  in  the  act.  The  court 
here  held,  that  if  there  can  be  any  doubt 
on  the  question  whether  an  exchange  can 
be  deemed  a  sale  at  common .  law,  it  is 
quite  clear  that  no  such  doubt  can  exist 
under  the  provisions  of  this  statute;  that 
the  inteutiou  of  the  legislature  by  the  pro- 
vision was  manifestly  to  cover  every  case 
of  the  transfer  of  intoxicating  liquors  for 
value,  in  whatever  form  the  consideration 
for  such  transfer  might  be  given  or  paid. 
In  Howard  v.  Harris,  90  Mass.  297,  the 
same  question  came  up  again,  where  it 
was  decided  that  no  action  lies  on  a  war- 
ranty given  upon  the  sale  of  a  horse,  the 
price  of  which  was  paid  in  spirituous 
liquors,  which  the  purchaser  could  not 
legally  sell.  It  was  claimed  that  the 
only  offences  specified  in  the  act  were  a 
sale  and  a  gift,  and  that  a  sale  is  a  transfer 
of  property  in  consideration  of  a  sum  of 
money  to  be  paid  for  it,  and  is  different 
from  an  exchange  or  barter.  But  the 
court  refused  to  sustain  this  distinction. 
Bigelow,  C.  J.,  in  delivering  the  judgment 
of  the  court,  said;  "The  fatal  defect  in 
the  argument  of  the  learned  counsel  for 
the  plaintiff  is,  that  it  leaves  wholly  out 
of  view  the  clear  and  manifest  purpose  of 
the  legislature  in  enacting  the  provisions 
of  the  general  statutes  regulating  the 
manufacture  and  prohibiting  the  traffic 
in  spirituous  and  intoxicating  liquors. 
If,  in  giving  a  construction  to  the  pro- 
visions of  this  statute,  we  could  confine 
ourselves  to  the  strict  technical  definition 
of  the  word  'sell,'  and  interpret  it  only  as 
meaning  a  transfer  of  property  in  consider- 
ation of  a  price  paid  therefor  in  money, 
we  should  have  no  difficulty  in  arriving 
at  the  conclusion  for  which  the  plaintiff 
contends.  But  we  cannot  do  this  unless 
we  violate  one  of  the  cardinal  rules  of  in- 
terpretation, and,  instead  of  construing 
and  applying  the  words  of  the  statute  to 
fulfil  the  intent  of  the  legislature,  entirely 
disregard  and  destroy  that  intent  by  a 
narrow  and  restricted  interpretation  of  the 
words.  ...  It  is  too  obvious  to  admit  of 
debate  that  the  main  purpose  would  fail 
of  accomplishment  if  intoxicating  liquors 
could  be  freely  obtained  without  restraint 
by  barter  or  exchange  of  other  property 
therefor.  The  prohibition  of  sales,  in  the 
technical  sense  of  that  word,  would  be  of 
little  effect  if  the  trade  were  left  open  to 
be  carried  on  in  other  modes.  Indeed, 
the  construction  for  which  the  plaintiff 
contends  would  amount  to  a  virtual  repeal 
of  the  statute  in  its  practical  operation,  as 


a  means  of  checking  and  restraining  the 
evils  which  it  was  intended  to  prevent. 
In  a  general  and  popular  sense,  the  sale 
of  an  article  signifies  the  transfer  of  prop- 
erty from  one  person  to  another  for  a  con- 
sideration of  value,  without  reference  to 
the  particiilar  mode  in  which  the  con- 
sideration is  paid.  It  was  in  this  sense 
that  the  legislature  used  the  word,  and 
not  in  the  technical  and  narrow  sense 
of  a  transfer  for  a  price  paid  or  agreed 
to  be  paid  [this  is  an  improvement  on 
Benjamin's"  promised  "]  in  money.  The 
legal  distinction  between  a  sale  and  an 
exchange  is  a  merely  artificial  one.  The 
rules  of  law  are  the  same  as  applied  to 
both  transactions.  Practically  there  is  no 
difference  between  them.  To  make  such 
a  refinement  the  turning  point  of  the  in- 
terpretation of  a  statute,  contrary  to  the 
plain  intent  of  the  legislature,  would  be  a 
violation  of  all  sound  rules  of  construc- 
tion. "  In  accordance  with  the  holding  in 
these  cases,  it  was  held,  in  Mason  v.  Loth- 
rop,  73  Mass.  354,  that  a  delivery  and  re- 
ceipt of  intoxicating  liquors,  as  payment 
for  a  service  performed,  is  a  sale,  within 
the  meaning  of  the  statutes  prohibiting 
the  unlawful  sale  of  such  liquors.  In  ac- 
cordance with  the  holding  in  these  cases 
is  the  view  expressed  by  Holroyd,  J.,  in 
Denn  v.  Diamond,  4  B.  &  C.  243,  246,  on 
the  question  of  the  meaning  of  "sale"  in 
the  English  act,  48  Geo.  3,  c.  19  ;  where 
he  says,  "  Upon  the  trae  construction 
of  this  and  all  similar  statutes,  I  am  of 
opinion  that  the  transaction  in  question 
was  not  a  sale  of  lands  within  the  mean- 
ing of  the  legislature.  A  sale  imports  a 
quid  pro  quo,  in  some  way  or  other,  enur- 
ing to  the  benefit  of  the  seller."  There  is 
a  case  in  Indiana  (Stevenson  v.  The  State, 
65  Ind.  409),  where  it  is  held  that  it  is 
necessary,  to  prove  the  charge  of  unlaw- 
fully selling  liquors,  that  the  sale  was 
made  expressly  or  impliedly  for  cash,  but 
might  have  been  on  credit.  "A  sale  on 
credit  might  be  within  the  statute."  The 
court  itself,  by  its  use  of  the  word  "sale," 
implies  that  there  might  be  "a  sale" 
which  was  not  expressly  or  impliedly  for 
cash,  paid  or  to  be  paid.  As  far  as  this 
case  can  be  said  to  decide  that  a  transac- 
tion is  not  a  sale,  within  the  meaning  of 
the  statutes,  because  another  consideration 
than  money  has  been  given  for  the  liquor, 
we  think  the  Massachusetts  decisions  are 
the  sounder.  See  infra,  where  we  consider 
this  question  further  in  connection  with 
our  discussion  of  the  statute  of  frauds. 

But  even  with  reference  to  mere  mat- 
ters of  pleading,  the  cases  are  not  all  in 
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or   the  whole  of   the  price  or  consideration  of  such  sale  is  in 
other  specific  goods,  and,  that,  to  such  a  sale  the  law  relating  to 


harmony  on  the  point.  In  Clark  v.  Fair- 
child,  22  Wt-nd.  576,  where  personal  prop- 
erty, e.  g.,  a  boat,  was  sold  under  a  special 
contract,  containing  specific  provisions  as 
to  the  time  and  mode  of  payment,  and  as 
to  the  vendor  furnishing  the  purchaser 
with  freight,  it  was  held,  that  the  prop- 
erty having  been  delivered  to  and  used  by 
the  purchaser,  and  the  plaintiff  having 
performed  all  that  he  had  stipulated  to 
do,  an  action  might  be  sustained  on  a 
general  indebitatus  assumpsit  for  the  price 
of  the  property,  and  that  it  was  not  neces- 
sary to  ileclare  specially.  So  in  Way  v. 
Wakefield,  7  Vt.  223,  it  was  held,  that 
when  goods  are  purchased,  and  the  pur- 
chaser reserves  to  himself  the  right  to  pay 
ill  certain  property,  lumber,  produce,  etc., 
he  may  pay  within  the  time  without  de- 
mand or  designation;  and  if  not  paid,  the 
creditor  may  sustain  an  action  on  "book 
or  assumpsit"  without  demand.  The 
court  in  so  deciding  thus  dealt  with  the 
question:  "It  is  next  insisted  that  as 
there  was  a  special  or  express  contract  in 
relation  to  the  mode  of  payment  for  this 
harness,  the  plaintiff  cannot  recover  on 
the  general  counts  in  his  declaration. 
There  has  formerly  been  much  contro- 
versy and  contradictory  decision  on  this 
subject;  but  as  the  law  is  now  understood, 
the  general  counts  are  more  extensively 
used  than  formerly,  both  in  England  and 
this  country.  It  was  formerly  considered, 
that  wherever  there  was  an  express  or  spe- 
cial promise,  all  implied  assumpsits  were 
merged  and  superseded,  and  could  never 
after  be  resorted  to.  Such  is  not  now  the 
doctrine.  Whenever  there  are  goods  sold, 
work  done,  or  money  passed,  whatever 
stipulations  may  have  been  made  about 
the  price,  or  mode  or  time  of  payment,  if 
the  terms  have  transpired  so  that  money 
has  become  due,  the  general  count  may  be 
sustained.  But  if  the  contract  be  execu- 
tory and  subsisting,  and  the  action  be  for 
the  breach,  for  the  recovery  of  damages, 
then  the  count  must  be  special."  This  was 
quoted  and  approved  by  the  court  in  Clark 
V.  Fairchild,  22  Wend.  576,  584,  where  it 
is  said,  with  reference  to  an  objectioh  on 
this  point,  which  is  "merely  technical,"  — 
' '  What  is  considered  by  parties  as  equiva- 
lent to  cash,  in  other  words,  as  a  mode  of 
payment,  is  cash,  and  may  be  so  called  in 
pleading.  So  in  Brown  v.  Fry,  Selw. 
N.  P.  658,  the  plaintiff  averred  he  had 
bought  of  the  defendant  a  horse  for  so 
much  money.  Proof  that  the  plaintiff 
had  given  a  mare  and  money,  which  the 
defendant  had  receipted  for  so  ranch,  held 
no  variance.      Graham,   Baron,   said   the 


defendant  had  taken  the  mare  as  money. 
See  2  Leigh's  N.  P.  1509.  Again,  wherein 
do  the  cases  differ  which  say  a  payment 
in  bank  notes  is  a  payment  in  money  ? 
1  Selw.  N.  P.  104.  They  are  put  on  the 
same  ground,  viz.,  being  received  as 
money.  Whatever  is  agreed  on  as  a  me- 
dium of  payment  is  money  in  substance 
and  effect ;  and  what  rule  of  evidence  is 
better  established  than  that  the  substance 
of  the  issue  only  need  be  proved  ?  It  is 
the  same  thing  where  goods  are  sold  and 
delivered,  to  be  paid  for  in  labor  or  goods 
at  another  day.  The  latter  are  agreed  on 
to  answer  as  cash  ;  and  if  not  paid,  why 
not  declare  in  the  general  form  as  on  an 
executed  special  contract  answerable  in 
money  ?  I  venture  to  say  that  Way  o. 
Wakefield,  7  Vt.  223,  is  at  this  day  law  at 
Westminster  Hall;  and  it  will  be  adopted, 
if  English  judges  ever  come  to  consider  it 
in  the  same  spirit  as  they  considered  other 
American  decisions  lately  in  Beverley  v. 
Lincoln,  6  A.  &  E.  829."  Way  v.  Wake- 
field, 7  Vt.  223,  was  approved  and  followed 
in  Wainwright  v.  Straw,  15  Vt.  215,  in 
the  same  court.  There  a  stove  was  sold 
for  a  given  sum,  payable  in  cattle  or  grain 
at  a  future  day.  It  was  claimed  that  when 
goods  have  been  sold  and  actually  deliv- 
ered under  a  special  agreement,  the  gen- 
eral count  could  not  be  sustained,  unless 
the  contract  was  to  pay  in  money,  and  the 
credit  had  expired.  1  Chit.  PI.  338 ; 
Musson  V.  Price,  4  East,  147;  Brocket). 
White,  1  New  R.  330.  And  if  the  con- 
tract was  to  pay  partly  in  money,  and 
partly  in  goods,  the  general  count  cannot 
be  sustained,  if  the  term  of  credit  has  ex- 
pired. 1  Chit.  PI.  338.  A  fortiori,  if 
the  contract  was  to  pay  wholly  in  goods, 
and  in  the  alternative,  the  count  must  be 
special.  Penny  v.  Porter,  2  East,  2,  and 
note  to  p.  4;  Tate  t).  Wellings,  3T.  R.  531. 
But  the  Vermont  court  held,  that,  after  a 
breach  of  the  contract,  a  recovery  might 
be  had  upon  a  general  count  for  goods  sold 
and  delivered.  The  court  considered  Way 
V.  Wakefield,  7  Vt.  223,  as  being  accord- 
ing to  the  current  of  English  authorities, 
and  must  be  regarded  as  settling  the  law 
in  the  State.  The  same  doctrine  was  held 
in  Porter  v.  Talcott,  1  Cow.  359,  where  we 
find  it  was  claimed,  as  we  have  stated  it 
in  the  text,  that  the  case  of  Anon.,  3  Salk. 
157,  instead  of  being  an  authority  that  a 
sale  and  a  barter  are  essentially  different, 
is  really  to  the  effect  that  a  sale  and  barter 
are  the  same  thing.  "Permiitatio  vicina 
est  emplioni,"  and  "in  exchanging  both 
parties  are  buyers  and  sellers."  In  Porter 
V.  Talcott,  1  Cow.  359,  there  was  a  sale  or 
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sales  of  personal  property  applies.    And,  second,  that  as  the  sale 
of  personal  property,  payable  in  other   personal  property,  is  a 


exchange  of  one  vessel  for  another,  and 
|6,500  to  be  paid  in  notes.  The  notes 
were  given,  but  were  not  paid.  Wood- 
worth,  J.,  in  his  judgment,  says  :  "Every- 
thing relating  to  the  exchange  having  been 
executed,  I  perceive  no  legal  objection 
against  declaring  generally  for  a  sale,  as 
to  the  residue.  Such  fonn  of  declaring  is 
approved  in  2  Chitty  PI.  85.  The  dis- 
tinction taken  is  this,  that  where  an  agree- 
ment is  executory,  indebitatus  assumpsit 
will  not  lie  until  the  terms  of  it  are  per- 
formed; but  when  the  contract  is  executed 
on  the  part  of  the  plaintiff,  he  may  declare 
generally.  This  doctrine  is  fully  recog- 
nized in  Kelley  v.  Foster,  2  Binn.  4,  and 
is  supported  by  the  cases  of  Gordon  v. 
Martin,  Fitzg.  302;  Alcorn  v.  Westbrook, 
1  Wils.  117,  and  in  Buller's  N.  P.  139." 
The  case  of  Brooke  v.  White,  4  B.  &  P. 
N.  R.  330,  was  also  relied  on.  There,  where 
goods  were  sold  to  be  paid  for  by  a  bill,  it 
was  held,  that  no  action  could  be  main- 
tained for  goods  sold  until  the  expiration 
of  the  period  at  which  the  bill  would  be- 
come due.  If  the  bill  be  not  given,  the 
plaintiff  may  bring  an  action  on  the  spe- 
cial contract;  but  after  the  expiration  of 
the  period  of  credit,  indebitatus  assumpsit 
will  lie. 

On  the  other  hand  it  was  held  in  Slay- 
ton  V.  McDonald,  73  Me.  60,  52,  that 
where  goods  are  sold  to  be  paid  for  wholly 
or  in  part  by  other  goods,  or  by  the  de- 
fendant's labor,  or  otherwise  than  in 
money,  the  action  must  be  by  special 
count  on  the  agreement,  and  for  a  breach 
of  it,  and  not  for  goods  sold  and  delivered  ; 
citing  1  Ch.  PI.  357  (16th  ed.)  ;  Mitchell 
V.  Gill,  12  N.  H.  390;  Holden  Steam 
Mil  V.  Westervelt,  67  Me.  446,  450. 
This  last  case  does  not  sustain  the  propo- 
sition for  which  it  is  cited.  It  simply 
amounts  to  the  clear  proposition  that 
where  there  is  a  written  contract  as  to 
price  the  terms  of  the  contract  govern, 
even  though  the  action  be  on  the  common 
counts  in  indebitatus  assumpsit.  Mitchell 
V.  Gill,  12  N.  H.  390,  does,  however, 
hold,  where  goods  were  lent  by  the  plain- 
tiff to  the  defendant,  other  goods  to  be 
returned  in  lieu  of  them,  and  these  were 
not  returned,  that  assumpsit  for  goods  sold 
and  delivered  would  not  lie.  We  think 
the  decision  is  a  sound  one.  The  distinc- 
tion which  we  would  make  is  this:  Where 
goods  are  sold  at  a  price,  to  be  paid  for  in 
other  goods  ("in  kind");  then,  as  these 
goods  are  treated  by  the  parties  as  a  speci- 
fic .sum  of  money,  if  they  are  not  delivered, 
indebitatus  assumpsit  will  lie  as  for  money, 
or  as  though  the  agreement  were  that  a  bill 


or  promissory  note  were  to  be  given  for 
the  goods  sold.  This  distinction  is  no- 
ticed in  the  case  from  New  Hampshire 
(another  of  the  States  in  which,  we  would 
remark,  en  passant,  so  much  sound  law  is 
to  be  found  in  their  decisions).  Thus  Gil- 
christ, J.,  in  delivering  the  judgment  of 
the  court,  says:  "  It  is  true  that  a  general 
count  may  sometimes  be  maintained, 
where  the  goods  were  to  be  paid  for  by 
other  goods.  Of  this  character  is  the  case 
of  Forsyth  ;;.  Jervis,  1  Stark.  437.  The 
plaintiff  sold  the  defendant  a  gun  for  forty- 
five  guineas,  and  agreed  to  take  of  the  de- 
fendant a  gun,  in  part  payment,  at  the 
price  of  thirty  guineas.  Lord  EUenborough 
held,  that  as  here  was  a  sale  of  goods,  to  be 
paid  for  in  part  by  other  goods  at  a  stipu- 
lated price,  upon  the  refusal  of  the  pur- 
chaser to  pay  for  them  in  that  mode, 
a  contract  resulted  to  pay  for  them 
in  money,  and  that  the  forty-five  guin- 
eas might  be  recovered  under  a  count 
for  goods  sold.  This  case  has  every  char- 
acteristic of  a  sale.  The  plaintiff  sold  the 
gun  for  a  specified  price;  the  defendant 
agreed  to  give,  in  part  payment,  another 
gun  for  a  stipulated  price,  and  was  bound 
either  to  deliver  the  gun  or  pay  its  price. 
As  he  refused  to  deliver  the  gun,  a  deci- 
sion that  he  was  indebted  to  the  plaintiff 
for  its  price  accords  with  the  general  tone 
of  the  authorities."  Mitchell  v.  Gill,  12 
N.  H.  390,  394.  The  same  distinction 
is  taken  in  Loomis  v.  Wainwright,  21  Vt. 
520,  528,  where  it  was  contended  that  a 
transaction  was  an  exchange  and  not  a 
sale.  The  court  said  :  "  In  the  absence  of 
express  evidence  that  an  exchange  only 
was  intended,  a  sale  might  justly  be  in- 
ferred from  the  fact  that  the  trade  was 
governed  by  a  fixed  price  for  the  horse; 
an  agreed  price  being  essential  to  a  proper 
bargain  or  sale,  but  altogether  needless  in 
the  case  of  a  mere  exchange.  There  the 
commodities  exchanged,  wliatever  be  tlnir 
supposed  value,  are  mutually  received  as 
equivalents  for  each  other.  And  for  the 
price  of  such  property  sold  and  delivered, 
it  cannot  now  be  questioned  that  the  ac- 
tion of  assumpsit  may  be  supported."  .See 
to  the  same  effect,  Kingsland  r.  Adams,  10 
Vt.  201.  See  also  Gunter  v.  Leckcy,  30 
Ala.  591,  596  ;  Fuller  v.  Duren,  36  Ala. 
73;  Herricki).  Carter,  56  Barb.  41;  Piuney 
V.  Gleason,  5  Wend.  393;  Rockwell  v. 
Rockwell,  4  Hill,  164;  Stevens  v.  Low,  2 
Hill,  132  ;  Brooks  w.  Hubbell,  3  Conn.  58. 
We  think  the  holding  in  Slayton  v.  Mc- 
Donald, 73  Me.  50,  as  far  as  it  contravenes 
this  position,  cannot  be  sustained  on  prin- 
ciple or  sound  authority.    The  rule  being 
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double  sale,  in  wliich  each  of  the  parties  is  a  seller  and  buyer, 
the  law  affecting  seller  and  buyer  applies  to  each  of  the  parties  to 
the  sale,  as  it  may  affect  him,  respectively,  as  such  seller  or  buyer. 
In  the  large  number  of  sales  made  in  the  agricultural  portions 
of  this  country,  where  goods  are  sold  and  agricultural  produce 
is  received  as  payment,  the  effect  in  every  respect  in  law,  outside 
of  such  technicalities  as  arise  in  exceptional  cases,  is  substan- 
tially the  same  as  if  the  goods  were  sold  for  money  at  an  agreed 
price,  and  the  agricultural  produce  were  also  sold  for  money  at  an 
agreed  price.  The  fact  that  in  such  cases  the  payment  and  )"e- 
payment  of  the  actual  money  is  dispensed  with,  we  should  say,  on 
what  we  think  is  sound  principle,  sustained  by  the  highest  author- 
ity, renders  the  transactions  in  effect  no  less  sales  than  if,  in  the 
cases  named,  the  medium  of  exchange,  money,  were  employed  in 
effecting  the  exchange,  or  its  equivalent,  the  double  sale,  of  the 
goods  on  the  one  hand  and  the  agricultural  produce  on  the 
other.i 


so,  where  a  price  has  been  fixed  by  the  par- 
ties, so  as  to  put  it  on  a  money  basis  ( for 
which  only,  in  assumpsit,  a  judgment  can 
be  rendered),  it  is  difficult  to  see,  on  prin- 
ciple, why,  where  a  price  has  not  been 
fixed,  a  quantum  valebat  count  in  assump- 
sit would  not  be  sustained;  in  which  case 
the  measure  of  damages  would  not  be,  as 
usual,  the  value  of  the  goods  sold,  but 
that  of  those  to  be  delivered.  On  this 
view  the  reasoning  and  holding  in  Way  v. 
"Wakefield,  7  Vt.  223,  and  in  Clark  v. 
Fairchild,  22  Wend.  576,  would  accord 
with  a  succession  of  well-decided  cases. 
Where,  as  has  been  intimated,  the  contract 
remains  executory,  the  declaration  would 
have  to  be  on  the  special  contract,  and  the 
measure  of  damages  would  be  the  loss 
caused  by  the  unexecuted  contract.  Rob- 
ertson V.  Lynch,  18  Johns.  451 ;  Ray- 
mond V.  Bearnard,  12  Johns.  274;  Jen- 
nings V.  Camp,  13  Johns.  94;  Clark  v. 
Smith,  14  Johns.  326;  Dubois  d.  Del.  & 
Hudson  Canal  Co. ,  4  Wend.  289  ;  Tal- 
vem.  West,  Holt,  178  ;  Leigh  v.  Patterson, 

5  Taunt.  540  ;    Gainsford  v.  Carroll,  2  B. 

6  0.  624  ;  Shaw  v.  Nudd,  8  Pick.  9.  See 
also  Brooks  v.  Hubbard,  3  Conn.  58  ; 
Jones  V.  Gilbert,  13  Conn.  516;  Bush  i). 
Canfield,  2  Conn.  485;  Wells  t).  Abernethy, 
5  Conn.  222  ;  McAlpin  v.  Lee,  12  Conn. 
129;  Gregory  v.  McDowell,  8  Wend.  435; 
Way  V.  Dox,  9  Wend.  129;  West  v.  Beach, 
3  Cow.  82  ;  Clark  v.  Pinney,  7  Cow.  681; 
Finney  v.  Gleason,  5  Wend.  393  ;  Meason 
V.  Phillips,  Addis.  346  ;  Edgar  v.  Bois,  11 
S.  &  li.  445,  where  goods  purchased  were 
made  payable  in  other  goods  at  a  specified 
price,  and  it  was  held  where  the  payment 
was  not  made,  the  measure  of  damages  was 


the  price  specified,  and  not  the  value  of 
the  goods  which  was  to  be  paid,  on  the  day 
of  payment. 

'  The  strictly  technical  distinction  be- 
tween a  sale  and  a  barter  or  exchange  is 
very  seldom  regarded.  Thus  it  has  been 
repeatedly  held,  in  terms,  where  the  trans- 
action is  unquestionably  one  of  barter  or 
exchange  of  goods  for  other  goods,  —  in 
many  of  such  cases  not  even  a  price,  on  the 
basis  of  an  exact  valuation  of  the  goods 
exchanged,  being  fixed  or  stated,  —  that 
the  transaction  is  a  sale,  when,  techni- 
cally, it  is  only  a  barter  or  exchange. 
Thus,  in  Powder  Co.  v.  Burkhardt,  97 
U.  S.  110,  116,  agreeing  with  such  cases 
as  Pierce  v.  Schenck,  3  Hill,  28;  Norton 
V.  Woodruff,  2  N.  Y.  153 ;  Mallory  v. 
Willis,  4  N.  Y.  76;  and  Foster  o.  Petti- 
bone,  7  N.  Y.  433,  as  a  correct  exposition 
of  the  law,  it  was  held  that  where  logs 
are  delivered  to  be  sawed  into  boards,  or 
leather  to  be  made  into  shoes,  rags  into 
paper,  grapes  into  wine,  wheat  into  flour, 
if  the  product  of  the  identical  articles  is 
to  be  returned  to  the  original  owner  in  a 
new  form,  it  is  not  a  sale,  and  the  title 
never  vests  in  the  manufacturer.  But  if, 
on  the  other  hand,  the  manufacturer  is 
not  bound  to  return  the  same  wheat  or 
flour  or  paper,  but  may  deliver  any  other 
of  equal  value,  it  is  a  sale  or  loan,  and  the 
title  to  the  thing  delivered  vests  in  the 
manufacturer.  See  South  Australian  Ins. 
Co.  V.  Randall,  L.  R.  3  P.  C.  101 ;  Barker 
V.  Roberts,  8  Me.  101;  Smith  v.  Jones,  7 
Cowen,  328;  Hyde  v.  Cookson,  21  Barb. 
92;  Kingi).  Humphreys,  10  Pa.  St.  217; 
Stevens  v.  Briggs,  5  Pick.  177;  Denny  v. 
Cabot,  6  Mete.  82;  Judson  v.  Adams,  8 
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Among  the  very  many  sales  made   in  modem  times  where 
money  is  not  paid,  is  one  of  enormous  extent,  amounting  annually 


Cush.  556;  Schenck  v.  Saunders,  13  Gray, 
37;  Mansfield  v.  Converse,  8  Allen,  182; 
Buffum  V.  Merry,  3  Mason,  478.  In  Pow- 
der Co.  I'.  Burkhardt,  97  U.  S.  110,  the 
fact  that  the  goods  delivered  to  the  plain- 
tiif  vrere  charged  to  the  party  receiving 
them,  and  passed  into  his  actual  posses- 
sion and  under  his  absolute  control,  though 
they  might  be  used  in  the  manufacture  of 
goods  intended  to  be  supplied  to  the  plain- 
tiffs, was  held  to  amount  to  a  sale  of  the 
goods  delivered;  differing  from  the  single 
mechanical  transaction  of  delivering  a 
specific  set  of  logs  to  be  turned  into 
boards,  or  a  specific  lot  of  vrheat  into 
flour.  So,  in  Rahilly  v.  Wilson,  3  Dill. 
420,  it  was  held  that  where  goods  are 
delivered  to  one  for  his  own  use  or  con- 
sumption, and  where  he  is  not  bound  to 
return  the  identical  article  in  its  original 
or  altered  shape,  but  property  of  the  same 
kind  and  value,  it  is  "a  sale  ;"  the  title 
passes,  and  the  receiver  becomes  a  debtor 
for  the  stipulated  return.  This  was  a  case 
where  wheat  was  delivered  to  an  elevator 
under  a  custom  that  the  wheat  when 
brought  in  was  either  purchased  and  paid 
for  at  the  time  by  the  proprietors  of  the 
elevator,  or  received  by  them  and  receipts 
issued  therefor;  the  usage  or  custom  being, 
that  when  the  vpheat  was  not  purchased 
and  paid  for,  a  receipt  was  given;  the 
holder  selected  his  own  time  for  present- 
ing the  receipt,  and  demanded  either  the 
market  price  of  the  grain  on  that  day,  or 
the  quantity  and  quality  of  the  grain  called 
for  in  the  receipt.  The  grain  so  received  in 
the  elevator  was  mixed  with  other  grain, 
and  was  shipped  and  disposed  of  by  the 
proprietors  of  the  elevator  at  their  election. 
The  transaction  was  held  to  amount  to 
"a  sale,"  the  title  to  the  gi'ain  on  its  re- 
ceipt at  the  elevator  passing  to  the  pro- 
prietors of  the  elevator.  In  Carlisle  v, 
Wallace,  12  Ind.  252,  Wallace  placed  in 
Carlisle's  mill  400  bushels  of  wheat,  upon 
terms  that  the  latter  was  at  liberty  to  mix 
it  with  his  own,  convert  it  into  flour  when 
he  pleased,  sell  the  flour,  and  appropriate 
the  proceeds  to  his  own  use ;  and  when- 
ever Wallace  saw  fit  he  had  a  right  to 
exact,  from  Carlisle  the  same  quantity,  in 
kind,  of  wheat,  or  the  amount  of  flour  so 
much  wheat  would  make,  or  the  then 
price  of  wheat  per  bushel  in  money.  It 
was  held  that,  as  neither  the  identical 
wheat  nor  the  flour  made  from  it  was  to 
be  returned,  and  the  wheat  was  to  be 
mixed  with  that  of  Carlisle  and  used  by 
him  when  he  pleased,  the  contract  must 
be  regarded  as  one  of  sale.  Smith  v. 
Clarke,  21  Wend.  84 ;   Hurd  v.  West,  7 


Cowen,  752;  Baker  v.  Roberts,  8  Greenlf. 
101;  Ewing  t,.  French,  1  Blackf.  354; 
Wilson  V.  Cooper,  10  Iowa,  565  ;  John- 
ston V.  Browne,  37  Iowa,  200  ;  I;yon  v. 
Lenon,  106  Ind.  567;  Lonergan  v.  Stew- 
art, 55  111.  44;  Grier  v.  Stout,  2  111.  App. 
602;  Eichardson  v.  Olmstead,  74  111.  213; 
Marsh  v.  Wickham,  14  Johns.  167,  are  in 
accord.  So,  in  Bastress  v.  Chickering,  18 
111.  App.  198,  it  was  laid  down  that  where 
there  is  no  obligation  to  restore  the  spe- 
cific thing  delivered,  and  the  receiver  is 
at  liberty  to  return  another  thing  of  equal 
value,  or  the  money  value,  he  becomes  a 
debtor  to  make  a  return,  and  the  title  to 
the  property  is  changed  ;  "  it  is  a  sale. " 
But  where  goods  are  supplied  to  an  agent 
for  sale,  who  is  to  return  to  his  principal 
cash,  lumber,  country  produce,  or  any 
other  articles  of  trade  received  for  the 
goods,  this  does  not,  of  course,  constitute 
a  sale  of  goods  by  the  principal  to  his 
agent.  Blood  v.  Palmer,  2  Me.  414.  In 
Barnes  v.  McCrea,  75  Iowa,  267,  where 
the  plaintiffs  delivered  grain  to  H.  with 
knowledge  that  it  was  being  mixed  with 
other  grain,  which  was  being  shipped  and 
sold  by  him,  and  that  he  had  the  elec- 
tion either  to  pay  for  the  grain  in  money 
or  to  deliver  the  plaintiffs  an  equal  quan- 
tity of  grain  when  they  desired  to  close 
the  transaction,  it  was  held  that  the  trans- 
action, as  between  the  plaintiffs  and  H.'s 
mortgagees,  amounted  to  a  sale.  And  see 
also  Butterfield  v.  Lathrop,  71  Pa.  St. 
226;  Fishback  v.  Van  Dusen,  33  Minn. 
Ill,  123.  In  this  latter  case  banks  took 
receipts  from  the  plaintiff's  intestate.  Cole, 
for  quantities  of  grain,  not  in  fact  received 
from  the  banks,  but  intended  as  a  security 
for  advances.  The  court,  in  holding  that 
this  did  not  pass  the  property  to  the  banks 
in  any  specific  grain,  said :  "  The  banks 
must  have  understood  that  Cole  would, 
and  tacitly  assented  that  he  might,  use 
and  grind  up  this  wheat,  and  ship  and 
sell  the  flour.  The  most  that  can  be 
claimed  for  the  transaction  is,  that  he  was 
on  demand  to  deliver  to  the  banks  out  of 
his  stock  an  amount  of  wheat  correspond- 
ing in  quantity  and  grade  to  that  named 
in  the  receipts.  Even  if  they  had  actu- 
ally deposited  their  own  wheat  with  Cole 
under  such  circumstances,  it  hardly  needs 
the  citation  of  authorities  at  this  day 
to  the  proposition  that  it  would  have, 
in  the  absence  of  a  statute,  constituted  a 

In  Reed  v.  Abbey,  2  N.  Y.  Sup.  Ct. 
380,  the  plaintiff  delivered  to  H.,  in  July, 
1869,  a  quantity  of  sheep  and  lambs,  to 
be  returned  on  Sept.  1,  1871,  in  considera- 
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to  millions  of  dollars  where  raQway  companies  buy  iron  and  other 
railway  plant,  for  which  they  pay  stock  or  bonds  at  an  agreed 


tion  of  one  pound  of  wool  per  head  annu- 
ally, ' '  said  sheep  to  be  returned  as  good 
—  in  as  good  condition  and  age  —  as  when 
taken."     It  was  held  that  this  was  a  sale 
of  the  sheep  and  lambs  to  H.,  and  that 
H.'s  vendee  was  not  liable  in  trover  for 
their  conversion.     The  same  construction 
was  placed  on  the  contract  in  Carpenter  v. 
Griffin,  9  Paige,   310,  where  the  contract 
was  that  cows  and  sheep  "of  equal  age 
and  quality"  were  to  be  returned  at  the 
end  of  the  term.     Hurd  u.  West,  7  Cow. 
752,  is  to  the  same  effect.     In  Johnson  v. 
McLane,  7  Blackf.  (Ind.),  it  was  held  that 
where  two  persons  exchanged  horses,  with 
the  privilege  to  one  of  the  parties  to  re- 
turn, within  a  given  time,  the  horse  re- 
ceived by  him  in  exchange,  and  such  party 
failed  within  the  time  to  return  the  horse 
so  received,  the  contract  became  absolute. 
The  party  claimed  that  he  had  been  de- 
frauded;  but  the  court,  applying  to   the 
case  the  principles   governing   sales,  and 
treating    the    exchange   as   a   sale,    said  : 
"There  are  many  cases  certainly  in  which 
it  has  been  held  that  a  vendee  acquired  no 
property  in  goods  obtained  under  pretence 
of  a  purchase  brought  about  by  his  own 
fraud.      But  we  know  of  no  decision  in 
which  the  vendor  has  been  viewed  as  not 
having  parted  with  the  ownership  of  goods 
while  he  willingly  held  in  his  own  hands 
a  valuable  consideration  received  for  them. 
On  the  contrary,  we  conceive  the  law  to  be 
that  such  a  vendor  is  not  at  liberty  to  treat 
the  sale  as  a   nullity  on   account   of  the 
fraud  of  the  vendee.     Burton  v.  Stewart,  3 
Wend.  236."  See  Weston  v.  Downes,  1  Doug. 
23;   Power  v.  Wells,   Cowp.   818;   Payne 
V.  Whale,  7  East,  274 ;  Emanuel  v.  Dane, 
3  Campb.  299;  Street  v.  Blay,  2  B.  &  Ad. 
456;  Gompertz  v.  Denton,  1  Cr.  &  M.  207. 
The  defendant  in  Cain  v.  Weston,   26 
Wis.     100,    made    a    contract    with    the 
plaintiff  to    sell   the    plaintiff   "  all   the 
lumber   he  should    manufacture   or   have 
manufactured"    at    W.    in    1866,   within 
certain   maximum    and   minimum    limits 
named.    The  maximum  quantity  not  hav- 
ing been  delivered,  in  an  action  for  the 
non-delivery    of    a    quantity    of    lumber 
alleged  to  come  within  the  contract,  the 
defendant  claimed  that  it  was  not  manu- 
factured for  him.     The  facts  showed  that 
the  defendant,  for  the  purpose  of  avoiding 
delivery  of  the  lumber   to  the   plaintiff, 
nominally  sold  the  logs  to  millmen  at  W., 
he  to  take  his  pay  in  the  lumber  at  a  spe- 
cified price,  which  was  much  lower  than 
the  prevailing  price  at  W.     In  the  con- 
tract of  "sale,"  it  was  provided  that  the 
lumber  was  to  be  sawed  as  the  defendant 


might  direct,  as  far  as  the  logs  would  per- 
mit. The  court  held  that  the  transaction 
was  a  mere  shift  or  device  to  avoid  the 
obligation  of  his  contract  with  the  plain- 
tiff, by  giving  a  new  name  to  the  manu- 
facture of  lumber  for  him ;  and  that, 
although  the  logs  were  nominally  trans- 
ferred to  the  millmen  .as  though  it  were  a 
sale,  yet  it  was  still  a  contract  for  the  man- 
ufacture of  lumber,  instead  of  a  contract 
of  sale,  so  far  as  there  is  a  distinction  be- 
tween the  two.  The  court  also  held  as 
another  test,  that  the  transaction  between 
the  defendant  and  the  millmen  was  not  a 
contract  of  sale  within  the  statute  of  frauds, 
but  an  agreement  to  manufacture  the  lum- 
ber. See  Hight  v.  Ripley,  19  Me.  137; 
Abbbot  V.  Gilchrist,  38  Me.  260;  Edwards 
V.  Railway  Co.,  48  Me.  379;  Atwater  v. 
Hough,  29  Conn.  508;  Gardner  y.  Joy,  9 
Mete.  177;  Lamb  v.  Crafts,  12  Mete.  353. 
Under  a  contract  in  writing,  A.  agreed 
with  the  defendant  in  Moore  v.  Holland, 
39  Me.  307,  for  a  mow  of  hay,  to  be 
paid  in  manure.  The  hay  was  to  be  de- 
fendant's until  the  manure  was  made  from 
the  hay,  the  defendant  to  have  the  manure 
for  the  hay.  The  hay  was  put  at  the  price 
of  |6,  to  be  paid  in  manure,  which  was  to 
be  the  defendant's  as  it  was  made.  A. 
having  sold  the  manure  to  the  plaintiff, 
in  an  action  of  trespass  against  the  de- 
fendant for  removing  the  manure,  the 
court  held  that  A.  did  not  become  the 
purchaser  of  the  hay  under  an  agreement 
to  pay  for  it  in  manure;  but  that  the  effect 
of  the  agreement  was  that  the  hay  was  to 
be  converted  into  manure  for  the  defend- 
ant, and  that,  though  the  product  was 
changed  in  form  from  the  original  article, 
the  title  to  the  property  had  not  changed, 
but  remained  in  the  defendant,  as  the  ori- 
ginal owner.  Collins  v.  Foster,  3  T.  R. 
316;  Pierce  v.  Schenck,  3  Hill,  28;  Smith 
V.  Clark,  21  Wend.  83;  Buffum  v.  Jlerry,  3 
Mason,  478;  Barker  y.  Roberts,  8  Me.  101. 
In  Nance  v.  Metcalf,  19  Mo.  App. 
183,  188,  the  court  said  that  while,  if  in 
the  transaction  the  consideration  be 
other  than  money,  as  the  giving  of  other 
goods  in  exchange  for  the  thing  bought, 
it  would  constitute  a  technical  barter, 
the  legal  effect  is  generally  the  same  as  a 
sale.  And  in  Cunningham  v.  Ashbrook, 
20  Mo.  556,  "The  only  things  essential 
to  a  valid  sale  of  personal  property  at 
common  law,  were  a  proper  subject,  u, 
price,  and  the  consent  of  the  contracting 
parties,  and  when  these  concurred  the 
sale  was  complete,  and  the  title  passed 
without  anything  more."  In  Jenkins  u. 
Eichelberger,   4  Watts,  121,  the  plaintiff 
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price ;  the  transactions  amounting  to  a  double  sale,  —  that  of  the 
railway  iron,  etc.,  on  the  one  hand,  and  shares  of  stock,  or  bonds, 


delivered  to  0.  a  quantity  of  hides,  under  a 
contract  that  the  hides  were  to  be  charged 
at  cost  and  live  per  cent  commission,  and 
interest  after  six  months,  and  when  tanned 
to  be  returned  to  the  plaintiff,  and  by  him 
sold,  and  out  of  the  proceeds  of  sale  the 
plaintiff  to  deduct  the  price  agreed  upon  for 
the  hides'and  five.per  cent  commission  and 
guarantee  on  the  sale,  and  to  pay  the  bal- 
ance to  0.  It  was  held  that  this  was  in 
substance  a  sale  of  the  hides  to  0.,  and 
as  such,  that  the  property  in  the  hides 
had  passed  to  0.,  and  were  subject  to  be 
levied  on  under  executions  at  the  suit  of 
his  creditors.  The  case  was  distinguished 
from  that  of  materials  being  worked  up 
for  the  owner,  where  the  artisan  has  a 
fixed  price,  or  a  quantum  meruit,  for  his 
labor;  while  here  there  was  a  fixed  price 
for  the  goods  furnished,  and  a  commission 
was  to  be  charged  him  on  the  sale  of  the 
leather  when  tanned. 

Some  of  the  cases  make  the  fixing  of  a 
definite  price  as  the  distinction  between 
a  sale  and  a  barter  or  exchange.  Thus, 
in  Picard  v.  McCormick,  11  Mich.  68, 
77,  the  circuit  judge  charged  that  when 
one  piece  of  property  is  given  for  another, 
without  regard  to  value,  that  is  an  ex- 
change ;  but  where  one  piece  of  prop- 
erty is  sold  at  a  price,  and  other  property 
is  by  the  same  contract  received  in 
part  payment  at  a  price,  and  the  balance 
in  money,  this  is  a  sale  and  not  an  ex- 
change. And  the  supreme  court  of  Michi- 
gan, in  sustaining  this  ruling,  said:  "We 
think  the  distinction  between  a  sale  and 
an  exchange  of  property  was  properly 
taken.  If  property  is  taken  at  a  fixed 
money  price,  the  transfer  amounts  to  a 
sale  whether  the  price  is  paid  in  cash  or  in 
goods.  The  term  sale  is  comprehensive, 
and  embraces  all  transfers  for  a  price 
named,  whether  confined  to  that  class  or 
not."  So,  in  Loorais  v.  Wainwright,  21 
Vt.  620,  on  the  question  whether  indebi- 
tatus assumpsit,  or  "  book  account "  would 
lie,  the  Vermont  Supreme  Court  made  the 
same  distinction.  The  court  there  said 
(at  p.  627,  et  seq.)  ;  "  It  remains  to  be  de- 
termined whether  the  action  of  book 
account  can  be  su.stained  upon  the  facts 
reported.  As  one  ground  of  objection,  it 
is  claimed,  that  there  was  an  exchange  of 
the  horse  for  the  three  notes  and  the 
eighty-six  cents,  rather  than  a  sale  in  the 
correct  sense  of  that  term.  But  the  audi- 
tor expressly  finds  a  sale,  and  none  of  the 
facts  are  inconsistent  with  that  finding. 
Indeed,  in  the  absence  of  express  evidence 
that  an  exchange  only  was  intended,  » 
sale  might  justly  be  inferred    from  the 
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fact,  that  the  trade  was  governed  by  » 
fixed  price  for  the  horse  ;  an  agreed  price 
being  essential  to  a  proper  bargain  or  sale, 
but  altogether  needless  in  the  case  of  a 
mere  exchange.  There  the  commodities 
exchanged,  whatever  be  their  supposed 
value,  are  mutually  received  as  equivalents 
for  each  other.  It  must  be  taken,  then, 
that  the  horse  was  sold  to  the  defendant 
at  the  price  of  fifty  dollars.  And  for  the 
price  of  such  property  sold  and  delivered, 
it  cannot  be  now  questioned  that  the  ac- 
tion on  book  account  may  generally  be 
supported.  Kingsland  v.  Adams,  10  Vt. 
201."  All  of  which,  we  think,  goes  to 
show  that  there  is  a  mere  technical,  and 
no  substantial  difference  between  a  sale 
and  an  exchange  or  barter. 

The  same  principle  exactly,  as  we  point 
out  supra,  involved  in  these  cases,  also  gov- 
erns that  class  of  cases  in  which  it  is  held, 
that  where  a  sale  is  made,  as  in  Mussen  v. 
Price,  4  East,  147,  of  goods  for  a  bill 
of  exchange  to  be  subsequently  given, 
the  remedy  is  on  the  special  contract  for 
not  delivering  the  bill,  and  not  in  assump- 
sit ;  at  least  until  after  the  expiration  of 
the  time  for  which  the  bill  was  to  run. 
And  see  Campbell  v.  Sewell,  1  Ch.  609  ; 
Hoskyns  v.  Duperoy,  9  East,  498,  601. 
But  see  Nicksen  v.  Jessom,  2  Stark.  227  ; 
Hichling  v.  Hardy,  7  Taunt.  312.  And 
yet  it  will  scarcely  be  contended,  even  by 
those  who  allege  that  there  cannot  be  a 
sale  except  for  a  price  in  money,  that  an 
agreement  to  transfer  the  absolute  property 
in  goods  for  a  bill  of  exchange  is  not  a  sale 
of  the  goods.  See  also  Milford  v.  Mayor, 
Doug.  54  ;  Ballingalls  v.  Gloster,  3  East, 
481;  Miller  u.  Shawe,  cited  4  East,  149; 
Packford  v.  Maxwell,  6  T.  E.  52  ;  Owen- 
son  V.  Morse,  7  T.  E,  64;  Bartholomew  v. 
Markwick,  15  C .  B.  (n.  s.)  711;  Lee  v. 
Eisdon,  7  Taunt.  188;  Paulu.  Dod,  2  C.  B. 
800;  Chisman  v.  Count,  2  M.  &  G.  307  ; 
Button  V.  Solomonson,  3  B.  &  P.  582  ; 
Swancott  v.  Westgarth,  4  East,  75  ;  Holt 
V.  Odber,  11  East,  118;  Brooke  u.  White, 
1  B.  &  P.  N.  R.  330  ;  Helps  v.  Winter- 
bottom,  2  B.  &  Ad.  431;  Hochster  v.  De 
La  Tour,  2  El.  &B.  678;  Avery  y.  Bowden, 
5  El.  &  B.  714  ;  6  El.  &  B.  953  ;  Eeid  v. 
Hoskins,  5  El.  &  B.  729;  6  El.  &  B.  953. 
The  case  of  Mitchell  ii.  Gill,  12  N.  H. 
390,  still  further  shows  the  analogy  ex- 
isting between  such  cases  as  Mussen  v. 
Price,  4  East,  147,  and  the  other  cases 
last  above  cited,  and  those  which  affect  to 
hold  that  a  sale  does  not,  in  effect,  sub- 
stantially include  a  barter  or  exchange. 
In  Mitchell  v.  Gill,  12  N.  H.  390,  the 
plaintiff  permitted  the  defendant  to  take 
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representing  money,  on  the  other.     In  the  same  way  goods  are 
sold  at  an  agreed  price,  and  a  bill  of  exchange,  although  the  repre- 


from  his  land  a  quantity  of  wood,  and  the 
defendant  agreed  to  deliver  as  much  wood 
to  the  plaintiff,  of  a  similar  quantity, 
whenever  the  plaintiff  should  desire  it. 
The  plaintiff  afterwards  demanded  tlie 
wood,  but  the  defendant  neglected  to  de- 
liver it.  The  court  held,  in  effect,  on  the 
same  principle  as  that  which  governs 
Musseu  V.  Price,  i  East,  147,  and  the 
other  cases,  that  assumpsit  for  the  wood 
sold  and  delivered  would  not  lie,  but  that 
the  declaration  should  have  been  for  a 
breach  of  the  agreement  to  deliver  the 
wood.  The  distinction  as  to  the  remedy 
is  equally  applicable  to  both  classes  of 
cases.  See  further,  Bank  of  Colnnibia  v. 
Patterson's  Exrs.,  7  Cranch,  303;  Williams 
V.  Shannon,  12  Wend.  109 ;  Jewell  v. 
Schroeppel,  4  Cowen,  564;  Feltou  v. 
Dickenson,  10  Mass.  2S7;  Sheldon  v. 
Cox,  3  B.  &0.  420;  Harris  v.  Fowle,  cited 
in  Barbe  v.  Parker,  1  H.  Bl.  287 ;  Briggs's 
Case,  Palmer,  364  ;  Clark  v.  Fairfield,  22 
AVend.  576  ;  Way  v.  Wakefield,  7  Yt.  223, 
228 ;  Forsyth  o.  Jervis,  1  Stark.  437  ; 
Ladue  u.  Seymour,  24  Wend.  62  ;  Leigh 
V.  Patterson,  5  Taunt.  540  ;  Gainsford  v. 
Carroll,  2  B.  &  C.  624;  Shaw  v.  Nudd,  8 
Pick.  9  ;  Gunter  u.  Leckey,  30  Ala.  591  ; 
Stewart  v.  Conner,  9  Ala.  803;  Cameron 
V.  Clarke,  11  Ala.  259;  Pickard  D.Banks, 
11  East,  20;  Fuller  v.  Warren,  36  Ala.  73. 
In  Keiler  c/.  Tutt,  31  Miss.  301,  306, 
where  there  was  a  transfer  of  goods,  neither 
for  cash  nor  for  other  goods,  but  for  the 
payment  of  a  pre-existing  indebtedness  in 
promissory  notes  ;  the  court,  in  holding 
that  the  transfer  of  the  goods  constituted 
a  sale  and  not  an  assignment  for  the  bene- 
fit of  credi  tors,  said  :  ' '  The  characteris- 
tics which  distinguish  a  sale  from  a  mere 
assignment  are,  that  in  the  former  there 
is  a  fixed  price  and  no  trust,  in  the  lat- 
ter there  is  a  mere  trust,  and  of  course 
no  fixed  value  given  to  the  property. 
Here  the  price  was  determined;  the  goods 
were  taken  by  the  creditor  at  a  fixed  price. 
.  .  .  That  part  of  the  bill  of  sale  which 
required  the  purchaser,  in  the  event  of  the 
value  of  the  goods  and  other  property  con- 
veyed exceeding  the  amount  of  indebted- 
ness, to  pay  over  the  balance  to  another 
creditor,  and  the  remainder,  if  any,  to  the 
debtor,  is  relied  on  as  a  circumstance  to 
show  a  trust,  and  thus  convert  the  transac- 
tion into  an  assignment.  But  it  was  a 
mere  mode  of  payment,  and  realty  nothing 
more  than  an  assumption  in  a  certain  con- 
tingency of  one  of  the  debtor's  liabilities, 
and  constituted  a  part  of  the  price.  There 
was  no  interest  in  the  goods  or  their  pro- 
ceeds reserved  to  the  grantor.     The  title 


to  the  goods  passed  absolutely  to  the  ven- 
dee, at  an  agreed  price,  the  full  aggregate 
amount  of  which  was  as  yet  undetermined; 
and  as  the  notes  due  the  vendee  might 
not  absorb  the  entire  price,  an  arrange- 
ment was  made  for  the  payment  of  what- 
ever sum  might  exceed  the  amount  of  the 
indebtedness.  It  is  the  case  of  a  man's 
buying  pi'operty,  and  paying  for  it  partly 
in  cash,  and  partly  by  assuming  a  debt  due 
by  his  vendor  to  another.  The  latter  cir- 
cumstance does  not  make  the  transaction 
a  trust,  or  deprive  it  of  the  essential  fea- 
tures of  a  sale."  Wittowsky  v.  Wasson, 
71  N.  Car.  451,  456,  is,  in  principle,  an 
analogous  case  to  Keiler  v.  Tutt,  31  Miss. 
301.  There  the  plaintiffs,  being  creditors 
of  W.  &  S.,  sued  out  an  attachment 
against  them,  and  sent  a  deputy  sheriff, 
and  another  person  as  their  agent,  to  the 
store  of  W.  &  S.  The  attachment  was 
not  levied  ;  but  the  agent  proposed  to  take 
certain  goods  from  W.  &  S.,  the  ownership 
of  which  was  in  question  in  the  suit,  or  as 
much  of  them  as  might  be  required  for 
the  purpose,  in  payment  of  the  plaintiffs' 
debt  ;  but  the  price  was  not  agreed  upon. 
Thereupon  the  agent  and  S.  agreed  to  box 
up  all  the  goods  without  an  inventory, 
and  S.  was  to  take  them  to  the  town 
where  the  plaintiffs  did  business,  and  there 
agree  on  a  price  with  them ;  and  if  they 
agreed,  the  debt  of  the  plaintiffs  was  first 
to  be  paid  out  of  the  price,  and  the  re- 
mainder paid  over  to  S.  for  the  benefit  of 
other  creditors.  Before  the  goods  reached 
the  plaintiffs  they  were  seized  by  the  de- 
fendant under  executions  against  W.  &  S. 
In  an  action  for  the  recovery  of  the  goods 
by  the  plaintiffs  against  the  sheriff,  the 
court  held  that  as  the  parties  had  not 
agreed  on  the  "  price, "  thei-e  was  no  evi- 
dence of  an  executed  sale,  —  nothing  from 
which  it  could  be  reasonably  or  fairly  in- 
ferred that  it  was  the  intent  of  the  parties 
to  the  agreement  that  the  absolute  property 
in  the  goods  should  be  transferred  to  the 
plaintiffs.  Any  agreed  equivalent  for  the 
goods  would  here,  clearly,  have  been  the 
price  ;  the  quid  pro  quo  which,  accord- 
ing to  Noy,  is  necessary  to  constitute  the 
transaction  a  sale. 

By  an  act  of  Congress  of  June  30, 
1864,  it  was  enacted  that  a  duty  of  $2.00 
per  ton  on  pig-iron  should  be  collected 
from  the  producer  or  manufacturer  thereof. 
By  section  97,  it  was  enacted  that  parties 
who  had  made  contracts  prior  to  the  pas- 
sage of  the  act  were  authorized  "to  add 
to  the  price  thereof  so  much  money  as  will 
be  equivalent  to  the  duty  so  subsequently 
imposed  and  not  previously  paid  by  the 
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sentative  of  money,  is  taken  at  an  agreed  rate  of   premium  or 
discount  in  payment.     The  bill  of  exchange  is  here  treated  as  a 

vendee,  and  shall  be  entitled  by  virtue 
hereof  to  be  paid,  and  to  sue  for  and  re- 
cover the  same  accordingly."  There  were 
also  provisions  in  the  same  section  that 
where  the  United  States  was  "the  pur- 
chaser," the  articles  so  "  purchased  " 
were  to  be  received  as  far  as  applicable  in 
discharge  of  such  duties.  A  question 
arose  under  this  act  in  the  Hudson  Iron 
Co.  V.  Alger,  54  N.  Y.,  173,  176.  In  this 
case  the  defendant  agreed  to  sell  and  de- 
liver iron  ore  to  the  plaintiffs,  to  be  paid 
for  in  pig-iron,  at  the  rate  of  one  ton  of 
pig-iron  for  every  eight  tons  of  ore  deliv- 
ered. The  plaintiffs  paid  the  duty  on  the 
pig-iron  under  the  act,  and  sought  to  re- 
cover it  from  the  defendant.  The  Supreme 
Court  of  New  York  held  that  as  no  mon- 
eyed price  was  agreed  upon  for  the  pig- 
iron,  there  was  no  price  to  which  the 
amount  of  the  duty  could  be  added,  and 
hence  that  it  could  not  be  collected.  But 
this  decision  was  very  properly  reversed 
by  the  New  York  Commission  of  Appeals. 
Earl,  C,  in  delivering  the  judgment,  said  : 
"Suppose  a  moneyed  price  has  been  paid 
for  a  manufactured  article  coming  within 
sections  94  and  97,  it  would  be  quite  ab- 
surd to  claim  that  an  action  for  the  amount 
of  the  duty  could  not  be  maintained  by 
the  vendor,  distinctly,  to  recover  it.  While 
the  statute  says  that  the  amount  of  the 
duty  may  be  added  to  the  price,  it  does 
not  mean  that  the  process  of  addition 
must  take  place,  and  that  the  vendor  shall 
fail  to  recover  the  duty  unless  he  at  the 
same  time  has  a  cause  of  action  for  the 
whole  or  a  portion  of  the  price.  The  ob- 
ject of  the  statute  is  to  east  the  burden  of 
the  duty  upon  the  vendee,  by  adding  it  to 
the  compensation  which  he  is  to  pay.  It 
is  said  further,  that  the  words  '  price  '  and 
'  vendee '  used  in  the  statute  [so,  as  we 
have  pointed  out  above,  the  words  "  pur- 
chaser "  and  articles  so  "purchased  "  are 
used  in  the  section]  imply  a  sale  for 
money.  It  is  true  that  '  price '  gener- 
ally means  the  sum  of  money  which  an 
article  is  sold  for  ;  but  this  is  simply  be- 
cause property  is  generally  sold  for  money; 
not  because  the  word  has  necessarily  such 
a  restricted  meaning.  Among  writers  on 
political  economy  who  use  terms  with 
philosophical  accuracy,  the  word '  price '  is 
not  always  or  even  generally  used  as  de- 
noting the  moneyed  equivalent  of  property 
sold.  They  generally  treat  and  regard 
price  as  the  equivalent  or  compensation,  in 
whatever  farm  received,  for  property  sold. 
The  Latin  word  from  which  price  is  de- 
rived sometimes  means  'reward,'  'value,' 
'estimation,'    'equivalent,'   and  Webster 


shows  that  it  is  sometimes  used  in  the 
same  sense  ;  and  I  cannot  doubt  that  it 
was  used  in  this  statute  in  the  sense  of 
'  value,'  or  '  compensation.'  There  is  justas 
much  reason  for  applying  the  rule  of  the 
statute  to  this  case  as  to  one  where  the 
sale  was  for  a  moneyed  price  ;  and  it  is 
right  to  assume  that  Congress  meant  to 
apply  the  rule  to  eveiy  case  wholly  within 
the  reason  of  the  rule,  unless  the  language 
used  clearly  forbids  it.  .  .  .  It  is  also 
claimed  that  the  word  '  vendee, '  used  in 
the  statute,  [and  see  the  words  "pur- 
chaser," "  articles  purchased,"  as  well] 
shows  that  a  sale  and  not  an  exchange 
of  commodities  was  contemplated.  Sup- 
pose one  sells  a  farm  for  3,000  bushels 
of  wheat,  may  not  one  be  called,  without 
an  abuse  of  terms,  the  vendor,  and  the 
other,  the  vendee,  and  the  wheat  the  price 
of  the  farm?  In  this  very  contract  be- 
tween these  parties,  the  defendant  agrees  to 
sell  the  iron  ore,  and  the  plaintiffs  to  pay 
therefor  in  pig-iron.  And  so  the  plaintiffs 
may  be  said  to  have  agreed  to  sell  pig- 
iron  and  take  their  pay  in  iron  ore.  In 
3  Salk,  167,  it  is  said  '  that  in  exchang- 
ing property  both  parties  are  buyers  and 
sellers.'  "  And  yet,  as  we  have  pointed 
out,  the  case  in  Salkeld  is  that  which  is 
usually  incorrectly  cited  for  the  position 
that  a  sale  essentially  differs  from  a  barter 
or  exchange,  and  only  exists  where  the 
consideration  is  actually  money. 

In  the  Madison  Avenue  Baptist  Church 
V.  The  Oliver  Street  Baptist  Church, 
46  N.  Y.  131,  the  question  turned 
upon  the  fact  whether,  on  a  union  of  the 
members  of  the  two  churches,  an  order 
of  the  Supreme  Court  of  New  York  for 
the  conveyance  of  the  property  of  the 
one  corporation  to  the  other,  was  a  sale ; 
the  Supreme  Court  having  power  only  to 
make  such  an  order  in  case  the  transaction 
was  a  sale  ;  the  language  of  the  statute 
being  that  it  should  be  lawful  for  the  court, 
if  it  should  deem  proper,  on  the  applica- 
tion of  any  religious  corporation,  "  to 
make  an  order /or  thu  sale  of  any  real  es- 
tate belonging  to  such  corporation."  The 
New  York  Court  of  Appeals,  reversing  the 
decision  of  the  Superior  Court,  held  that 
there  was  no  sale.  The  Court  of  Appeals 
adopted  the  definitions  of  Blackstone  (2 
Com.  446)  and  Kent  (2  Com.  468)  ;  the 
former,  that  a  sale  is  a  transmutation  of 
property  from  one  man  to  another  in  con- 
sideration of  some  price  or  recompense  in 
value ;  and  the  latter,  that  a  sale  is  a  con- 
tract for  the  transfer  of  property  from_  one 
person  to  another  for  a  valuable  consider- 
ation ;  among  the  requisites  to  its  validity 
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commodity.    There  is  then  the  double  sale,  the  buying  and  selling 
of  the  goods  on  the  one  hand,  and  of  the  bill  of  exchange  on  the 


being  a  price  (used  here  in  the  sense  of  a 
quid  pro  quo,  as  in  the  definition  in  Noy's 
Maxims)  paid  or  to  be  paid.  The  court 
said  :  "  The  term  as  used  in  the  statute 
should  be  construed  as  defined  by  Black- 
stone  and  Kent.  This  would  embrace 
every  transfer  for  a  valuable  consideration, 
whether  paid  in  cash  or  other  property. 
In  case  payable  in  the  latter,  the  property 
to  be  received  should  be  specified  in  the 
petition  [to  the  court],  so  as  to  enable  the 
court  to  determine  whether  the  proposed 
contract  is  judicious  on  the  part  of  the 
corporation.  Tested  by  this  construction, 
the  arrangement  set  out  in  the  petition 
was  in  no  sense  a  sale  of  the  property  by 
the  plaintiff  to  the  defendant.  There  was 
no  price  whatever  to  be  paid  therefor. 
The  plaintiff  as  a  corporation  was  to  de- 
rive no  possible  benefit  as  a  consideration 
for  the  conveyance.  True,  the  members 
of  the  plaintiffs  church  were  to  be  re- 
ceived into  and  become  members  of  the 
defendant's  church,  and  the  plaintiff's  cor- 
porators were  to  become  corporators  of  the 
defendant.  This  may  be  regarded  as  a 
benefit  conferred  upon  these  classes  as  in- 
dividuals, but  can  in  no  sense  be  so  to  the 
plaintiff,  regarded  as  a  corporation.  In- 
deed, the  arrangement  could  only  be  made 
effectual  by  the  dissolution  of  the  plain- 
tiff, and  this  result  it  was  the  manifest 
purpose  of  the  arrangement  to  effect." 
And  see  Wheaton  v.  Gates,  18  N.  Y.  395  ; 
Robertson  v.  Bullions,  1  Kern.  243  ;  Wy- 
att  V.  Benson,  23  Barb.  327  ;  Stow  v. 
Wise,  7  Conn.  19  ;  Wiggin  v.  Free  Will 
Baptist  Society,  8  Met.  iOl. 

In  the  New  Hampshire  case  of  Mitchell 
V.  Gill,  12  N.  H.  390,  395  [supra),  where 
it  was  held  that  indebitatus  assumpsit 
would  not  lie  as  for  goods  sold  and  deliv- 
ered, where  wood  had  been  delivered  by 
the  plaintiff  to  the  defendant,  for  which 
an  equal  quantity  of  wood  of  the  same 
quality  was  to  be  subsequently  delivered 
by  the  defendant,  but  that  the  action 
must  be  on  the  special  contract,  the  court 
said  :  "In  general,  where  goods  are  sold 
to  be  paid  for  wholly  or  in  part  by  other 
goods,  or  by  the  defendant's  labor,  or 
otherwise  than  in  money,  the  action  must 
be  on  the  agreement,  and  for  a  breach  of 
it,  and  not  for  goods  sold  and  delivered. 
...  If  where  goods  are  sold  to  be  paid  for 
otherwise  than  in  money,  and  the  vendee 
neglects  to  perform,  an  action  must  be 
brought  on  the  special  agreement,  there  is 
a  still  stronger  reason  for  adopting  the 
same  form  of  the  remedy  where  the  goods 
are  not  sold  but  exchanged.  In  the  former 
case,  the  goods  are  at  least  sold  ;  and  so 


far  the  evidence  supports  the  declaration. 
But  the  latter  case  has  no  feature  in  com- 
mon with  a  contract  necessary  to  support 
a  count  for  goods  sold  and  delivered."  We 
very  much  doubt  the  soundness  of  this 
fine  distinction.  Goods  being  "sold  to 
be  paid  otherwise  than  in  money,"  comes 
within  what  is  technically  called  an  ex- 
change or  barter.  The  distinction  which 
seems  to  be  implied  here  is  that  a  mon- 
ey price  for  the  goods  " sold "  "to  be  paid 
otherwise  than  in  money,"  is  necessary  to 
constitute  the  transaction  a  sale,  and  with- 
out it  the  transaction  is  an  exchange.  But 
if  indebitatus  assumpsit  on  the  common 
count  for  goods  sold  and  delivered  would  lie 
in  the  foi'mer  case,  on  analogy,  in  the  latter 
case,  a  quantum  valebat  count  in  indebitatus 
assumpsit  would  seem  as  well  to  lie.  See 
infra,  p.  30,  and  Ibid.,  n.  4  ;  and  supra, 
n.  2  to  p.  10,  at  p.  14. 

A  somewhat  similar  distinction  was 
taken  by  the  Supreme  Court  of  the  United 
States  in  the  Five  Per  Cent  Cases,  110 
U.  S.  471 ;  where,  under  acts  of  Con- 
gress, the  question  arose,  where  it  was  pro- 
vided that  different  States  should  receive 
five  per  cent  of  the  net  proceeds  of  the 
lands  within  such  State,  which  should  be 
sold  by  Congress,  whether,  where  the 
lands  were  not  sold  by  the  Ifnited  States 
for  cash,  but  were  "  disposed  of  by  the 
United  States  in  satisfaction  of  military 
land  warrants,"  the  particular  State  was 
entitled  to  the  percentage  on  the  lands  so 
disposed  of.  The  court  held  that  the  acts 
themselves  made  a  distinction  between  the 
two  cases  ;  excluding  the  percentage  from 
the  lands  given  in  satisfaction  of  the  war- 
rants. While  the  decision  on  this  ground 
seems  correct,  the  distinction  taken  by 
the  court  (at  p.  478)  we  think  is  open  to 
question.  Gray,  J.,  in  delivering  the 
judgment  of  the  court,  says  :  "A  sale  in 
the  ordinary  sense  of  the  word  is  a  trans- 
fer of  property  for  a  fixed  price  in  money 
or  its  equivalent.  When  property  or 
money  is  transferred  or  paid  as  a  compen- 
sation for  service,  the  property  or  money 
may  be  said  to  be  the  price  of  the  service  ; 
but  it  can  hardly  be  said  that  the  service 
is  the  price  of  the  property  or  money,  or 
that  the  property  or  money  is  sold  to  the 
person  performing  the  service."  We  think 
this  is  scarcely  a  fair  way  of  stating  the 
case.  If  "  money  "  is  paid  for  services, 
there  is  no  question  of  "  sale  "  in  the  trans- 
action. It  is  simply  money  paid  for  work 
and  labor.  But  if  property  is  sold  and  is 
to  be  paid  for  by  goods  to  be  delivered  or 
by  labor  to  be  done,  if  "  the  property  may 
be  said  to  be  the  price  "  of  the  goods  to  be 
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other.     So,  too,  it  is  common  that  laborers  buy  goods  from  their 
employers,  and  pay  for  them  by  their  past  or  subsequent  labor. 


delivered  or  the  labor  to  be  done  ;  equally 
so  may  the  goods  to  be  delivered  be  said  to 
be  the  price  or  consideration  for  the  sale  of 
"the  property  ;  "  and  there  would  then  be 
the  sale  of  the  property,  as  the  price  or  con- 
sideration for  the  goods  ;  and  in  that  case, 
equally  so  (as  in  Anon.,  3  Salk.  157,  and 
in  the  Hudson  Iron  Co.  v.  Alger,  54  N.  Y. 
173)  the  sale  of  the  goods  as  the  price  or 
consideration  for  "  the  property."  So,  too, 
if  "  the  property  "  is  the  price  or  consider- 
ation for  the  goods,  and  may  be  said  "  to  be 
sold  to  the  person  "  supplying  the  goods  ; 
with  equal  correctness  it  may  be  said  "  that 
the  property  ...  is  sold  to  the  person 
performing  the  service."  If,  therefore,  the 
case  rested  on  the  position,  as  they  have 
.put  it,  that,  while  property  may  be  "  a 
price  "  for  labor,  thus  treating  a  transfer 
of  goods  or  "  property  "  for  goods  or  prop- 
erty as  a  sale,  that ,  it  was  any  the  less  a 
sale  ;  because  the  property  or  goods  were  to 
be  paid  for  by  labor,  we  should  very  much 
question  the  soundness  of  the  case.  The 
case  assumes  that  property  may  be  the 
price  of  labor ;  equally  so,  then,  may  it 
be  the  price  of  other  property  ;  and  if  on 
the  sale  and  purchase  of  property,  it  may 
be  paid  for  by  other  property,  and  be  a 
sale  ;  equally  so,  without  any  question, 
and  without  contravening  any  rule  of  law, 
may  it  be  paid  for  by  labor,  or  by  any 
oth.ec  quid  pro  quo ,  (Noy's  Maxim^,  c.  42  ; 
2  Blk.  Com.,  446  ;  2  Kent's  Com.  468), 
and  be  a  sale.  If,  therefore,  the  case  sim- 
ply rested  on  the  question  of  the  definition 
of  a  sale  at  common  law,  as  to  whether  a 
sale  of  lands  for  cash  and  a  "  disposition 
of  lands  in  satisfaction  of  military  laud 
warrants,"  were  not  equally  included  in  a 
sale,  where  "  property  "  is  conceded  to  be 
"  the  price  "  of  other  property,  we  should 
think  the  case  was  wrongly  decided. 

Under  a  New  Brunswick  statute  (4  Tic. 
c.  4.),  which  provided  that  promissory 
notes,  payable  otherwise  than  in  money, 
should  be  deemed  to  import  that  they 
were  given  for  a  yaluable  consideration, 
the  same  as  promissory  notes  for  the  pay- 
ment of  money  ;  it  was  held,  irrespective 
of  the  question  whether  special  damages 
might  not  have  been  recovered  in  an  ac- 
tion for  the  non-delivery  of  the  specific 
goods,  that  after  the  time  for  the  delivery 
of  the  articles  had  elapsed,  the  contract 
was  turned  into  a  money  debt.  Steeves  v. 
Hopper,  1  Allen  (N.B.  Rep.),  394.  The 
note  in  this  case  was  in  the  following  form : 
"  In  the  month  of  May,  next,  I  promise 
to  pay  L.  S.,  or  bearer,  £38  15s.  %d., 
with  interest,  for  value  received,  payable 
in  logs  delivered  at  his  mill,  —  scantling 


logs  at  £3  per  hundred,  and  deal  logs  at 
£i  per  hundred.  The  logs  to  be  straight, 
round,  and  sound,  and  none  of  them  smaller 
than  eleven  inches  at  the  small  end."  The 
declaration  was  framed  under  the  statute, 
without  alleging  special  damage  ;  and,  un- 
der the  holding  of  the  court,  the  defen- 
dant's plea  of  set-oif  was  sustained.  We 
think,  in  this  case,  had  the  declaration 
been  on  the  contract,  alleging  and  proving 
special  damage,  as  well  as  the  consideration 
for  the  defendant's  promise,  that  such  ac- 
tion would  have  been  sustained.  While  it 
was  not  found  necessary  to  decide  this  ques- 
tion, the  court  went  as  far  as  to  express 
the  opinion,  in  effect,  that  such  action 
would  not  lie  under  the  statute,  but  that 
the  declaration  would  have  had  to  have 
been  as  at  common  law  ;  the  consideration 
and  special  damages  being  alleged  and 
proved.  In  Church  v.  Feterow,  2  Pa.  301, 
it  was  held,  in  effect,  that  where  a  note  is 
given  for  the  payment  of  a  certain  sum  of 
money,  within  a  certain  time,  to  be  paid  in 
specific  articles;  if  the  specific  articles  are 
not  delivered,  or  offered  to  be  delivered, 
within  the  agreed  time,  the  agi-eement  then 
becomes  an  absolute  one  for  the  payment 
in  money  of  the  sum  stipulated  by  the  con- 
tract, and  the  maker  of  the  note  no  longer 
has  the  right  to  pay  the  amount  in  the  spe- 
cific articles  ;  the  claim  of  the  payee  hav- 
ing then  become  one  for  a  liquidated  and 
ascertained  sum.  This,  we  think,  is  really 
the  meaning  of  the  court,  and  the  actual 
ratio  decidendi  of  the  case  ;  although  the 
express  language  of  the  court  goes  a  little 
farther  than  this.  See  Barbe  v.  Parker, 
1  H.  Bl.  283  ;  Harris  v.  Fowle,  cited  lb., 
287  ;  Campbell  v.  Sewell,  1  Chitty,  609  ; 
Mussen  v.  Price,  4  East,  147  ;  Hoskins  v. 
Duperoy,  9  East,  498,  501  ;  Nickson  v. 
Jessom,  2  Stark.  227  ;  Hichling  v.  Hardey, 
7  Taunt.  312  ;  Lee  v.  Risdon,  7  Taunt. 
188  ;  Hutchinson-'W.  Eeid,  3  Campb.  329  ; 
Keys  V.  Harwood,  2  C.  B.  905  ;  Groom  v. 
West,  8  A.  &  E.  758  ;  Gibson  v.  Bell,  1 
Bing.  N".  C.  743  ;  Button  v.  Solomonson, 
3  B.  &  P.  582  ;  Brook  v.  White,  1  B.  & 
P.  N.  K.  330  ;  Eaymond  v.  Bearnard,  12 
Johns.  274  ;  Jennings  v.  Camp,  13  Johns. 
94  ;  Clark  v.  Smith,  14  Johns.  326  ;  Rob- 
ertson v.  Lynch,  18  Johns.  451  ;  Dubois 
V.  Delaware  &  Hudson  Canal  Co.,  4  Wend. 
289  ;  Talver  v.  West,  Holt,  178  ;  Weston 
V.  Downes,  Doug.  23  ;  Towers  v.  Barrett, 
1  T.  R.  133  ;  Davis  v.  Street,  1  C.  &  P. 
18 ;  Clark  v.  Fairfield,  22  Wend.  576  ; 
Way  V.  Wakefield,  7  Vt.  223,  228  ;  For- 
syth V.  Jarvis,  1  Stark.  437  ;  Harrison  v. 
Luke,  14  M.  &  W.  139. 
Herrick  v.  Carter,  56  Barb.  41,  although 
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The  transaction  here  is  no  less  a  sale  and  purchase  of  the  goods 
than  if  the  payment  were  in  money. 

for  the  purpose  of  trade,  and  by  the  terms 
of  the  contract  no  money  was  to  be  paid  by 
either  party  ;  the  intention  of  the  plaintifis 
being  the  purchase  of  nails  ;  of  the  defen- 
dant, the  purchase  of  dry  goods.  The  evi- 
dence fully  sustained  this  finding.  The 
following  is  the  effect  of  the  evidence  :  The 
goods  sold  were  to  be  paid  for  in  nails  at 
$5.37^  per  100  lbs.  The  nails  in  question 
were  purchased  by  the  plaintiffs  from  the 
defendant  and  paid  for  by  sale  of  dry  goods. 
The  nails  were  bought  for  the  purpose  of 
selling  at  a  profit.  There  was  no  agree- 
ment or  understanding  between  the  plain- 
tiffs and  defendant  that  the  goods  were  to 
be  paid  for  in  money,  or  in  any  other  way 
except  in  nails.  No  other  kind  of  pay- 
ment was  intended.  The  nails  were  pur- 
chased or  contracted  for  by  the  plaintiffs 
for  the  purpose  of  selling  them  at  a.  profit 
to  their  customers.  Here  clearly  was  a 
barter  or  exchange  of  dry  goods  at  an 
agreed  price,  payable  in  nails  at  an  agreed 
price  ;  or  a  sale  of  the  dry  goods  on  the 
one  hand,  payable  in  nails  at  a  specified 
price,  which,  therefore,  specifically  fixed 
the  quantity  ;  and  on  the  other  hand,  a 
sale  of  the  specifically  fixed  quantity  of 
nails,  by  the  defendant  to  the  plaintiff, 
paid  for  in  dry  goods  at  an  agreed  price. 
The  Supreme  Court  of  New  York  on  the 
contrary,  reversing  the  judgment  on  the 
clearly  correct  finding  of  the  referee,  ex- 
pressly held  that  it  was  a  sale  of  the  dry 
goods  payable  in  nails  ;  but  that  it  was 
710*  a  sale  of  the  nails  payable  in  dry  goods, 
nor  was  it  even  an  exchange  of  the  dry 
goods  for  the  nails.  Yet  how,  when  the 
dry  goods  were  given  for  the  nails,  and  the 
nails  were  to  be  given  for  the  di-y  goods,  it 
was  not  an  agreement  for  an  exchange  of 
the  dry  goods  for  the  nails,  is  inexplica- 
ble ;  and  against  those  writers  who  claim 
that  a  barter  or  exchange  is  substantially 
not  a  sale;  the  case  really  holds  that 
a  barter  or  exchange  is  a  sale,  and  is 
not  a  barter  or  exchange  at  all  !  And 
again,  when  the  dry  goods  were  given 
for  the  nails,  and  the  nails  were  to  be 
given  for  the  dry  goods,  why  this  was 
not  as  much  an  agreement  for  the  sale 
of  the  nails,  payable  in  the  dry  goods,  as 
it  was  for  the  sale  of  the  dry  goods,  pay- 
able in  nails,  is  certainly  rather  puzzling. 
The  judgment,  which  is  the  unanimous 
judgment  of  the  court,  delivered  by  Fos- 
ter, J.,  is,  we  think,  transparently  unsound. 
The  following  extract  from  it  fairly  sum- 
marizes the  judgment  :  "  I  think  it  would 
be  a  manifest  perversion  of  the  testimony 
to  call  it  a  purchase  of  nails,  to  be  paid  for 
in  dry  goods,  or  even  an  exchange  of  nails 


we  think  it  is,  unquestionably,  wrongly 
decided,  is  an  important  one  on  the  sub- 
ject of  barter  or  exchanges  of  goods,  or  the 
equivalent  thereof,  sales  of  goods  payable 
in  goods.  In  the  New  Brunswick  case 
stated  above,  Steeves  v.  Hopper,  1  Allen 
(N.  B.  Rep.),  394,  the  inclination  of  the 
court  evidently  was  (Chipman,  0.  J.,  a 
very  able  lawyer,  delivering  the  judgment), 
had  it  been  necessary  to  have  decided  the 
question,  to  have  held,  and  we  think  cor- 
rectly so,  that  a  sale  of  goods  payable  in 
goods  is,  while  technically  an  agreement 
for  the  barter  or  exchange  of  goods,  also  a 
double  sale  of  the  goods  ;  each  of  the  par- 
ties being  a  seller  and  each  a  buyer,  and 
all  of  the  warranties  usually,  as  of  right 
and  power  to  sell  (Anon.,  3Salk.  157)  ;  the 
statute  of  frauds,  etc.  (see  infia,  our  Book 
on  Statute  of  Frauds),  attaching  to  each 
of  the  sales  as  in  an  ordinary  case  of  the  sale 
of  goods  for  money,  or  on  credit,  or  for  any 
of  the  representatives  of  money,  checks, 
bills  of  exchange,  promissory  notes,  etc. 
And  therefore,  on  the  same  principle,  for 
the  non-delivery  of  the  goods  by  either 
of  the  parties,  an  action  for  special  dam- 
ages for  such  non-delivery  would  lie  at  the 
suit  of  the  other  party. 

Herrick  v.  Carter,  56  Barb.  41,  decides 
the  very  opposite  of  this,  we  think,  un- 
doubtedly correct  principle.  As  the  ques- 
tion in  this  country,  where  such  transac- 
tions are  so  very  common,  is  one  of  very 
great  importance,  we  state  the  case  quite 
fully.  The  action  was  brought  to  recover 
the  value  of  nails,  which  the  plaintiffs  were 
to  receive  from  the  defendant,  at  the  price 
of  $3.37J  per  100  lbs.,  for  certain  dry 
goods  which  the  defendant  had  purchased 
and  received  from  the  plaintiffs.  On  the 
trial  the  nails  were  found  to  be  of  the 
value  of  |8  per  100  lbs.  Part  of  the  nails 
were  delivered,  leavingabalanceof  .$191.92 
payable  in  nails  at  the  rate  of  $5.37J  per 
100  pounds  ;  or  (including  interest)  at  the 
proved  value  of  the  quantity  of  nails  re- 
quired to  be  delivered  to  meet  the  balance 
due,  $8  per  100  lbs.  ;  $288.  Judgment  for 
this  amount,  on  the  finding  of  the  referee, 
was  entered  for  the  plaintiffs. '  The  referee 
further  found  that  the  agreement  and 
transaction  between  the  parties  was  a  pur- 
chase by  the  plaintitfs  and  a  sale  by  the 
defendant  of  a  quantity  of  nails  at  an 
agreed  price,  to  be,  and  was  then,  paid  for 
by  the  plaintiffs  in  dry  goods  ;  and  on  the 
part  of  the  defendant,  a  purchase  of  the 
plaintiffs  of  dry  goods  at  an  agreed  price, 
to  be  paid  for  in  nails  at  an  agreed  price  ; 
that  the  nails  were  purchased  by  the  plain- 
tiffs and  the  goods  by  the  defendant,  each 
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The  following  cases  in  this  connection  will  be  found  of  interest 
and  importance :  — 


for  dry  goods.  No  quantity  of  nails  was 
bargained  for.  No  amount  in  valite  of 
nails  was  specified.  [The  quantity  and 
price  of  the  dry  goods,  and  the  agreed 
price  of  the  nails  fixed  this.]  But  the 
defendant  from  time  to  time  bought  dry 
goods  of  the  plaintiffs  in  such  quantities 
as  he  desired,  and  those  amounts  were  to 
be  paid  for  m  Tiails,  and  it  seems  as  though 
the  only  apology  for  the  conclusions  of  the 
referee  is  that  the  plaintiffs  swear  they 
wanted  the  nails  to  sell  to  their  customers 
and  at  a  profit,  and  yet  they  kept  only  a 
dry  goods  and  boot  and  shoe  store."  As  a 
matter  of  fact,  the  keeping  of  a  general 
store  for  selling  dry  goods  and  boots  and 
shoes,  would  not  affect  their  power  to  sell 
nails  as  well  to  their  customers  ;  and  even 
if  such  a  thing  as  that  would  affect  the 
construction  of  the  contract,  the  evidence 
shows  on  that  point  nothing  else  than 
that  the  plaintiffs  bought  the  nails  (payable 
in  goods)  to  sell  them  again.  The  court 
felt  themselves  bound  to  assume,  and  alike 
from  the  evidence  and  the  unquestionably 
correct  finding  of  the  referee,  they  had  no 
escape  therefrom,  that  the  transaction  was 
a  purchase  by  the  defendant  of  the  dry 
goods  in  question  at  >■  price  agreed  upon, 
on  credit,  and  to  be  paid  for  thereafter  in 
nails  at  a  fixed  price.  Then  what  was  the 
contract  ?  To  furnish  a  sufficient  quantity 
of  nails  to  pay  at  a  specified  valuation 
\%5.Zl\per  100  lbs.)  for  dry  goods  bought 
for  a  specific  sum.  Then  if  the  defendant 
failed  to  perform  his  agreement,  and  did 
not  deliver  such  fixed,  ascertained  quantity 
of  nails,  was  he  not  liable  for  the  direct 
damages  resulting  from  his  breach  of  con- 
tract ?  And  would  not  these  damages  be 
such  as  would  directly  result  to  the  plain- 
tiffs from  the  defendant's  failure  to  deliver 
the  quantity  of  nails  which  for  a  valuable 
consideration  he  had  agreed  to  deliver  ; 
as  such  damages  were  correctly  estimated 
by  the  referee  in  the  case  ?  Clearly  so. 
But  this  question  of  damages  is  the  sub- 
ject of  investigation  in  a  later  portion  of 
this  work.  On  the  main  question  in  Her- 
rick  V.  Carter,  56  Barb.  41,  the  misstated 
decision  of  Anonymous,  3  Salk.  157  (see 
1  Pars,  on  Con.  521  and  n.  g.),  is  much 
sounder  law.  "In  exchanging,  bothparties 
are  buyers  and  sellers,  and  both  equally 
warrant."     See  supra,  p.  4. 

So,  also,  in  the  later  New  York  case  of 
Hudson  Iron  Co.  v.  Alger,  54  N.  Y.  173, 
177,  which  we  have  above  examined 
(see  ante,  p.  19,  n.),  where  an  agreement 
for  an  eoschange  of  a  specific  quantity 
of  iron  ore  for  a  specific  quantity  of  pig- 
iron  was   held  in  effect  to  be,  not  only 


an  exchange  of  the  iron  ore  for  the  pig- 
iron,  but  a  sale  of  the  iron  ore  for  the 
pig-iron,  and  a  sale  of  the  pig-iron  for 
the  iron  ore.  This  decision  of  the  Com- 
mission of  Appeals  is  an  emphatic  revers- 
al of  the  badly  decided  case  of  Herrick 
V.  Carter,  56  Barb.  41.  This  latter  case 
is  in  principle  opposed  by  the  case  of 
Hardcastle  v.  Netherwood,  5  B.  &  Aid. 
93,  which  was  a  case  of  special  assumpsit. 
Consideration,  —  that  the  plaintiff,  for  the 
accommodation  and  at  the  request  of  the 
defendant,  would  accept  certain  bills  of 
exchange,  and  would  deliver  them,  so 
accepted,  to  the  defendant,  in  order  that 
he  might  negotiate  them  for  his  ovm  bene- 
fit, the  defendant  undertook  to  provide 
money  for  the  payment  of  the  bills  as 
they  became  due,  and  to  indemnify  the 
plaintiff  from  any  loss  or  damage  by  rea- 
son of  the  acceptance  thereof.  Breach,  — 
that  defendant  did  not  provide  money  for 
the  bills,  nor  indemnify  the  plaintiff  from 
damage  ;  by  reason  whereof  the  plaintiff, 
as  acceptor,  was  forced  and  obliged  to  pay 
to  the  holders  of  the  bills  certain  sums  of 
money,  with  interest,  charges,  and  ex- 
penses. Held,  upon  demurrer,  that,  as 
plaintiff  might  be  entitled  to  recover  spe- 
cial damages,  a  set-off  was  not  a  good  plea. 
See  further,  Mitchell  v.  Gill,  12  N.  H.  at 
p.  395;  Shaw  v.  Nudd,  8  Pick.  9  ;  Gains- 
ford  V.  Carroll,  2  B.  &  C.  624;  Leigh  v. 
Patterson,  2  Moore,  588;  Peterson  u.  Ayre, 
13  C.  B.  353. 

In  the  First  National  Bank  v.  Reno,  73 
Iowa,  145,  where  there  was  a  sale  of  land 
to  be  paid  for  in  part  in  hogs  and  grain,  it 
was  held  that  there  was  a  sale  of  the  latter, 
and  that,  under  the  contract,  the  prop- 
erty in  them  passed  to  the  vendor  of  the 
land,  —  the  vendee  of  the  hogs  and  grain. 
And  in  Galivay  v.  Shields,  66  Mo.  313, 
where  there  was  an  action  for  goods  sold 
and  delivered,  the  goods  having  been  sold 
by  the  plaintiff  to  the  defendant  as  the 
consideration  for  the  purchase  of  lands  by 
parol,  which  the  defendant  was  willing  to 
convey,  the  Supreme  Court  of  Missouri, 
reversing  the  judgment  of  the  St.  Louis 
Court  of  Appeals,  held,  that  the  plaintiff 
was  only  entitled  to  be  paid  for  the  goods 
in  the  lands,  notwithstanding  the  statute 
of  frauds,  so  long  as  the  vendor  of  the 
lands  was  willing  to  convey  them.  And 
in  Lane  v.  Shackford,  5  N.  H.  130,  the 
court  held  the  same  doctrine,  thus:  "If 
one  man  contracts  with  another  to  perform 
labor,  and  receive  as  a  compensation  the 
conveyance  of  a  particular  tract  of  land, 
although  the  contract  to  convey  the  land 
is  not  a  proper  foundation  for  an  action, 
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The   South  Australian  Insurance  Co.  v.  RandelP  is  a  case, 
where,  making  no  distinction  between   a   sale  and  a  barter,  a 


yet  still  common  honesty  and  fair  dealing 
require  that  he  shall  not  be  at  liberty  to 
refuse  the  land  and  demand  money,  until 
the  other  party  has  refused  to  execute  the 
contract."  Richards  v.  Allen,  17  Me.  296; 
Bedinger  v.  Whittemore,  2  J.  J.  Marsh. 
563;  Collier  v.  Coales,  17  Barb.  473; 
Coughlin  V.  Knovvles,  7  Met.  57;  Weth- 
erbee  v.  Potter,  99  Mass.  361;  Sims  u. 
Hutchins,  8  Sm.  &  Mar.  331;  Shaw  o. 
Shaw,  6  Vt.  69;  Philbrook  v.  Belknap,  6 
Vt.  383;  Hawley  v.  Moody,  24  Vt.  605, 
are  to  the  same  effect.  See  also  Lane  v, 
Shackford,  5  K".  H.  130;  Dowdle  v.  Camp, 
12  Johns.  451;  Crane  v.  Gough,  4  Md. 
333;  Kratz  II.  Stocke,  42  Mo.  354;  Selfy. 
Cordell,  45  Mo.  345;  McDonald  v.  Lynch, 
59  Mo.  350. 

In  Dow  V.  Worthen,  37  Vt.  108,  which 
was  an  action  in  assumpsit  for  not  receiv- 
ing a  lot  of  poultry,  the  plaintiff  pur- 
chased the  poultry  in  question  from  one 
H.,  under  the  authority  of  and  as  agent 
for  the  defendant,  the  statute  of  frauds 
being  relied  on  as  a  defence.  The  plaintiif 
previously,  under  an  order  for  ten  or  twelve 
barrels  of  apples,  sent  H.  twenty  barrels, 
with  word  that  he  would  take  back  what 
H.  could  not  sell.  H.,  on  subsequently 
meeting  the  plaintiff,  told  him  that  he 
would  take  the  whole  of  the  apples,  and 
pay  him  both  for  what  he  had  sold  and 
what  he  had  on  hand  unsold.  Plaintiif, 
however,  told  him  he  need  not  do  so ; 
and  on  buying  the  poultry,  for  the  non- 
receiving  of  which  the  action  was  brought, 
the  price  of  the  apples  was  agreed  on  at 
175,  and  this  was  agreed  on  between  the 
plaintiff  and  H.  as  a  part  payment  for  the 
poultry.  No  part  of  the  poultry  was  de- 
livered, and  there  was  no  written  evidence 
of  the  agreement.  The  court  held,  that 
as  between  the  plaintiff  and  his  principal, 
the  defendant,  the  sale  of  the  poultry  was 
taken  out  of  the  statute.  See  infra.  Stat- 
ute of  Frauds,  where  the  whole  subject  is 
fully  considered.  See  Houghton  v.  Ross, 
54  Mich.  335,  where,  the  facts  not  showing 
that  the  property  in  horses  had  vested  in 
plaintiff  by  an  alleged  parol  exchange,  the 
court  held  that,  this  being  so,  there  could 
have  been  no  transfer  of  title  without  some 
agreement  of  sale  carried  out  by  payment 
of  earnest  or  price,  or  by  delivery. 

In  Huthmacher  v.  Harris's  Admrs., 
38  Pa.  St.  491,  it  was  held  that  the  pur- 
chaser of  a  "drill  machine,"  in  which  the 
vendor's  intestate  had  concealed  money 
and  valuable  securities,  acquired  no  title 
to  the  money  and  securities,  by  the  pur- 


chase of  the  machine, — the  contract  of  sale, 
like  all  other  contracts,  being  controlled 
by  the  clearly  ascertained  intention  of  the 
p.arties ;  and  it  not  having  been  within  the 
contemplation  or  intention  of  the  con- 
tractijig  parties  to  the  sale  of  the  drill 
machine  that  the  money  and  securities 
should  pass  by  such  sale,  they  did  not 
do  so. 

In  Fuller  a.  Duren,  36  Ala.  73,  it  was 
held,  that  an  action  for  money  had  and 
received  would  not  lie  where  there  had 
been  a  barter  or  exchange  of  the  plaintiffs 
goods  by  the  defendant,  and  where  the 
goods  received  were  not  taken  at  a  money 
valuation,  and  were  not  subsequently  sold 
by  the  defendant.  The  court  said:  "In- 
asmuch as  assumpsit  lies  only  upon  a 
promise,  express  or  implied,  and  not  to 
recover  damages  for  torts  or  trespasses,  a. 
mere  conversion  of  the  goods  of  the  plain- 
tiff, without  any  sale  of  them,  will  not 
support  the  action.  The  doctrine  of  waiv- 
ing a  tort  and  bringing  assumpsit  is  con- 
fined to  cases  where  the  defendant  has 
disposed  of  the  plaintiff's  property,  and 
received  either  money,  or  some  article  or 
thing  as  money.  Pike  v.  Bright,  29  Ala. 
336  ;  Crow  v.  Boyd,  17  Ala.  51 ;  Strother 
V.  Butler,  17  Ala.  733.  If  the  property 
has  been  sold,  it  makes  no  difference 
whether  the  price  is  received  in  money, 
or  in  a  chattel  at  an  estimated  price,  for 
money.  Ames  v.  Ashley,  4  Pick.  71 ; 
Mason  v.  Waite,  17  Mass.  560;  Stewart  v. 
Cormec,  9  Ala.  813;  Cameron  v.  Clarke, 
11    Ala.   259." 

In  the  case  of  tort  assumed,  trover  or 
replevin  would  lie.  The  owner  of  goods, 
if  a  wrong-doer  by  sale  converts  them 
into  money,  or  into  that  which  is  re- 
ceived as  the  price  and  the  equivalent  of 
money,  may  waive  the  tort,  and  recover 
the  money  or  the  price.  The  recovery 
would  be  limited  to  the  price  received,  or 
agreed  upon,  without  regard  to  the  value 
of  the  goods;  while  if  he  sued  in  trover 
for  the  conversion,  the  value  of  the  goods, 
whatever  may  have  been  the  price  for 
which  they  were  sold,  would  be  the  meas- 
ure of  damages.  Whilden  w.  Merchants', 
etc.  Bank,  64  Ala.  1,  27.  In  Vail  v. 
Strong,  10  Vt.  457,  it  was  held  that  in 
legal  strictness  an  averment  of  a  sale  is 
not  supported  by  the  proof  of  an  exchange, 
particularly  in  a  special  action  on  the  case. 
See  Wright  v.  Geer,  6  Vt.  151.  But  see, 
where  the  action  is  in  assumpsit.  Porter  v. 
Talcot,  1  Cow.  359;  Felton  v.  Dicken- 
son,   10  Mass.   287  ;    Cotterell  v.  Cuff,  4 


1  L.  R.  3  P.  C.  101. 
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transaction  whereby  the  property  in  goods  was  to  pass,  "  the  price 
being  to  b>e  paid  in  kind  or  in  money,"  ^  was  held,  to  be  "  a  sale." 
The  question  arose  under  a  claim  for  loss  under  a  policy  of  fire 
insurance,  where  goods  were  insured ;  the  policy  containing  the 
usual  clause  that  goods  held  on  trust  or  commission  must  be  in- 
sured as  such,  otherwise  the  policy  would  not  extend  to  cover 
them.  The  plaintiffs  were  millers,  carrying  on  business  in  Aus- 
tralia, and  their  mode  of  doing  business  was  to  receive  from 
farmers,  to  whom  their  mode  of  doing  business  was  well  known, 
wheat,  which,  on  receipt,  was  shot  out  of  bags  in  the  presence  of 
the  farmers  who  brought  it,  into  large  coffers,  where  it  became 
mixed  with  other  wheat  similarly  received  by  the  plaintiffs,  on 
part  of  which  advances  had  been  made  to  the  farmers  by  the 
plaintiffs.  The  wheat  thus  mixed  lost  its  identity  and  became 
the  current  stock  of  the  plaintiffs,  which,  according  to  their  course 
of  dealing  known  to  the  farmers,  was  either  sold  as  wheat  by  the 
plaintiffs  or  ground  in  their  mill.  The  plaintiffs  could  do  what 
they  liked  with  it.  If  ground,  the  flour  produced  from  such  stock 
was  sold  and  otlierwise  dealt  with  by  the  plaintiffs  as  they  thought 
fit,  and  as  their  own  property.  It  never  was  intended  by  the  par- 
ties that  the  identical  wheat  delivered  by  the  farmers  should  be 
returned  to  them.  The  farmer  could  at  any  time  demand  an 
equal  quantity  of  wheat  of  like  quality  with  that  delivered  by 
hira  to  the  plaintiffs,  or  the  market  price  of  an  equal  quantity,  fix- 
ing the  price  as  of  the  day  on  which  he  made  his  demand.  The 
plaintiffs  had  the  option  of  delivering  wheat  of  like  quality  or 
paying  such  market  price.  On  the  trial  the  defendant's  counsel 
applied  for  a  non-suit  on  the  ground  that  the  wheat  was  held  in 
trust,  and  was  not  the  property  of  the  plaintiffs.  A  non-suit  was 
refused,  and  the  verdict  was  entered  for  the  plaintiffs.  On  motion 
to  enter  the  verdict  for  the  defendants,  the  court  (the  Supreme 
Court  for  South  Australia)  was  equally  divided  on  the  question 
whether  the  property  in  the  wheat  when  delivered  was  vested  in 
the  plaintiffs  beneficially,  as  their  own  property,  and  was  not  prop- 
erty held  in  trust ;  and  the  verdict  for  the  plaintiffs  being  thereby 
sustained,  the  defendants  appealed  to  the  Privy  Council.  The  judi- 
cial committee,  in  dismissing  the  appeal,  concluded  that  it  was  not 

Taunt.  285,  and  other  cases  cited  in  this  ficer  would  be  compelled  to  take  goods, 

note.  that  the  conviction  of  the  defendant  under 

Under  the  Act  1  &  2  Wm.  4,  c.  37,  s.  3,  the   act  was  proper;  the  place  where  the 

payment  in  certain   trades,   of   wages   in  note  was  given  being  within  the  jurisdic- 

goods,   or  otherwise  than  in  the  current  tion   of  the  convicting  justices,  although 

coin  of  the  realm,  is  prohibited.     It  was  the  "shop  "where  the  goods  were  deliv- 

held,  in  Athersmith  v.  Drury,  5  Jur.  N.  s.  ered  for  the  note,  was  without  their  juris- 

433,  where  the  defendant  gave  the  artificer  diction, 

a  "note  for  the  shop,"  for  which  the  de-  i  Page  106. 
fendant  knew,  and  intended,  that  the  arti- 
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the  case  of  a  possession  given,  subject  to  a  trust,  but  that  it  was 
the  case  of  "a  property  transferred  for  value,"  at  the  time  of  de- 
livery, upon  special  terms  of  settlement;  that  it  comes  to  this, 
that,  "  where  goods  are  delivered  upon  a  contract  for  a  valuable 
consideration,  whether  in  money  or  money's  worth,  then  the  prop- 
erty passes.  It  is  a  sale,  and  not  a  bailment."  Here,  it  is  clear, 
that  a  sale  and  a  barter  are  virtually  treated  as  synonymous 
(whether  payable  "  in  money  or  money's  worth "),  and  where 
goods  are  delivered  upon  a  contract  for  a  "  valuable  considera- 
tion," it  is  here  called  "  a  sale,"  though  the  language  in  its  width 
clearly  includes  that  kind  of  a  sale  which  is  payable  in  "  money's 
worth, "  or  a  barter.^ 


1  The  case  of  Seymour  v.  Brown,  19 
Johns.  440,  holds  contra  to  the  South  Aus- 
tralian Insurance  Co.  v.  Randell,  L.  R. 
3  P  C.  101,  hut  Seymour  v.  Brown  has 
been  often  (juestioned,  and  has  been  more 
more  than  once  overruled.  See  Smith  v. 
Clark,  21  Wend.  83  ;  Butfum  v.  Merry, 
3  Mason,  478  ;  Hurd  v.  West,  7  Cow.  752, 
756 ;  Ewing  v.  French,  1  Blackf.  353, 
355  ;  Newton  v.  Woodruff,  2  Comst.  153  ; 
Chase  v.  Washburne,  1  Ohio,  244. 

Where  there  is  a  mixing  of  goods,  so  that 
the  several  portions  cannot  be  distinguish- 
ed ;  if  the  intermi.xture  be  by  consent,  the 
proprietors  have  an  interest  in  common  in 
proportion  to  their  respective  shares.  But 
if  one  wilfully  intermixes  his  money,  or 
goods,  with  those  of  another,  without  the 
latter's  knowledge  or  consent,  the  civil 
law  gave  the  property  in  the  whole  to  the 
innocent  party,  but  allowed  a  satisfaction 
to  the  other.  But  the  common  law,  to 
guard  against  fraud,  gives  the  entire  prop- 
erty, without  any  account,  to  him  whose 
original  dominion  is  invaded  and  endea- 
vored to  be  rendered  uncertain  without 
his  consent.  2  Bl.  Com.  405  ;  2  Inst.  t. 
1,  pi.  27,  28  ;  Poph.  38  ;  2  Bulstr.  325  ; 
1  Hale  P.  C.  513.  Where  the  mixing 
(eommixtio)  is  not  wrongful,  it  has  no 
effect  upon  the  rights  of  the  respective 
owners,  if  separation  is  practicable  ;  but, 
if  not,  a  joint  ownership  is  created.  2 
Inst.  t.  1,  pi.  28 ;  Mackeldey,  Systema 
Juris Romani  hodie  usitati,  §§  251,  252;  2 
Kent's  Com.  §  589  ;  Jones  v.  Moore,  4 
Y.  &  C.  351-356  ;  Young  v.  Matthews, 
L.  R.  2  C.  P.  127.  See  Pearce  i-. 
Sehunch,  3  Hill,  28  ;  Wadsworth  v.  Al- 
cott,  2  Seld.  64  ;  Schutz  v.  Jordan,  32 
Fed.  Rep.  55  ;  Ryder  v.  Hathaway,  21 
Pick.  298';  Pratt  v.  Bryant,  20  Vt.  333  ; 
Bond  V.  Ward,  7  Mass.  127  :  Sawyer  v. 
Merrill,  6  Pick.  477  ;  Shumway  v.  Rutter, 
8  Pick.  443  ;  The  Idaho,  93  U.  S.  575  ; 
Mayor  of  Carlisle  v.  Wilson,  5  East,  2,  7, 
per  Lord  Ellenborough. 


In  Johnston  v.  Browne,  37  Iowa,  200, 
204,  the  principle  was  recognized,  that 
where  the  various  owners  of  property  of 
the  same  kind,  and  of  equal  value,  consent 
to  a  mixture  of  the  same,  and  the  propor- 
tionate shares  are  known,  the  loss  of  iden- 
tity does  not  prevent  each  owner  from 
claiming  his  proportionate  share.  In 
Young  V.  Miles,  20  Wis.  615,  the  plaintiff 
was  the  owner  of  a  quantity  of  wheat, 
which,  with  his  consent,  was  stowed  in 
mass  with  that  of  others  in  a  warehouse. 
After  shipments  had  been  made  from  the 
mass  until  a  quantity  not  greater  than 
that  due  him  was  left,  it  was  held,  that 
this  was  his  absolute  property  as  against 
the  warehouseman,  and  that  anj'  invasion 
of  that  quantity  by  the  latter  was  a  wrong- 
ful conversion,  and  that  the  plaintiff  could 
follow  the  wheat  wherever  it  could  be  iden- 
tified. So,  in  Gardner  v.  Dutch,  9  Mass. 
427,  replevin  was  maintained  for  76  bags 
of  coffee,  part  of  396  bags  of  the  same 
kind,  the  residue  of  which  belonged  to 
other  persons,  and  from  which  the  76  bags 
were  not  distinguishable,  and  had  not 
been  separated.  And  in  Stearns  v.  Ray- 
mond, 26  Wis.  74,  it  was  held  that  where 
logs  unlawfully  cut  upon  the  land  of 
another,  were  intentionally  intermixed  by 
the  trespasser  with  logs  of  his  own,  so  that 
the  former  could  not  be  distinguished 
from  the  latter,  the  owner  of  the  former 
might  replevy  the  amount  of  logs  belong- 
ing to  him,  from  the  comn)on  mass.  The 
authorities  on  the  subject  are  in  irreconcil- 
able conflict.  We  do  not  stop  here  to  ex- 
amine them  critically.  See  Dawson  v. 
Osborn,  1  Pick.  476;  Austen  v.  Craven,  4 
Taunt.  644;  White  y.  Wilks,  5  Taunt.  176; 
Busk  V.  Davis,  2  M.  &  S.  397;  5  Taunt. 
622;  Zagury  „.  Furuell,  2  Campb.  240; 
Shepley  v.  Davis,  5  Taunt.  617  ;  Low  v. 
Martin,  18  111.  286  ;  Dillingham  v.  Smith, 
30  Me.  270  ;  Loomis  v.  Green,  7  Greenlf. 
386 ;  Lupton  v.  White,  15  Ves.  432 ; 
Scudder    v.    Worster,     11     Cush.     573; 
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So  Sir  William  Jones,  in  his  treatise  on  Bailments,  is  to  the 
effect  that  wherever  there  is  a  delivery  of  property  on  a  contract 
for  S.n  equivalent  in  money  or  some  other  valuable  commodity,  and 
not  for  the  return  of  the  identical  subject-matter  in  its  original 
or  an  altered  form,  this  is  a  transfer  of  property  for  value.  It  is 
a  sale,  and  not  a  bailment.^  Tims,  that  kind  of  sale  known  as  a 
barter,  which  is  a  delivery  of  property  on  a  contract  for  an  equiv- 
alent in  some  other  valuable  commodity,  and  not  in  money,  is, 
like  such  a  delivery  for  an  equivalent  in  money,  treated  and  de- 
scribed here  as  a  "  sale." 

The  case  of  Very  v.  Watkins,^  is  a  peculiar  one,  arising  out  of  Very 
V.  Levy ,2  in  which  latter  case  an  agreement  to  pay  a  debt  in  specific 


Young  V.  Miles,  20  Wis.  62.3;  23  "Wis. 
643;  Ledyard  v.  Hibbard,  48  Mich.  421  ; 
Hutchinson  v.  Hunter,  7  Barr,  140 ; 
Golder  v.  Ogden,  15  Pa.  St.  528;  Waldo 
V.  Belcher,  11  Ired.  609;  Merrill  v.  Hun- 
newell,  13  Pick.  213  ;  Horr  v.  Barker, 
6  Cal.  489  ;  Kimberley  a.  Patchin,  19 
N.  Y.  330;  Pleasants  v.  Pendleton,  6 
Kand.  475 ;  Woods  v.  McGee,  7  Ohio, 
127  ;  Jackson  v.  Anderson,  4  Taunt.  224; 
Whitehouse  v.  Frost,  12  East,  614;  Cro- 
foot  V.  Bennett,  2  Comst.  258;  Gardner  v. 
Snydam,  3  Seld.  357  ;  Bond  i\  Ward,  7 
Mass.  123;  Hart  u.  Ten  Eyck,  2  Johns. 
Ch.  108;  Panton  v.  Panton,  1  Str.  505  ; 
Lord  Chedworth  v.  Edwards,  8  Ves.  46  ; 
Ex  parte  Townseud,  15  Ves.  470  ;  Sexton 
V.  Graham,  53  Iowa,  189;  Diversey  v. 
Johnson,  93  111.  569.  Mr.  Sumner,  in 
his  note  to  Lupton  v.  White,  15  Ves.  432, 
says :  "  An  agent  is  bound  to  keep  the 
property  of  his  principal  distinct  from  his 
own,  and  if  he  mixes  it  with  his  own,  the 
whole  will  he  taken,  both  at  law  and  in 
equity,  to  he  the  property  of  the  principal, 
until  the  agent  shows  clearly  and  satisfac- 
torily the  part  that  belongs  to  himself  and 
the  part  that  belongs  to  his  principal.  If 
the  goods  can  be  easily  distinguished  and 
separated,  then  no  damage  of  property 
takes  place,  and  each  party  may  lay  claim 
to  his  own.  If  the  goods  are  of  the  same 
nature  and  value,  although  not  capable  of 
an  actual  separation  by  identifying  each 
particular;  yet,  if  a  division  can  be  made 
of  equal  value,  as  in  the  case  of  a  mixture 
of  corn,  or  coffee,  or  tea,  or  wine  of  the 
same  kind  and  quality,  there  each  may 
claim  his  aliquot  part.  But  if  the  mix- 
ture is  nndistinguishable,  and  a  new  ingre- 
dient is  formed,  not  capable  of  just  appre-  • 
elation  and  division,  according  to  the 
original  rights  of  each,  the  party  who 
occasions  the  wrongful  mixture  must 
bear  the  whole  loss."  Blackburn  says  : 
"  Till  the  parties  are  agi-eed  on  the  specific 


individual  goods,  the  contract  can  be  no 
more  than  a  contract  to  supply  goods  an- 
swering a  particular  description,  and  since 
the  vendor  would  fulfil  his  part  of  the  con- 
tract by  furnishing  any  parcel  of  goods 
answering  that  description,  and  the  pur- 
chaser could  not  object  to  them  if  they 
did  answer  the  description,  it  is  clear  there 
can  be  no  intention  to  transfer  the  property 
in  any  particular  lot  of  goods  more  than 
another,  till  it  is  ascertained  which  are 
the  very  goods  sold."  We  doubt  very 
much  tlie  correctness  of  this  conclusion. 
We  examine  the  subject  fully  in  discuss- 
ing the  question  of  the  Passing  of  Prop- 
erty in  Goods,  in  a  later  volume  of  this 
work.  See  Fishback  v.  Van  Dusen,  33 
Minn,  at  p.  122. 

Various  quantities  of  tallow,  the  prop- 
erty of  difi'erent  persons,  were  deposited  in 
warehouses  on  a  bank  of  the  Thames.  A 
fire  took  place,  in  consequence  of  which 
the  tallow  melted  and  flowed  down  into 
the  main  sewers,  and  thence  into  the 
river,  from  which  several  portions  of  it 
were  unwarrantably  taken  by  difl'erent 
persons.  A.,  one  of  these  persons,  sold 
some  of  it  to  B.,  which  was  taken  from 
him  by  the  police,  and  he  was  charged 
before  a  police  magistrate  with  the  posses- 
sion of  tallow  supposed  to  have  been  stolen 
or  unlawfully  obtained.  The  magistrate 
dismissed  the  charge,  but  ordered  the 
tallow  to  be  detained,  under  2  &  3  Vic. 
c.  71,  s.  29,  and  it  was  sold  by  direction 
of  the  commissioner  of  police  before  the 
twelve  months  limited  by  sec.  30  of  that 
act  had  expired.  It  was  held  that  A.  had 
no  property  in  the  tallow  entitling  him  to 
maintain  an  action  against  C.  (the  pur- 
chaser) for  its  conversion.  Buckley  o. 
Gross,  3  B.  &  S.  566. 

1  Pp.  64  and  102,  3rd  ed. 

2  23  How.  469.- 
8  13  How.  345. 
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articles  was  enforced.  In  March,  1841,  Levy  gave  his  obligation 
with  a  mortgage  of  $4000,  with  interest,  due  six  years  after  date, 
to  one  Lindsley,  who  assigned  the  obligation  to  Very.  In  March, 
1843,  Levy  paid  to  Very  $2000,  and  at  the  same  time  executed  a 
promise  in  writing  to  pay  the  residue  of  the  debt  in  jewelry  and 
other  wares,  which  Very  agreed  to  receive  in  payment,  to  be  se- 
lected within  a  year  from  that  time,  from  Levy's  stock  of  goods. 
Very  refused  to  perform  the  agreement,  and  in  1848  brought  an 
action  on  the  original  obligation,  to  which  Levy  proved  the  agree- 
ment by  way  of  accord  and  satisfaction,  with  an  offer  to  perform 
on  his  part.  The  Supreme  Court  of  Arkansas,  on  an  appeal,  held 
it  to  be  in  equity  a  clear  accord  and  satisfaction,  because  the  cred- 
itor by  that  arrangement  received  payment  of  nearly  half  of  the 
debt  in  advance,  and  because  the  residue  was  to  be  paid  almost 
four  years  before  the  debt  became  due.  In  the  mean  time  Very 
brought  a  bill  to  foreclose  the  mortgage,  to  which  Levy  set  up  the 
same  defence  by  way  of  answer.  In  April,  1850,  the  court  sus- 
tained the  defence  of  Levy,  and  decided  that  Very  should  select 
from  the  stock  of  goods  in  question  a  sufficient  amount  according 
to  their  value  as  it  was  in  March,  1843,  to  satisfy  the  rest  of  the 
debt.  A  receiver  was  then  appointed  to  receive  such  goods  as 
might  be  brought  into  court.  In  consequence  of  Very's  refusal 
to  abide  by  his  agreement.  Levy  was  obliged  to  keep  his  stock 
of  goods  on  hand  to  tender  them  to  Very,  according  to  the 
agreement.  Levy  had  other  creditors,  who  seized  upon  the 
same  goods  in  execution,  and  they  were  in  possession  of  the 
sheriff,  who  delivered  them  to  the  receiver.  The  next  step  was 
an  order  from  the  judge  of  the  court,  directing  Very  to  select 
from  a  box  of  jewelry  held  by  the  receivei-  such  an  amount,  ac- 
cording to  the  value  of  the  goods  in  March,  1843,  as  wo-uld  be 
sufficient  to  discharge  the  balance  of  the  debt  due  to  him.  This 
he  refused  to  do ;  and  the  clerk  of  the  court,  under  directions, 
selected  $2002.59  out  of  $5777,  the  value  of  the  goods  in  1843, 
to  pay  Very's  claim,  and  set  them  apart.  The  balance  of  the 
goods  was  then  withdrawn,  and  Very  was  adjudged  to  take  the 
selected  goods  in  payment  of  the  residue  on  the  bond  and  mort- 
gage. Very  refused  to  abide  by  the  decree  and  appealed,  when  the 
decree  was  affirmed.  Very  then  refused  to  pay  the  costs  which 
Levy  had  to  pay,  and  to  satisfy  these  costs  an  execution  was 
issued,  and  the  selected  goods  were  sold  under,  it,  realizing  but 
$260,  their  then  value.  After  some  lapse  of  time  Very  brought 
an  action  against  Watkins,  the  security  of  the  receiver,  for  non- 
delivery of  the  goods.  The  court  held  that  the  selected  goods 
were  the  property  of  Very,  and  as  such  were  liable  for  his  debts, 
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and  which  were  as  well  leviable  upon  in  the  hands  of  the  receiver 
as  any  other  property,  and  the  decision  in  the  court  below  to  that 
effect  was  affirmed  by  the  United  States  Supreme  Court.^ 

Where  a  creditor  agreed  to  take  from  his  debtor  goods  in  pay- 
ment of  a  bond  and  mortgage,  the  Circuit  Court  for  Arkansas  held 
that  the  creditor  was  bound  by  his  agreement.  The  Supreme 
Court  of  the  United  States  sustained  the  decision,^  holding  that  an 


1  A  general  agent  to  receive  payment 
of  a  debt  is  bound  to  receive  it  in  money 
only,  unless  otherwise  directed.  Martin's 
Admr.  v.  The  United  States,  2  Monroe, 
90.  As  a  general  rule,  judicial  sales 
must  be  made  for  cash.  Williamson  v. 
Berry,  8  How.  495 ;  Walden  v.  McComb, 
1  Hill,  111;  Bloomer  a.  Waldron,  3  Hill, 
361.  And  a  mortgage  of  a  chattel  with 
power  of  sale  confers  no  right  to  exchange 
the  mortgaged  property  for  other  property, 
or  to  sell  it  for  anything  but  money.  Ed- 
wards V.  Cottrell,  43  Iowa,  194,  204;  Big- 
ley  V.  Eisher,  63  Pa.  155.  In  Edwards  v. 
Cottrell,  43  Iowa,  194,  the  court  said: 
"  Where  a  party  mortgages  a  chattel  with 
a  power  of  sale,  he  is  entitled  to  the  ex- 
cess of  the  proceeds  of  the  sale  over  the 
amount  of  the  debt  secured,  and  the  mort- 
gagee has  no  right,  without  the  consent  of 
the  mortgagor,  to  barter  the  mortgaged 
property  for  other,  or  to  compel  the  mort- 
gagor to  take  in  anything  else  than  money 
the  excess  in  value  of  the  mortgaged  prop- 
erty over  the  debt  secured."  In  GuUett 
V.  Jervis,  3  Stew.  23,  27,  the  court  held 
that  when  a  note  is  placed  in  the  hands  of 
an  attorney-at-law  to  collect,  the  onlj' 
power  granted  to  him  is  to  receive  the 
money  if  the  maker  will  pay  it,  or  else 
enforce  its  payment  by  suit.  He  has  no 
right  to  dispose  of  the  note  in  payment  of 
his  own  debts,  or  by  compromise  to  re- 
ceive goods  or  horses,  or  anything  but 
cash,  in  discharge  of  the  maker's  responsi- 
bility. A.  and  B.  made  their  joint  note 
to  C.  payable  on  the  first  of  November 
following,  with  a  condition  that  the  note 
might  be  discharged  in  salt  at  |1.12J 
per  bushel.  The  salt  not  being  delivered 
at  the  time  stipulated,  the  low  stage  of 
the  water  preventing  it,  it  was  held  that 
the  money  was  due;  that  the  plaintiff  was 
not  bound  to  receive  the  salt  after  the  day 
specified,  and  that  his  agent  exceeded  his 
authority  in  so  accepting  it.  Stewart  v. 
Donnelly,  4  Yerg.  177.  So  in  Guerreiro 
V.  Peile,  3  B.  &  Aid.  616,  on  the  ground 
that  where  a  factor  sells  the  goods  of  his 
principal  it  is  his  duty  to  keep  that  sale 
wholly  unconnected,  and  not  to  mix  other 
matters  with  it  to  the  detriment  of  his 
principal,  it  was  held  that  a  factor  has  au 
authority  to  sell  for  money,  but  not  to 
barter.     And  therefore  where  a  factor  bar- 


tered the  goods  of  his  principal,  no  prop- 
erty passed,  and  it  was  held  that  the 
principal  might  maintain  trover  against 
the  party  with  whom  the  goods  were  bar- 
tered, although  the  latter  was  wholly  ig- 
norant that  he  had  been  dealing  with  a 
factor  only.  It  was  pointed  out  in  this 
case,  as  has  been  done  by  us  in  the  text, 
that  a  barter  really  constitutes  two  sales. 
Where  the  factor,  then,  is  but  the  agent 
of  his  principal  to  sell  goods,  and  not  to 
purchase  other  goods,  it  is  clear  on  that 
ground  that  he  exceeds  his  authority  in 
completing  the  double  transaction.  See 
Anonymous,  12  Mod.  514;  Wiltshire  v. 
Sims,  1  Campb.  258  ;  Fox  v.  Fisk,  6 
How.  (Miss.)  328,  346;  Scrimshire  v.  Al- 
derton,  2  Str.  1182;  Wright  i'.  Campbell, 
4  Burr.  2046;  Gonsales  v.  Sladen,  Bull. 
N.  P.  130;  Dirikwater  v.  Goodwin,  Cowp. 
251;  Walker  v.  Birch,  6  T.  K.  261. 

Even  when  the  time  of  payment  is  not 
anticipated,  the  law  deems  the  deliverj'  of 
specific  articles  a  good  satisfaction  of  a 
money  debt,  because  it  will  intend  them  to 
be  more  valuable  than  the  money  to  the 
creditor  who  has  consented  to  the  arrange- 
ment. Bac.  Ab.  Accord,  A.  ;  Fennel's 
Case,  5  Co.  R.  117;  Booth  v.  Smith,  3 
Wend.  66;  Kellogg  u.  Kichards,  14  Wend. 
116;  Steinman  v.  Magnus,  11  East,  390  ; 
Lewis  V.  Jones,  4  B.  &  C.  513.  The  pay- 
ment in  goods  of  a  debt  extinguishes  the 
original  obligation,  and  is  pleadable  in  bar 
of  the  action  for  the  debt  at  law.  Case  v. 
Barber,  Sir  T.  Raym.  450 ;  Thatcher  v. 
Dudley,  2  Root,  169;  Good  v.  Cheeseman, 

2  B.  &  Ad.  328  ;  Cartwright,  Admr.  v. 
Cook,  3  B.  &Ad.  701;    Coie  ».  Houston, 

3  Johns.  Cas.  243;  Boyd  v.  Hitchcock,  20 
Johns.  76 ;  Watkinson  v.  Inglesby,  5  Johns. 
386;  Strong  v.  Holmes,  7  Cow.  224; 
Brooks  11.  White,  2  Met.  283  ;  McCreary 
V.  McCreary,  5  Gill  &  J.  147;  Downer  v. 
Sinclair,  15  Vt.  495.  Where  any  other 
articles  than  money  are  received,  and 
agreed  to  be  accepted  in  full  satisfaction 
of  a  debt,  the  court  will  not  estimate  their 
value  in  money's  worth,  but  hold  the  con- 
sideration to  be  good,  and  the  promise  to 
discharge  the  entire  debt  a  valid  contract. 
Brooks  V.  White,  2  Met.  283  ;  Boyd  v. 
Hitchcock,  20  Johns.  76  ;  Kellogg  v.  Rich- 
ards, 14  Wend.  116. 

«  Very  v.  Levy,  13  How.  345. 
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agreement  by  a  creditor  to  receive  specific  articles  in  satisfaction 
of  a  money  debt,  is  binding  on  his  conscience  ;  and  if  he  ask  the 
aid  of  a  court  of  equity  to  enforce  the  payment,  he  can  receive 
that  aid  only  to  compel  satisfaction  in  the  mode  in  which  he  has 
agreed  to  accept  it.  A  court  of  equity  will  even  go  farther,  and 
in  a  proper  case,  will  enforce  tlie  execution  of  such  an  agreement. 
At  law  a  mere  accord  is  not  a  defence ;  and  before  breach  of  a 
sealed  instrument,  there  is  a  technical  rule  which  prevents  such 
an  instrument  from  being  discharged  except  by  matter  of  as  high 
a  nature  as  the  deed  itself.^  But  no  such  difficulties  exist  in 
equity.  On  the  broad  principle  that  what  has  been  agreed  to  be 
done  shall  be  considered  as  done,  the  court  will  treat  the  creditor 
as  if  he  had  acted  conscientiously,  and  accepted  in  satisfaction 
what  he  had  agreed  to  accept,  and  what  it  was  his  own  fault  only 
that  he  has  not  received.  Indeed,  even  a  court  of  law,  in  a  case 
free  from  the  technical  difficulties  above  noticed,  will  do  the  same 
tiling.^ 

An  agreement  to  pay  "  in  the  paper  of  the  Miami  Exporting 
Company,  or  its  equivalent,"  is  satisfied  by  a  tender  of  the  paper 
of  that  company,  and  the  promisee  can  recover  in  specie  only  its 
market  and  not  its  nominal  value.^  The  Supreme  Court  treated 
the  agreement  in  this  case,  to  pay,  as  amounting  to  nothing  more 
than  an  agreement  to  deliver  a  certain  quantity  of  flour  or  any 
other  commodity  on  a  given  day.  The  court  said  :  "  The  notes 
of  the  Miami  Exporting  Company  purported  to  be  money,  and 
may,  to  some  extent  at  the  time,  have  circulated  as  such  in  busi- 
ness transactions  ;  but  it  is  manifest  they  were  not  considered  as 
money  by  the  parties  to  this  contract,  but  as  a  commodity,  the 
value  of  which  was  to  be  ascertained  by  the  amount  of  specie  it 
would  bring  in  the  market.  And  if  it  should  not  be  convenient 
for  the  defendant  to  make  the  payment  in  these  notes,  he  was  per- 
mitted to  make  it,  by  the  contract,  in  any  other  depreciated  notes 
of  equal  value.  The  defendant  failed  to  make  the  payment  at  the 
time,  and  is  he  now  bound  to  pay  the  nominal  amount  of  these 
notes  in  specie  ?  What  damage  has  the  plaintiff  sustained  by  the 
non-payment  ?  Certainly  not  more  than  the  value  of  the  notes,  if 
they  had  been  paid."  *  And  the  actual  value  of  the  notes  was  held 
to  be  all  the  plaintiff  was  entitled  to  recover.^ 

1  Alden  v.  Blague,  Cro.  Jac.  99;  Kaye  firmed  by  this  case  in  the  United  States 
V.  Waghorne,    1.  Taunt.    428  ;    Bayley  v.     Supreme  Court. 

Homan,  3  Bing.  N.  C.  915.  6  Courtois  v.  Carpentier,  1  Wash.  C.  C. 

2  Bradly  v.  Gregory,  2  Camp.  383.  376,  is  a  case  where  a  note  was  made  in 
"  Robinson  v.  Noble's  Administrators,     Guadaloupe   for  7812  livres,   payable  iu 

8  Peters,  181.  sugar  as  money.      The  court    held  that, 

*  Ibid.,  at  p.  199.     And  see  our  view,     the  action  having  been  brought  in  this 

in  note  2  to  p.  10,  ante  (at  p.  14),  con-     country,  the  judgment  could  not  be  ren- 
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On  an  application  to  place  the  name  of  a  holder  of  shares  on  the 
list  of  contributories  of  a  company  formed  for  running  the  block- 
ade of  the  Confederate  States,  it  appeared  that  the  managing  di- 
rector had  agreed  to  accept  Confederate  bonds  in  payment  of  the 
amount  due  for  the  shares,  and  that  the  shareholder  was  credited 
with  the  amount  in  the  company's  ledger,  and  his  shares  entered 
as  fully  paid  up.  A  letter  was  subsequently  written  by  the  mana- 
ging director  to  the  shareholder,  intimating  that  payment  in  bonds 
would  be  taken  from  subscribers  for  increased  capital  for  only  so 
much  as  they  produced  in  money.  The  bonds,  at  the  time  they 
were  accepted,  were  salable  at  the  price  at  which  they  were  re- 
ceived in  payment,  but  afterwards  became  worthless.  Held,  that 
the  directors  had  power  to  receive  money's  worth  in  payment  of 
shares  ;  that  the  Confederate  bonds  having  been  accepted  as  pay- 
ment, and  the  shareholder  credited  with  the  amount,  and  the 
shares  entered  as  fully  paid  up,  he  could  not  now  be  placed  in  the 
list  of  contributories,  and  that  the  letter  of  the  director,  having 
been  written  after  the  agreement  was  part  performed,  did  not 
invalidate  the  original  transaction.^ 


dered  in  sugar,  but  ' '  the  value  in  money- 
must  be  given,  which  in  effect  is  the  pre- 
cise sum  stated  in  the  note."  As  these 
sugar  notes  in  Guadaloupe  formed  a  kind 
of  circulating  medium,  and  really  repre- 
sented in  cash  but  about  one-third  of  their 
nominal  amount,  and  as  the  transaction 
■was  governed  by  the  loci  contractus,  we 
very  much  question  the  soundness  of  the 
case.  The  case  put  by  the  court,  of  a 
suit  on  a  bond  which  would  only  sell  at  a 
discount,  is  not  at  all  analogous.  There 
the  bond  is  made  payable  in  money,  for 
the  amount  of  which,  of  course,  judgment 
win  be  rendered.  It  may  be,  even  then, 
that  the  judgment  would  only  sell  at  as 
great  a  discount  as  the  bond  would  have 
sold  at,  but  that  does  not  affect  the  ques- 
tion. We  think  the  decision  in  Robin- 
son V.  Noble's  Admrs.,  8  Peters,  181,  the 
sounder  one,  on  the  state  of  facts,  in  the 
two  cases.  See,  further,  Roberts  v. 
Beatty,  2  Penn.  K.  63;  Green  v.  Moffat, 
1  Halst.  461;  Shrewsbury  v.  Buckley,  i 
Bibb,  260  ;  Thomas  v.  Roosa,  7  Johns. 
461;  McCormick  v.  Trotter,  10  S.  &  R. 
94;  Cutler  v.  How,  8  Ma.ss.  257;  Keith  v. 
Jones,  9  Johns.   120;  "Wharton  v.  Morris, 

1  Dall.  125.  In  Clay  v.  Huston,  1  Bibb, 
461,  it  was  held  that  on  a  contract  to 
deliver  "thirty  pounds  in  militia  certifi- 
cates," without  mentioning  a  day  for  per- 
formance, the  value  of  the  certificates  at 
the  date  of  the  promise  was  the  measure 
of  damages.  For  other  cases  of  payment 
in  specific  articles,  see  Whipple  v.  Swett, 

2  Mason,  89;   Shepherd  v.  Hampton,  3 


Wheat.  200;  Gilpins  v.  Conseqna,  1  Pet. 
C.  C.  85;  Douglass  v.  McAllister,  3  Cranch, 
298;  Edgar  «.  Boies,  11  S.  &  R.  445;  Hop- 
kins V.  Lee,  6  Wheat.  109.  These  cases  will 
be  found  to  harmonize  in  principle  with 
Robinson  v.  Noble's  Admrs.,  8  Peters,  181. 
1  In  re  Mercantile  Trading  Company, 
Schroder's  Case,  L.  R.  11  Eq.  131.  In  de- 
livering the  judgment,  Malins,  V.  C,  in 
considering  the  question  of  the  validity  of 
a  contract  to  pay  in  money's  worth,  said  : 
"  Upon  the  authorities  which  have  been 
cited  to  me,  it  is  perfectly  clear  to  my 
mind  that  there  is  no  such  principle  as 
that  a  company  may  not  receive  pay- 
ment of  its  shares  in  money  or  money's 
worth.  I  know  that  in  one  of  the  cases 
in  this  company  which  was  before  me,  a 
shareholder  instead  of  paying  money  paid 
in  tea,  as  he  was  a  dealer  in  tea.  I  thought 
that  a  perfectly  valid  payment,  because  the 
object  of  the  company  was  to  send  tea  and  ' 
all  other  things  that  were  required  by  the 
Confederate  government,  to  the  Confeder- 
ate States,  and  if  they  found  it  more  con- 
venient to  take  £1000  worth  of  tea  than 
£1000  in  money,  I  think  it  would  be  a 
monstrous  proposition  to  say  that  they 
were  not  authorized  to  take  anything  but 
money  for  the  payment  of  these  snares, 
and  if  they  chose  to  keep  the  tea  by  them 
till  it  became  rotten  and  valueless,  then  the 
official  liquidator  might  as  well  have  said 
there  was  no  power  to  take  anything  but 
money  :  '  You  gave  tea  ;  they  ought  not 
to  have  taken  tea  ;  true  it  is  that  the  tea 
was  kept  till  it  was  rotten  and  of  no  use, 
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Resulting  from  the  sale  being,  as  properly  defined,  a  contract  or 
agreement  between  the  parties  thereto,  the  general  law  of  contracts 
as  far  as  applicable  to  sales  applies.  Hence,  at  common  law,  it  is 
of  the  essence  of  a  sale  that  there  be  (1)  Parties  to  the  sale  com- 
petent to  contract ;  (2)  The  mutual  assent  of  such  parties  to  the 
terms  of  the  sale  ;  (3)  A  lawful  subject-matter  of  sale  ;  and  (4) 
A  legal  consideration  for  the  sale  which,  as  we  have  seen,  may  be 
either  (a)  money  ;  (5)  the  representatives  of  money,  as  an  order 
or  promise  to  pay  money,  contained  in  a  draft,  bill  of  exchange, 
check,  bond,  promissory  note,  or  due  bill ;  or  (e)  labor,  or  spe- 
cific articles  of  goods,  or  stock.  The  transaction  amounts  in  the 
cases  where  the  payment  is  in  something  else  than  money  in  its 
strictly  technical  sense,  to  a  double  sale,  both  of  the  parties  being 
sellers  and  buyers  ;  the  subject  of  such  sales  being  the  personal 
property  sold,  on  the  one  hand,  and  the  bill  of  exchange,  etc.,  or 
the  stock,  or  the  specific  articles,  received  as  an  equivalent,  on  the 
other.i 

• 

but  nevertheless,  although  we  induced  you  concluded,  and  therefore  Baron  Schroder's 

to  give  us  tea,  you  must  now  pay  £1000  name  must  be  taken  off  the  list  of  contri- 

as  if  we  had  taken  notliing  whatever.'     In  butories." 

this  case  they  were  at  liberty  to  take  A  transaction  between  the  company  and 
money  or  money's  worth.  The  tionds  were  a  shareholder,  not  literally  amounting  to 
money's  worth,  and  things  wliich  they  could  payment  in  cash,  was  treated  as  such  in 
have  turned  into  money  any  day  they  In  re  Paragnassa  Steam  Tramway  Corn- 
thought  fit.  It  suited  their  convenience  pany,  Adanison's  Case,  L.  R.  IS  Eq.  670. 
to  take  the  money's  worth,  and  having  And  see  Bush's  Case,  L.  E.  9  Ch.  554  ; 
done  so,  by  that  transaction  in  my  opin-  Terrao's  Case,  L.  R.  9  Ch.  355  ;  Drum- 
ion  they  are  completely  bound.  I  cannot  mond's  Case,  L.  K.  4  Ch.  772  ;  Pell's  Case, 
imagine  a  more  unconscionable  claim,  and  L.  R.  5  Ch.  11  ;  In  re.  Baglan  Hall  Col- 
I  should  never  have  allowed  it  to  be  liery  Co.,  L.  R.  5  Ch.  352  ;  Vice  Chancel- 
brought  forward  if  I  had  been  appealed  to.  lor  Malins'  judgment  in  note. 
I  am  perfectly  satisfied  upon  the  evidence  '  Every  case  of  set-off  is  in  principle  a 
it  was  the  intention  of  all  parties  to  con-  double  sale  or  barter  ;  no  money,  which  is 
elude  the  transaction,  as  the  documents  the  mere  representative  of  value,  being  paid 
show,  by  handing  over  the  shares  as  actual  in  either  case ;  the  goods  on  the  one  side 
payment  and  not  by  way  of  security.  It  being  set  off  against  the  goods  on  the 
is  a  payment  which  they  were  on  their  other,  making  that  kind  of  transaction  re- 
side at  liberty  to  accept,  and  having  been  ferred  to  in  Salkeld  (see  a,nte),  in  which 
accepted  in  the  conclusive  manner  which  each  of  the  parties  is  a  seller  and  each  a 
I  have  stated,  the  transaction  was  thereby  buyer. 
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If  there  be  no  consideration,  the  transaction  is  not  a  sale,  but 
a  gift,  which,  although  a  contract,  and  when  executed  passes  at 
common  law  all  the  rights  as  to  ownership  that  would  vest  in  a 
transferee  under  a  sale,  yet  when  the  gift  is  merely  by  parol,  hav- 
ing no  consideration  to  support  it,  so  long  as  it  remains  executory 
and  no  delivery  of  the  subject  of  the  gift  has  been  made,  the  con- 
tract of  gift  cannot  be  enforced,  except  in  such  cases  as  where  the 
language  used  amounts  to  a  declaration  of  trust.^ 

Gifts,  besides  being  divided  into  executory  and  executed  gifts, 
to  which  we  have  referred,  are  also  divided  into  gifts  inter  vivos 
and  gifts  mortis  causd.  Owing  to  the  loose  language  of  some  of 
the  cases  and  text-books  ^  with  reference  to  gifts  mortis  causd,  a 


1  Grant  v.  Grant,  34  Beav.  623  ;  Mews 
».  Mews,  15  Beav.  529  ;  Lucas  v.  Lucas, 
1  Atk.  270  ;  Richardson  v.  Eichardson, 
L.  K.  3  Eq.  686  ;  Kekewich  v.  Manning, 
1  De  G.  M.  &  G.  176  ;  Parnell  v.  King- 
ston, 3  Sm.  &  Giif.  337  ;  Morgan  v.  Malle- 
son,  L.  R.  10  Eq.  475;  Baddeley  v. 
Baddeley,  9  Ch.  Div.  113.  But  see  Warri- 
ner  v.  Rogers,  L.  E.  16  Eq.  340 ;  Richards 
V.  Delbridge,  L.  R.  18  Eq.  11  ;  Moore  v. 
Moore,  lb.  474  ;  Heartley  v.  Nicholson, 
L.  E.  19  Eq.  233 ;  In  re  Breton's  Estate, 
17  Ch.  Div.  416.  For  the  general  law  re- 
lating to  gifts,  see  Ward  v.  Audland,  16 
M.  &  W.  862  ;  Dunn  v.  Thornton,  1  C.  B. 
379,  381  ;  Irons  v.  Smallpiece,  2  B.  & 
'  Aid.  558  ;  2  Wms.  Saund.  47  a  ;  Shower 
V.  Pilch,  i  Ex.  478  ;  Douglas  v.  Douglas, 
22  L.  T.  N.  s.  127  ;  Bromley  v.  Brunton, 
L.  R.  6  Eq.  275  ;  Jones  v.  Lock,  L.  E. 
1  Ch.  25  ;  In  re  Beak's  Estate,  L.  R.  13 
Eq.  489  ;  Rolls  v.  Pearce,  5  Ch.  Div.  430  ; 
Noble  V.  Smith,  2  Johns.  52  ;  Adams  o. 
Hayes,  2  Ired.  L.  366 ;  Sims  v.  Sims,  2 
Ala.  117  ;  Allen  y.  Polerecky,  31  Me.  338; 
"Withers  v.  Weaver,  10  Barr,  391  ;  Dole  v. 
Lincoln,  31  Me.  422  ;  Carpenter  v.  Dodge, 
20  Vt.  595  ;  Huntington  v.  Gilmore,  14 
Barb.  243 ;  Hunter  v.  Hunter,  19  Barb. 
VOL.  I.  3 


631  ;  Brown  v.  Brown,  23  Barb.  565  ; 
Hitch  V.  Davis,  3  Md.  Ch.  266  ;  People  v. 
Johnson,  14  111.  342  ;  Craig  v.  Kittredge, 
46  N.  H.  57  ;  Irish  v.  Nutting,  47  Barb. 
37.  In  Bromley  v.  Brunton  (s^ipra),  a 
cheque  was  given  by  A.  to  B.  and  pre- 
sented without  delay.  The  hankers  had 
sufficient  assets  of  A.,  but  refused  payment 
because  they  doubted  the  signature.  The 
next  day  A.  died,  the  cheque  not  having 
been  paid  ;  it  was  held  that  there  had 
been  a  complete  gift,  iider  vivos,  of  the 
amount  of  the  cheque.  See  also  Edwards 
V.  Jones,  1  My.  &  Cr.  226  ;  Jones  v. 
Lock,  L.  R.  1  Ch.  25  ;  Carringham  v. 
Plunkett,  2  Y.  &  C.  245  ;  Kiddill  v.  Far- 
nell,  3  Sm.  &  Gif.  428  ;  Cross  v.  Sprigg, 
6  Hare,  552  ;  Foley  v.  Hill,  2  H.  L.  Cas. 
28  ;  Tate  v.  Hilbert,  2  Ves.  Ill;  Fletcher 
V.  Fletcher,  4  Hare,  67  ;  Bridge  v.  Bridge, 

16  Beav.  315  ;  Beech  v.  Keep,  18  Beav. 
285  ;  Tate  v.  Leithead,  Kay,  658  ;  Hewitt 
V.  Kaye,  L.  R.  6  Eq.  198  ;    Bouts  v.  Ellis, 

17  Beav.  121  ;  4  De  G.  M.  &  G.  249  ; 
Woodford  v.  Charnley,  28  Beav.  96  ;  Law- 
son  V.  Lawson,  1  P.  Wms.  441  ;  Ex  parte 
Pye,  18  Ves.  140. 

2  See  2  Blk.  Com.   514  ;  1  Wms.  on 
Exrs.,  687,  and  authorities  there  cited. 
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misimpression  has  been  produced  as  to  the  essentials  of  a  donatio 
mortis  causd,  particularly  with  reference  to  the  state  or  condition 
of  the  donor's  health  at  the  time  of  making  the  gift.  So  many  of 
such  gifts  have  been  made  during  illness,  that  the  mistake  has 
been  made  that  a  "  last  sickness  "  is  one  of  the  essential  ingredi- 
ents of  such  a  gift.  But  this  view  is  entirely  unwarranted.  The 
very  etymology  of  the  term  makes  this  clear  :  donatio  mortis 
causd,  —  a  gift  in  prospect  or  contemplation  of  death.  Thus 
Kent  1  says  of  such  gifts :  "  It  is  essential  to  them  that  the  donor 
make  them  in  his  last  illness,  or  in  contemplation  and  expectation 
of  death."  So  in  White  and  Tudor's  note  to  Ward  v.  Turner,^  it 
is  laid  down  that  "  the  gift  must  be  made  in  contemplation  of  the 
conceived  approach  of  death  ;^  otherwise  it  will  not  be  a  good 
donatio  mortis  causd."  *  "  But  a  gift  will  be  presumed  to  be  in  con- 
templation of  death  where  the  donor  is  '  in  his  last  sickness '  or 
'  languishing  on  his  death-bed.'  "  ^ 

With  these  views  we  entirely  concur  ;  and  therefore,  within  this 
principle,  a  gift  "  in  contemplation  of  death,"  from  whatever  cause, 
providing  it  is  one  of  imminent  peril,  would  be  valid  as  a  gift  mor- 
tis causd,  if  made  for  the  purpose  of  being  engaged  in  battle,  by 
one  "  going  to  the  front ; "  ^  or  by  one  proposing  to  commit  sui- 
cide, if  the  intention  is  then  carried  out ;  ^  or  by  one  incurring 
the  imminent  danger  of  death  in  any  other  way,  voluntarily  or 
involuntarily. 

Thus  on  the  clearest  principle  involved  in  the  matter,  if  one  is 
about  to  jump  over  Niagara  Falls  to  test  his  ability  to  do  so  safely ; 
or  to  descend  into  a  coal-pit  at  the  imminent  risk  of  his  life  to 
save  the  lives  of  others  ;  or  to  stick  to  a  sinking  ship  in  order  to 
make  room  for  another  in  a  boat ;  and  make  a  gift  in  the  pros- 
pect or  expectation  of  death,  the  gift  is  clearly  as  valid  a  donatio 
mortis  causd  as  though  made  on  a  sick  bed  in  contemplation  of 

1  2  Kent's  Com.  444.  contemplated  it,  not  as  the  result  of  any 

^  1  Lead.  Cas.  in  Eq.  583,  659.  circumstances  of  peril,  actual  or  conceived, 

^  Dufiield  v.  Elwes,  1  Bligh,  N.  s.  530  ;  but  as  resulting  from  a  contemplated  act 

Edwards  IJ.  Jones,  1  My.  &Cr.  233,  236.  of  self-destruction.'     In   such  case   there 

*  Hedges   v.    Hedges,  Prec.   Cli.   269  ;  was  no  peril  to  his  life,"     [This  is,   cer- 

Walter  f.  Hodge,  2  Swanst.  92,  100.  tainly,  extraordinary  reasoning  !]      "  The 

'  Miller  v.  Miller,  3  P.  Wms.  356  ;  Law-  conceived   approach   of  death   (so  far   as 

son  ».  Lawson,  1  P.   Wms.  441  ;   Walter  it  might   arise   from   what   was   contem- 

V.  Hodge,  2  Swanst.  100.  plated)  was  entirely  within  his  own  con- 

'  See  Virgin  v.  Gaither,  42  111.  39,  for  trol,  and  he  escaped  from  the  peril  (and 

a  conditional  gift,  not  strictly  a  donatio  so  the  condition  of  the  gift  failed),  every 

mortis  causd,  but  closely  akin  to  it.  moment  that  he  refrained  from  the  act  of 

'  The  reverse  was  held  in  a  badly  de-  destruction."     And  the  note  quoted  by  us 

cided  case  in  the  Province  of  New  Bruns-  above  from  White  and  Tudor  is  actually 

wick,  Earle  v.  Botsford,  23  N.  B.  R.  407,  quoted  as  the  authority  for  this  extraordi- 

in   which  that  court  give  this  extraordi-  nary  reasoning  !    It  is  only  just  to  observe 

nary  reason  for  their  decision  :     "  The  de-  that  but  three  of  the  junior  members  of 

ceased  may  have  contemplated  his  death  the  court  took  part  in  the  judgment, 
when  he  made  the  alleged  gift,  but  he 
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death  ;  and  in  either  of  such  cases,  if  the  death  should  not  result 
from  the  impending  peril,  the  gift  would  be  accompanied  by 
another  essence  of  such  gifts,  that  it  would  be  revocable  on  the 
condition  not  being  performed. 

As  will  thus  be  noticed,  the  essential  distinction  in  the  branch 
of  the  law  we  are  here  more  immediately  considering,  between  a 
gift  inter  vivos  and  a  gift  mortis  causd  is,  that  in  the  former, 
the  gift  is  generally  absolute  unless  the  condition  is  expressed; 
whereas,  in  the  case  of  a  gift  mortis  causd,  though  the  conditions 
on  which  the  gift  is  made  be  not  expressed,  it  is  always  implied 
that  the  gift  is  not  to  be  absolute  if  the  donor  escape  the  appre- 
hended peril ;  whether  that  apprehended  death  be  from  sickness 
or  any  other  cause.  A  gift  inter  vivos  may  have  a  condition  ex- 
pressed, that  it  is  only  to  become  absolute  in  a  certain  case.  Such 
a  conditional  gift  inter  vivos  differs  only  from  a  gift  mortis  causd 
in  that,  in  the  latter  case,  the  condition  is  always  implied,  though 
it  be  not  expressed.  This,  notwithstanding  the  mystery  that  is 
thrown  about  the  subject,  and  the  gross  ignorance  which  prevails 
with  reference  to  it  (as  is  shown,  for  instance,  in  the  New  Bruns- 
wick case  of  Earle  v.  Botsford),^  is  simply  the  essential  distinction 
between  a  conditional  gift  inter  vivos,  and  a  donatio  mortis  causd. 

The  case  of  Virgin  v.  Gaither,^  to  which  we  have  above  referred, 
and  which  is  usually  incorrectly  cited  as  holding  that  a  gift  made 
by  the  donor,  who  had  enlisted  for  three  years  for  the  war,  and 
was  about  to  start  to  the  front,  is  a  good  donatio  mortis  causd,  is 
a  good  illustration,  not  of  a  gift  mortis  causd,  but  of  a  conditional 
gift  inter  vivos. 

The  head  note  of  the  case  is  a  fair  summary  of  what  the  case 
holds,  namely,  that  "  a  party  may  make  a  gift  of  his  property  in 
anticipation  of  danger  or  death,  if  it  is  not  in  fraud  of  his  cred- 
itors." But  in  this  case,  the  condition  was  expressed.  Here, 
horses  were  left  with  the  plaintiff  with  the  condition  expressed 
that  if  the  donor  "  died,  got  killed,  or  never  came  back,"  they 
were  to  become  the  property  of  the  donee.  Here,  the  condition 
being  expressed,  and  the  expressed  contingency  having  taken 
place,  the  court  held  that  the  absolute  property  vested  in  the 
donee.  But  if,  under  the  circumstances,  there  had  been  a  gift  of 
the  horses,  and  no  condition  expressed,  the  gift  would  have  clearly 
been  an  absolute  gift  inter  vivos  ;  and  (as  there  was  no  imminent 
peril  of  death  merely  from  enlisting  for  the  war)  not  a  conditional 
gift  mortis  causd,  revocable  in  event  of  the  donor  not  dying ;  not 
getting  killed,  and  coming  back.  This,  we  think,  clearly  illustrates 
this  distinction  between  gifts  inter  vivos  and  gifts  mortis  causd. 

1  23  N.  B.  K.  407.  2  42  m.  39. 
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In  Pennsylvania  under  facts  very  similar  to  those  in  Virgin  v. 
Gaither,!  the  gift  was  held  invalid,  as  not  made  in  contemplation 
of  death ;  in  expectation  of  death,  or  apprehension  of  death  ;  and 
was,  therefore,  an  abortive  attempt  to  make  a  testamentary  dis- 
position by  parol.2 

We  have  nowhere,  either  in  England  or  in  this  country,  met 
with  so  masterly  an  exposition  of  the  law  on  the  subject  of  dona- 
tiones  mortis  causd  as  by  Mr.  Chief  Justice  Gibson  of  Pennsyl- 
vania, in  Nicholas  v.  Adams,^  which  so  exactly  meets  our  view  of 
the  law  on  the  question  (which  has  been  involved  in  confusion  and 
doubt  from  the  loose  expressions  of  courts  and  text-writers,  in  the 
most  unwarranted  manner),  that  we  quote  at  length  from  his  very 
able  and  conclusive  judgment.     He  says  :  — 

"  Perhaps  the  best  definition  of  this  species  of  donation  in  the 
books  of  the  civil  law,  and  the  one  which  best  corresponds  to  the 
best  impressions  the  subject  has  received  from  the  Anglo-Saxon 
jurists,  who  seem  to  be  returning  to  the  point  from  which  they 
started,  is  that  which  is  found  in.  Justinian's  Institutes,  Lib.  2,  tit. 
7  :  '  Mortis  causd  donatio  est,  quod  propter  mortis  fit  'suspicionem, 
cum  quis  ita  donat,  ut  si  quid  humanitas  ei  contigisset,  haberet  is 
qui  accepit  ;  sin  autem  supervixesset,  is  qui  donavit  reciperet,  vel  si 
eurn  donationis  pcenituisset  aut  prior  decesseret,  is  cui  donatum  sit.' 
"Not  a  word  in  any  part  of  this  about  sickness,  first  or  last. 
Contested  death-bed  donations  are  of  such  occurrence  in  the  courts 
as  to  have  superseded  all  others,  and  to  have  grown  in  the  appre- 
hension of  the  judges  from  a  species  to  a  genus  ;  and  hence  the 
notion  that  they  are  referable  exclusively  to  death-bed  sickness. 
If  made  in  sickness,  it  must  necessarily  be  the  last  sickness  ;  for 
the  contingency  happens  adversely  to  the  donee,  where  tlie  donor 
is  restored  to  health.  But  this  notion  seems  to  be  yielding  to 
more  compreliensive  principles. 

"  In  his  treatise  on  Legacies,  p.  26,  Mr.  Roper,  whose  accuracy 
as  a  text-writer  is  creditable  to  liim,  says  it  is  necessary  that  the 
gift  be  made  in  peril  of  death,  or  during  the  donor's  last  illness, 
and  to  take  effect  only  in  case  he  die.  This  would  be  critically 
correct  were  it  not  redundant  in  one  particular,  and  too  narrow  in 
another  ;  redundant,  because  it  is  indifferent  whether  the  peril  of 
death  be  induced  by  sickness  or  any  other  cause.  Thus,  the  peril 
past,  the  gift  of  a  soldier  or  malefactor  might  be  retracted,  though 
made  in  perfect  health,  when  going  to  execution  or  to  battle. 
But  his  position  is  also  too  narrow  in  one  particular  ;  ior  aground- 

1  42  ni.  39.  596  ;  Smith  v.  Doisey,  38  Ind.  451  :  Irish 

2  Gourley  v.  Lmsenbigler,  51  Pa.  345.     v.  Nutting,  47  Barb.  370. 
And  see  Mitchell  r.  Smith,  33  L.  J.  Ch.  s  2-  Whart   17   21. 
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less  apprehension  of  death  is  necessarily  as  operative  to  make  a 
gift  conditional,  as  if  the  danger  were  real.  No  one  would  hesi- 
tate to  say  that  the  gift  of  a  man  in  the  predicament  of  ParoUes, 
when  sportively  doomed  by  his  friends,  in  the  guise  of  ferocious 
enemies,  might  be  recalled.  I  would  therefore  briefly  define  a 
donatio  causd  mortis  to  be  a  conditional  gift  dependent  on  the  con- 
tingency  of  expected  death} 

"  There  may,  doubtless,  be  a  conditional  gift  when  death  is  not 
expected ;  but  in  that  case  the  condition  would  have  to  be  ex- 
pressed, and  the  contingency  specified ;  in  the  donatio  causd  mortis 
both  are  implied  from  the  occasion." 

The  New  Brunswick  case  is  badly  reported ;  but  it  is  obvious 
that  Nicholas  v.  Adams  was  cited  in  the  case,  leaving,  therefore, 
the  decision  of  that  court  in  Earle  v.  Botsford  ^  still  more  indefen- 
sible than  it  otherwise  would  have  been. 

Bracton,  too,^  also  quotes  from  the  Institutes,  and  states  that  the 
gift  is  liable  to  be  defeated  by  the  donor's  recovery,  or  escape  from 
the  danger  he  apprehended  himself  to  he  in,  and  agrees  with  the 
Digest,*  that  "  a  donation  of  this  kind  may  be  made  in  perieulo 
mortis,  not  only  from  sickness,  hut  from  whatsoever  other  cause." 

So  Bacon  defines  it :  *  "A  donatio  mortis  caxisd  is  a  gift  made 
by  a  man  during  his  last  illness,  or  in  peril  of  death,  but  which  is 
revocable  during  the  donor's  life,  and  is  only  intended  to  be  abso- 
lute in  case  of  the  donee's  surviving."  ^ 

1  This    definition,  wMle  In  some  re-  Gibson  himself,  as  well  as  to  cover  the 

spects  an  improvement  on  that  of  Roper,  whole  range  of  well-decided  cases  on  the 

is  itself  defective;   well  illustrating  the  subject:  —  A  donatio  mortis  causd  is  a 

truth  of  the  axiom  that  "  definitions  are  gift  of  personal  property  dependent  on 

dangerous  things."     While  it  is  clear,  as  the  contingency  of  death  from  some  im- 

we  have  contended,  that  the  contingency  minent,  impending,  or  threatening  cause, 
of  expected  death  from  whatever  impend-         ^  23  N.  B.  R.  407. 
ing  cause,  whether  of  illness  or  other  peril,  '  Lib.  ii.  c.  26. 

brings  the  case  within  the  rule  as  to  gifts  *  L.  39,  tit.  6, 11.  3,  4,  5,  6. 

mortis  causd,  it  must  be  not  the  contin-  ''  Bac.  Ab.  tit.  Legacies,  p.  162. 

gency  arising  from  the  general  appreheu-  ^  See    also     Snellgrave   v.    Bailey,    3 

sion  or  expectation  of  death  common  to  Atk.  214 ;  Hill  v.  Chapman,  2  Bro.  C.  C. 

all,  to  take  place  at  some  period,  which  612  ;    Walter  v.    Hodge,  2   Swanst.   97  ; 

will  cause  the  implied  condition  of  a  do-  Rankin    v.    Waguelin,    27    Beav.    309  ; 

natio  mx>rtis  causd  to  a.xise.    Buttheexpec-  Smith  v.    Smith,    2   Str.    955;    Bunn  v. 

tation  of  death  must  be  from  some  immi-  Markman,  7  Taunt.  224.    In  Cosnahan  v. 

nent,    impending,    or  threatening    cause.  Grice,    15    Moo.    P.    C.    215,    222,    Lord 

So,    too,   the   charge    of   redundancy,    to  Chelmsford,  in   delivering  the   judgment 

which  Mr.  Roper's  definition  is  certainly  of  the  Privy  Council,  said :   "No  question 

open,  and  to  which  Chief  Justice  Gibson  arises  in  this  case  as  to  the  law  upon  the 

excepts,  might,  perhaps,  be  well  suggested  subject   of  donations    mortis  causd.      It 

with  reference  to  the  learned  chief  justice's  is  agreed  that,   in  order  to  constitute  a 

own  definition.    If  the  gift  is  "dependent  good  gift  to  the  respondent  of  the  money 

on  the  contingency  of  expected  death,"  it  in   question,    it  must  have  been  given  in 

is,    of  course,  necessarily   "conditional."  contemplation  of  death  by  Mrs.  Evans,  «/ 

Without  at  all  intimating  that  the  follow-  which  the  fact  of  her  being  at  the  time 

ing  is  without  the  "danger  "incident  to  upon  her  death-bed  must  be  taken  to  be  suji- 

definitions,  this  would  seem  better  to  meet  dent  proof." 
the  very  able  reasoning  of  Chief  Justice 
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The  donatio  is  simply  a  conditional  gift  made  in  contemplation 
of  death  by  whatever  cause,  whether  an  existing  disaster  or  an 
impending  peril ;  and  if  there  be  a  failure  of  the  condition,  by  this 
expectation  of  death  not  being  realized,  the  gift  is  revoked.  It  is, 
therefore,  manifestly  immaterial  what  mode  of  death  is  contem- 
plated ;  the  failure  of  the  contemplated  death  is,  |jer  se,  a  failure 
of  the  implied  condition,  and  works  a  revocation  of  the  gift. 

This  is  simply,  notwithstanding  the  contradictions  and  confu- 
sion of  some  of  the  cases  and  text-books,  all  that  a  donatio  mortis 
causd  amounts  to.  Thus  further,  in  Dickeschied  v.  Exchange 
Bank,i  the  court  say  :  "  It  is  well-settled  law,  that  without  appre- 
hension of  death  from  some  present  illness  or  impending  peril, 
and  death  actually  resulting  from  such  illness  or  impending  peril, 
no  gift  causd  mortis  can  be  created." 

The  donor  must  part  with  all  dominion  over  the  property,  so 
that  no  further  act  of  him  or  of  his  personal- representative  is  ne- 
cessary to  vest  the  title  perfectly  in  the  donee  ;  to  belong  to  him 
presently  as  his  own  property  in  case  the  owner  should  die  of  his 
present  illness,  or  from  the  impending  peril,  during  the  lifetime  of 
the  donee,  and  without  making  any  change  in  relation  to  the  gift.^ 

In  Baskett  v.  Hassell,^  Mr.  Justice  Matthews,  delivering  the 
judgment  of  the  Supreme  Court  of  the  United  States,  says  :  "  A 
donatio  mortis  causd  must  be  completely  executed,  precisely  as 
required  in  the  case  of  gifts  inter  vivos,  subject  to  be  divested  by 
the  happening  of  any  of  tlie  conditions  subsequent,  that  is,  upon 
actual  revocation  by  the  donor,  or  hy  the  donor'' s  surviving  the 
apprehended  peril,ov  outliving  the  donee,  or  by  the  occurrence  of 
a  deficiency  of  assets  necessary  to  pay  the  debts  of  the  deceased 
donor.  These  conditions  are  the  only  qualifications  that  distin- 
guish gifts  mortis  causd  and  inter  vivos."  * 

We  think  it  clear  that  the  rule  of  the  common  law,  as  of  the 
civil  law,  is  as  laid  down  by  Justinian,  which  is  quoted  approv- 
ingly by  Lord  Chancellor  Loughborough  in  Tate  v.  Hilbert;^  and 
that  the  language  of  some  of  the  old  English  cases,  and  of  some 
of  the  text-books,  that  the  gift  can  only  be  made  "  during  a  last 
illness,"  cannot  be  sustained.^ 

In  Williams  v.  Guile,^  (a.  d.  1889),  a  gift  of  a  policy  of  insur- 

1  28  W.  Va.  340,  367.  »  107  U.  S.  602,  615. 

2  Bomeman  v.  SidJenger,  15  Me.  429  ;  *  See,  also,  1  Story's  Eq.  Jur.  607. 
"Wells  1,.  Tucker,  3  Binn.  366;  Cartant  v.  ^  2  Ves.  Jr.  111. 

Schuyler,  1  I'aige,  316  ;  Grimes  v.  Howe,  '^  In  Louisiana,  a  donatio  mortis  causd 

49  N.  Y.   17;  Dole  v.    Lincoln,  31  Me.  can  only  be  made  by  a  will  and  testament, 

422;    Richardson    v.    Adams,    10    Yerg.  and  takes  effect  when  the  donor  ceases  to 

273  ;  Sims   v.    Walker,    5  Humph.   503  ;  exist.     Johnson  ».  Waters,  111  U.  S.640. 
Gass  V.    Simpson,  4  Cold.  (Tenn.)  288  ;  '2  N.  Y.  St.  Eep.  251. 

Clough  V.  Clough,  117  Mass.  83. 
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ance,  made  by  the  donor  about  six  weeks  before  his  death,  was 
sustained  by  the  New  York  Court  of  Appeals,  affirming  the  judg- 
ment of  the  Supreme  Court.  The  donor  had  had  two  strokes  of 
paralysis  previously ;  but  he  looked  well  at  the  time  of  the  trans- 
action, and  about  six  weeks  afterward  he  had  a  third  attack  of 
paralysis,  with  which  he  lingered  for  a  few  days  and  died.  The 
gift  was  sustained  as  a  good  gift  donatio  mortis  oausd.  So  in 
Grymes  v.  Hare,^  a  gift  made  five  months  before  the  donor's  death 
took  place,  was  sustained  as  a  gift  mortis  eausd  ;  the  donor  having 
continued  ill  from  the  time  he  made  the  gift  (althougli  not  then 
in  extremis')  until  the  time  of  his  death.  The  court  held  that  the 
gift  must  be  made  with  a  view  to  the  donor's  death,  and  that  he 
must  die  of  that  ailment  or  apprehended  peril. 

But  in  Weston  v.  Hight,^  where  the  donor  was  ill  of  consump- 
tion and  expected  to  live  but  a  little  while  when  he  made  the  gift, 
and  afterwards  got  better  and  attended  to  his  business,  until,  some 
nine  months  afterward,  he  was  taken  sick  again  so  as  to  be  con- 
fined to  his  house,  and  soon  after  died  ;  it  was  held  that  the  don- 
or's recovery  subsequent  to  the  gift  vacated  it,  as  his  deatli  was 
not  from  the  existing  illness  or  apprehended  peril  in  contempla- 
tion of  which  he  had  made  the  gift. 

In  Rankin  v.  Weguelin,''  the  donor,  "  being  under  the  apprehen- 
sion of  death,"  gave  the  defendant,  a  fortnight  before  his  death, 
bills  of  exchange.  It  does  not  appear  from  the  case  that  at  the 
time  the  donor  was  ill.  The  gift  was  sustained  as  a  donatio  mortis 
causd.  In  Jones  v.  Selby,*  a  gift  was  held  by  the  Master  of  the 
Rolls  to  be  a  good  gift  mortis  eausd,  which  was  made  three  years 
before  the  donor's  death.  The  decree  was  reversed,  but  only  on 
the  ground  that  there  was  no  proof  that  a  tally  on  the  govern- 
ment for  £500,  which  was  the  matter  in  dispute,  was  among  the 
gifts  made  to  the  plaintiff  in  the  suit.  So,  in  Hill  v.  Chapman,^  a 
gift  was  sustained  as  a  donatio  causd  mortis,  which  was  given  to 
the  defendant  long  before  the  donor's  death ;  it  not  appearing  in 
the  case  that,  at  the  time,  the  donor  was  ill.  And  in  Snellgrove 
V.  Baily,^  where,  the  illness  of  the  donor  not  appearing  by  the  case, 
a  gift  of  a  bond  for  £100  to  the  defendant,  the  donor  saying,  with 
reference  to  the  gift,  "  In  case  I  die,  it  is  yours  ;  and  then  you  will 
have  something ; "  the  gift  was  held  by  Lord  Chancellor  Hard- 
wicke  to  be  a  good  donatio  causd  mortis. 

In  Blount  v.  Burrow,''  too,**  the  effect  of  the  holding  is  that  such 

1  49  N.  Y.  17.  '  2  Bro.  C.  C.  612. 

2  17  Me.  287.  ^  3  Atk.  21i. 

3  27  Beav.  309.  '  i  Bro.  C.  C.  71. 
*  Free,  in  Ch.  300.  *  See  p.  76. 
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a  gift,  made  twelve  days  before  death,  without  any  allegation  of 
illness  at  the  time  the  gift  was  made,  may  be  sustained  as  having 
been  made  in  contemplation  of  death.  Smith  v.  Smith  ^  shows  a 
similar  absence  of  any  statement  of  illness  at  the  time  of  the 
malfing  of  a  gift,  which  was  sustained  as  a  good  gift  mortis  causd. 

In  Edwards  v.  Jones,^  the  gift  failed  as  a  donatio  mortis  causd, 
because  the  court  held  that,  among  other  causes,  the  donor  was 
not  in  such  a  state  of  illness,  or  expectation  of  death,  as  would 
warrant  a  supposition  that  the  gift  was  made  in  contemplation  of 
that  event.  And  in  the  old  case  of  Duffield  v.  Elwes,^  it  was,  in 
equivalent  language,  laid  down  by  Lord  Eldon,  that  nothing  could 
be  "  more  clear  than  that  this  donatio  mortis  causd  must  be  a  gift 
made  by  a  donor  in  contemplation  of  the  conceived  approach  of 
death."  So  Burns' definition  is :  '■^Donatio  causa  mortis,  ov  a  gift 
in  prospect  of  death,  is  where  a  man,  moved  with  the  consideration 
of  his  mortality,  doth  give  and  deliver  something  to  another,  to  be 
his  in  case  the  giver  die,  but  if  he  lives  he  is  to  have  it  again."  * 

But  while  it  is  manifest  that  some  of  these  old  English  cases 
cannot  be  sustained,  where  the  gifts  do  not  seem  to  have  been 
made  in  what,  within  the  rule  as  to  donationes  mortis  causd,  is  an 
apprehension  of  death ;  on  the  other  hand,  the  text-writers  who 
have  laid  down  the  rule,  in  effect,  that  the  contemplation  of  death 
must  be  that  '■'■from  an  existing  disorder,"  or  "if  a  gift  be  not 
made  by  the  donor  in  peril  of  death,  i.  e.,  with  relation  to  his 
decease  by  illness  affecting  him  at  the  time  of  the  gift,  it  cannot  be 
supported  as  a  donation  mortis  causd,"  ^  is,  as  we  have  shown, 
equally  as  wrong  in  the  opposite  direction. 

This  citation  from  Williams  is  the  authority  which  misled  the 
junior  members  of  the  New  Brunswick  court,  in  the  unsound  de- 
cision of  Earle  v.  Botsford,^  to  which  we  have  previously  referred. 

But,  in  the  note  to  Williams,^  it  is  said,  "  Tn  Blount  v.  Burrow, 
as  reported  in  1  Ves.  Jr.,  546,  Eyre,  C.  B.,  seems  to  be  of  the  opin- 
ion that  there  must  be  positive  evidence  that  the  gift  was  made 
in  the  last  illness ;  but  this  dictum  is  not  found  in  the  report  of 
the  case  in  4  Bro.  Ch.  Cas.,  72,  and  does  not  seem  supported  by 
any  other  authorities:'  In  Edwards  v.  Jones,8  however,  it  is  said 
by  Vice-Chancellor  Shadwell,  that  "  It  is  of  the  essence  of  a  do- 
natio mortis  causd  that  the  gift  shall  be  proved  to  have  been 
made  in  contemplation  of  the  donor  shortly  terminating  life  by 
reason  of  extreme  sickness  or  extreme  old  age."  But  this^was  but 
an  obiter  dictum,  and  unquestionably  is  not  law  by  the  civil  law, 

2  1  Myl.  &  Cr.  226,  236.  «  23  N.  B    R   407 

*  i  Burns'  Ec.  L.  110.  8  7  gi^  325^  '  '"- 
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nor,  as  derived  from  the  civil  law,  by  the  common  law  either. 
We  examine  some  additional  authorities  on  the  subject. 

In  Ward  v.  Turner,^  where  Lord  Hardwicke  treats  the  gift  as 
one  made  "  in  prospect  of  death,"  ^  not  necessarily  from  illness, 
he  says,  with  reference  to  the  characteristics  of  the  gift :  "  It 
is  not  on  a  general  apprehension  of  approaching  mortality,  but 
when  the  particular  recovery  of  the  donor  is  annexed  by  way  of 
defeasance  to  the  gift,  which  would  be  otherwise  absolute.  It 
may  be  confined  to  an  immediate  illness  [meaning  here,  clearly, 
where  the  apprehension  of  death  is  from  illness]  ;  but  the  Roman 
law  puts  the  case  of  a  man's  going  a  journey,  which  was  formerly 
more  hazardous  than  now :  so  if  going  to  battle,  and  in  case  he 
is  killed,  and  makes  that  gift :  so  if  under  bad  state  of  health  he 
makes  a  complete  gift,  if  he  does  not  recover ;  that  must  mean 
some  circumscribed  time  or  illness,  and  there  must  be  some  sort  of 
defeasance  arising /rom  the  recovery  or  return  home,  to  these  dona- 
tions ;  otherwise  it  is  an  absolute  gift." 

The  effect  of  this  is,  that  the  gift  is  not  good  mortis  causa  if 
given  in  general  expectation  of  death  from  mortality,  but  it  must 
be  made  under  an  apprehension  of  death  from  some  particular 
imminent  cause,  whether  that  be  illness  or  any  other  cause,  in 
order  that  the  conditions  of  a  gift  mortis  causd  may  arise. 

The  civil  law  went  further  than  the  common  law.  Under  the 
civil  law,  a  man  might  be  in  good  health  and  in  no  immediate 
apprehension  of  death,  but  he  might  be  placed  in  a  situation,  or 
about  to  embark  in  an  undertaking,  calculated  to  remind  him  of 
his  mortality.  He  might  be  preparing  for  a  long  journey  or  voy- 
age ;  he  might  have  to  pass  through  a  country  notoriously  beset 
by  robbers  ;  he  might  have  private  enemies  or  powerful  oppres- 
sors to  cope  with ;  and  under  these  or  similar  circumstances,  he 
might  be  desirous  of  making  a  conditional  gift  of  his  property, 
to  take  effect  in  favor  of  friend  or  relative  in  case  of  his  prema- 
ture decease,  and  subject  to  resumption  if  he  should  escape  the 
contemplated  danger.  Such  gifts,  under  the  civil  law,  were  called 
donationes  mortis  causd^ 

With  us,  there  being  no  immediate  apprehension  of  death,  these 
would  be  conditional  gifts  inter  vivos,  or  absolutely  void  as  at- 
tempted testamentary  dispositions.* 

1  2  Ves.  Sr.  431,  435.  Penelope,  though  at  the  same  time  express- 

2  See  p.  438.  ing  a  resolution  to  defeat  the  desij^ns  of  his 
'  See  Dig.  Lib.  39,  tit.  6,  11.  3  &  4.  enemies  and  destroy  the  suitors,  if  he  could, 
*  As  in  the  case  where   Justiniau,  in     makes  a  conditional  gift  of  his  patrimony 

the  Institutes,  Lib.  2,  tit.  7,  as  a  donatio  to  his  friend  Piraeus,  in  the  following  lines, 

mortis  causd,  quotes  from  the  17th  book  of  thus  rendered  by  Cowper  :  — 

the  Odyssey,  the  case  of  Telemachus,  who,  »  pirjeus,  wait;  for  I  foresee  not  yet 
contemplating  the  possibility  of  his  falling        The  upshot.      Should  these  haughty  ones 
a  victim  to  the  hostility  of  the  suitors  of  effect 
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In  Walter  v.  Hodge,i  Sir  Thomas  Plumer,  M.  R.,  says :  "  Nor  is 
it  necessarv  that  the  donation  should  be  in  the  last  illness.  It  is 
sufficient  if  made  in  contemplation  of  death,  and  on  the  conditions 
stated."  In  Tate  v.  Hilbert,^  the  definition  of  a  gift  mortis  causd 
by  the  civil  law  is  recognized  by  Lord  Loughborough ;  i.  e.,  where 
a  person  being  in  peril  of  death  gives  something,  but  not  so  that 
it  shall  presently  be  his  that  received  it,  but  in  case  the  giver 
dies  ;  and  the  definition  of  Justiuian,^  as  quoted  by  Chief  Justice 
Gibson,  in  Nicholas  v.  Adams,*  was  held  to  be  a  clear  and  correct 
definition  of  a  gift  mortis  causd. 

So,  in  Parish  v.  Stone,^  Chief  Justice  Shaw  accurately  states 
the  law  thus  :  "  It  is  now  well  settled,  that  under  certain  limita- 
tions a  gift  may  be  made  by  one  in  piresent  contemplation  of  death, 
of  money  or  other  property  capable  of  passing  by  delivery ;  that 
to  give  effect  to  such  a  donation  there  must  be  a  clear  and  mani- 
fest intention  of  the  owner  to  give  a  subject  capable  of  passing 
by  delivery,  and  an  actual  delivery  at  the  time,  in  contemplation 
of  death ;  that  such  a  gift  is  inchoate  and  does  not  become  per- 
fect till  the  death  of  the  donor  ;  that  it  is  revocable  by  the  donor 
during  his  life,  and  if  he  recovers  from  the  sickness  or  other  cause 
of  apprehended  death,  under  which  the  donation  is  made,  the  gift 
is  void.  But  where  there  is  such  a  gift  and  actual  delivery,  and 
the  expected  death  of  the  donor  ensues,  the  gift  is  complete,  and 
vests  the  property  in  the  donee,  presently,  without  its  vesting  in  or 
passing  through  the  executor  or  administrator,  and  it  is  liable  to 
be  divested  only  in  favor  of  the  creditors  of  the  owner." 

Sessions  v.  Mosely,^  is  to  the  same  effect.  And  in  a  more  recent 
case  in  the  same  court,  the  ruling  of  a  judge  was  sustained  to 
the  effect  that  to  establish  a  donatio  causd  7nortis,  there  must  be 
shown  a  clear  and  manifest  intention  on  the  part  of  the  owner  of 
the  property  to  make  the  gift ;  a  subject  capable  of  passing  by  deliv- 
ery, and  an  actual  delivery  at  the  time  in  contemplation  of  impend- 
ing death;  that  where  there  is  such  a  gift  and  actual  delivery,  and 
the  expected  death  of  the  donor  ensues,  the  gift  is  complete,  and 
vests  the  property  in  the  donee  presently,  without  it  vesting  in  or 
passing  through  the  executor  or  administrator."  "> 

In  an  article  in  21  Am.  Law  Rev.,  at  p.  740  (a.  d.  1887),  the 

Mydeath  clandestine  under  my  own  roof,  3  lustitutes,   Lib.  2,  tit.  7,  De  Dona- 

And  parcel  my  inheritance  by  lot,  tionibus 

I  rather  wish  these   treasures  thine,   than  4  o  lin.  _l   i-r  n,    i  i   i 

j.[,3Jf3 .  '  *  '2,  Whart.  17,  21, stated  ante,  reversing 

But  should'l  with  success  plan  for  them  all  the  judgment  of  the  majority  of  the  court  in 

A  bloody  death,  then,  wing'd  with  joy,  thy-  S;  0. ,  1  Miles  ( Pa. ),  90,  which  sustained  a 

self  direction  to  the  jury  tliat  a  donatio  causd 

Bring  home  these   presents  to  thy  joyful  moriis  must  be  made  during  a  Zcssi  iWwess. 

friend."  6  14  pjck.  igg^  203. 

1  2  Swanst.  92,  100.  6  4  Cush.  87,  91,  et  sen. 

2  2  Yes.  Jr.  Ill,  119,  120.  '  Clough  v.    Clough,    117  Mass.   83. 
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law  is  well  stated :  "  The  first  requisite  necessary  to  constitute 
a  valid  donatio  causd  mortis  is  that  it  must  be  made  in  peril  of 
death.^  This  necessity  that  the  gift  should  be  made  in  contempla- 
tion of  death,  is  sufficiently  obvious  from  the  very  title  of  the  gift, 
causd  mortis,  —  for  the  cause  of  death ;  in  consideration  of  death ; 
on  account  of  or  in  anticipation  of  death.  The  gift  must  be  made 
while  the  donor  is  under  the  apprehension,  fear,  suspicion,  or 
expectation  of  death,  near  at  hand.^  A  vague  and  general  impres- 
sion that  death  may  occur  from  those  casualties  which  attend  all 
human  affairs,  but  which  are  still  too  remote  and  uncertain  to  be 
regarded  as  objects  of  present  contemplation  and  apprehended 
danger,  is  not  sufficient.  Nor  that  the  donor  be  '  moved  by  the  gen- 
eral consideration  of  man's  mortality,'  as  is  usually  the  incentive 
which  induces  men  to  make  wills ;  but  he  must  be  under  some 
special  and  peculiar  danger  at  the  time.^  The  gift  is  presumed  to 
be  in  contemplation  of  death  where  the  donor  is  '  in  his  last  sick- 
ness,' or  '  languishing  on  his  death-bed.'  *  It  is  not,  however, 
necessary  that  the  donor  should  be  really  suffering  from  some 
disease.  If  he  is  in  danger  of  death  from  any  other  cause  it  will 
he  sufficient."  ^ 

It  was  contended,  in  Dexheimer  v.  Gautier,^  that  a  gift  of 
bounty  money,  made  and  delivered  by  an  able-bodied  man  to  the 
appellant,  at  the  time  of  the  donor's  enlistment  into  the  United 

Williams,  J.,  says,  in  Walsli's  Appeal,  122  ferring  to  the  statement  in  some  of  the 

Pa.  177,  187:   "All  gifts   are  necessarily  authorities  that  a  gift  mortis  ot«S(«  can  only 

inter  vivos,  for  a  living  donor  and  donee  te  made  during  a  last  illness,  the  court  say, 

are   indispensable   to   a   valid   donation;  Bacon,  J.  delivering  the  judgment:  "The 

but  when  the  deed  is  prompted  by  the  modification  of  this  rule,  as  I  have  sug- 

helief  of  the  donor  that  his  death  is  impend-  gested,  relates  mainly  to  the  nearness  of 

ing,  and  is  made  as  a  provision  for  the  the  approach  of  death,  and  I  think  there 

donee,  if  death  ensues,  it  is  distinguished  will  be  no  case  found  where  such  a  gift  is 

from  the  ordinary  gift  inter  vivos,  and  is  upheld,  in  which  there  was  not  either  peril 

called  donatio  mortis  causd,"  of  death  from  some  cause  imminent  and  im- 

^  Duffield   V.    Elwes,    1    Bligh,    N.    s.  pending,  or  the  conceived  near  approach  of 

530;  Knott  v.  Hagan,   4  Met.  (Ky.)  99;  natural  death.     It  is  not  indeed  necessary 

Champney  v.  Blanchard,  39  N.  Y.  Ill  ;  that  the  party  should  be  in  extremis,  ac- 

Edwards  v.  Jones,  1  My.  &  Cr,  233,   236  ;  cording  to  some  of  the  earlier  cases,  but 

Walker  v.  Hodge,  2  Swanst.  97,  100.  the  gift  will  be  presumed  to  be  in  contem- 

^  Gourley  v.  Linsenhigler,  51  Pa.  345  :  plation  of  death,  when  the  donor  is  on  his 

Weston  V.  Hight,    17  Me.    287  ;  Irish  v.  death-bed,  or  languishing  in  what  proves 

Nutting,   47    Barb.   370  ;    Thompson  v.  to  be  his  last  illness.    ...   A  vague  and 

Thompson,  12  Tex.  327.  general  impression  that  death  may  occur 

5  Dexheimer  I'.  Gautier,  34  How.  (N.Y.)  from   those    casualties   which   attend   all 

472  ;  Smith  v.  Dorsey,  38  Ind.  451,  and  human   affairs,    but    which   are   still  too 

other  cases  above  cited.  remote  and  uncertain  to   be  regarded  as 
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entirely  concur.     See  also  Wells  v.  Tucker,  dition  to  fear  approaching  death  from  a 
3  Binn.  370,  per  Tilghnian,  C.  J.  ;  Mich-  proximate  and  impending  peril,  or  from 
ener  «.  Dale,  23  Pa.  St.  59,  63  ;  Grymes  illness  preceding  expected  dissolution." 
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Nutting,  47  Barb.  370,  386,  387,  after  re- 
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States  Army  in  1864,  after  he  had  successfully  passed  the  exami- 
nation made  by  the  surgeon  with  regard  to  his  health  and  fitness, 
was  a  gift  mortis  causd.  The  appellant's  answer  rested  solely  on 
the  claim  that  it  was  such  a  gift.  The  majority  of  the  court  held 
(Barbour,  J.,  dissenting,  who  held  that  the  gift  was  good,  mortis 
causa)  that  the  gift  alleged  in  the  answer  was  an  absolute  one, 
or  void.  Chief  Justice  Robertson,  who  delivered  the  judgment 
of  the  majority  (himself  and  Garvin,  J.),  said:  "Death  by  any 
casualty  at  any  time  did  not  render  it  a  donatio  mortis  causd,  be- 
cause it  was  inevitable.  No  case  is  to  be  found  of  a  donatio  mortis 
causd  unless  by  some  imminent  peril,  and  when  that  has  passed 
away  the  giver  has  a  right  to  revoke  it.  It  is  immaterial  whether 
such  a  gift  be  a  conditional  one,  dependent  upon  the  escape  of  the 
donor  from  impending  peril,  or  a  revocable  one,  dependent  upon 
his  death  thereby,  without  any  revocation,  or  whether  the  peril  be 
confined  to  sickness  or  may  include  the  dangers  of  travelling, 
navigation,  or  battle." 

The  majority  of  the  court  did  not  differ  with  Barbour,  J.,  as  to 
the  principle  which  we  are  considering, of  a  donatio  mortis  causd; 
the  difference  between  them  being  as  to  the  application  of  the 
principle  to  the  facts  as  alleged  and  as  proved  in  the  case.  Thus, 
after  showing  by  the  authorities  that  the  definition  of  Blackstone, 
which  is  substantially  that  too  of  Williams  on  Executors,  which 
misled  the  junior  members  of  the  New  Brunswick  Court  in  Earle 
V.  Botsford,!  is  too  narrow,  in  so  far  as  it  confines  this  species  of 
gift  to  cases  of  last  illness ;  it  being  sufficient  if  the  apprehension 
of  death  arises  from  other  causes,  as  from  infirmity,  old  age,  or 
any  external  or  anticipated  danger,  Barbour,  J.,  says :  — 

"  If  then,  a  gift  is  [not  ?  ]  void  as  a  donatio  mortis  causd,  when 
made  in  contemplation,  expectation,  consideration,  apprehension, 
or  prospect  of  death,  arising  from  sickness,  infirmity,  old  age,  or 
any  external  or  anticipated  peril  or  danger,  as  seems  to  be  fully 
established  by  the  learned  writers  above  mentioned,  and  the 
authorities  cited  by  them,  there  can  be  no  good  reason  wliy  an 
enlisted  soldier  of  the  United  States  might  not,  under  the  circum- 
stances detailed  in  the  pleadings  and  admissions  of  the  parties, 
have  made  such  a  gift  of  his  bounty  money  to  another  as  would 
constitute  a  good  and  complete  donation  mortis  causd.  The  obli- 
gation assumed  by  such  soldier  almost  necessarily  exposed  his  life 
to  extraordinary  perils  and  dangers." 

The  case  of  Gass  v.  Simpson  ^  is  a  very  similar  case  in  princi- 
ple to  the  Illinois  case  of  Virgin  v.  Gaither,^  stated  by  us  s^ipra, 
and  where,  as  there,  the  gift  was  sustained.     But  while  in  the 

1  23  N.  B.  R.  407.  2  44  Coldw.  (Tenn.)  288.  3  42  lU.  39. 
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Illinois  case  the  gift  is  sustained  as  a  good  conditional  gift ;  in 
the  Tennessee  case,  it  is  expressly  decided  by  the  majority  of  the 
court  (Milligan,  J.,  dissenting),  on  the  ground  that  the  gift  in 
question  constituted  a  valid   donatio  eausd  mortis. 

If  Virgin  v.  Gaither  ^  is  sustainable  on  the  ground  that  the  gift 
was  a  good  conditional  gift  inter  vivos,  and  we  think  it  is,  then 
the  case  of  Gass  v.  Simpson  ^  can  also  be  sustained  on  the  ground 
that  the  gift  was  a  gift  inter  vivos  on  a  valid  condition,  and  took 
effect  on  the  happening  of  the  condition,  without  going  the  length 
of  holding  that  the  gift  in  question  was  a  donatio  mortis  causd. 

In  this  case,  as  in  the  New  York  case  of  Dexhaimer  v.  Gautier,^ 
the  dissenting  judge  did  not  object  to  the  exposition  of  the  law  as 
laid  down  by  the  majority  of  the  court ;  but,  as  there,  raised  the 
question  as  to  the  application  of  those  principles  to  the  state  of 
facts  disclosed  in  the  record. 

In  Gass  v.  Simpson,*  as  in  Virgin  v.  Gaither,^  the  condition  was 
expressed ;  and  therefore,  as  in  that  case,  the  facts  might  well 
bring  the  gift  in  the  Tennessee  case  within  the  "  conditional  gift " 
as  distinguished  from  a  gift  mortis  eausd  (where  the  condition, 
though  not  expressed,  is  implied)  by  the  majority  of  the  court  in 
their  judgment,  where  they  say  :  "  Now,  in  case  of  a  conditional 
gift,  when  death  is  not  expected,  the  condition  must  be  expressed, 
and  the  contingency  upon  which  it  is  to  take  effect,  specified.  But 
in  case  of  a  gift  causd  mortis,  both  the  condition  and  the  contin- 
gency are  implied  from  the  occasion,  and  need  not  be  expressed 
or  specified.  Hence  if  the  danger  or  peril  be  passed,  or  if  made 
in  sickness  the  donor  recover  from  his  illness,  or  if  he  resume  the 
possession  of  the  gift,  it  will  be  defeated." 

In  Gass  v.  Simpson,^  the  facts  were,  that  one  C.  was  forced  to 
leave  his  home  in  East  Tennessee,  in  August,  1862,  to  avoid  the 
operation  of  the  Confederate  conscription  laws,  and  went  to  Ken- 
tucky, where  he  joined  the  Union  army,  and  never  returned,  having 
died  in  Kentucky  in  1863.  On  the  day  before  he  left,  he  deliv- 
ered a  sum  of  money,  together  with  some  notes,  receipts,  etc.,  to 
one  of  the  respondents,  to  whom  he  stated  thatij^e  never  returned, 
he  wanted  it  all  to  be  given  to  his  son  ;  and  on  the  day  he  left,  he 
repeated  this  statement.  The  administrator  of  C.  filed  his  bill, 
claiming  the  money,  etc. ;  and  the  bill  being  dismissed,  appealed. 
In  affirming  the  decree  dismissing  the  bill,  Hawkins,  J.,  in  deliv- 
ering tlie  judgment  of  the  majority  of  the  court,  states  very  accu- 
rately the  principles  governing  donationes  mortis  causd;  but  we 
think,  with  the  dissenting  judge,Milligan,  J.,  that  the  case  in  question 
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was  not  a  valid  gift  mortis  causd.  With  the  statement  of  princi- 
ples in  the  case  we  fully  concur ;  as  to  their  application  to  the 
facts  we  are  more  than  doubtful.  After  a  just  reference  to  the 
"  vei'y  learned  and  able  opinion  in  the  case  of  Nicholas  v.  Adams,"  ^ 
of  Chief  Justice  Gibson  (which,  as  we  have  already  intimated,  is 
the  ablest  discussion  of  the  question  we  have  found  in  any  of  the 
common-law  cases),  and  an  examination  of  other  authorities  on  the 
question,  the  following  accurate  exposition  of  the  law  is  made  :  — 

"  After  a  review  and  careful  analysis  of  all  the  authorities  to 
which  we  have  had  access,  we  conclude  that  upon  principle  and 
in  accordance  with  what  seems  to  be  the  weight  of  authority,  the 
essential  requisites  of  a  donatio  causd  mortis  are,  that  it  being 
made  during  the  sickness  of  the  donor,  or  whilst  under  the  belief 
that  he  is  in  peril  of  death,  or  surrounded  by  threatened  dangers 
from  which  he  has  an  immediate  existing  apprehension  of  death, 
and  in  contemplation  of  death  from  such  sicliness,  peril,  or  dan- 
ger, he  is  thereby  moved  to  make  the  donation.  But  we  do  not 
mean  by  this  that  the  donor  must  be  in  extremis,  or  moved  by  the 
apprehension  of  immediate  death  ;  but  the  apprehension  itself 
must  be  immediate.  A  general  apprehension  of  death  from  the 
mortality  of  man  will  not  be  sufficient,  but  it  must  be  an  appre- 
hension arising  from  the  particular  sickness,  peril,  or  danger." 

Unless  such  a  case  as  Jones  v.  Selby,^  where  the  gift  was  made 
by  the  donor,  in  apparently  good  health,  three  years  before  his 
death,  and  which,  as  "  a  gift  in  proesenti  to  take  effect  in  futuro 
after  the  party's  death,"  was  agreed  to  be  a  good  donatio  causd 
mortis,  and  impliedly  assented  to  by  the  Lord  Chancellor  as  such, 
is  law  ;  and,  in  the  light  of  principle  and  of  the  later  authorities, 
we  do  not  think  it  is ;  then  we  think  that  a  gift  by  one  who  made 
it  under  no  more  direct  or  immediate  apprehension  of  death  than 
was  done  by  the  donor  in  Gass  v.  Simpson,^  in  leaving  one  State 
to  avoid  conscription,  and  going  into  another  State,  where,  subse- 
quently, he  joined  the  Federal  army,  and  apparently  died  a  nat- 
ural death,  is  not  made  "under  the  belief  that  he  was  in  peril 
of  death,  or  surrounded  by  threatening  dangers  from  which  he 
had  an  immediate  existing  apprehension  of  death"  so  as  to  make 
the  gift  a  valid  donatio  mortis  causd.  And  while  we  think  the 
law  of  donationes  mortis  causd  is  correctly  laid  down  in  the  case, 
which  clearly  would  exclude  from  its  operation  such  a  case  as 
Jones  V.  Selby,*  we  think  the  dissenting  opinion  of  Milligan,  J., 
the  better  one,  —  that  the  rule  laid  down  by  the  court  was  inap- 
plicable to  the  state  of  facts  disclosed  in  the  record. 

1  2  Whart.  17,  22.  3  44  Coldw.  288. 
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And  now,  while  we  think  we  have  got  to  a  correct  conclusion 
as  to  what  gifts  mortis  causd  are,  and  what  they  are  not,  some 
of  these  later  cases  suggest  an  examination  of  conditional  gifts, 
which  are  sustainable  as  such,  though  they  do  not  come  within  the 
class  of  donationes  mortis  causd. 

It  is  clear  that  where  a  gift  of  personal  property  is  made  by 
its  owner,  which  is  not  in  fraud  of  creditors,  and  the  subject  of  the 
gift  is  delivered  to  the  donee,  the  property  in  the  chattel  passes 
to  the  donee.i  So,  where  personal  property  is  given  by  its  owner 
conditionally,  on  a  condition  which  is  not  illegal,  and  the  chattel 
is  delivered  to  the  donee,  the  property  therein  becomes  absolute 
in  the  donee  on  the  performance  or  happening  of  the  condition.^ 

So,  if  A.  give  and  deliver  his  watch  to  B.,  on  his  being  about 
to  take  a  trip  to  a  foreign  country,  with  the  condition  that  if  A. 
do  not  return  within  six  months,  then  the  watch  is  to  become 
the  absolute  property  of  B.  ;  on  the  happening  of  the  condition, 
which  was  one  that  the  donor  had  the  right  to  impose,  there  is 
clearly  no  legal  principle  to  prevent  the  property  in  the  watch 
vesting  in  B.  at  the  termination  of  the  six  months,  if  A.  shall  not 
have  then  returned.  Precisely  on  the  same  principle,  we  think, 
if  personal  property  be  given  and  delivered  by  A.  to  B.,  on  the 
former  leaving  the  country,  on  the  condition  that  the  property 
shall  belong  absolutely  to  B.  if  A.  should  never  return  ;  as  this, 
too,  is  a  condition  which  A.,  with  his  gift,  would  have  a  legal 
right  to  impose ;  the  title  of  B.  in  the  property  would  not  be 
devested  until  the  happening  of  the  condition  upon  which  alone  it 
would  be  defeated.  There  is  no  principle  of  common  law  opposed 
to  this ;  nor  do  we  think  that  this  contravenes  the  statutes  of 
wills,  or  makes  it  an  attempt  to  make  a  testamentary  disposi- 
tion of  the  subject  of  the  gift,  simply  because  it  is  possible  that 
the  donor  might  return  at  any  time  prior  to  his  death  abroad,  and 
that  there  would  be  no  absolute  certainty  until  such  death  that  he 
would  not  return,  and  so,  by  returning,  defeat  the  gift.     Hence 
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we  think  it  clear  on  principle,  that  if  A.  should  die  abroad  with- 
out having  returned,  no  title  to  the  chattel  would  vest  in  A.'s 
executor  or  administrator. 

As  we  have  already  intimated,  we  think  that  the  holding  in 
Virgin  v.  Gaither  ^  can  be  sustained  on  precisely  this  principle, 
as  there  the  gift  was  only  liable  to  be  defeated  in  event  of  the 
donor  returning  to  the  place  he  had  left ;  and  if  he  did  not  so 
return,  the  gift  was  to  become  absolute.  We  do  not  think  that 
such  a  condition  to  prevent  the  gift  becoming  absolute,  if  exer- 
cised, would  be  at  all  illegal,  because  it  might  be  exercised  at  any 
time  during  the  life  of  A. 

So,  too,  without  straining  the  principle  of  a  donatio  mortis 
causd  unduly,  so  as,  in  order  to  sustain  it,  to  bring  Gass  v.  Simp- 
son ^  within  its  purview,  we  think  that  that  case,  like  Virgin  v. 
Gaither,^  may  be  sustained  on  the  same  ground  ;  as  there,  too,  the 
gift  was  made  by  the  donor  to  become  absolute  if  he  never  re- 
turned, and  he  never  did  return. 

While  we  think  with  Milligan,  J.,  in  Gass  v.  Simpson,^  that  the 
principles  governing  gifts  mortis  causd  are  not  applicable  to  those 
cases,  we  perceive  no  reason  why  they  are  not  sustainable  as  con- 
ditional gifts  inter  vivos.  Thus  in  Dexheimer  v.  Gautier,^  stated 
supra,  where  the  gift  was  bounty  money,  and  was  delivered  by 
an  able-bodied  man  to  the  appellant,  at  the  time  of  the  donor's 
enlistment  into  the  army  of  the  United  States,  in  1864,  after  hav- 
ing successfully  passed  the  examination  made  by  the  surgeon  with 
regard  to  his  health  and  bodily,  fitness,  and  where  the  exclu- 
sive reliance  was  that  it  was  a  donatio  mortis  causd,  the  gift  hav- 
ing been  made  about  the  time  the  donor  went  to  the  war,  and 
who  was  killed  in  the  war ;  the  majority  of  the  court  held,  and 
we  think,  correctly,  that  the  peril  was  not  sufficiently  imminent  to 
make  the  gift  a  donatio  mortis  causd ;  whatever  else  it  might 
have  been.  If  no  condition  was  attached,  it  was  a  gift  absolute 
inter  vivos  ;  and  if  a  condition  was  expressed  that  did  not  by  its 
nature  make  the  transaction  an  attempt  to  make  a  parol  testamen- 
tary disposition,  then  it  would  be  simply  a  conditional  gift  inter 
vivos.  And  we  think  the  court  were  perfectly  correct  in  holding 
that  the  gift  was  not  a  donatio  mortis  causd.  From  the  state- 
ment of  the  case,  the  gift  would  seem  to  have  been  a  simple 
absolute  gift  inter  vivos.  To  hold  that,  in  this  case,  where  there 
was  so  little  direct  apprehension  of  death,  there  was  a  gift  in 
contemplation  of  death,  would  be  as  great  an  error,  on  the  one 
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hand,  as  was,  on  the  other  hand,  committed  by  the  junior  judges 
of  the  New  Brunswick  Court,  in  Earle  v.  Botsford,i  stated  supra, 
in  holding  that  that  which  was  expressly  admitted  to  have  been  a 
gift  made  in  contemplation  of  death  by  suicide  (almost  immedi- 
ately followed  by  that  event)  was  not  a  gift  made  in  contemplation 
of  death! 

But  we  are  now  driven  to  the  investigation  of  a  subject  about 
which  we  had  not  thought  until  now  that  there  could  be  the 
slightest  question,  viz.,  whether  there  can  be  a  good  conditional 
gift  inter  vivos.  We  intimated  above  that  while  Virgin  v.  Gaither  ^ 
and  Gass  v.  Simpson,*^  in  the  light  of  the  late  authorities,  could 
not  be  sustained  on  the  ground  that  the  gifts  in  those  cases  were 
donationes  mortis  causd  ;  yet  that  they  might  be  sustained  as  valid 
conditional  gifts,  the  condition  upon  which  they  were  to  become 
absolute  having  been  performed,  or  the  condition  upon  which  they 
were  to  be  defeated  having  failed.  As  there  can  be  a  good  con- 
tract of  sale  conditionally,  a  good  contract  of  bailment  condition- 
ally, we  fail  to  perceive  any  reason  why  there  may  not  be  a  good 
contract  of  gift  conditionally.  Each  of  the  classes  of  contracts, 
as  much  as  either  of  the  others,  comes  withiu  the  definition  of 
a  contract,  —  an  agreement  between  two  or  more  parties  to  do 
or  not  to  do  some  particular  thing.  The  essential  distinction 
between  the  executory  contract  or  agreement  of  gift  and  any 
other  executory  agreement  or  contract  is,  that  the  former,  being 
merely  voluntary  and  having  no  consideration  to  support  it, 
has  with  it  a  locus  pcenitentioe,  and  cannot  be  enforced ;  while 
other  executory  agreements  or  contracts,  based  on  a  valid  consid- 
eration, are  enforceable.  All  gifts,  even  including  those  of  a 
strictly  testamentary  character,  which  latter  are  made  in  prcesenti 
to  take  effect  in  futuro,  are  in  one  sense  gifts  inter  vivos;  the 
essential  distinction  between  a  gift  mortis  causd  and  any  other 
conditional  gift  being,  we  think,  that  in  other  gifts,  generally,  the 
condition  must  be  expressed,  or  at  least  be  implied  from  special 
circumstances  connected  with  them;  while  in  gifts  mortis  causd, 
the  special  conditions  attaching  to  them  of  power  of  revocation, 
and  of  only  taking  effect  on  death  from  the  impending  cause,  are 
always  implied  when  not  expressed.  These  principles,  which  on 
principle  we  considered  thoroughly  well-established  elementary 
principles,  are  however,  we  find,  somewhat  violently  attacked  in 
Irish  V.  Nutting,*  and  more  particularly  in  Smith  v.  Dorsey." 

The  gift  in  the  Indiaaa  case  of  Smith  v.  Dorsey  ^  was  quite  as 
clear  a  conditional  gift  inter  vivos  as  it  was  in  the  Tennessee  case 

1  23  N.  B.  K.  407.  *  47  Barb.  370,  383  et  seq. 

2  42  111.  39.  *  38  Ind.  451. 
8  4  Coldw.  288.  ^  Ibid. 
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of  Gass  V.  Simpson,^  and  was  on  one  point  less  questionable  than 
it  was  in  the  Illinois  case  of  Virgin  v.  Gaither.^  So  if,  in  Smith  v. 
Dorsey,^  the  gift  as  a  conditional  gift  inter  vivos  (for,  as  in  the 
other  cases,  we  think  it  cannot  be  sustained  as  a  gift  mortis  causa, 
there  not  having  been  the  necessary  contemplation  of  approaching 
imminent  death)  cannot  be  sustained,  it  is  equally  as  clear  that 
it  cannot  be  in  either  of  these  other  cases. 

The  gift  of  a  gun  was  made  by  the  donor  in  Smith  v.  Dorsey  ^  after 
he  had  entered  the  military  service  of  the  United  States,  and  just 
prior  to  his  joining  the  army.  The  gun  was  presented  to  the  donee 
on  the  condition  that  if  the  donor  did  not  return,  the  gun  was  to  be 
the  property  of  the  defendant,  the  donee.  The  donor  then  left, 
leaving  the  gun  with  the  defendant,  and  never  returned,  but  died  in 
the  army ;  the  cause  of  death  not  being  stated.  This,  we  think, 
with  the  Supreme  Court  of  Indiana,  was  not  a  gift  mortis  causd, 
any  more  than  it  was  in  either  the  Illinois  case  or  in  the  Tennessee 
case  alluded  to  above.  In  an  action  by  the  donor's  administrator, 
for  the  gun,  the  court  below  found  for  the  defendant,  which  was 
sustained  by  the  court  of  Common  Pleas ;  but  on  appeal  to  the 
Supreme  Court  of  the  State,  the  decision  was  reversed.  The  court 
reached  the  conclusion,  as  in  Dexheimer  v.  Gautier,*  and  Irish  v. 
Nutting,^  that  the  gift  was  not  good  mortis  causd,  because  the 
decedent  was  at  the  time  of  the  gift  in  good  health,  and  had  no 
cause  to  apprehend  death  from  any  impending  danger  or  from 
material  causes. 

But  in  order  to  decide  for  the  plaintiff,  the  court,  as  they  had 
to  do,  went  further,  and  held  that  the  gift  was  not  good  inter 
vivos,  because  they  held  that  there  could  not  be,  under  the  com- 
mon law,  a  conditional  gift.  Buskirk,  C.  J.,  in  delivering  the 
opinion  of  the  court,  said :  "  To  constitute  a  valid  gift  inter  vivos, 
it  is  essential  that  the  article  given  should  be  delivered  absolutely 
and  unconditionally.  The  gift  must  take  effect  at  once  and  com- 
pletely, and  when  it  is  made  perfect  and  complete  by  delivery  and 
acceptance,  it  then  becomes  irrevocable  by  the  donor.  Gifts  inter 
vivos  have  no  reference  to  the  future,  but  go  into  immediate  and 
absolute  effect.  A  court  of  equity  will  not  interfere  and  give 
effect  to  a  gift  that  is  inchoate  and  incomplete." 

For  these  propositions,  1  Parsons  on  Contracts,  234 ;  2  Kent's 
Commentaries,  438 ;  Bouvier,  Law  Dictionary,  tit.  Gifts,  inter 
vivos ;  Bedell  v.  Carll,^  Irish  v.  Nutting,'  and  Dexheimer  v.  Gau- 
tier,^  are  cited. 

1  4  Coldw.  288.  6  47  Barb.  370. 

2  42  111.  39.  e  33  N.  Y.  581. 
8  38  Ind.  451.  '  47  Barb.  370. 

*  34  How.  Pr.  472.  8  34  How.  Pr.  472. 
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With  one  of  these  propositions  we  have  no  quarrel.  That  "  a 
court  of  equity  will  not  interfere  and  give  effect  to  a  gift  that  is 
inchoate  and  incomplete,"  is  generally,  though  it  also  is  not  uni- 
versally, true  ;  as  where  the  gift  is  in  the  nature  of  a  trust.i  But 
generally  it  is  true.^  But  this  simply  means,  as  it  says,  that  a  court 
of  equity  will  not  interfere  and  give  effect  to  a  gift  that  is  inchoate 
and  incomplete.  It  does  not  say  that  a  gift  which  has  been  made 
on  condition,  and  where  the  condition  has  been  performed,  and 
which  gift  therefore  is  complete  and  not  inchoate,  is  not  a  gift. 
All  that  it  means  is,  where  an  ingredient  is  wanting  to  make  the 
transaction  a  gift,  a  court  of  equity  will  not  interfere  to  supply 
the  ingredient,  or  to  compel  the  inchoate  donor  or  his  executors 
or  administrators  to  supply  it.  Thus  if  A.  say  to  B.,  "  I  will 
give  you  my  horse  to-morrow,"  and  does  not  give  it,  as  delivery  is 
the  very  essence  of  a  gift  unaffected  by  a  trust,  a  court  of  equity 
will  not  enforce  the  inchoate  gift  and  compel  the  delivery. 

The  other  propositions,  too,  as  far  as  they  are  correct,  do  not 
contravene  the  position  that  a  conditional  gift  of  personal  property, 
duly  delivered,  as  in  Smith  v.  Dorsey,^  Gass  v.  Simpson,*  and  in 
Virgin  v.  Gaither,^  takes  effect "  at  once  and  completely,"  on  the 
performance  of  the  condition  under  which  the  personal  property 
was  given  and  delivered,  and  then  becomes  "  absolutely  and  un- 
conditionally"  a  gift  "irrevocable  by  the  donor;"  going  "into 
immediate  and  absolute  effect "  on  the  condition  on  which  it  is 
given  being  performed.  The  analogy  to  a  conditional  sale,  as  to 
the  mode  of  vesting  of  the  property,  is  entire. 

Behind,  and  as  the  foundation  of  these  propositions,  is  the  fol- 
lowing from  Blackstone :  "  A  true  and  proper  gift  or  grant  is 
always  accompanied  with  delivery  of  possession,  and  takes  effect 
immediately;  as  if  A.  gives  to  B.  £100  or  a  flock  of  sheep,  and 
puts  him  in  possession  of  them  directly,  it  is  then  a  gift  executed 
in  the  donee,  and  it  is  not  in  the  donor's  power  to  retract  it, 
though  he  did  it  without  any  consideration  or  recompense.  .  .  . 
But  if  the  gift  does  not  take  effect  by  delivery  of  immediate  pos- 
session, it  is  then  not  properly  a  gift,  but  a  contract  [i.  e.,  an 
agreement  to  give]  ;  and  this  a  man  cannot  be  compelled  to  per- 
form, but  upon  good  and  sufficient  consideration."  ^ 

1  See  Jones  v.  Lock,  1  L.  R.  Cli.  35  ;  Burroughs,  1  Atk.  401 ;  Heartley  v.  Nich- 
Johnson  v.  Ball,  5  De  G.  &  Sm.  85  ;  Rich-  olson,  2.3  W.  Rep.  374  ;  James  v.  James, 
ardson  v.  Richardson,  3  L.  R.  Eq.  686  ;  19  L.  T.  N.  s.  809 ;  Antrobus  v.  Smith, 
Bridge  v.  Bridge,  16  Beav.  315  ;  and  cases  12  Ves.  47. 

cited  supra.  *  38  Ind.  451. 

2  Edwards    v.    Jones,   7    Sim.    325  ;         *  4  Coldw.  288. 
Fletcher  v.  Fletcher,  4  Hare,  78  ;  Weale         «  42  111.  39. 

V.  OUive,  17  Beav.  252  ;   Wycherley  v.  °  2  Blk.   Com.,  by  Chitty,  441,  and 

Wycherley,  2  Eden,  177  ;  Brownsmith  v.     note  (5). 
Gilboume,  2   Strange,    738 ;    Morris    o. 
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This  simply  is  to  the  effect  that  to  perfect  a  gift  there  must  be 
a  delivery  of  the  subject-matter.^  If  on  delivery  the  gift  be  abso- 
lute, "  it  takes  effect  immediately  "  on  the  delivery  ;  if  conditional, 
"  it  takes  effect  immediately  "  on  the  performance  of  the  condi- 
tion. The  giving  and  the  delivery  unite  to  make  the  gift  perfect ; 
and  where  there  are  both  of  these,  the  absolute  giving  and  the 
delivery  ;  or  the  conditional  giving  ;  when,  in  this  latter  case,  the 
performance  of  tlie  condition  and  the  delivery  unite,  the  gift,  in 
the  one  case  as  in  the  other,  is  complete. 

Blackstone's  position  simply  is  that  where  the  gift  is  only  prom- 
ised and  not  made,  it  is  simply  a  nudum  pactum,  —  a  promise 
to  give,  and  not  a  gift ;  and  being  without  "  good  and  sufficient 
consideration,"  cannot  be  enforced.  He  neither  says  nor  impli-es 
that,  in  the  case  of  a  gift  made  on  condition,  with  delivery  of  pos- 
session and  the  condition  performed,  the  transaction  is  not  a 
valid,  executed  gift. 

So,  too,  1  Parsons  on  Contracts,^  as  cited.  Professor  Parsons,  vir- 
tually using  the  language  of  Blackstone,  although  citing  no  author- 
ity for  the  first  proposition,  says  :  "  It  is  essential  to  a  gift  that  it 
goes  into  effect  at  once,  and  completely.  If  it  regards  the  future, 
it  is  but  a  promise ;  and  being  a  promise  without  consideration,  it 
cannot  be  enforced,  and  has  no  legal  validity.  Hence  delivery  is 
essential  to  the  validity  of  every  gift ;  for  not  even  a  court  of 
equity  will  interfere  to  enforce  a  merely  intended  or  promised  gift." 

This  does  not  mean,  any  more  than  Blackstone,  that  there  can- 
not be  a  good  conditional  gift.  All  that  it  means  is  that  there 
must  be  a  delivery  of  the  subject-matter,  —  that  a  promise  to  give 
is  not  a  gift,  and  tliat  a  "  merely  intended  or  promised  gift "  will  not 
be  enforced.  Thus,  to  be  severely  elementary,  a  promise  to  give, 
and  no  delivery,  is  no  gift ;  a  promise  by  A.  to  give  B.  his  horse 
at  C.  to-morrow,  passes  nothing  to  B.  without  the  delivery.  A 
promise  by  A.  to  give  B.  his  horse  to-morrow  if  B.  is  at  C,  and 
no  delivery,  the  gift  "  regards  the  future  ;  it  is  but  a  promise," 
and,  as  "  a  merely  intended  or  promised  gift,"  will  not  be  enforced. 
But  if  A.  gives  B.  his  horse,  delivering  the  horse,  and  the  horse 
is  to  become  the  property  of  B.  to-morrow,  if  B.  is  then  at  C, 
and  B.  is  then  at  C. ;  by  the  very  terms  of  the  gift,  the  condition 
has  been  performed,  the  gift "  goes  into  effect  at  once  and  com- 
pletely ;"  and  the  property  in  the  horse  is  irrevocably  in  B.^ 

1  See  Taylor  v.    Henry,  48  Md.  550  ;  54  Me.   446  ;  MoGrath  v.  Reynolds,  116 

Northrop  V.    Hale,    73   Mo.   66  ;  Dole  v.  Mass.   566  ;   French  v.  Raymond,  39  Vt. 

Lincoln,  31  Me.  422  ;  Robinson  v.  Ring,  623  ;   Headley  v.  Kirby,   18  Pa.  St.  326  ; 

72  Me.  140  ;  Pierce  v.   Bank,   129  Mass.  Savings  Bank  v.  Fogg,  82  Me.  538  ;  Drew 

432  ;    Hill  v.   Stephenson,   63   Me.   364  ;  v.  Hagerty,  81  Me.  231. 
Barker  v.  Frye,  75  Me.  29  ;  Stephenson  v.  2  Page  234. 

King,  50  Am.  Rep.  172  ;  Stevens  v.  Ste-  3  See  2  Blk.  Com.,  154-157,  on  Condi- 

vens,  2  Hun,  470 ;  Carleton  v.  Lovejoy,  tions. 
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It  will  be  noticed  here  that  both  Blackstone  and  Parsons  refer 
not  specially  to  what  are  distinguished  as  gifts  inter  vivos,  but 
to  gifts  generally.  Hence,  it  is  palpable  that  they  had  no  inten- 
tion of  saying  or  implying  by  their  language,  that  any  gift  could 
not  t)e  made  conditionally  ;  as  they  both  well  knew  that  the  very 
essence  of  one  of  the  class  of  gifts  to  which  they  were  referring, 
without  any  distinction  in  their  language  —  a  gift  mortis  causd  — 
is,  that  it  is  conditional,  and  that,  even  though  the  condition  be  not 
expressed,  it  is  always  implied.  And  why  one  class  of  gifts 
inter  vivos,  viz.,  that  class  covering  those  gifts  which  are  mortis 
causd,  must  always  by  their  every  nature  be  conditional ;  and  yet 
that  other  gifts  inter  vivos  cannot  be  good,  if  expressly  made 
conditionally,  neither  the  court  in  Smith  v.  Dorsey,^  or  any  other 
case,  has  shown  ;  nor,  we  think,  can  show. 

The  language  in  Kent,  too,  in  effect  from  Blackstone,  is  essen- 
tially the  same  as  in  Parsons,  and  requires  no  comment,  except  the 
remark  that  both  the  text  and  the  notes  show  that  all  he  meant 
was,  that  generally  delivery  is  essential  to  a  parol  gift  of  per- 
sonal property,  and  that,  on  the  gift  being  actually  made  (which 
it  only  is,  in  a  conditional  gift,  so  as  to  be  perfected,  when  it  be- 
comes absolute  by  the  condition  being  performed,  and  by  being 
consummated  by  delivery),  the  gift  goes  then  into  "  immediate  and 
absolute  effect ; "  ^  and  that  "  without  actual  delivery  the  title 
does  not  pass.  A  mere  intention  or  naked  promise  to  give,  without 
some  act  to  pass  the  property,  is  not  a  gift."  ^ 

So,  in  Bouvier,  whicli,  although  not  crediting  Kent,  is  virtually 
in  Kent's  language,  and  means  nothing  more.  He  says :  "  Gifts 
inter  vivos  have  no  reference  to  the  future,  and  go  into  immediate 
and  actual  effect.  Delivery  is  essential.  Without  actual  posses- 
sion, the  title  does  not  pass.  A  mere  intention  or  naked  promise  to 
give,  without  some  act  to  pass  the  property,  is  not  a  gift.  There 
exists  repentance  [the  locus  foenitentim]  so  long  as  the  gift  is 
[in-?]  complete,  and  left  imperfect  in  the  mode  of  making  it."* 

This  simply  means  that  generally  delivery  is  essential  to  a  gift 
inter  vivos,  as  it  is  equally  so  to  a  gift  mortis  causd.  It  does  not 
express  or  imply  that  there  cannot  be  a  conditional  gift,  any 
more  than  it  implies  that  there  cannot  be  a  conditional  sale  or 
conditional  bailment.  Nor  does  it  imply  that,  as  regards  gifts 
inter  vivos,  they  cannot  be  made  on  a  condition,  although  testa- 
mentary gifts  may  be,  and  gifts  mortis  causd,  which  are  testament- 
ary in  their  nature,  always  necessarily  are. 

In  Jones  v.  Selby,°  the  Lord  Chancellor  says  :  "  A  donatio  causd 

1  38  ind.  451.  *  Pearson    v.   Pearson,    7  Johns.   26 ; 

2  2  Kent's  Com.,  438.  Bouv.  Law  Diet.,  tit.  Gift,  2. 

3  xbid.  ^  Prec.  in  Ch.  300,  303. 
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mortis  is  a  gift  inprcesenti  to  take  effect  infuturo,  and  it  is  revoca- 
ble during  his  life,  as  a  will  is,  and  so  it  differs  nothing  from  a  will, 
for  it  is  not  a  present  substantive  gift."  And  in  Walter  v.  Hodge,i 
it  is  correctly  said :  "  To  constitute  a  donatio  mortis  causa  or  gift 
in  contemplation  of  death,  the  transaction  must  first  possess  the 
requisites  of  a  gift.  By  the  law  of  England,  in  order  to  transfer 
property  by  gift,  there  must  either  be  a  deed  or  instrument  of 
gift,  or  an  actual  delivery  of  the  thing  to  the  donee." "-  This  is 
the  very  opposite  of  declaring  that  as  a  donatio  mortis  causd  must 
first  possess  the  requisites  of  a  gift,  and  as  a  conditional  gift  (ac- 
cording to  Smith  V.  Dorsey)  ^  is  invalid,  therefore  a  donatio  mortis 
causa,  which  is  conditional,  does  not  "  possess  the  requisites  of  a 
gift ; "  and,  therefore,  there  cannot  be  a  donatio  mortis  causd;  it 
is  not  "  a  gift "  ! 

The  only  case  cited  by  Bouvier  *  is  simply  on  the  question, 
which  was  the  sole  one  in  the  contemplation  of  the  different 
writers  above  quoted,  viz.,  that  delivery  is  generally  essential  to 
a  gift.  Thus  the  court  said :  "  A  gift  is  not  consummate  and  per- 
fect until  a  delivery  of  the  thing  promised ;  and  until  then,  the 
party  may  revoke  his  promise.  A  parol  promise  to  pay  money 
as  a  gift  is  no  more  a  ground  of  action,  than  a  promise  to  deliver 
a  chattel  as  a  gift.  It  is  the  delivery  which  makes  the  gift  valid. 
Donatio  perficitur  possessione  accipientis." 

This  is  very  far  from  saying  or  implying  that  a  conditional  gift 
of  a  chattel,  which  has  been  delivered  and  the  condition  per- 
formed, is  invalid.  The  principles  governing  conditions  ^  apply 
as  well  to  gifts  of  chattels,  as  they  do  to  assignments  of  real 
estate,  or  to  sales,  bailments,  or  any  other  agreements  or  con- 
tracts. The  essential  distinction  in  the  gift  is  simply  the  deliv- 
ery ;  not  that  it  must  be  without  condition.  It  must  be  a  gift,  — 
not  a  promise  to  give ;  but  clearly,  on  principle,  it  may  as  well 
be,  as  a  sale,  conditional  as  unconditional.  On  this  point,  between, 
a  gift  and  a  sale,  we  say  advisedly,  there  is  no  distinction. 

In  Noble  v.  Smith,^  cited  in  Pearson  v.  Pearson,'?  the  essentials 
of  "  a  perfect  gift "  are  well  stated,  as  capacity  in  the  donor  to 
make  the  gift ;  an  acceptance  by  the  donee,  and  a  transfer  of  the 
possession.  But,  with  these,  there  is  nothing  to  prevent  the  gift 
being  made  conditionally  in  a  gift  inter  vivos,  any  more  than  there 
is  in  what  Kent,  C.  J.,  in  this  case,  describes  as  "  the  analogous  case 
of  gifts  causd  mortis,"  in  which  it  is  "  a  delivery  that  is  necessary 
to  make  the  gift  valid." 

1  2  Swanst.  92,  101,  n.  h.  *  Pearson  v.  Pearson,  7  Johns.  26. 

2  Irons  V.  Smallpiece,  2  B.  &  Aid.  552  ;  6  gee  authorities  cited  supra. 
Hooper  v.  Goodwin,  1  Swanst.  485.  ^  2  Johns.  52. 

3  38  Ind.  451.  '  7  Johns.  26. 
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The  case  of  Bedell  v.  Carll  i  is  no  better  authority  for  the  de- 
cision in  Smith  v.  Dorsey,^  than  are  the  other  authorities  cited  in 
it  which  we  have  examined.  The  entirely  accurate  language  in 
Bedell  v.  Carll  ^  (in  part  quoted  in  Smith  v.  Dorsey)  is  :  "A  gift 
inter  vivos  when  made  perfect  by  delivery  of  the  thing  given  is  an 
executed  contract  [and  as  a  contract  or  agreement,  then,  clearly 
as  in  other  agreements  or  contracts,  it  may  be  with  a  condition] , 
and  effectually  and  irrevocably  vests  the  property  in  the  donee. 
In  short,  all  that  is  essential  to  constitute  a  valid  transfer  of  property 
by  parol  gift  is  an  expression  to  that  effect  by  the  donor,  accom- 
panied by  a  delivery  of  the  thing  to  the  donee.  Of  course  neither 
a  donation  inter  vivos  or  mortis  causd  is  good  without  delivery ; 
but  in  the  one  case  the  title  passes  immediately  to  the  donee  on 
delivery  [the  court  was  here  simply  treating  of  the  gift  in  the 
case,  which  was  one,  without  condition,  of  a  promissory  note  of  a 
third  person  to  pay  money  in  the  future],  and  the  donor  has  no 
more  right  over  the  property  than  any  other  person ;  in  the  other, 
the  title  does  not  pass  immediately.  It  is  a  conditional  gift 
[Mark  this  I  It  is  a  conditional  giff] ,  to  take  effect  only  on  the 
death  of  the  donor,  who  in  the  mean  time  has  the  power  of  revoca- 
tion, and  may  at  any  time  resume  possession  and  annul  the  gift." 
A  gift  mortis  causd  is  here  shown  tp  come  within  the  class  of 
conditional  gifts,  in  which  particular  conditional  gift  the  peculiar 
conditions  of  a  donatio  mortis  causd  are  implied.  Certainly  this 
neither  holds  nor  implies  that  there  are  not  conditional  gifts. 

Dexheimer  v.  Gautier,*  previously  stated  by  us,  holds  that  a  gift 
made  by  one  in  perfect  health,  and  not  in  danger  of  death  from  some 
imminent  or  impending  peril,  was  not  a  good  donatio  mortis  causd. 
The  court  here  too  speak  of  conditional  gifts  as  though  there 
could  be  no  question  that  "  a  gift "  may  "  be  a  conditional  one." 
But  they  go  farther,  and  intimate  that  if  such  a  gift  (which  was 
expressed  only  to  take  effect  in  case  of  the  donor's  decease),  if  not 
void  (evidently  meaning  thereby,  if  it  were  not  void  as  a  gift  mor- 
tis causd),  was  "  an  absolute  one  ;"  i.  e.,  one  which  became  abso- 
lute when  the  condition  was  performed,  and  a  gift  notwithstanding 
that  it  was  on  condition. 

Irish  v.  Nutting,"  the  remaining  case  cited  in  Smith  v.  Dorsey,^ 
comes  somewhat  nearer  to  being  an  authority  for  the  decision  in 
the  latter  case  than  either  of  the  other  authorities  upon  which  it 
relies.  But  it  too  fails  to  go  to  the  extent  of  the  holding  in 
Smith  v.  Dorsey.'     In  Irish  v.  Nutting,^  promissory  notes  of  a 

1  33  N.  Y.  581.  ^  47  Barb.  370. 

2  38  Ind.  451.  "  38  Ind.  451. 
8  33  N".  Y.  at  p.  584.  ^  38  Ind.  451. 
«  34  How.  472. 
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third  party  were  given  and  delivered  to  the  plaintiff  by  the  defend- 
ant's intestate,  after  he  had  enlisted  in  the  service  of  the  United 
States,  and  before  he  had  entered  on  actual  service,  but  on  the  eve 
of  his  being  ordered  to  the  seat  of  war ;  the  words  and  condition 
of  the  gift  in  effect  being:  "  I  give  you  these  notes.  If  I  never 
return  they  are  yours."  He  left  and  never  did  return,  but  died 
away,  of  a  disease  contracted  wliile  in  the  service.  It  is  manifest 
that  this,  lilfe  the  other  cases  of  the  same  class  we  have  examined, 
was  not  a  good  gift  mortis  causd,  as  there  was  no  sufficient  con- 
templation of  death  from  any  imminent  cause.  The  court  below 
held  that  it  was  a  donatio  mortis  causd.  On  appeal  to  the  Supreme 
Court  of  New  York,  it  was  very  faintly  contended  for  the  respon- 
dent that  the  gift  was  a  good  gift  inter  vivos  ;  but  the  main  conten- 
tion was  as  to  whether  the  gift  was  good  or  not  mortis  causd.  The 
appellant,  merely  in  passing,  claimed  that  "  it  was  not  a  gift  inter 
vivos,  because  it  was  conditional,  and  made  to  depend  upon  an  un- 
certain event  in  the  future.  Gifts  of  this  description  have  no  ref- 
erence to  the  future,  and  go  into  immediate  and  absolute  effect. 
The  donor  renounces,  and  the  donee  immediately  acquires,  all  titles 
and  interest  in  the  subject  of  the  gift."  ^  And  the  court.  Bacon, 
J.,  delivering  their  unanimous  judgment,  and  entirely  misunder- 
standing the  meaning  of  Blackstone,  repeated,  without  explana- 
tion, by  Kent,  Parsons,  Bouvier,  etc.,  said  :  — 

"  On  the  argument  some  attempt  was  made  to  sustain  the  trans- 
action as  an  executed  absolute  gift  inter  vivos,  founded  on  the 
consideration  [a  gift  does  not  require  a  consideration]  of  the  ser- 
vices theretofore  rendered  the  intestate  by  the  plaintiff  in  the  care 
of  his  clothing  and  providing  him  board.  But  it  clearly  cannot 
be  sustained  as  such  a  gift,  for  the  obvious  reason  that  it  was 
coupled  with  a  condition,  upon  the  happening  of  which  the  owner 
was  to  resume  possession.  An  absolute  gift  which  divests  the 
donor's  title,  requires  the  renunciation  on  his  part  and  the  acqui- 
sition on  the  part  of  the  donee,  of  all  the  title  to  and  interest  in 
the  subject  of  the  gift.  It  is  very  clear  upon  all  the  testimony 
that  there  was  no  intention  on  the  part  of  the  intestate  to  part 
with  the  absolute  title  to  the  notes ;  but  he  contemplated  and 
provided  for  a  future  contingency,  on  the  occurrence  of  which  he 
should  resume  it,  making  the  plaintiff  in  the  mean  time  the  cus- 
todian. A  valid  gift  inter  vivos  has  no  reference  to  the  future, 
but  is  one  which  goes  into  immediate  and  absolute  effect.^  The 
precise  distinction  between  a  gift  inter  vivos  and  mortis  causd,  as  is 
correctly  said  in  Bedell  v.  Carll,^  is  that  in  the  one  case  the  title 

1  Citing  2  Kent's  Com.,  438;  2  Blk.  2  Kent's  Com.,  438. 

Com.,  441.  »  33  N.  Y.  684. 
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passes  immediately  to  the  donee  on.  delivery,  and  the  donor  has 
no  more  right  to  the  property  than  any  other  person ;  in  the  other, 
the  title  does  not  pass  immediately,  but  it  is  a  conditional  gift}  to 
take  effect  only  on  the  death  of  the  donor,  who  in  the  mean  time 
has  the  power  of  revocation,  and  may  resume  and  annul  the  gift." 

Thus,  it  is  evident,  that  the  supreme  court  of  New  York  did 
come  to  the  conclusion,  by  what  we  think  was  a  palpable  failure  to 
understand  the  scope  and  effect  of  the  authorities  on  which  they 
relied,  that  there  could  not  be  a  valid  conditional  gift  of  personal 
property  inter  vivos.  But  having  gone  thus  far,  they  took  the  posi- 
tion, as  the  court  below  had  "  only  sustained  the  gift  as  a  good 
one  mortis  causd,"  that  that  was  the  only  question  with  which  they 
had  to  deal.  So  all  that  they  (incorrectly,  we  should  say)  said  as 
to  the  invalidity  of  all  conditional  gifts  of  personal  property,  was 
purely  extra-judicial ;  and  as  far  as  the  holding  in  this  case  on 
this  point  is  concerned,  Smith  v.  Dorsey  ^  merely  receives  the  sup- 
port of  —  shall  we  say  ?  an  entirely  unsound  obiter  dictum. 

The  error  there  made  was  repeated  by  the  New  York  Court  of 
Appeals,  in  Doty  v.  Wilson,'*  where  Church,  C.  J.,  delivering  the 
unanimous  judgment  of  the  court,  referring  to  gifts  inter  vivos, 
fallaciously  says :  "  A  condition  attached  to  the  delivery  would 
invalidate  a  gift."  * 

To  show  how  easily  language,  such  as  misled  the  courts  in 
Smith  V.  Dorsey,^  in  Doty  v.  Wilson,^  and  in  Irish  v.  Nutting,'  is 
calculated  to  mislead,  we  quote  even  stronger  language  from  a, 
little  work  ^  recently  issued  (a.  d.  1891),  where,  referring  to  gifts 
inter  vivos,  the  author  says ;  "  The  kinds  of  gifts  treated  in  the 
last  chapter  are  absolute  and  unconditional  transfers  of  property 
between  living  persons,  where  no  revocation  by  the  donor  or  revest- 
ing of  the  property  is  designed,  or  indeed  possible"  And  then 
he  adds :  "  The  class  of  gifts  to  be  now  considered  are  distinguished 
from  those  in  that  they  are  conditional  upon  the  happening  of  cer- 
tain events,  and  since  these  conditions  follow  from  the  fact  that 
they  are  made  by  persons  in  peril  of  imminent  death,  they  are 
called  gifts  causd  mortis,  or  with  a  view  to  death." 

This,  certainly,  referring  to  gifts  inter  vivos,  would  seem  to 
state  much  more  definitely  than  could  be  implied  from  the  lan- 
guage used  by  the  writers  quoted  in  the  above-named  cases,  that 

1  The  use  of  this  general  language  "a  Bro.  C.  C.  72;  stated  infra;  but  these 
conditional  gift"  would  be  absurd  if  there  cases  are  very  far  from  sustaining  any  such 
could  not  be  such  a  gift.  principle   of  law  as   that   alleged  in  the 

2  38  Ind.  451.  above  proposition  of  the  New  York  Court 
'  47  N.  Y.  580,  585.  of  Appeals. 

*  The  authorities  cited  at  the  foot  of  5  33  Jnd.  451. 

the  paragi-aph  where  this  incorrect  state-  «  47  N.  Y.  680. 

ment  of  law  is  contained,  are  Hills  v.  Hills,  ''  47  Barb.  370. 

8  M.  &  W.  404,  and  Blount  v.  Burrow,  4  8  Brantly  on  Personal  Property,  §  202. 
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there  could  not  be  a  valid  conditional  gift  inter  vivos  ;  but,  obvi- 
ously, the  author  quoted,  notwithstanding  the  strength  of  the  pas- 
sages in  the  above  we  have  italicized,  did  not  expect  to  be  so 
understood.  For  immediately  preceding  this,  in  the  very  "  last 
chapter  "  to  which  he  refers,  in  §  199,  on  "  Qualified  and  condi- 
tional gifts  "  inter  vivos,  he  says,  in  very  apparent  contradiction 
to  the  above  :  "  A  reservation  of  the  right  to  recall  and  use  during 
the  life  of  the  donor  does  not  always  defeat  the  gift.  A  donor  has 
the  right  to  impose  a  condition  upon  his  bounty,  in  which  case  the 
donee  acquires  a  title  when  he  has  complied  with  the  condition."  ^ 

While  we  think  this  last  statement  is  perfectly  sound  law,  and  is 
opposed  to  the  unsound  decision  of  the  Supreme  Court  of  Indiana 
in  Smith  v.  Dorsey,^  and  to  the  equally  unsound  obiter  dicta  of 
tlie  Supreme  Court  of  Xew  York,  in  Irish  v.  Nutting,^  it  all  sug- 
gests, we  think,  the  great  care  which  should  be  taken  by  courts 
and  jurists  in  the  choice  of  language  they  employ  when  under- 
taking to  propound  important  and  far-reaching  propositions  of 
law. 

We  have  already  alluded  to  the  fact,  that  as  contracts  or  agree- 
ments of  sale  and  of  bailment  may  be  on  such  legal  conditions 
as  may  be  agreed  on  between  the  parties  ;  so  there  is  no  reason, 
in  principle,  why  a  gift  may  not  be  made  and  accepted  on  condi- 
tions agreed  en,  or  be  subject  to  the  usual  rules  as  to  conditions 
precedent  and  subsequent.  In  fact,  gifts  are  made  every  day  on 
conditions  named ;  and  in  England,  at  least,  it  has  never  been  so 
absurdly  claimed,  as  it  has  been  in  the  cases  in  this  country  which 
we  have  been  considering,  that  a  gift  could  not  be  made  unless  it 
were  absolute  and  unconditional ;  using  these  terms  here,  not  in  the 
sense  that  where  tlie  gift  is  not  by  deed  or  by  a  testamentary  in- 
strument, it  must  generally  be  accompanied  by  delivery,  and  not 
left  inchoate  and  as  a  mere  promise  to  give  ;  but,  as  these  words 
would  more  properly  imply,  that  the  gift  must  vest  absolutely  on 
delivery  and  receipt  as  the  vested  property  of  the  donee,  without 
tlie  possibility  of  being  affected  by  any  condition  precedent  or 
subsequent. 

Such  gifts,  we  repeat,  are  made  every  day,  —  by  trust-deeds, 
marriage  settlements,  testamentary  instruments,*  and  as  gifts 
mortis  causd ;  and  in  the  numerous  cases  which  have  been  de- 
cided in  England  in  connection  with  such  gifts,  we  have  yet  to 
find  the  first  case  in  which  it  has  been,  even  for  one  moment, 
contended  of  any  kind  of  gift,  that  it  must  be  an  "  absolute  and 

1  Ibid.,  §  199.  ties  cited  supra  in  notes  to  this  Part,  2 

2  38  Ind.  451.  Jar.  on  Wills,  Ch.  27,  pp.  1-60,  and  the 
8  47  Barb.  370.  numerous  cases  there  cited  on  conditions 
*  See,  in  addition  to  the  other  authori-  connected  with  such  gifts. 
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unconditional  transfer  of  property  between  living  persons,  where 
no  revocation  by  the  donor,  or  revesting  of  the  property  in  him, 
is  designed,  or  indeed  possible ; "  to  requote  the  language  we 
have  above  quoted,  and  which,  in  effect,  is  the  language  of  the 
courts  in  Irish  v.  Nutting,^  Smith  v.  Dorsey,^  Dexheimer  v. 
Gautier,^  and  possibly  in  other  cases  in  this  country. 

Before  examining  these  cases  named,  we  expressed  the  opinion 
that  Virgin  v.  Gaither,*  and  Gass  v.  Simpson,^  could  not  be  sus- 
tained as  donationes  mortis  causa,  but  that  they  were  sustainable 
as  conditional  gifts  inter  vivos  ;  and  we  are  now  quite  satisfied 
that  as  far  as  Irish  v.  Nutting,^  Dexheimer  v.  Gautier,'^  and  Smith 
V.  Dorsey  ®  were  decided  on  the  principle  that  there  cannot  be  a 
conditional  gift  inter  vivos,  and  the  last  of  these  cases,  at  least, 
was  expressly  decided  on  this  ground,  they  are  badly  decided,  and 
are  not  law. 

The  law,  generally,  is  clearly  correctly  stated  by  the  Tennessee 
court  in  Gass  v.  Simpson,^  thus :  "/w  cask  of  a  conditional  gift, 
when  death  is  not  expected,  the  condition  [generally]  must  be 
expressed,  and  the  contingency  upon  which  it  is  to  take  effect, 
specified.  But,  in  a  case  of  a  gift  causd  mortis,  botli  the  condi- 
tion and  the  contingency  are  implied  from  the  occasion,  and  need 
not  be  expressed  or  specified."  i"  But,  as  we  shall  see,  not  only 
may  there  be  a  conditional  gift  inter  vivos,  but  even  with  a  gift 
mortis  causd,  the  donor,  notwithstanding  the  implied  conditions, 
may  supplement  these ;  as  he  may  prescribe,  in  a  trust-deed,  mar- 
riage settlement,  or  any  other  gift  inter  vivos  ;  or  by  testamentary 
instruments ;  or  by  any  conveyance  of  real  estate,  —  any  legal  con- 
ditions at  his  will. 

In  an  old  Massachusetts  case,  Martrick  v.  Linfield,"  a  father 
gave  his  daughter,  then  of  age  and  living  in  the  family,  a  female 
calf  (whose  dam  had  died),  on  condition  that  she  would  bring  it 
up,  and  she  brought  it  up  by  hand.  The  condition  having  been 
performed,  and  the  cow  having  been  taken  away  and  sold  for  the 
father's  taxes  ;  in  an  action  by  the  daughter,  the  court  held  that 
the  property  in  the  cow  was  in  her,  and  the  defendants  were  held 
liable  to  her  in  trespass  for  the  value  of  the  cow.  So,  in  White 
V.  Palmer ,12  \^  -^^s  held  that  "  a  parol  transfer  of  personal  prop- 
erty "  may  be  made  with  restrictions  and  limitations.     So,  in  the 

1  47  Barb.  370.      .  '  4  Coldw.  at  p.  297. 

2  38  Ind.  451.  ^^  And  see  supra,  p.  ■  37,  per  Gibson, 
'  34  How.  Pr.  472.  C.  J.,  in  Nicholas  v.  Adams,  2  Whart.  17, 
*  42  111.  39.  21 ;  and  supra,  p.  41,  per  Lord  Hardwicke, 
5  4  Coldw.  288.  in  Ward.D.  Turner,  2  Ves.  Sen.  431,  435. 
e  47  Barb.  370.  "  21  Pick.  325. 

'  34  How.  Pr.  472.  "  1  McMull.  Eq.  (S.  C.)  115,  117. 

8  38  Ind.  451. 
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more  recent  case  in  Pennsylvania,  of  Riegel  v.  Wooley,^  where  a 
brother  gave  his  sister  his  stock  of  goods  on  condition  that  she 
would  pay  two  of  his  outstanding  notes,  the  jury  having  found 
that  this  was  a  gift  and  not  a  sale  to  the  sister,  this  conditional 
gift  was  sustained  by  the  Supreme  Court  of  the  State ;  it  not  being 
even  contended  that  there  could  not  be  a  conditional  gift. 

In  Iowa  too,  in  Berry  v.  Berry ,2  where  by  a  gift  from  a  father 
to  his  son  of  a  tannery  and  its  stoclf,  on  the  condition  that  if  the 
son  kept  sober  and  attended  to  his  business  for  three  years,  the 
entire  property  in  the  tannery  and  stock  was  to  be  his ;  the  court 
correctly  laid  it  down  as  embodying  "  a  very  plain  and  elementary 
principle,  that  a  donee  may  not  dictate  the  terms  to  nor  change 
those  made  by  the  donor ;  he  must  take  the  gift  with  its  conditions 
or  not  at  all."  It  was  claimed  in  this  case  that  the  court  below 
should  have  instructed  the  jury,  in  effect,  that  under  the  facts  in 
the  case,  the  gift  to  be  binding  and  irrevocable  must  be  completed 
by  delivery  to  the  donee  by  the  giver,  or  by  his  authority,  without 
conditions  ;  or,  if  conditions  were  imposed,  that  they  were  complied 
with  hy  the  donee.  Here  again,  the  gross  error  in  elementary  law 
was  not  even  contended  for,  that  there  could  not  be  a  conditional 
gift  inter  vivos  of  personal  property.  The  Supreme  Court  held 
that  the  jury  should  have  been  instructed,  as  here  contended  for, 
that  if  the  tannery  and  stock  were  given  to  the  son  upon  the 
condition  that  he  should  keep  sober  and  attend  to  his  business,  or 
other  condition,  which  the  son  did  not  comply  with ;  or  that  he 
afterward  abandoned  the  right  to  the  donor  or  his  agent,  then  he 
acquired  no  right  thereto  or  to  any  part  thereof  which  he  could 
enforce  in  the  action.  And  the  court  also  held,  as  the  conditional 
gift  was  made  through  an  agent,  that,  whether  the  donee  had  or 
had  not  knowledge  of  the  terms  or  conditions  of  the  gift,  he  was 
alike  bound  by  such  terms  and  conditions ;  that  he  acquired  the 
gift  subject  to  them,  and  his  title  only  became  absolute  on  their 
performance  by  him.  The  language  of  the  court  in  full  on  this 
point  is  :  — 

"  If  the  donee  had  knowledge  of  the  terms  of  the  gift,  of  course 
he  could  not  acquire  a  title  by  receiving  the  property  in  violation 
of  such  terms.  And  even  if  he  did  not  have  knowledge  of  the 
terms  of  the  gift  (but  about  which  there  can  be  no  controversy), 
and  received  the  property  from  the  donor's  agent,  he  could  not 
acquire  a  better  title  than  the  agent  was  authorized  to  confer ; 
and  the  donor,  in  either  case,  would  not  be  bound  by  his  simple 
failure  to  repudiate  it.  If  the  donee,  in  the  belief  that  his  title 
was  good,  had  changed  his  situation  and  expended  money  or  the 

1  U\  Pa.  227.  2  31  Iowa,  415. 
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like,  theu  the  donor  might,  by  his  failure  to  repudiate,  be  liable 
like  a  grantor  for  value  to  the  application  of  the  doctrine  of  equit- 
able estoppel.  And  again,  as  to  the  instruction  refused,  it  may 
be  remarked  that  it  embodies  a  very  plain  and  elementary  prin- 
ciple that  a  donee  may  not  dictate  the  terms  to,  nor  change  those 
made  by  the  donor.  He  must  take  the  gift  with  its  conditions, 
or  not  at  all"  Every  word  of  this,  we  confidently  affirm,  is  un- 
doubted law ;  or  at  least,  it  is  so  clearly  law,  that  it  should  be 
"  undoubted." 

The  same  principle  governing  these  cases,  i.  e.,  that  a  gift  may 
bp  conditional,  and  when  conditional  only  becomes  absolute  on 
the  performance  of  the  condition,  is,  too,  the  governing  principle  in 
the  recent  case  in  the  Supreme  Court  of  New  Hampshire  (a.  d. 
1886),  of  Marston  v.  Marston.^  There,  M.  made  a  present  of  prom- 
issory notes  to  the  defendants,  her  children  (the  children,  respect- 
ively, being  the  makers  of  the  notes  given  to  them),  duly  delivering 
the  notes  to  them ;  but  immediately  after,  as  the  result  of  conver- 
sation between  them,  she  signed  a  writing  stating  that  she  had 
given  the  notes  to  the  defendants,  and  then  adding,  "  excepting 
hereby,  after  the  notes  are  given  up  to  each  of  them,  by  consent 
of  said  children  I  take  the  notes  back  as  their  property,  to  hold 
upon  the  condition  that  if  I  shall  spend  all  the  rest  of  my  property 
and  become  poof  and  in  want,  I  shall  have  a  right  to  draw  upon 
each  of  my  said  children  pro  rata,  for  such  amount  as  I  shall  act- 
ually need  for  my  support."  The  notes  were  then  given  back  into 
the  hands  of  M.,  where  they  remained  until  her  death,  after  which 
they  were  given  to  the  children  as  originally  intended.  The  pro- 
bate court  held  that  the  notes  were  assets  in  the  hands  of  the 
administrator,  and  that,  as  such,  he  was  chargeable  for  the  amount 
of  them.  On  appeal,  on  reference,  the  referee  found  that  the  deliv- 
ery of  the  notes  to  M.  was  not  intended  as  revesting  in  her  the 
title  to  the  notes,  except  in  the  contingency  of  her  needing  sup- 
port, and  as  that  contingency  had  never  happened,  the  gift  to  her 
had  failed,  and  the  property  in  the  notes  was  in  the  children.  The 
Supreme  Court,  affirming  the  finding  of  the  referee,  and  reversing 
the  decree  of  the  probate  court,  held  that  the  original  gift  to  the 
chidren,  accompanied  by  delivery  as  an  absolute  and  unconditional 
transfer  of  the  notes  to  them,  without  condition  or  reservation, 
vested  the  property  in  the  notes  in  them ;  and  that  this  gift  was 
not  revoked,  nor  would  the  absolute  title  to  the  notes  vest  in  M. 
by  the  new  gift,  except  in  the  contingency  which  had  never  hap- 
pened ;  thus,  therefore,  of  course,  sustaining  the  validity  of  con- 
ditional gifts  inter  vivos. 

1  5  Atl.  Eep.  713  ;  64  N.  H.  146. 
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So  in  Ducland  v.  Rousseau,^  a  woman  made  a  donation  to  another 
woman  about  to  marry,  and  her  children,  of  the  right  of  habitation 
in  a  house  in  New  Orleans,  and  of  certain  rights  of  use  of  the 
town-lot  on  part  of  which  it  was  built,  on  condition  that  in  case 
of  the  sale  of  the  property  by  the  donor,  or  of  the  death  of  the 
donor,  those  rights  of  use  and  habitation  should  cease  to  exist, 
and  the  donor  or  her  succession  should  in  either  case  pay  the 
future  wife  the  sum  of  f  1000  as  an  indemnity,  within  one  month 
from  the  death  or  sale.  This  conditional  gift  was  sustained,  the 
court  holding  that  every  condition  attached  to  a  donation^  must  be 
performed  in  the  manner  that  the  parties,  hy  the  terms  of  the  gift, 
intended.  Again,  in  Eskeridge  v.  Parrar,^  where  it  was  held  that 
an  executor  may,  under  suitable  facts,  maintain  an  action  to  annul 
a  donation  inter  vivos,  made  by  his  testator,^  it  was  also  held 
that  where  a  condition  on  which  a  donation  inter  vivos  was  made 
had  not  been  complied  with,  the  donation  might  be  revoked  whether 
the  property  donated  was  in  the  possession  of  the  donee  or  his 
assignee.* 

The  very  recent  case  (December,  1889)  in  the  Supreme  Court  of 
New  York,  of  Ridden  v.  Thrall,*  although  nominally  holding  that 
the  gift  was  good  mortis  causd,  is  a  valuable  one  on  the  question 
of  conditional  gifts.  As  the  gift  in  this  case  was  on  an  express 
condition,  it  is  quite  immaterial  whether  the  gift  was  sustainable 
or  not  as  a  donatio  mortis  causd ;  with  reference  to  which  the  court 
evidently  was  not  without  doubt.^  The  gift  was  an  unquestionably 
ffood  conditional  gift,  whether  it  be  called  a  gift  inter  vivos  techni- 
cally, or  that  kind  of  a  gift  inter  vivos  technically  called  a  donatio 
mortis  causd.  Strictly,  we  think,  if  the  donor  "  died  of  a  disease 
and  from  a  cause  which  he  did  not  anticipate,  and  from  a  peril 
which  he  did  not  foresee  when  he  made  the  gift," ''  the  gift  was 
not  really  such  a  gift  as  is  technically  known  as  a  donatio  mortis 
causd  ]  as  that  gift  only  takes  effect  when  the  death  results  from 
"  a  contemplated  peril."  But,  in  that  case,  the  gift  is  simply 
changed  (when  the  condition  is  expressed,  as  in  this  case,  and  not 
merely  implied,  as  it  may  be  in  a  gift  mortis  causd')  into  a  condi- 
tional gift  inter  vivos  ;  and  the  condition  having  been  literally  per- 
formed, the  property  in  the  gift  to  the  donee  vests  absolutely  in 
him. 

'  2  La.  Aun.  168.  of  the  donees  ;    and  the  suggestion  was 

2  30  La.  Ann.  718,  722.  held  to  be  not  a  condition  or  limitation  of 

8  And  see  Hart's  Executors  i).  Boni,  6  the  gift,  but  was  merely  advisory,  and  that 

La.  R.  (0.  S. ),  97.  the  gift  being  for  the  benefit  of  the  donees, 

*  And  see  Frazier  v.  Perkins,  62  N.  H.  their  acceptance  of  it  would  be  presumed. 

69,  where,  with  a  gift,  a  suggestion  was  6  55  Hun,  185. 

made  by  the  donor  that  the  money  should  «  See  p.  190. 

be  deposited  in  a  savings  bank  in  the  name  '  Page  189. 
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We  return  now  to  the  very  late  and  important  case  on  the  sub- 
ject, of  Ridden  v.  Thrall.i  There,  E.,  being  ill  of  hernia,  and 
about  to  go  to  a  hospital  to  submit  to  a  surgical  operation  tliere- 
for,  he  said  to  his  friend,  the  plaintiff,  that  he  was  going  to  the 
hospital  to  have  an  operation  performed,  and,  if  he  did  not  re- 
turn, a  box  and  contents,  which  he  gave  to  the  plaintiff,  he  wished 
the  plaintiff  to  have.  The  plaintiff,  having  the  box  in  his  posses- 
sion, stated,  in  presence  of  E.,  to  a  third  person,  that  as  E.  was 
going  to  the  hospital,  "  if  he  does  n't  return,  the  box  is  for  me  to 
keep  as  my  own  ;  "  to  which  remark  E.  assented.  On  the  plain- 
tiff endeavoring  to  cheer  E.,  who  was  apprehensive  of  the  result, 
the  latter  said  that  he  did  n't  fear  the  operation,  but  he  feared  the 
result ;  evidently  fearing  that  he  would  die  as  the  result  of  the 
operation.  He  went  to  the  hospital  on  the  2nd  of  October,  1888, 
and  never  returned.  The  operation  was  performed  on  the  5th, 
but  he  did  not  die  until  the  16th,  and  then  the  cause  of  his  death 
was  myocarditis,  or  a  thinning  of  the  muscular  fibres  of  the  heart. 
The  question  arose  whether  the  property  in  the  box  and  contents 
passed  by  the  gift  to  the  plaintiff,  or  not ;  and  the  court  held  that 
it  did. 

On  the  ground  that  Virgin  v.  Gaither  ^  and  Gass  v.  Simpson  ^ 
are  sustainable,  as  express  conditional  gifts,  which  unquestion- 
ably can  be  made,  notwithstanding  the  utterly  absurd  position  to 
the  contrary  in  Smith  v.  Dorsey,*  Irish  v.  Nutting,°  and  in  Dex- 
heimer  v.  Gautier ;  ^  the  case  of  Ridden  v.  Thrall,'^  holding  that  by 
the  conditional  gift,  and  performance  of  "  the  only  condition  im- 
presssed  upon  the  gift,"  the  property  therein  vested  in  the  plain- 
tiff, is,  we  think,  without  going  to  the  length  of  holding  that 
the  facts  met  all  the  peculiar  requirements  of  a  donatio  mortis 
causa,  manifestly  well  decided. 

And  the  decision  in  this  case,  in  the  Supreme  Court  of  New 
York,  as  in  the  myriads  of  cases  where  conditional  gifts  inter 
vivos  of  both  real  and  personal  property  are  made,  in  marriage 
settlements  and  in  trust-deeds,  —  and,  therefore,  where  the  subject 
of  the  gift  admits  of  it,  such  gifts  can  as  well  be  made  by  parol, 
accompanied  with  delivery,  —  shows  clearly  that  Smith  v.  Dorsey  * 
was  badly  decided ;  as,  also,  outside  of  the  mere  technicality  on 
which  they  were  made  to  turn,  were  the  New  York  cases  of 
Irish  V.  Nutting,®  and  Dexheimer  v.  Gautier.^" 

1  55  Hun  (62  N.  Y.  Sup.  Ct.),  185.  «  34  How.  Pr.  472. 

2  42  111.  39.  '  55  Huu,  185. 
«  4  Coldw.  288.  =  38  Ind.  451. 

*  38  Ind.  451.  '  47  Barb.  370. 

6  47  Barb.  370.  ">  34  How.  Pr.  472. 
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In  Ridden  v.  Thrall,^  the  court  say,  Dykman,  J.,  delivering  the 
judgment :  — 

"  There  is  no  reason  why  gifts  should  not  be  upheld  as  well  as 
sales.  Both  are  based  upon  the  right  of  all  people  to  do  what 
they  will  with  their  own.  Gifts  are  made  without  money  and  with- 
out price,  from  motives  of  affection  or  esteem.  .  .  .  The  sales 
throughout  the  world  are  made  verbally,  and  perfected  by  physi- 
cal transfer  and  acceptance  of  the  subject,  and  gifts  are  made  in 
the  same  way  and  consummated  by  delivery,  and  one  method  of 
transfer  should  be  as  free  as  the  other.  Devises  and  bequests, 
like  donations  mortis  causd,  are  but  gifts  to  take  effect  absolutely 
only  upon  the  death  of  the  giver ;  and  if  they  are  to  be  sur- 
rounded with  safeguards  beyond  those  requisite  in  transactions 
between  the  living,  let  it  be  so,  but  let  not  the  intention  of  the 
donors  be  defeated.  In  this  case,  the  donor  intended  to  give  the 
box  and  its  contents,  if  he  did  not  return  from  the  hospital,  to 
the  plaintiff,  and  the  evidence  manifests  the  presence  of  every 
element  necessary  to  constitute  a  gift  in  prospect  of  death.  It 
never  was  revoked,  and  the  donor  never  returned  from  the  hospi- 
tal, and  never  recovered  from  the  illness  from  which  he  was  suf- 
fering at  the  time  when  he  made  the  gift.  Much  is  said  by  the 
appellant  respecting  the  immediate  cause  of  the  death  of  the 
donor  at  the  hospital,  and  the  contention  is  that  he  died  of  a 
disease  and  from  a  cause  which  he  did  not  anticipate,  and  from  a 
peril  which  he  did  not  foresee  when  he  made  the  gift ;  but  there 
is  no  insistence  that  he  recovered  from  the  illness  or  survived  the 
peril  from  which  he  apprehended  his  death.  When  he  made  the 
gift  he  was  under  the  shadow  of  a  groat  danger.  He  was  about 
to  submit  to  a  surgical  operation  which  he  apprehended  would  be 
serious  and  might  be  fatal,  and  if  he  never  returned  from  the  hos- 
pital the  property  was  to  belong  to  the  plaintiff.  Mis  return  ivas  the 
only  condition  impressed  upon  the  gift,  and  there  is  no  reason  why 
the  court  should  impose  another  or  any  additional  contingency." 
Hence,  whether  or  not  the  case  met,  literally,  all  the  requirements 
of  a  technical  donatio  mortis  causd,  it  was  a  good  conditional  gift ; 
and,  the  condition,  and  "  the  only  condition  impressed  upon  the 
gift,"  having  been  performed,  the  property  therein  vested  abso- 
lutely in  the  donee  ;  as,  under  analogous  facts,  it  did  in  Virgin  v. 
Gaither,2  Gass  v.  Simpson  ,3  Smith  v.  Dorsey,*  Irish  v.  Nutting,^ 
and  in  Dexheimer  v.  Gautier.^ 

In  the  very  recent  New  York  case  (a.  d.  1890),  of  Hamer  v. 

•  55  Hun,  at  p.  189.  .     4  38  Ind.  451. 

"  42  111.  39.  6  47  Barb.  370. 

S  4  Coldw.  288.  S  34  How.  Pr.  472. 
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Sidway,^  the  transaction  was  not  sustained  as  a  conditional  gift 
inter  vivos,  only  because  there  had  been  no  delivery  of  the  subject 
of  the  alleged  gift,  and  it  was  held  not  to  be  a  gift,  but  merely  a 
promise  to  give.  Here,  in  the  sense  in  which  the  somewhat  care- 
less text-writers  in  this  counti-y  have  used  the  term,  there  was  no 
"  absolute  gift ;  "  but  there  was  simply  a  promise  to  give.  And  in 
an  English  case,^  in  the  judgment  of  Erie,  C.  J.,  and  Keating,  S?, 
it  is  made  perfectly  clear  —  which  we  think  we  can  positively  affirm 
cannot  be  found  questioned  in  any  English  case,  or  by  any  English 
text-writer  —  that  there  may  be  a  valid  gift  inter  vivos,  subject  to 
a  condition.  In  this  case  the  question  was  whether  an  alleged 
gift  of  an  annuity  was  subject  to  the  condition  precedent  that  the 
plaintiff  should  continne  to  practise  at  the  bar ;  and  it  was  held, 
under  the  facts,  not  to  amount  to  a  condition  precedent,  but  that 
it  was  a  limitation  or  defeasance  (virtually  a  condition  subsequent), 
in  event  of  a  certain  amount  being  made  by  the  plaintiff  from  his 
profession. 

That  a  gift  may  be  good,  although  it  is  not  "  absolute,"  in  the 
sense  in  whicli  that  word  is  misunderstood  in  Smith  v.  Dorsey, 
Irish  V.  Nutting,  and  in  Dexheimer  v.  Gautier,  is  also  shown  by 
the  recent  case  in  the  English  Court  of  Appeal,  of  Mitchell  v. 
Homfray.*  There  it  was  held  that  where  a  gift  had  been  made 
which,  from  the  fiduciary  relation  existing  betweeen  the  parties, 
might  have  been  retracted  by  the  donor ;  yet,  as  after  that  relation 
ceased,  the  donor  had  not  elected  to  revoke  the  gift,  it  became 
absolute. 

So,  gifts  mortis  eausd  have  been  sustained,  coupled  with  a  con- 
dition not  usually  connected  with  such  a  gift,  and  it  has  been  held 
that  such  a  condition  did  not  make  the  gift  void.^ 

In  Hills  V.  Hills,^  Rolfe,  B.,  well  says  :  "  If  a  man  on  his  death- 
bed gives  another  $1000,  is  it  any  addition  to  the  evils  attending 
this  mode  of  bestowing  property  that  he  attaches  a  condition  to  it, 
as,  for  instance,  that  he  stipulates  that  his  brother  shall  receive 
an  outfit  to  India"  ?  The  suggestion  is,  at  least,  as  applicable  and 
correct  as  to  a  gift  inter  vivos  as  to  one  mortis  causa? 

On  the  same  principle  that  a  valid  gift  inter  vivos  can  be  made 
subject  to  conditions,  it  can  also  be  made  subject  to  what  are  vir- 

1  57  Hun,  229.  °  Hills  »f'  Rills,    8   M.   &  W.   401  ; 

2  Shadwell  v.  Shadwell,  96  C.  B.  N.  s.     Blount  v.  Burrow,  i  Br.  Cli.  C.  71. 
159,  175.  '  8  M.  &  W.  at  p.  404. 

*  Concurred  in  on  that  point,  by  Byles,  8  See  also  the  very  recent  English  case 

J. ;  see  p.  179.  (A.  D.  1887),  of  a  voluntary  gift  on  condl- 

^  8  Q.  B.  Div.  587.  tion,    of  In  re   Eichards,     Shenstone    a, 

5  And  see  Dent  v.  Bennett,  4  My.  &  Brook,  36  Ch.   Div.   541  ;  stated  infra ; 

Cr.  269    275  ■  Wright  v.  Vanderplank,  8  and  see  Woodburn  v.  Woodburn  (a.  d. 

De  G.  M.  &  G.  133.  146.  1888),  12.3  111.  608,  621. 
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tually  conditions,  viz.,  reservations  or  limitations.  Thus,  in  quite 
an  old  case  in  North  Carolina,  where  there  was  a  gift  of  a  chattel 
from  a  father  to  his  daughter,  with  a  reservation  to  the  donor  of 
a  life-estate  therein,  it  was  held  tliat  the  gift  was  good,  and  that, 
the  daughter  having  survived  her  father,  the  property  in  the  chat- 
tel vested  absolutely  in  her  at  his  death.i  So  in  Seavey  v.  Seavey  2 
(a.  d.  1888),  a  gift  of  promissory  notes,  with  a  delivery  to  A., 
with  the  condition  or  reservation  that  the  donor  was  to  have  the 
interest  on  them,  or  such  of  it  as  he  might  need,  as  long  as  he 
lived,  and  that  at  his  death  the  notes  were  to  be  equally  divided 
between  his  two  daughters,  was  held  by  the  Court  of  Appeals  in 
Illinois,  affirming  the  judgment  of  the  Circuit  Court,  to  be  a  good 
gift  inter  vivos. 

Love  V.  Francis  ^  is  to  the  same  effect.  The  law,  without  any 
reference  to  such  an  absurdity  as  that  a  gift  inter  vivos  cannot 
be  made  with  a  condition,  or  reservation,  or  limitation  attached, 
is  well  stated  as  to  the  essentials  of  such  a  gift,  in  this  case  (at 
p.  190),  thus  :  "  To  constitute  a  valid  gift  inter  vivos,  there  must  be 
a  delivery  of  the  thing  given,  either  actual  or  constructive.  It  is 
not  necessary  that  it  be  delivered  to  the  person  intended  directly. 
It  may  be  delivered  to  some  person  for  him,  or  to  a  trustee  for 
that  purpose,  and  in  all  cases  such  a  disposition  of  it  must  be 
made  in  favor  of  the  donee  as  effectuates  the  object,  and  places 
the  jus  disponendi  beyond  the  power  of  the  donor  to  recall. 
Under  some  circumstances  the  donor  may  constitute  himself  trus- 
tee of  the  thing  for  the  benefit  of  the  donee."  * 

In  Ellis  v.  Secor,^  where  the  donor  made  a  gift  but  reserved  a 
life  control,  the  Supreme  Court  of  Michigan  (at  p.  189),  in  sustain- 
ing the  gift  as  a  donatio  mortis  causd,  correctly  stated  that  such 
gifts  were  neither  more  nor  less  than  a  branch  of  voluntary  gifts 
and  settlements  ;  and  in  the  case  of  gifts  of  choses  in  action,  they 
fall  generally  under  the  doctrine  of  trusts  and  equitable  assign- 
ments;  adding:  "The  cases  are  abundant  where  such  transac- 
tions have  been  maintained,  where  the  technical  phrase  donatio 
mortis  causd  is  not  referred  to." 

Such  cases,  in  vast  numbers,  which  are  really  conditional  gifts  of 
real  or  personal  property  inter  vivos,  by  deed  or  by  parol,  will  be 
found  in  the  authorities  we  have  cited  in  this  Part,  on  Conditions. 

So  in  the  old  case  of  Johnson  v.  Smith,^  where  there  was  a 
gift  by  deed  to  an  illegitimate  daughter.  Lord  Hardwicke  held  that 
from  the  facts  it  was  not  to  be  treated  as  then  absolutely  passing 

1  Duncan  v.  Self's  Admrs.,  1  Murph.  *  Ellis  v.  Secor,  31  Mich.  185;  Green 
(N.  C. )  466.  ■                                                  V.  Laiigdon,  28  Mich.  221. 

2  30  111.  App.  625.  6  31  Mich.  185. 

8  63  Mich.  181.  «  1  Ves.  Sen.  3U,  316. 
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the  entire  property  in  the  subject  of  the  grant,  but  as  a  kind  of 
gift  mortis  causd,  to  take  place  only  at  the  time  of  the  donor's 
death.  It  was  thus  in  effect  treated  as  a  kind  of  gift  inter  vivos, 
with  a  reservation  of  the  right  of  the  donor  in  it  during  his  life ; 
and  it  was  decreed  that  at  his  death  the  daughter  was  entitled  to 
the  personal  estate  granted  by  the  deed. 

And  in  the  late  South  Carolina  case  (November,  A.  d.  1887) 
of  Bennett  v.  Cook,i  the  gift  of  a  horse  to  the  defendant  on  condi- 
tion that  when  the  donor  wanted  to  ride  the  horse,  he  was  to  do  so, 
was  sustained  as  a  good  gift.  So,  in  the  same  State,  in  McKane  v. 
Bonner ,2  where  the  gift  was  of  a  slave  girl,  find  by  parol,  with  the 
condition  that  if  the  donor  ever  took  up  house-keeping  again,  she 
could  borrow  the  girl,  or,  if  the  donor  stood  in  need,  the  donee 
must  pay  something,  was  sustained  as  a  valid  gift. 

In  Smith  v.  Savings  Bank  ^  (December,  1886),  a  gift  of  money  in 
a  savings  bank  to  the  donor's  daughter,  on  condition  that  he  was  to 
have  the  income  of  it  during  his  life,  and  his  wife,  if  she  survived 
him,  to  have  the  income  during  the  remainder  of  her  life,  was  sus- 
tained, although  the  donor  subsequently  undertook  to  bequeath 
the  same  money  to  his  daughter  by  a  will  which  proved  invalid. 
An  analogous  gift  was  sustained  in  Glasgow  v.  Flowers*  (a.d.  1795). 

The  very  recent  North  Carolina  case  (a.  d.  1886)  of  Egerton 
V.  Carr  ^  is  to  the  same  effect ;  holding  that  a  gift  which  was  only 
to  take  effect  beneficially  at  the  donor's  death,  was  a  good  gift 
inter  vivos? 

None  of  the  English  text-writers  seem  to  have  particularly  dis- 
cussed the  question  as  to  the  making  of  conditional  gifts  of  per- 
sonal property  inter  vivos;  and  we  do  not  find  any  of  them 
expressly  affirming  or  denying  that  a  gift  of  personal  property 
can  be  made  conditionally  precisely  as  well  as  it  can  be  made 
unconditionally ;  providing  it  be  in  the  one  case,  as  in  the  other, 
an  "  absolute  "  gift  (whether  conditional  or  unconditional),  accom- 

1  28  S.  Car.  353,  363.  Bank,  140  Mass.  157,  165 ;  Smith  v.  Sav- 

2  1  Bail.  (S.  Car.)  113.  ings  Bank,  64  N.  H.  228,  and  the  numer- 
8  g4  ]^f_  i£_  228.  ous  cases  to  the  same  effect  cited  in  Smith 
*  Hayw.  (N.  Car.)  267.  v.  Savings  Bank,  64  N.  H.  228,  and  in 
6  94  N.'Car.  648.  Seavey  v.  Seavey,  30  III.  App.  628.  And 
6  And  see  also  Thompson  v.  McDowell,  see  Kekewich  v.  Manning,  1  De  G.  M.  & 

2Dev.  &B.  Eq.  463;"WyhleK.  McPheters,  G.    176;    CoUinson  v.    Patrick,   2  Keen, 

52  Ind.  393;  Stone  v.  Hackett,  12  Gray,  123;  Wheatley  v.  Purr,  1  Keen,  551;  Ry- 

227;    Gardner   v.    Merritt,    32    Md.    78  ;  croft  v.  Chrysty,  3  Beav.  238;  Fortescue 

Nickerson   v.    Nickerson,    28    Md.    332;  v.  Barnett,   3    Myl.   &   K.  36;   Jarves  «. 

MiUspaugh  V.  Putnam,  16  Abb.  Pr.  380;  Bydder,  4  Beav.  600;   Ellison  i-.  Ellison 

Howard   v.   Savings    Bank,   40   Vt.    597;  6  Ves.  663.      See  also  2  Wash,  on  Real 

Minor  V.  Rogers,  40  Conn.   512;  Trowell  Prop.   (4th  ed.),  1-28,   on   Estates  upon 

V     Carraway,    10    Heisk.    (Tenn. )    104  ;  Condition,  where  much  of  the  law  there 

Barker  v    Frve,  75  Me.  29 ;   Fletcher  v.  stated  is  as  applicable  to  gifts  on  condi- 

Fletcher,  55  Vt.  325 ;  Eastman  v.  Savings  tion  of  personal  property  as  of  real  estate. 
Bank,  136  Mass.  208  ;   Scott  v.  Savings 
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panied  with  the  due  deliver}',  where  the  gift  is  not  by  deed  or 
testamentary  instrument,  of  the  subject  of  the  gift ;  ^  and  not  a 
mere  promise  to  give,  or  inchoate  gift. 

In  fact,  it  is  entirely  patent  that  conditional  gifts  of  personal 
property  can  be  made,  whether  by  parol,  or  by  deed,  or  other  in- 
strument, or  by  will ;  and  such  gifts,  as  we  have  seen,  can  be 
made  either  inter  vivos  or  mortis  causa  ;  and  scores  of  the  cases 
cited  and  referred  to  in  the  authorities  we  have  examined  show 
that  they  can  so  be  made. 

The  general  doctrine  of  conditions  is  as  applicable  to  gifts,  con- 
sidered as  contracts, 'as  to  any  other  contracts,  and  the  law,  as 
correctly  stated  by  Judge  Story ,3  is  very  far  from  excepting  gifts 
from  the  rule  he  there  lays  down,  thus  :  — 

"  At  law  (and,  in  general,  the  same  is  equally  true  in  equity) 
if  a  man  undertalie  to  do  a  thing,  either  by  way  of  contract  or  by 
way  of  condition,  and  it  is  practicable  to  do  the  thing,  he  is  bound 
to  perform  it,  or  he  must  suffer  the  ordinary  consequences ;  tliat 
is  to  say,  if  it  be  a  matter  of  contract  he  will  be  liable  at  law  for 
damages  for  the  non-performance  ;  if  it  he  a  condition,  then  Ms 
rights,  dependent  upon  the  performance  of  the  condition,  will  he 
gone  hy  the  non-performance."  * 

We  find  among  the  many  American  writers,  whose  use  of  the 
terms  "  absolute  "  and  "  unconditional "  in  connection  with  gifts 
has  tended  to  mislead  courts,  and  to  cause  wrong  decisions  to  be 
given,  at  least  one  American  writer  who  correctly  states  the  law 
specifically  on  the  subject,  without  contradiction,  or  improper  qual- 
ification, thus : — 

"  A  gift  may  be  made  in  the  alternative,  or  so  as  to  put  the 
donee  to  his  choice ;  in  which  case  such  choice  must  be  made  by 
him  before  delivery  and  acceptance  can  talje  effect.  And  as  to 
conditions  in  general,  the  usual  rules  would  apply.  Thus  any  law- 
ful condition  precedent  imposed  by  the  giver  cannot  be  repudiated 
by  the  donee  ;  nor  will  the  latter's  title  vest  until  he  has  performed 
the  condition;  on  the  other  hand  .  .  .  the  gift  becomes  complete 
through  compliance  with  the  condition.  If  the  condition  fails,  the 
thing  may,  as  a  rule,  be  recovered  either  from  the  donee  or  his 
transferee.  And  it  is  an  equity  rule,  that  where  there  is  an  ab- 
solute gift  with  some  illegal  condition  or  limitation  annexed,  the 
limitation  fails,  and  the  donee  may  retain  the  whole."  ^ 

And  in  Whiting  v.  Barrett,*'  the  court  went  to  the  extent  of  hold- 
ing that  where  the  owner  of  personal  property  malies  a  verbal  gift 

1  See  Cochrane  v.  Moore,  25  Q.  B.  Div.  *  And    see    further,    on    Conditions, 

57;  Irons    v.  Smallpiece,  2  B.  &  Aid.  at  Story's  Eq.  Jur.   §§  1302-:326. 
652,  per  Abbott,  C.J.  62  Schoul.  Pers.  Prop.  §  128. 

«  2  Blk.  Com.  441.  e  7  L^ns.  (n.  y.)  106,  109. 

8  Story  Eq.  Jur.  §  1302. 
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to  another,  such  other  acquires  a  perfect  title  if  he  gets  possession 
of  it  before  revocation  of  tlie  gift  by  the  donor,  although  the  sub- 
ject of  the  gift  was  not  present  when  the  gift  was  made,  or  it 
was  not  even  in  esse  at  the  time.  At  the  time  "  the  gift  was 
made  "  here,  it  was  a  mere  inchoate  gift,  and  was  very  far  from 
being  "  absolute  "  in  any  sense. 

In  the  very  recent  case  of  In  re  Richards,  Shenstone  v.  Brock^ 
(a.  1).  1887),  Miss  Richards  gave  her  promissory  note  to  C,  to  be 
delivered  at  her  death  to  E.  H.,  subject  to  the  condition  that 
E.  H.  should  continue  to  live  with  the  donor  until  her  death. 
After  the  donor's  death,  E.  H.  claimed  the  amount  of  the  note 
from  Miss  Richards's  estate,  on  the  ground  that  there  had  been  a 
complete  gift  of  the  note  to  her,  subject  only  to  the  condition  that 
she  should  remain  in  the  service  of  Miss  Richards  until  the  death 
of  the  latter,  and  that,  that  condition  having  been  fulfilled,  E.  H. 
was  entitled  to  the  amount  of  the  note.  The  court  sustained  the 
conditional  gift,  and  held  that  if  the  .£200  had  been  paid  in  cash 
into  the  hands  of  C,  the  gift  would  have  taken  effect,  in  case  the 
donee  should  have  fulfilled  the  prescribed  condition ;  and  that  it 
was  not  necessary  for  the  completion  of  a  voluntary  gift  that  the 
money  should  have  been  paid  over  in  cash  into  the  hands  of  the 
person  who  was  intended  to  receive  it ;  it  being  sufficient  if  there 
was  either  a  complete  transfer  of  the  property  in  the  note,  or  a 
declaration  of  trust  of  it.^ 

A  proposition  was  made  by  the  Supreme  Court  of  the  United 

States  in  the  frequently  cited  case  of  Basket  v.  Hassell,*  that 

where  a  condition  annexed  to  a  gift  is  a  condition  precedent,  and 

where  the  contingency  contemplated  is  the  donor's  death,  the  gift 

cannot  be  executed  in  the  donor's  lifetime,  and  consequently  can 

never  take  effect.    This  proposition  is,  we  think,  radically  unsound. 

If  it  were  correct,  not  only  would  Ridden  v.  Thrall,*  which  we  have 

previously  examined,  be  expressly  wrongly  decided,  but  the  cases  of 

Virgin  v.  Gaither,^  and  Gass  v.  Simpson,^  and  numerous  other  cases, 

English  and  American,  could  not  be  supported.      But  we  think 

that  it  is  quite  clear  that  the  proposition  cannot  be  sustained.'' 

1  36  Ch.  Div.  541.  a  third  party,  the  interest  on  them  to  he 

'  See   Lloyd  v.   Chune,    2   Giff.    441;  paid  to  the  donor  for  life,  and  in  case  of 

Bonfield  v.  Hassell,  32  Bear.  217;  Arthur  his  death,  the  principal  was  to  be  divided 

V.  Clarkson,  35  beav.  458;  Halli).  Palmer,  between  five  parties  named;  and  this  very 

3  Hare,  532.  common  form  of  gift  was,  under  the  un- 

3  107  U.S.  602,  616.  sound  dictum  of  the  Supreme  Court  of  the 

*  55  Hun   185.  United  States  in  Basket  v.  Hassell,    107 

»  42  111.  39.  U.  S.  602,  616,  held  void.     Obviously,  to 

6  4  Coldw.  288.  make  such  a  gift  valid,  and  not  testamen- 

'  In  the  very  recent  case  (a.  d.  1887)  tary,  there  must  he  either  a  delivery  of 

in  Virginia,  of  Sterling  v.  Wilkinson,  83  the  subject  or  the  creation  of  a  trust,  and 

Va.  791,  the  principle  stated  in  Basket  v.  the  language  used  must  not  be  testamen- 

Hassell,  107  U.  S.  602,  616,  was  acted  on,  tary  in  its  character. 

where  there  was  an  assignment  of  bonds  to 
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In  the  late  English  case  of  In  re  Richards,  Shenstone  v.  Brock,i 
above  stated,  the  condition  of  the  gift  taking  effect  in  the  donee 
was  a  condition  precedent,  and  the  contingency  contemplated 
was  the  donor's  death,  and  her  title  to  the  subject  of  the  gift  was 
held  to  vest  absolutely  in  her  on  the  performance  of  the  condi- 
tion. So  in  Lloyd  v.  Chune,^  "  the  contingency  contemplated  " 
was  "the  donor's  death,"  and  the  gift  was  held  good.  Hall  v. 
Palmer,^  is  to  the  same  effect,  where  the  gift  was  by  deed.  Other 
English  and  American  cases  to  the  same  effect  might  be  cited 
indefinitely,  in  addition  to  the  numerous  cases  we  have  already 
examined. 

We  think  that  the  mistake  made  by  the  United  States  Supreme 
Court  in  Basket  v.  Hassell  *  was  caused  by  their  considering  that 
a  gift  which  was  only  to  become  absolutely  operative  on  the 
contingency  of  death,  must,  therefore,  be  testamentary  in  its 
character.  Such  —  as  not  only  the  above  cited  English  cases,  but 
numerous  other  well-decided  English  and  American  cases,  many 
of  whicli  we  have  cited,  show  —  is  not  the  case. 

A  gift,  when  testamentary  in  its  character,  will,  of  course,  only 
take  effect  by  virtue  of  a  valid  will,  and  at  the  death  of  the  tes- 
tator. A  case  of  that  nature  is  Mitchell  v.  Smith,^  where  the 
language  indorsed  on  notes  delivered  by  the  holder  to  S.,  was, 
"  I  bequeath ;  pay  the  within  contents  to  S.  or  his  order  at  my 
death  ;  "  and  it  was  held  that  the  phraseology  of  the  indorsement, 
connected  with  the  remark  of  the  donor  that  he  wished  to  be 
master  of  the  notes  as  long  as  he  lived,  but  that  at  his  death  S. 
should  have  them,  was  held  to  show  that  nothing  more  than  a 
testamentary  disposition  was  intended. 

So,  in  Basket  v.  Hassell  ^  itself,  an  indorsement  on  a  certificate 
of  deposit,  "  Pay  to  B. ;  no  one  else  ;  then  not  till  my  death.  My 
life  seems  to  be  uncertain ;  I  may  live  through  this  spell.  Then  I 
will  attend  to  it  myself,"  was  held  not  to  take  effect  as  an  exe- 
cuted and  complete  transfer  of  the  certificate  of  deposit  to  the 
donee,  of  possession  and  title,  either  legal  or  equitable,  during 
the  life  of  the  donor ;  that,  in  effect,  the  indorsement  was  an 
abortive  attempt  at  a  testamentary  disposition. 

These  cases  may  have  been,  and  we  think  were,  quite  well  de- 
cided, without  affecting  those  which  hold  that  where  there  is  an 
actual  gift  in  prcesenti,  with  delivery  of  the  subject,  the  gift  to 
become  absolute  in  futuro,  on  the  condition  being  performed, 
though  the  contingency  be  the  death  of  the  donor,  as  in  In  re 

1  36  Ch.  Div.  541.  5  4   De   G.   J.   &  S.    422  ;   10  L.  T. 

2  2  Giff.  441.  N.  s.  520,  801. 

3  3  Hare,  532.  «  107  U.  S.  602. 
*  107  U.  S.  at  p.  616. 
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Richards,     Shenstone  v.   Brock,^  Ridden   v.  Thrall,^  Virgin  v. 
Gaitlier,^  Gass  v.  Simpson,*  Smith  v.  Dorsey,^  Irish  v.  Nutting,''  and 
in  Dexheimer  v.  Gautier,''  there  is  a  valid  conditional  gift,  to  be- 
come absolute  on  the  performance  of  the  condition,  or  to  be  defeated 
(as  the  distinction  in  these  cases  on  the  point  involved  in  them, 
between  what  are  called  conditions  precedent  and  conditions  ,subse- 
quent,  is  more  fanciful  than  real)  on  the  failure  of  the  condition. 
In  the  old  North  Carolina  case  of  Thompson  v.  McDonald,^  the 
fallacy  of  the  court  in  Basket  v.  Hassell  ^  is  well  shown.     There 
C.  executed  in  Scotland  (as  is  common  there,  as  well  as  in  Eng- 
land, Ireland,  etc.)  a  trust-deed,  making  dispositions  of  real  and 
personal  property,  to  take  effect  after  the  death  of  the  donor,  and 
dependent  on  her  death  as  an  event  necessary  to  the  full  execution 
of  the  dispositions  of  the  deed.     It  was  alleged  in  the  bill,  that,  in 
the  deed,  the  donor  used  the  language,  "  I  bequeath,  assign,  and 
convey,"  and,  in  the  same  instrument,  that  she  constituted  her 
trustees  her  "  sole  executors."     It  was  claimed  that  this  instru- 
ment could  not  operate  as  a  deed,  because  its  dispositions  were  in 
their  nature  merely  testamentary.     But  the  court  held,  and  most 
properly  so,  we  think,  that  the  instrument  operated  inter  vivos, 
as  a  deed  ;  that  to  render  it  (the  instrument)   testamentary,  it 
should  be  made  to  depend  on  the  event  of  death  as  necessary  to 
its  own  consummation,  meaning  here  its  operation ;    and,  as  the 
general  structure  of  the  instrument  imported  an  immediate  con- 
veyance and  its  immediate  operation  as  a  deed,  that  it  was  not  to 
be  treated  as  a  testamentary  instrument. 

So  in  the  very  late  North  Carolina  case  (a.  d.  1886)  of 
Egerton  v.  Carr,!"  the  same  principle  was  acted  on  as  in  Thomp- 
son V.  McDonald.ii  In  Egerton  v.  Carr,i2  k.  made  an  assign- 
ment of  promissory  notes,  by  deed,  to  C,  in  trust,  to  be  equally 
divided  between  the  grantor's  three  daughters  after  her  death. 
The  notes  were  then  in  the  possession  of  C.  as  her  agent. 
At  the  time  of  the  execution  of  the  instrument,  the  donor 
expressed  to  C.  her  wish  that  the  notes  should  be  kept  by  him 
until  her  death,  and  then  delivered  to  the  parties  named.  The 
notes  were  payable  to  her  and  remained  unindorsed,  and  remained 
in  possession  of  C.  until  after  the  donor's  death.  In  an  action  by 
her  administrator  for  the  recovery  of  the  notes,  the  jury  found  for 
the  plaintiff ;  answering,  "  Yes,"  to  the  question  as  to  whether  the 

1  36  Ch.  Div.  541.  ^  34  How.  Pr.  472. 

2  55  Hun,  185.  '  2  Dev.  &  B.  Eq.  463. 
8  42  111    39  °  107  U.  S.  at  p.  616. 

4  4  Coldw.  288.  >"  94  N.  Car.  648. 

5  38  Ind   4.51  »  2  Dev.  &  B.  Eq.  463. 
»  47  Bari).  370.                                       "  94  N-  Car.  648. 
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plaintiff  was  the  owner  of  the  notes.  On  appeal,  the  Supreme 
Court  of  North  Carolina  reversed  the  judgment,  which  was  ren- 
dered according  to  the  verdict,  and  held  that  the  instrument  made 
a  present  provision  for  conferring  a  future  benefit  upon  the  objects 
of  the  donor's  bounty ;  that  the  action  was  predicated  upon  the 
absolute  nullity  of  the  deed,  or  upon  a  reserved  power  of  revocation 
in  the  donor,  or  upon  the  idea  that  because  the  instrument,  not 
having  been  executed  as  a  will,  could  not  prevail  as  a  testamen- 
tary instrument,  it  should  fail  altogether.  The  court  disagreed 
with  all  these  contentions.  Smith,  C.  J.,  in  delivering  the  judg- 
ment of  the  court,  said  :  — - 

"  The  execution  of  the  instrument  was  careful,  and  with  a  well- 
defined  intent,  not  only  conveyed  in  its  terms,  but  orally  made  known 
at  the  time,  to  make  a  present  provision  for  conferring  a  future  bene- 
fit upon  the  objects  of  the  donor's  bounty.  It  purports  to  convert 
an  agent  into  a  trustee,  and  to  attach  trusts,  which  the  defendant 
by  his  assent  accepts  and  agrees  to  discharge.  The  trusts  involve 
the  retention  and  management  of  the  securities  thereafter,  not  as 
before,  for  the  donor's  benefit  and  under  her  control,  but  to  account 
for  and  pay  over  their  accumulations  at  her  death;  thus  vesting  a 
present  right  in  the  donees  to  have  the  fund  secured,  but  not  to  be 
put  in  their  possession  until  the  happening  of  a  future  specified 
event,  which  must  occur,  though  at  an  uncertain  day.  The  funds 
which  the  donor  declares, '  I  leave '  in  the  hands  of  the  trustee, 
become  his  to  hold  and  manage,  and  finally  divide  among  the 
daughters,  for  which  ends  an  equitable  interest  at  once  is  vested 
in  him.  The  only  feature  which  gives  a  testamentary  aspect  to 
the  paper,  and  upon  which  its  nullity  is  made  to  depend,  is  found 
in  fixing  the  period  of  enjoyment  at  the  donor's  death,  while  most 
of  them  point  to  a  present  and  inter  vivos  act.  It  is  but  a  partial 
disposition  of  the  intestate's  estate.  A  person  is  designated  to 
manage  the  funds  during  her  life,  and  whose  functions  cease  with 
their  delivery  over  when  she  dies ;  while  the  functions  of  an  ex- 
ecutor begin  just  where  those  of  the  trustee  end.  There  is  no 
reservation  of  authority  or  of  interest  in  them  thereafter,  such  as 
are  implied  in  a  gift  causd  mortis.  These  are  the  qualities  of  a  deed 
rather  than  of  a  will,  and  no  attempt  is  made  to  put  the  instrument 
in  the  form  required  for  the  latter.  'It  does  not  follow,'  we 
quote  from  the  opinion  delivered  in  Thompson  v.  McDowell,^ '  be- 
cause an  instrument  is  to  produce  important  results  after  death, 
that  therefore  it  must  be  testamentary.  To  render  it  testamentary 
it  is  essentially  necessary  that  it  should  be  made  to  depend  on  the 
event  of  death  as  necessary  to  its  own  consummation.'  " 

1  2  Dev.  &  B.  Eq.  463. 
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Notwithstanding  the  unsound  dictum  of  the  Supreme  Court  of 
the  United  States  in  Basket  v.  Hassell/  and  which  led  to  the  recent 
unsound  decision  in  Sterling  v.  Wilkinson,^  there  is,  we  confidently 
affirm,  no  room  whatever  for  doubt  as  to  the  soundness  of  the  deci- 
sion of  the  Supreme  Court  of  North  Carolina  in  Egerton  v.  Carr.^ 

In  Seavey  v.  Seavey  (December,  1888),*  a  delivery  of  notes  to 
the  defendant,  indorsed  by  the  donor,  to  be  held  by  the  defendant, 
the  donor  to  have  what  interest,  if  any,  he  wanted,  during  his 
life,  and  at  his  death  the  notes  to  be  equally  divided  between  the 
donor's  two  daughters,  was  held  to  be  a  good  gift  inter  vivos. 

So,  in  Stone  v.  Hackett,^  a  gift  upon  trust  to  pay  the  grantor 
the  income  for  life,  and  at  his  death  the  principal  to  go  to  cer- 
tain charities,  was  held  to  be  a  good  gift  inter  vivos,  notwithstand- 
ing the  donor  had  reserved  a  right  to  modify  or  revoke  the  gift. 
Bigelow,  J.  (subsequently  C.  J.,  and  we  think,  incontestably,  one 
of  the  ablest  lawyers  this  country  has  produced),  in  delivering 
the  judgment  of  the  Massachusetts  Supreme  Court,  said  :  — 

"  i'here  was  a  legal  transfer  of  the  property  fully  executed  to  the 
plaintiff.  There  was  also  a  full  and  explicit  declaration  of  trust 
executed  by  her  and  delivered  to  the  grantor,  by  which  she  accepted 
the  gift,  and  took  on  herself  the  execution  of  the  trusts  which  he 
intended  to  establish.  Nothing  was  therefore  left  in  fieri.  The 
transaction  was  a  completely  executed  transfer  of  property,  and 
fully  created  a  trust,  which,  according  to  the  principle  already 
stated,  a  court  of  equity  is  bound  to  recognize  and  enforce.  It 
was  suggested  by  the  learned  counsel  for  the  widow  that  the 
donor  never  parted  with  his  power  or  dominion  over  the  property, 
because  he  retained  a  right  to  annul  or  revoke  the  trust.  But 
this  seems  to  us  quite  immaterial.  A  power  of  revocation  is  per- 
fectly consistent  with  the  creation  of  a  valid  trust.  It  does  not  in 
any  degree  affect  the  legal  title  to  the  property.  That  passes  to 
the  donee  and  remains  vested  for  the  purposes  of  the  trust,  not- 

1  107  IT.  S.  at  p.  616.  Miners  v.  Rogers,  40  Conn.  512  ;    Smith 

2  83  Va.  791.  '»■  Savings   Bank    (N.   H. ),   9   Atl.  Rep. 
8  94  N.'Car,'  648.     See  Ellison  v.  Elli-     792  ;    Ganish  v.  New  Bedford  Inst.,   128 

son,  6  Ves.  656 ;   Colman  v.  Barrel,  1  Ves.  Mass.   150  ;    Love   v.  Francis,  20  N.  W. 

Jr.  50  ;    3  Bro.  0.  C.  12,  per  Lord  Thur-  Rep.  847;   Eastman  v.  Savings  Bank,  136 

low  ;   Forteacue  v.  Barnett,  3  Myl.  &  K.  Mass.  208;  Tillingliast  v.  Wheaton,  8  R.  I. 

36,  and  authorities  cited  1  Lead.  Cas.  in  536;  Camp's  Appeal,  36  Conn.  88;  Hill  a. 

Eq.   (6th  ed.)   300  et  seq.;    Pulvertoft  v.  Stevens,  63  Me.  364;  Grimes  u.  Hone,  49 

Pulvertoft,   18   Ves.  99  ;    Ex  parte   Pye,  N.  Y.   17;    Sims  v.  Sims,   8  Port.    (Ala.) 

18  Ves.  149;   Ex  parte  Duhost,  18  Ves.  449;  Millspaugh  v.  Putnam,  16  Abb.  Pr. 

140;    Barlow   v.   Heneage,   Preo.   in  Ch.  380;    Howard  v.   Savings  Bank,   40  Vt. 

211  •  Bale  V   Newton,  1  Vern.  646  ;   Bol-  597;  Nickersonw.  Nickerson,  28  Md.  332; 

ton!).  Bolton,  3  Swanst.  414,  n.;  Johnson  Gardner  i).  Merritt,  32  Md.  78;   MiUer  v. 

V.  Smith,  1  Ves.  Sen.  314;  Green  v.  Lang-  Billingsby,  41  Ind.  489. 
don,  28   Mich.  221;   Doty  v.  Wilson,  47  *  30  111.  App.  625,  643. 

N.  Y.   580  ;   Stone  v.  Hackett,  12  Gray,  «  12  Gray,  227. 

227;    Martin   ...   Funk,  U  N.  Y.   134; 
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withstanding  the  existence  of  a  right  to  revoke  it.  If  this  right 
is  never  exercised  according  to  the  terms  in  which  it  is  reserved, 
as  in  the  case  at  bar,  until  after  the  death  of  the  donor,  it  can 
have  no  effect  on  the  validity  of  the  trusts  or  the  right  of  the 
trustee  to  hold  the  property.  Nor  are  we  able  to  see  any  force  in 
the  suggestion  that  the  trust  whicli  the  donor  created  in  some  of 
its  features  looked  to  a  disposition  of  the  property  which  was  the 
subject  of  the  gift  after  his  death.  We  know  of  no  principle  of  law 
which  renders  such  a  transfer  of  property,  inter  vivos,  invalid." 

And,  as  we  have  seen,  there  being  an  "  absolute  "  transfer  of 
the  subject  of  the  gift,  and  not  a  mere  inchoate  gift  remaining 
in  fieri,  the  property  in  the  gift  vested  in  the  donee  in  trust,  sub- 
ject to  modification  or  revocation  in  accordance  with  the  terms  of 
the  gift ;  and  not  being  revoked  or  modified  during  the  donor's 
life,  took  effect  unconditionally  at  the  death  of  the  donor. 

Contrary  to  the  dictum  in  Basket  v.  Hassell,^  and,  following 
that,  to  the  holding  of  the  Virginia  Supreme  Court  in  Sterling  v. 
Wilkinson,^  the  rule  is,  that  where  there  is  a  gift  in  prcesenti, 
inter  vivos,  either  of  real  or  personal  property ;  and  where  the 
gift  is  of  personal  property  and  by  parol ;  a  delivery,  express  or 
implied,  of  the  subject  of  the  gift  to  the  donee,  direct,  or  to  a 
third  party  in  trust  for  him ;  and  the  gift  is  to  become  absolute 
and  unconditional  in  futuro  only  on  the  performance  of  a  condi- 
tion, —  there  is  there  a  good  gift  inter  vivos,  though  "  the  contin- 
gency contemplated  is  the  donor's  death." 

This  is  unquestionably  the  law ;  and  the  dictum  of  the  Supreme 
Court  of  the  United  States,  Matthews,  J.,  delivering  the  unani- 
mous opinion  of  the  court,  in  Basket  v.  Hassell,^  expressly  to 
the  contrary  of  this,  is  entirely  unsound  and  absurd,  and  is  un- 
sustainable both  on  principle  and  by  authority.* 

Where,  in  Wyble  v.  McPheters,^  reversing  the  judgment  of  the 
Circuit  Court,  a  donor,  some  eight  months  before  his  death,  deliv- 
ered to  the  defendant,  McPheters,  United  States  bonds  as  an  abso- 
lute gift,  to  be  held  by  the  latter  until  the  donor's  death,  and  then 
to  be  handed  over  to  the  beneficiaries  named ;  and,  after  the  death, 
the  donee  in  trust  delivered  the  bonds  to  the  donor's  adminis- 
trator ;  it  was  held,  in  an  action  against  the  donee  in  trust,  and 
the  administrator,  that  the  gift  was  a  good  gift  inter  vivos.  The 
court  said  :  — 

"  There  was  a  sufficient  delivery  to  constitute  a  valid  gift  inter 
vivos.     The  delivery  to  McPheters  was  absolute,  unconditional. 

1  107  V.  S.  at  p.  616.  31i,  316,  per  Lord  Chancellor  Hardwicke ; 

2  83  Va.  791.  stated  s^ipra  p.  66,  et  seq. ;  and  other  cases 
8  107  U.  S.  at  p.  616.  cited  supra. 

*  See  Johnson  v.  Smith,  1  Ves.  Sen.  ^  52  ind.  893. 
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The  subject  of  the  gift  was  to  be  unconditionally  delivered  by 
him  to  the  plaintiffs,  upon  the  death  of  the  donor;  an  event 
which  must  at  some  time  have  taken  place.  The  latter  delivery 
was  to  depend  upon  no  condition ;  the  time  thereof  only  was 
uncertain.  The  transaction  created  the  relation  of  trustee  and 
beneficiaries  between  McPheters  and  the  plaintiffs.  A  delivery 
to  a  trustee  for  the  use  of  the  party  to  be  benefited  is  as  effectual 
as  a  delivery  to  the  party  himself." 

So,  in  Love  v.  Francis  (October,  1886),^  where  there  was  in 
effect  a  gift  by  the  donor,  to  take  full  effect  at  his  death,  the  in- 
terest being  retained  for  his  life,  it  was,  as  applicable  to  the  facts 
in  that  case,  correctly  laid  down,  that,  — 

"  To  constitute  a  valid  gift  inter  vivos  there  must  be  a  delivery 
of  the  thing  given,  either  actual  or  constructive.  It  is  not  neces- 
sary that  it  be  delivered  to  the  person  intended  directly.  It  may 
be  delivered  to  some  person  for  him,  or  to  a  trustee  for  that  pur- 
pose, and  in  all  cases  such  a  disposition  of  it  must  be  made  in 
favor  of  the  donee  as  effectuates  the  object  and  places  the  jus 
disponendi  beyond  the  power  of  the  donor  to  recall." 

Thus,  a  gift  is  so  far  a  contract  that  where  it  is  made  abso- 
lutely and  unconditionally,  without  an  express  reservation  of  the 
right  of  the  donor  to  revoke  it,  and  perfected  by  delivery,  where 
it  is  by  parol,  so  that  it  is  no  longer  in  fieri,  it  can  only  be  re- 
voked by  the  donor,  with  the  assent  of  the  donee ;  and,  where  it 
is  made  subject  to  a  condition,  on  the  performance  of  the  condi- 
tion it  vests  absolutely  in  the  donee,  without  any  power  in  the 
donor,  after  the  gift,  when  by  parol,  has  been  consummated  by  de- 
livery, to  revoke  it  either  before  or  after  the  performance  of  the 
condition.  The  very  essence  of  a  gift  inter  vivos,  where  it  is  not 
expressly,  or  by  fair  inference,  made  subject  to  the  right  of  the 
donor  to  revoke  it,  is  that  it  is  irrevocable.^ 

On  the  failure  of  the  condition,  the  property  in  the  gift  reverts 
to  the  donor .^ 

In  the  former  of  those  two  last-cited  cases  the  law  is  admirably 
laid  down  by  Bingham,  J.,  in  delivering  the  unanimous  judgment 
of  the  court ;  from  which  we  quote  at  length,  as  follows  :  — 

"  If  A.  place  money  for  B.  in  a  bank,  taking  a  deposit  book  for 
it  in  his  name,  and  subsequently  notifies  him  of  the  credit,  and 
that  he  intended  it  as  a  gift,  which  B.  accepts,  does  this  vest  the 

1  63  Mich.  181,  190.  107  U.  S.  at  p.  616,  that  where  the  contin- 

2  See  Knott's  Admr.  v.  Hogan,  4  Mete,  gency  contemplated  is  the  donor's  death, 
(Ky.)  99;  Minor  v.  Rogers,  40  Conn.  512.     the  gift,  except  when  made  by  a  valid  tes- 

8  See  Eskridge  v.  Warren,  30  La.  Ann.  tamentary  instrument,  is  void,   Smith  v. 

718;  Printing  House  ».  Board  of  Trustees,  Savings  Bank  (a.  d.  1887),  64  N.  H.  228; 

104  U.  S.  711.     See  further,  as  contraven-  9  Atl.  Rep.  792;  Blasdel  v.  Locke,  52  N.  H. 

ing  the  unsound  rule  in  Basket  v.  Hassell,  238. 
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title  in  him,  and  devest  A.  of  all  title  and  possession  of  it,  if  he 
retains  the  deposit  book?  In  Bla:sdel  v.  Locke,^  a  bill  in  equity 
by  the  administrator  of  the  donor  against  the  bank  and  the  donee 
to  recover  a  deposit,  on  similar  facts,  though  less  favorable  to  the 
defendant,  it  was  held  '  that  the  deposit  created  a  trust  in  the 
bank  in  favor  of  B.,  and  that,  upon  information  of  what  had 
been  done  being  conveyed  by  A.  to  B.,  and  accepted  by  B.,  her 
title  to  the  money  became  absolute,  although  there  was  no  deliv- 
ery of  the  deposit  book.'  The  failure  to  deliver  the  deposit  book 
did  not  make  the  transaction  an  executory  instead  of  an  executed 
trust  and  perfected  gift. 

"  In  the  case  at  bar  the  father  deposited  in  the  bank,  in  his 
daughter's  name,  before  her  marriage,  the  money  in  controversy. 
He  made  no  declaration  to  the  bank  other  than  to  direct  the  de- 
posit in  his  daughter's  name,  and  receive  the  deposit  book.  He 
intended,  however,  the  deposit  as  a  gift  to  her,  subject  to  his  tak- 
ing the  income  while  he  lived,  and  his  wife's  taking  it  for  her  life 
if  she  survived  him.  He  afterwards  showed  the  deposit-book  to 
his  daughter,  she  saw  the  entry,  and  he  informed  her  of  the  gift, 
and  she  accepted  it ;  he  retaining  the  book  during  his  life  to  ena- 
ble him  to  draw  the  income.  We  understand  the  case  to  find  that 
the  father  intended,  at  the  time  of  making  the  deposit,  to  make  a 
present  gift  to  his  daugliter  subject  to  the  taking  of  the  income, 
unless  the  evidence  of  the  imperfectedly  executed  will  was  in  law 
conclusive.  [The  donor,  after  having  made  the  giit  in  prcesenti, 
in  1874,  to  take  effect  in  futuro,  the  "  contingency  contemplated 
being  the  donor's  death,"  ^  made  an  abortive  will  in  1878,  and 
died  in  1884.]  The  will  was  not  conclusive  evidence,  even  if 
competent,  on  the  question,  and  the  case  stands  on  the  finding  of 
the  court  on  all  the  evidence,  including  the  will.  The  adminis- 
trati'ix  of  the  father  claims  that  the  transaction  was  in  the  nature 
of  a  testamentary  disposition  of  the  property  not  in  accordance 
with  the  statute  of  wills.  Bartlett  v.  Remington.^  In  that  case 
the  deposit  was  made  in  the  name  of  the  person  making  it,  for 
Sarah  Storroe,  on  the  trust  that  the  depositor  was  to  hold  the 
title  and  the  power  to  dispose  of  the  property  so  long  as  she 
lived,  and  then  what  was  left  was  to  go  to  Sarah.  This  was  held 
to  be  an  executory  trust,  not  an  executed  one.  In  this  case  the 
money  was  deposited  in  the  name  of  a  third  party,  the  depositor 
intending  to  make  a  present  gift  of  it,  subject  to  the  taking  of 
the  income.     To  establish  a  valid  gift,  a  delivery  of  the  subject- 

1  52  N.  H.  238.  8  59  N.  H.  365. 

2  Basket  v.  Hasaell,  107  U.  S.  at  p. 
616. 
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matter  to  the  donee,  or  some  person  for  liim,  so  as  to  devest  the 
title  and  possession  of  the  donor,  must  be  shown  ;  and  the  in- 
quiry is  whether  a  valid  gift  in  prcesenti  can  be  made  of  money, 
subject  to  the  right  of  the  donor  to  take  the  income.  Such  a 
gift,  we  think,  may  be  made  by  a  proper  transfer  to  a  trustee  ; 
and  the  question  is  whether  the  facts  of  this  case  present  such  a 
transfer.  If  A.  deposits  money  in  B.'s  name,  without  his  knowl- 
edge, intending  it  as  a  gift,  it  is  not  perfected,  as  tlie  assent  of 
both  parties  is  necessary.  Pierce  v.  Burroughs.^  But  when  B.  is 
notified  of  the  gift,  and  accepts  it,  his  legal  title  to  the  money  is 
perfected  ;  and  if  not  paid  on  demand,  he  may  maintain  an  ac- 
tion at  law  to  recover  it.  A.  could  have  no  action  for  the  money, 
either  at  law  or  in  equity,  as  all  title  and  right  of  possession  have 
passed  from  him.  Again,  if  A.  deposits  money  in  B.'s  name,  to 
his  credit,  intending  it  as  a  present  gift,  but  to  remain  in  the 
bank  during  the  lives  of  A.  and  his  wife,  and  that  of  the  sur- 
vivor, subject  to  the  income  being  taken  by  them  [which  was  the 
exact  case  of  Smith  v.  Savings  Bank]  ,2  the  bank  takes  'the  money 
on  the  trust  to  hold  it  for  the  term,  and  at  the  close  pay  the  prin- 
cipal sum  to  B. ;  and  when  B.  is  notified  of  the  gift,  and  accepts 
it  with  its  burdens  and  conditions,  a  title  to  the  principal  is  per- 
fected in  him,  subject  to  the  equitable  right  of  A.  and  wife  to 
take  the  income.  A.'s  title  and  possession,  and  all  right  to  a  title 
or  the  possession  of  the  principal,  are  as  entirely  devested  at  the 
moment  of  the  acceptance  as  if  it  were  to  be  paid  by  the  bank  to 
B.  on  demand.  It  is  an  executed  perfect  gift  as  to  A.  He  has 
delivered  the  money  to  the  bank.  His  dominion  and  power  to 
revoke  are  gone.  His  situation  is  not  dissimilar  to  what  it  would 
have  been  had  he  given  the  money  accompanied  by  an  unqualified 
delivery  to  B.,  vesting  the  title  and  possession  in  him,  on  B.'s  un- 
dertaking to  account  to  A.  for  the  income  he  might  receive  from 
it  during  the  term ;  the  important  difference  being  that  the  pay- 
ment of  the  income  to  Smith  and  wife  is  secured  and  made 
through  a  trustee,  —  practically,  at  least,  the  safer  way."  ^ 
In  the  leading  English  case  of  Drury  v.  Smith,*  Lord  Hardwicke 

1  58  N  H  302  140;    Martin  v.   Funk,   75  K   Y.  134  ; 

2  64  n'  h".  228";  9  Atl.'Eep.  792.  Young  v.  Young,  80  N.  Y.  422;  Willis  d. 

3  See  further,  Blasdel  v.  Locke,  52  Smyth,  91 N.  Y.  297;  Mabiev.  Bailey  95 
N  H  238  •  Scott  V.  Bank,  140  Mass.  157,  N.  Y.  206;  Burton  v.  Bank,  62  Conn.  398; 
165;  Davis  v.  Ney,  125  Mass.  590;  Ger-  Minor  0.  Rogers,  40  Conn.  S12;  Camps 
risli\,.  Institution,  128  Mass.  150;  Turner  Appeal,  36  Conn.  88;  MiUspaughj.  Put- 
V.  Estabrook,  129  Mass.  425;  Uev.  Pierce,  nam,  16Abb.  Pr.  380;  Gardner  «^ Merntt, 
134  Mass.  260;  Eastman  v.  Bank,  136  32Md.78;  Ray «.  Simmons  11  R.  I.  266  , 
Mass.  208;  Sherman  v.  Bank,  138  Mass.  Taylor  «.  Henry  48  Md.  550;  Howard  «. 
581;  Nutt  V  Morse,  142  Mass.  1;  Curtis  Bank,  56  Vt.  284  ;  Marcy  i;.  Amageen,  61 
11.  Bank,  77  Me.  151;  Marston  v.  Marston,  N.  H.  131. 

64  N.  H.  146;  Robinson  v.  Ring,  72  Me.  *  1  P.  Wm3.  at  p.  405. 
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says  :  "  This  is  a  gift  in  the  testator's  lifetime,  donatio  camd 
mortis,  and  the  possession  transmuted,  and  certainly,  notwith- 
standing the  will,  the  testator  had  a  power  to  give  away  any  part 
of  his  estate  in  his  lifetime ;  he  might  in  his  lifetime,  after  the 
making  of  his  will,  give  away  any  part  of  Ms  estate  absolutely,  and 
by' the  same  reason  might,  notwithstanding  the  will,  give  away 
any  part  thereof  conditionally." 

We  have  now  shown  (1)  that  there  may  be  a  conditional  gift, 
in  opposition  to  the  cases  which  expressly  hold,  and  to  the  text- 
writers  who  are  construed  to  affirm,  that  there  cannot ;  (2)  that 
to  make  such  a  conditional  gift,  as  to  make  an  "  absolute  "  uncon- 
ditional gift,  it  must  not  be  an  executory,  an  inchoate,  a  mere 
promissory,  gift ;  but  that  there  must  be  an  actual  gift  in  proesenti, 
though  it  may  only  vest  as  such,  unconditionally,  in  futuro ; 
(3)  that  there  must  be  an  actual  or  constructive  delivery  of  the 
subject  of  the  gift  either  to  the  donee  direct,  or  to  a  third  person 
in  trust  for  him  ;  and  an  acceptance  of  the  gift  by  the  donee,  ex- 
press or  implied  ;  so  that  the  dominion  over  the  gift,  where  the 
express  condition  of  it  is  not  that  the  vendor  may  revoke  it,  is  in 
the  donee,  irrevocably ;  and  (4),  contrary  to  the  express  holding 
in  the  badly-decided  case  of  Sterling  v.  Wilkinson,  ^  and  to  the  un- 
sound dictum  which  led  to  it,  in  Basket  v.  Hassell,^  though  "  the 
contingency  contemplated  is  the  donor's  death,"  as  it  was  in 
Sterling  ?'.  Wilkinson  ;  ^  yet,  if  there  have  been,  as  there  was  in 
that  case,  a  gift  hi  proesenti  to  take  effect  in  futuro,  though  "  the 
contingency  contemplated  be  the  donor's  death,"  the  gift  is  irrev- 
ocable, and,  on  the  contingency  arising,  by  the  death  taking  place, 
the  absolute  title  will  then  vest  in  the  donee  unconditionally  ;  un- 
less, indeed,  the  gift  be  made  only  then  still  further  to  take  effect, 
conditionally ;  when  the  gift  will  then  only  vest  subject  to  such 
condition.  That,  to  repeat,  the  dictum  and  holding  that,  where 
there  is  a  gift  on  condition,  and  the  contingency  contemplated  is 
the  donor's  death,  the  gift,  as  a  gift  inter  vivos,  is  invalid,  are  un- 
sound ;  and  that,  as  we  have  seen,  where  there  is  a  present  gift 
(and  not  a  mere  promise  to  give),  though  it  be  on  condition,  and 
though  the  contingency  contemplated  be  the  donor's  death,  the 
gift  is  a  good  gift  inter  vivos;  the  point  being  whether  there  be  a 
present  gift,  as  in  the  late  English  case  of  In  re  Richards,  Shen- 
stone  V.  Brock,*  though  to  take  effect  absolutely  only  on  the  per- 
formance of  the  condition,  in  which  case  the  gift  is  a  good  gift 
inter  vivos ;  or  a  mere  testamentary  disposition  to  have  no  effect 

>  83  Va.  791.  8  83  Va.  791. 

2  107  U.  S.  at  p.  616.  4  36  Ch.  Div.  541. 
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at  all  in  prcesenti,  as  in  Basket  v.  Hassell,^  and  in  Ragsdale  v. 
Bowker ;  ^  in  which  case  it  must  take  effect  by  virtue  of  the  testa- 
ment or  not  at  all.^  These  are  the  conclusions  to  which  our  rea- 
soning, so  far,  has  brought  us. 

This  brings  us  to  notice  another  proposition  of  the  United  States 
Supremo  Court  in  Basket  v.  Hassell,*  which  besides  containing,  in 
effect,  in  the  latter  part  of  the  paragraph,  a  very  similar  fallacy  to 
that  ^  which  we  have  been  examining ;  also,  in  the  first  part  of  the 
paragraph,  contains  another  statement  which  we  think  is  calcu- 
lated to  mislead,  or  perhaps  we  should  say  is  absolutely  unsound. 
The  paragraph  is  :  — 

"The  point  which  is  made  clear  by  this  review  of  the  decisions 
on  the  subject,  as  to  the  nature  and  effect  of  a  delivery  of  a  chose 
in  action,  is,  as  we  think,  that  the  instrument  or  document  must 
be  the  evidence  of  a  subsisting  obligation  and  be  delivered  to  the 
donee,  so  as  to  vest  him  with  an  equitable  title  to  the  fund  it  rep- 
resents, and  to  devest  the  donor  of  all  present  control  and  domin- 
ion over  it,  absolutely  and  irrevocably,  in  case  of  a  gift  inter  vivos, 
but  upon  the  recognized  conditions  subsequent,  in  case  of  a  gift 
mortis  eausd  ;  and  that  a  delivery  which  does  not  confer  upon  the 
donee  the  present  right  to  reduce  the  fund  into  possession  by  en- 
forcing the  obligation  according  to  its  terms,  will  not  suffice.  A 
delivery  in  terms  which  confers  upon  the  donee  power  to  control 
the  fund  only  after  the  death  of  the  donor,  when  by  the  instrument 
itself  it  is  presently  payable,  is  testamentary  in  character  and  not 
good  as  a  gift." 

Of  the  English  cases  cited  to  sustain  these  propositions  as  thus 
stated,  not  one  of  them  does  so.^ 

As  far  as  the  latter  part  of  the  above  quoted  paragraph  affirms 
or  implies  that  a  present  gift  to  the  donee  of  a  chose  in  action,  or 
of  a  personal  chattel,  the  ultimate  benefit  of  which  is  to  be  derived 
by  the  donee  only  on  the  death  of  the  donor,  —  the  donor  in  the 
meantime,  until  the  contingency  arises,  to  receive  the  interest  or 
income  resulting  from  the  chose  in  action,  or  to  have  the  right  of 
use  of  the  chattel,  is  not  a  valid  gift  inter  vivos,  —  we  have  already 
exhaustively  shown  that  it  is  an  entire  misapprehension  of  the 
law  of  gifts. 

We  have  now  to  deal  with  the  proposition  contained  in  the  first 

1  107  U.  S.  602.  gift  to  take  effect  only  in  futuro  ;  but  we 

2  Cited  in  2  Bail.  (S.  Car.)  at  p.  590.  think  the  case  was  not  well  decided. 

3  In  Pitts  V.  Magnum,  2  Bail.  (S.  Car.)  <  107  U.  S.  at  p.  614. 
588,   a  gift  of  a  chattel,  with  delivery  =  Ibid,  at  p.  616. 

thereof,  on  the  condition  that  the  donors  "  See  Powell ».  Helhicar,  26  Beav.  2bl; 
were  to  have  the  use  during  their  life,  was  Eeddel  v.  Dobree,  10  Sim.  244 ;  Farquhar- 
held  invaUd,  on  the  ground  that  it  was  a     son  v.  Cave,   2  Coll.  356;  Bunu  v.  MarK- 

ham.  7  Taunt.  224. 
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part  of  the  paragraph.  This,  as  the  point  is  made  to  rest  on  the 
distinction  between  a  gift  inter  vivos  and  a  donatio  mortis  causa, 
which  distinction  is  as  applicable  to  the  gift  of  a  personal  chattel 
as  to  a  chose  in  action,  is,  in  effect,  that  there  can  be  no  valid  inter 
vivos  gift,  unless  it  be  "  absolute  and  irrevocable."  We  have 
already  shown  that  if  there  be  a  gift  in  prcesenti,  with  a  delivery 
and  acceptance,  it  is  a  good  gift  even  though  it  be  on  a  condition.^ 
Hence,  as  far  as  the  term  "  absolutely  "  expressly  or  impliedly 
states  that  a  gift  cannot  be  made  "  conditionally,"  the  proposition 
is  unsound. 

Equally  so,  we  think  it  is,  where  the  allegation  is  that  unless 
the  gift  be  made  "  irrevocably,"  it  cannot  be  a  good  gift.  If  it  can 
be  made  conditionally,  it  is  clear  that  it  can  be  made  revocably  ; 
for  the  very  condition  upon  which  it  is  made,  delivered,  accepted, 
may  tlien  be  a  condition  that  it  may  be  revoked. 

A  gift  is  so  far  a  contract,  clearly,  as,  among  other  essentials  of 
a  contract,  to  involve  the  consensus  ad  idem.  Hence,  to  constitute 
a  gift,  there  must  be  the  meeting  of  minds  of  the  donor  and  donee 
as  to  the  subject  of  the  gift ;  and  equally  so,  clearly,  as  to  the 
terms  of  the  gift,  if  any  are  imposed.  The  essential  distinction 
between  a  gift  as  a  contract  and  any  other  contract  is,  that  being 
voluntary,  and  having  no  consideration  to  support  it,  it  generally 
(as  there  is  the  locus  poenitentice  until  it  is  executed)  cannot  be 
enforced  so  long  as  it  remains  in  fieri ;  —  a  mere  nudum  pactum. 
But  once  executed,  the  distinction  between  a  gift  and  other  con- 
tracts disappears.  Hence,  it  is  clear,  that  when  a  gift  is  made, 
delivered,  and  accepted,  and  the  minds  of  the  parties  have  met  on 
the  condition  that,  on  certain  terms  or  conditions,  it  may  be  re- 
voked, the  gift  is  subject  to  such  conditions,  and  may  as  well  be 
subject  to  revocation  as  to  any  other  condition  ;  precisely,  for 
instance,  as  the  contract  of  bailment  may  be. 

The  gift  in  Stone  v.  Hackett,^  fully  stated  by  us  supra,  besides 
being  on  condition  that  the  donor  was  to  have  the  income  of  the 
subject  of  the  gift  —  in  this  case,  too,  choses  in  action  —  during 
his  life,  was  expressly  made  subject  to  the  donor's  rights  to  modify 
the  uses  or  to  revoke  the  gift ;  and  he  having  died,  without  having 
modified  the  uses  or  revoked  the  gift,  the  beneficiaries  were  held 
entitled  to  the  property  as  a  completely  executed  "  absolute  "  gift 
inter  vivos.  The  court  correctly  held,  as  we  think  is  true  beyond 
a  peradventure,  that  a  power  to  revoke  does  not  affect  its  validity  in 
default  of  the  execution  of  the  power.  So,  clearly,  there  may  be  a 
good  gift,  though  an  express  power  to  revoke  it  is  reserved.  A  gift 
mortis  causd  is  a  gift  inter  vivos.^    If  then  there  can  be  a  gift 

1  See  the  numerous  cases  that  we  haye        ^  12  Gray  (78  Mass. ),  227. 
cited  to  this  effect  mpra.  ^  Gassu.  Simpson,  4  Coldw.  (Tenn.)  294. 
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inter  vivos  when  it  is  technically  a  gift  mortis  causd,  carrying  with 
it  the  Implied  condition  of  the  right  of  revocation,  there  would 
seem  to  be  on  that  ground  also,  in  principle,  no  reason  why  any 
other  gift  inter  vivos  may  not  be  made  subject  to  the  express  con- 
dition of  revocation. 

And  it  is  perfectly  clear  that  it  can  be.  Such  gifts,  both  of  real 
and  personal  pi-operty,  are  made  every  day.  Such  a  provision  — 
a  power  of  revocation  —  is  often  contained  in  testamentary  gifts  ; 
in  trust-deeds ;  in  marriage  settlements,  and  in  other  instruments 
of  gift. 

See  Gaither  v.  Williams,i  where  there  was  a  gift  to  become  oper- 
ative in  the  beneficiaries  only  after  the  death  of  the  grantors,  who 
reserved  to  themselves  "  full  power  of  revocation,"  "  even  to  the 
entire  revocation "  of  the  gifts  which  they  had  made  under  the 
instrument ;  and  which  gifts,  had  the  grantors  not  revoked  them, 
which  they  did,  would  have  become  "  absolutely  "  operative  when 
the  contingency  arose.  Subsequently,  however,  they  made  another 
conveyance  of  the  property,  and  the  court  held  that,  possessing 
the  power  to  revoke  the  gifts,  the  second  conveyance  worked  such 
a  revocation ;  although,  on  its  face,  it  did  not  purport  to  be  an 
exercise  of  the  power  of  revocation. 

So  in  Aylsworth  v.  Whitcomb,^  where  an  instrument  was  exe- 
cuted making  a  voluntary  disposition  (a  gift)  of  the  grantor's  real 
and  personal  property,  which  .contained  no  express  power  of  revo- 
cation ;  but  it  was  executed  by  the  grantor  under  the  impression 
that  he  could  revoke  it,  the  other  party  to  the  instrument  admit- 
ting that  it  was  executed  on  the  belief  and  understanding  by  both 
parties  that  it  was  revocable ;  the  court  decreed,  in  effect,  on  the 
ground  of  mistake,  that  the  grantor  had  the  power  to  revoke  the 
deed. 

And  in  Kennell  v.  Abbott,^  where  a  legacy  was  given  by  a  woman 
to  a  man  in  the  character  of  her  husband,  whom  she  supposed  was 
and  described  him  as  such,  but  who  at  the  time  of  the  marriage 
ceremony  with  her  had  a  wife  living  ;  the  court,  after  the  donor's 
death,  on  the  ground  that  where  a  legacy  is  given  to  a  person  under 
a  particular  character  which  he  had  falsely  assumed,  and  which 
alone  could  be  supposed  the  motive  of  the  bounty,  the  law  would 
not  permit  him  to  avail  himself  of  it,  annulled  the  legacy. 

But  as  a  rule,  where  a  power  of  revocation  is  not  expressly  re- 
served and  the  gift  has  been  made  absolutely  and  unconditionally, 
and  so  vests  in  the  donee,  it  then  becomes  irrevocable ;  where  it 

1  57  Md.  625.  '  i  Ves.  802. 

2  12  K.  I.  298. 
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has  been  made  without  fraud  or  mistake,  and  where  the  donors  do 
not  occupy  a  fiduciary  relation  towards  eacli  other.^ 

And,  generally,  the  very  essence  of  a  gift  inter  vivos  is,  where  it 
is  not  expressly  made  subject  to  the  exercise  of  the  right  of  revo- 
cation, and  whether  it  is  made  either  unconditionally,  or  if  made 
on  a  condition,  the  condition  has  been  performed,  that  it  then 
becomes  absolute  and  irrevocable.^ 

Under  the  correct  decision  in  Aylsworth  v.  Whitcomb,^  stated 
ante,  as  well  as  on  the  principle  that  a  gift  possesses  generally  the 
qualities  of  an  agreement  or  contract,  it  is  clear  that  where  there 
is  no  consensus  ad  idem,  —  no  agreement  between  the  donor  and 
donee,  say  as  to  the  subject  of  the  gift,  or  any  mistake  between 
them  which  goes  to  the  essence  of  the  gift,  —  the  gift  can  be  revoked 
for  mistake,  without  any  express  reservation  of  a  power  of  revoca- 
tion. And  not  only  may  the  grantor  or  donor  of  a  gift  reserve,  in 
the  insti'ument  making  the  gift,  a  power  of  revocation,  but  pow- 
ers of  revocation  are  by  deeds  of  gift  frequently  vested  in  third 
parties.* 

So,  when  a  gift  is  made  on  condition,  it  is  thereby  necessarily 
implied  that  the  gift,  whether  it  be  of  real  or  personal  property, 
may  be  defeated  for  non-performance  of  the  condition ;  or,  in  other 
words,  revoked.  Thus  it  was  held  in  Eskridge  v.  Farrar,^  that 
where  the  condition  on  which  a  gift  had  been  made  had  not  been 
complied  with,  the  gift  could  be  revoked,  even  though  the  property 
were  in  the  hands  of  a  third  party .^ 

The  same  doctrine  too,  with  reference  to  gifts  to  a  charity,  was 
sustained  in  the  United  States  Supreme  Court,  in  Printing  House 
V.  Board  of  Trustees,''  where  ^  they  say  :  — 

"  Where  certain  contributions  to  a  charity  are  proposed  to  be 
made  upon  certain  express  conditions,  the  rights  of  the  donors 

''  Fellow's  Appeal,   93  Pa.  470;  Storrs  to  a  revocation  of  a  gift  Miter  toots,  on  con - 

V.  Barber,    6  Johns.  Ch.   166;  Cliapin  y.  dition,  before  the  condition   had  been  per- 

Laytin,  18  Wend.  412;  Hunt  v.  Eansman-  formed;  but  we  think  the  law  is  clear  that 

ier,  8  Wheat.  174;  Slifer  u.  Beates,  9  Ser.  vhere  a  gift  is  duly  made,   subject  to  a 

&  R.  166  ;  Sprague  v.  Woods,   4  W.  &  S.  coudition,  and  there  is  no  reservation  of  a 

192;  Dennison  v.   Gcehring,  7   Barr,  175;  power  to  revoke,  the  power  of  the  grantor 

Reed  v.  Robinson,   6  W.  &  S.   329;  Dela-  to  revoke  is  gone,  unless  there  be  a  breach 

meter's     Est.,    1   Whart.    362;    Reese   v.  of  the  condition. 
Ruth,  13  S.  &  R.  434  ;    GreenfieM's  Est,  s  12  R.  I.  298. 

2  Harris,  489;  Stone  «.  Hackett,  12  Gray,  *  See  Smith  v.  Adkius,  L.  R.   14  Eq. 

227;  Ellison  v.  Ellison,  6  Ves.  656;  Keke-  402;  Buckell  v.  Blenkhorn,  5  Hare,  131. 
wich  V.  Manning,  1  De  G.  M.  &  G.  176  ;         ^  30  l^.  Ann.  718. 
Egerton  u.  Carr,  94  N.  Oar.  648.  o  Berry  v.  Berry,  31  Iowa,  415.     Mar- 

2  See  Knott's  Adnir.  .,.  Hogan,  4  Mete,  ston  v.  Marston,  5  Atl.  Rep.  713;  64  N.  H. 

(Ky.)  99:  Minor  y.  Rogers,  40  Conn.  512;  146;  Dnclaud  v.    Rousseau,    2  La.   Ann. 

Siggers  v.  Evans,  5  El.  &  B.  366;  Sterling  168,  and  Hart's  Ex'ors  v.  Boni,  6  La.  R 

V.   Wilkinson,    83  Va.    791.      The  query  (0.  s.)  97,  are  to  the  same  effect, 
was  raised  in  In  re  Richards,  Shenstone  '  104  U.  S.  711. 

V.  Brock,  36  Ch.  Div.  541,   544;  and  see  »  At  p.  717. 

Blaadel  v.  Locke,   52  N.  H.   238,  243,  as 
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stand  upon  contract,  and  if  the  conditions  are  not  performed,  their 
obligation  to  contribute  is  discharged  ; "  that  is,  in  effect,  that  the 
gift  can  be  revoked. 

And  again,  where  fiduciary  relations  exist  between  the  parties 
to  a  gift,  it  may  be  revoked  on  the  ground  of  its  having  been  made 
under  undue  influence.^  But  where  the  gift  has  been  made  be- 
tween parties  bearing  a  fiduciary  relation,  so  that  the  gift  is  revo- 
cable at  the  option  of  the  donor,  and,  after  the  fiduciary  relation 
has  terminated,  the  donor  elects  not  to  revoke  the  gift,  as  it  is 
voidable  only  and  not  void,  it  then  becomes  absolute,  and  cannot 
be  revoked  by  the  donor's  executors  after  his  death.'^ 

The  incorrect  test  of  a  gift  inter  vivos,  given  in  Basket  v.  Has- 
sell,^  that  it  can  only  exist  where  the  donor  has  been  devested  of 
control  and  dominion  over  it  "  absolutely  and  irrevocably,"  was 
practically,  and  we  think  wrongly  acted  on,  in  effect,  by  the  New 
York  Court  of  Appeals  in  the  very  recent  case  (November,  1889) 
of  "Williams  v.  Guile,*  although  the  case  itself  was  evidently  cor- 
rectly decided  in  favor  of  the  donee.  A  gift  by  deed  was  made  by 
the  plaintiff's  intestate  of  a  policy  of  life  insurance,  with  its  accu- 
mulations, some  six  or  seven  weeks  prior  to  his  death.  The  deed 
purported  to  have  been  made  for  a  valuable  consideration,  and 
contained  a  clause  to  the  effect  that  the  assignment  was  subject 
to  the  express  condition  and  reservation  that  the  donor  had  power 
to  revoke  it  at  any  time  during  his  life.  The  deed  was  delivered 
to  a  third  party  for  the  donee,  who,  subsequent  to  the  donor's 
death,  collected  the  amount.  In  an  action  by  the  donor's  admin- 
istrator against  the  donee,  the  New  York  Supreme  Court  held  ^ 
that  the  gift  was  good  inter  vivos,  and  that  the  fact  that  the 
grantor  reserved  the  right  of  revocation  showed  that  he  intended 
the  deed  to  operate  then,  subject  to  the  condition  or  reservation  of 
the  right  to  revoke;  otherwise  that  that  condition  would  have 
been  insensible  ;  as,  if  the  gift  were  not  intended  to  take  effect  in 
prcesenti,  the  reservation  of  a  power  to  revoke  would  have  been 
unnecessary,  as  there  would  have  been  nothing  to  revoke.  Wc 
think  they  were  entirely  right.  It  was  also  claimed  that  the  gift 
was  good  mortis  eausd,  but  the  court  found  it  unnecessary  to  con- 
sider that  point. 

On  appeal,  the  New  York  Court  of  Appeals  held  that  the 
o-ift  was  a  good  donatio  mortis  causd,  but  not  a  good  gift  inter 

1  Brown  v    Kennedy,  4  De  G.  J.  &  S.  587.     And  see   Gregory  v.   Gregory    G. 

917.  wTnen^nV  Baselev    U  Ves.  273;  Cooper,    201;    Wright  v.  Vanderplank,   8 

Z'e  ^.T;"ttr7  YrrS^'30  ;   Berrien  ..'  De  |  M   &  G.  133;  In  re  Holmes  Estate, 

McLane,    1    Hoff.    Ch.    421;    Farnam   v.  3  Giff.  337 
Brooks,    9   Pick.    218;    Starr  v.  Vander-  ^  io4  U.  |  at^p.  614. 

'"'^^Mitch' U "■  lanfr^y,  8  Q.  B.  Div.  ^  Williams '..  Guile.  46  Hun,  645. 
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vivos.  We  tliink  their  reasons  for  so  holding  are  not  satisfactory. 
They  admitted  that  the  facts  were  undisputed  and  not  conflicting, 
and  that  they  evidenced  an  unmistakable  and  clear  intent  that  the 
donee  should  have  the  benefit  of  the  policy  unless  the  gift  was  re- 
voked during  the  donor's  life.  The  delivery  of  the  deed  having 
been  equally  as  effectual  to  pass  the  property  inter  vivos,  as  mortis 
causd,  we  think  the  better  decision  is  that  of  the  Supreme  Court ; 
that  the  gift  of  the  policy  was  an  existing  gift  in  prcesenti,  passing 
the  property  then  therein,  subject  only  to  its  being  devested  on  the 
express  condition  named  in  the  deed,  viz.,  its  revocation  during 
the  donor's  life.  And  we  think,  under  the  facts,  that  had  the 
donor,  after  the  due  execution  and  delivery  of  the  deed,  lived  a 
dozen  years,  so  that  it  could  not  reasonably  have  been  contended 
that  the  gift  was  valid  mortis  causd,  and  had  not  revoked  the  deed, 
the  donee  would  then  have  been  entitled  to  the  proceeds  of  the 
policy  under  the  conditional  gift  of  a  dozen  years  before. 

The  Court  of  Appeals  seemed  to  have  labored  under  the  mistake 
as  to  the  vesting  of  conditional  gifts  inter  vivos  so  largely  prevail- 
ing in  this  country. 1 

In  Worth  v.  Case,^  where  the  donor's  promissory  note  for 
110,000  was  given  to  the  plaintiff  by  her  brother,  in  a  sealed  en- 
velope, on  which  the  donee's  name  was  endorsed,  and  on  which 
he  had  written  and  signed,  "  This  is  not  to  be  unsealed  while  I 
live,  and  returned  to  me  any  time  I  wish  it."  Over  three  years 
after  the  gift  he  made  his  will,  and  died  in  the  following  month, 
not  having  revoked  the  conditional  gift.  In  an  action  by  the 
donee  for  the  amount  of  the  note,  the  New  York  Court  of  Appeals, 
in  holding  that  the  gift  was  a  good  gift  inter  vivos,  brings  the 
case  of  Williams  v.  Guile  ^  directly  within  its  purview,  thus  :  — 

"  A  deed  executed  and  delivered  by  a  grantor,  which  is  to  take 
effect  so  as  to  pass  the  title  at  his  death,  is  not  in  any  sense  a 
testamentary  disposition  of  the  property  described  in  it ;  nor  is 
a  note,  executed  and  delivered,  and  accepted,  in  the  lifetime  of 
the  maker,  but  made  payable  at,  or  after  his  death,  such  a  dispo- 
sition of  it;  but,  in  both  cases,  the  instrument  is  absolute,  and 
passes  the  right  to  the  land,  in  the  one  case,  and  to  the  money 
in  the  other,  to  vest  in  possession  or  action  at  the  death 'of  the 
grantor  or  maker.  And  if  the  note  in  question  was  delivered 
and  accepted,  the  transaction  is  no  more  testamentary  than  in 
the  cases  of  the  deed  and  note  referred  to ;  and  the  only  differ- 
ence is,  that  in  those  the  delivery  passed  the  right  without  power 

'  But  see  Worth  v.  Case,  42  N.  Y.  362;  2  42  N",  y.  362. 

Ruggles     V.    Lawson,    13     Johns.    285;  "  46  Hun.  645 :'  117  N   Y   343 

Wheelwright  y.  AVheel Wright,  2  Mass.  447; 
Hatch  V.  Hatch,  9  Mass.  307. 
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of  revocation,  and  without  condition,  while  in  this  the  power  of 
revocation  and  tlie  condition  continued  till  his  death.  ...  I 
think  the  circumstances  show  that  the  maker  of  the  note  deliv- 
ered it  to  her  with  the  intention  that  it  should  be  hers  absolutely, 
unless  he  should  thereafter  apply  to  her  for  its  re-delivery,  or 
unless  she  should  open  the  envelope  during  his  life ;  or,  in  other 
words,  that  he  intended  to  pass  the  title  in  it  to  her,  subject  to 
being  devested  (as  she  had  the  possession)  by  either  of  these  acts  ; 
and  that  if  neither  of  them  were  performed,  the  title  to  the  note 
should  remain  in  her."  ^ 

The  intimation  in  Basket  v.  Hassell,^  that,  in  effect,  there  can- 
not be  a  conditional  gift  inter  vivos,  but  that  to  constitute  such  a 
gift,  the  donor  must  be  devested  of  all  "  control  and  dominion 
over  it,  absolutely  and  irrevocably,"  is  in  no  sense  any  truer  of  a 
gift  than  of  a  sale.  As  we  have  seen  that  there  may  be  a  condi- 
tional gift,  or  a  gift  in  connection  with  which  the  donor  may  ex- 
pressly reserve  a  power  of  revocation  ;  and  that  such  gift  may  be 
revoked  for  fraud  or  mistake,  or  where  it  has  been  made  under 
the  exercise  of  undue  influence,  where  fiduciary  relations  exist 
between  the  parties;  so,  with  a  sale,  it  may  be  expressly  made 
subject  to  a  condition,  or  it  may  be  revoked  for  either  of  the  rea- 
sons stated  above  as  applicable  to  gifts.^ 

It  will  thus  be  seen,  that  the  essential  differences  between  a  gift 
inter  vivos  and  one  mortis  oausd,  are,  (1),  that  in  the  latter  the 

^  Worth  V.  Case,   42  N.  Y.  at  pp.  366,  donatio   mortis  causd  can  only  lie  estab- 

367.    See  Baker  w.  Williams,  34  Ind.  547;  lished  by  a  necessary  implication,  or  an 

Daniel  v.  Smith,  64  Cal.  346  ;  s.  c.  76  Cal.  expressed  intention,  that  the  gift   should 

548;  Walter  y.  Ford,  74  Mo.  195  ;  Henshel  not  take  effect  except  in  the  event  of  the 

ti.  Maurer  (November,  1887),  69  Wis.  576;  death  of  the  donor.     In  this  case,  if  he 

McCarthy    v.  Keaman,    86  111.  292.     In  had  recovered,  he  could  not  have  revoked 

Tate  V.  Leithead,  Kay  (Eng.  Ch.),  658,  a  the  gift   of  the   £200  to  B.;  for  I  must 

man  in  his  last  illness,  a  few  days  before  assume  that  the  donor  intended  to  pay  the 

his  death,  drew  a  check  for  £900,  payable  debt   which  he  owed  to  B.  immediately, 

to  B.,  to  whom  he  owed  £200,  and  wrote  and  not  to  make  it  dependent  on  his  death; 

on  the  same  sheet,  A.  £200;  B.  £200;  Ex-  and,  if  so,  I  do  not  see  how  the  circum- 

ecutorship  Fund,   £500.     The   check  was  stance  of  his  treating  part  of  the  money  as 

delivered  to  B.,  who  presented  it,  and  re-  an  executorship  fund  conld  compel  me  to 

celved  the    money  prior  to 'the    donor's  infer  that  he  intended  the  gift  to  A.  to  be 

death.     Sir  W.    Page   Wood,   V.    C,    in  a  donatio  mortis  causd,  any  more  than  the 

holding  that  the  gift  of  £200  to  A.  was  a  payment  to  B.  himself.     I  am  therefore  of 

good   gift   inter  vivos,  and  not  a  donatio  opinion  that,  when  this  money  was  paid 

mortis  causd,  said: —  to  B.   he  became  a  trustee  of  £200  of  it 

"The  question  of  donatio  mortis  causd  for  A." 
is  involved  in  this  matter,  because  I  must  ^  107  U.  S.  at  p.  614. 

regard     the    whole     tran.saction,    to    see  '  See  Hanson  v.    Meyer,  6  East,  614; 

whether   the    donor    intended   merely  to  Rugg  v.  Minett,  11  East,  210;  Brogden  v. 

make  B.  his  agent  to  pay  the  £200  to  A.  Marriott,  2  Bing.   N.   C.    473;    Thormell 

after  his   death.     No  doubt,   the  fact   of  v.    Balbirnie,    2  M.   &  W.  786;    JMills  v. 

the  donor   being  on  his  death-bed,    and  Bagley,  2  H.  &  C.  36;  Worsley  v.  flood, 

treating  part  of  the  money  as  an  executor-  6  T.  E.  720  ;  Thompson  u.  Thompson,  12 

ship  fund,  are  circumstances  in  favor  of  Tex.  at  p.    332.     And  see  the  subject  ol 

this  argument ;  but  then  he  was  indebted  Conditional  Sales  fully  discussed  in  a  later 

to  B.  in  the  sum  of  £200,  which  he  de-  volume  of  this  work, 
voted  part  of  the  money  to  pay;  and  a 
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gift  partakes  so  much  of  the  character  of  a  legacy  or  nuncupa- 
tive will,  that  it  is  implied,  even  though  it  be  not  expressed,  that 
the  donor  reserves  tlie  right  of  revocation  during  his  life  ;  while 
generally,  in  a  gift  inter  vivos,  unless  the  right  of  revocation  be 
expressly  reserved,  it  can  only,  as  a  rule,  be  exercised  on  tlie  fail- 
ure of  the  condition,  where  the  gift  has  been  made  conditionally ; 
and  not  at  all,  when  the  gift  has  been  made  "  absolutely  and 
irrevocably;"  and  (2),  a  gift  inter  vivos,  generally,  when  con- 
summated by  delivery,  where  no  condition  is  expressly  made,  as 
a  rale  becomes  absolute  and  irrevocable  (subject  to  the  excep- 
tions above  named,  as  to  fraud,  mistake,  undue  influence,  etc.)  ; 
while  with  a  gift  mortis  causd,  as  it  is  a  gift  made  in  contempla- 
tion of  death,  the  condition  is  always  implied,  even  though  not 
expressed,  that  if  the  donor  do  not  die  from  the  contemplated 
peril,  the  implied  contingency  not  having  arisen,  the  gift  fails. ^ 

In  the  great  amount  of  litigation  there  has  arisen  in  connection 
with  gifts  mortis  causd  the  questions  mainly  involved  are,  (1),  as 
to  what  is  the  subject  of  such  a  gift,  and  (2),  what  is  a  sufl&cient 
delivery  thereof. 

As  to  what  are  the  subjects  of  such  a  gift,  although  there  has 
been  much  fluctuation  in  the  law,  and  in  some  of  the  early  deci- 
sions the  rule  was  more  stringent  than  now,  it  may  now  be  said 
that  all  personal  property  and  choses  in  action  are  such  sub- 
jects, except  where  the  chose  in  action  amounts  to  an  inchoate 
gift,  as  the  donor's  check,  draft,  or  promissory  note,  unless  per- 
fected by  payment.^ 

1  See  Ward  v.  Turner,  2  Ves.  Sen.  433;  Veal  v.  Veal,  27  Beav.  303;  Duffield  v. 
Buiin  V.  Markham,  230,  et  seq.,  per  Giljbs,  Elwes,  1  Sim.  &  St.  245;  1  Bli.  n.  s.  497 ; 
C.  J.;  Tate  v.  Hilbert,  2  Ves.  Jr.  Ill;  Mitchell  o.  Smith,  4  De  G.  J.  &  S.  422; 
Blount  V.  Burrow,  1  Ves.  Jr.  546.  The  Moore  o.  Denton,  4  De  G.  &  Sm.  617; 
best  expositions  in  this  country  of  the  Bouts  v.  Ellis,  17  Beav.  121;  Gardner  i;. 
law  geiierally,  as  to  doiiationes  viort.is  Paddock,  3  Madd.  184  ;  Hurst  v.  Beach, 
causd,  will  be  found  in  Nicholas  v.  Adams,  5  Madd.  351 ;  Barton  v.  Garner,  3  H.  &  N. 
2  Whart.  17,  22,  et  seq.,  by  Gibson,  C.  J.  ;  287;  Beak  v.  Beak,  L.  E.  13  Eq.  489  ; 
in  Merchant  v.  Merchant,  2  Bradf.  (N.  Y.)  Witt  v.  Amis,  1  B.  &  S.  109;  Amis  v.  Witt, 
432,  by  Bradford,  Surrogate  ;  and  in  Gass  33  Beav.  619 ;  HoUiday  v.  Atkinson,  5 
•>.  Simpson.  4  Coldw.  (Tenn.)  288,  292,  B.  &  C.  501;  Parish  ^.  Stone,  14  Pick. 
et  seq.,  per  Hawkins,  J.  ;  criticised  by  the  204  j  Hill  v.  Buckminster,  5  Pick.  393; 
Supreme  Court  of  the  United  States  in  Mills  o.  Wyman,  3  Pick.  208;  Bowers  v. 
Basket  v.  Hassell,  107  U.  S.  at  p.  608,  et  Hurd,  10  Mass.  427;  Kiif  v.  Weaver,  94 
seq.  See  further,  Thompson  v.  Thompson,  N.  Car.  274;  Fairly  v.  McLean,  11  Ired. 
12  Tex.  atp.  331;  Gourleyf.  Linsenbigler,  158;  Brickhouse  v.  Brickhouse,  11  Ired. 
51  Pa.  St.  345  ;  Micheuer  v.  Dale,  22  Pa.  404;  Gourley  v.  Linsenbigler,  51  Pa.  345; 
St.  59.  Sessions  v.  Mosely,  4  Cusli.  87;  Harris  v. 

2  For  cases  as  to  the  subject  of  the  Clark,  3  Comst.  (N.  Y.)  114;  Wright w. 
gift  mortis  causd,  see  Ward  o.  Turner,  2  McMillan,  1  Cow.  598  ;  French  v.  Ray- 
Ves.  Sen.  431;  Walters.  Hodge,  2  Swanst.  mond,  39  Vt.  623;  Smith  v.  Kittridge,  21 
92;  Miller  v.  Miller,  3  P.  Wins.  356  ;  Vt.  238;  Coutant  u.  Schuyler.  1  Paige, 
Lawson  V.  Lawson,  1  P.  Wms.  441  ;  Jones  316;  Grover  w.  Grover,  24  Pick.  261; 
V.  Selby,  Prec.  in  Ch.  300;  Bailey  v.  Snel-  Holley  v.  Adams,  16  Vt.  206;  Craig  v. 
grove,  3  Atk.  214;  Richard  v.  Syms,  2  Craig,  3  Barb.  76;  Harris  v.  Clark,  2 
Atk.  319;  Hill  v.  Chapman,  2  Bro.  C.  Barb.  94;  Cobb  u  Sawyer,  6  N.  H.  386; 
C.  612;   Tate  ij.  Hilbert,  2  Ves.  Jr.  Ill;  Wells  v.  Tucker,  3  Binn.  366;  Borneman 
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The  rule  as  to  the  delivery  is,  that  it  may  be  made  to  the  donee 
direct,  or  to  any  third  party  for  him  ;  ^  although,  in  several  badly 
decided  cases,  it  has  been  held  that  a  delivery  to  a  third  party, 
with  the  express  condition  that  the  subject  of  the  gift  is  to  be 
given  to  the  donee,  in  event  of  the  donor's  death,  is  not  a  suffi- 
cient delivery.  The  rule,  however,  is  otherwise.  The  bailee, 
as  in  Tate  v.  Leithead,^  will,  in  such  case,  be  held  to  be  a  trustee 
for  the  donee.3  And  the  postponing  of  the  gift  to  take  effect 
irrevocably  until  the  donor's  death,  is  exactly  what  is  implied  by 
a  donatio  mortis  causd. 

There  must  be  an  absolute  delivery  of  the  subject  of  the  gift 
during  the  donor's  life,  but  whether  such  a  delivery  by  the  donor 
be  to  the  donee  direct,  or  to  a  third  party  for  him,  is  quite  imma- 
terial, if  the  donee  elect  to  accept  the  gift.  Of  course,  if  the 
donee  simply  directs  a  third  party  to  deliver  the  subject  of  the 
gift  at  the  donor's  death,  and  do  not  deliver  the  gift  to  the  third 
party  for  the  donee,  one  of  the  essentials  of  the  gift,  a  delivery, 
is  wanting,  and  the  gift  remains  inchoate,  amounting  to  no  more 
than  a  mere  promise  to  give.  But  when  the  delivery  is  actually 
made  by  the  donee  to  a  third  party  for  the  donee,  unless  the 
donee  subsequently  repudiate  it,  as  it  is  generally  for  his  benefit, 
his  acceptance  of  it  will  be  presumed.  It  is  not  necessary  that 
he  should  have  constituted  the  third  party  his  agent  to  receive  the 
gift ;  such  third  party  is,  by  the  donor,  constituted  a  trustee  for 
the  donee.  The  question  in  connection  with  a  gift  mortis  causd  is 
much  simpler  than  with  a  gift  inter  vivos,  as  to  the  right  of  revo- 
cation before  or  after  acceptance ;  because  in  the  former  the  right 
of  revoking  is  always  implied,  but  not  so  in  a  gift  inter  vivos* 

V.    Sidlin^er,    15    Me.    429;   Bradley  «.  300;  Hassel  w.  Tyrett,  Amb.  318 ;  Blount 

Hunt,  5  (fill  &  J.  208;  Appeal  of  "Walsh,  v.  Burrow,  4  Bro.  0.  C.  72;  Tate  v.  Hil- 

122  Pa.  177;  Savings  Bank  v.   Cupps,  91  bert,  4  Bro.  C.  C.  286;  Millers.  Miller, 

Pa.    315;    Sterling  v.  Wilkinson,    83  Va.  3  P.  Wms.   356;    Powell   „.  HelUcar,  26 

791;  Appeal  of  Kline,  117  Pa.  139;  "Wertz  Beav.   261;   Ez  parte  Pye,   18  Ves.   140; 

1)  Merritt,  74  Iowa,  683;  Scott  i'.  Lanman,  Boutts  v.  Ellis,  17  Beav.  121;  Farquharson 

104   Pa.  693;    Daniel  v.  Smith,  75  Cal.  v.  Cave,  2  Coll.  356 ;  Ward  v.  Turner,  2 

548  Ves.   Sen.   431  ;    Bunn   v.    Markham,    7 

i'  See  Tate  v.  Leithead,  Kay,  658.  Taunt.  224;  2  Marsh.  532;  Hill  v.  Chip- 

2  jl,{^  man,  2Bro.  C.  C.  613;  Hawkms  v.  Blewitt, 

3  See  Love  v.  Francis,  63  Mich.  181, 190,  2  Esp.  663  ;  Edwards  «.  Jones  7  Sim.  325; 
stated  ante,  p.  66;  and  see  Ellis  v.  Secor,  31  Gardner  "-Parker  3  Madd  184;  Moore  «^ 
Mich  185  -Green  v.  Langdon,  28  Mich.  Denton,  4  De  G.  &  Sm.  51/;  Penmngton 
22lT  Wybl'e  1;^  McPheeterf,  52'lnd.  393.  v.  Gittings,   2  Gill  &  J.  208;   Keddell  v 

4  The  following  are  some  of  the  numer-  Dob^«^.  10n?™«o«"'w*^?°''  "mi  s'  M 
ous  cases  on  the  sSbject  of  delivery,  some  20  L  J  Ch.  626  ;  Hills  ..  Hi  Is  8  M. 
few  of  which  will  be  found  not  to  be  in  &  W.  401  ;  Raymond  '^^  ^f^f'  \0 
harmony  with  what  we  think  are  the  Conn  480  ;  Michener  "-Dale,  23  Pa.  bt 
sound  principles  governing  the  matter:  69;  Sessions  ..  Moseley  4  Cush.  87^  Jones 
DrnrviJ  Smith  IP.  Wms.  404;  Lawson  v.  Deyer,  16  Ala.  221  ;  Bornemau  i). 
„  Uwson  1  P  Wms.  441;  Walter  v.  Sidlinger,  15  Me.  429;  21  Me  185;  Peters 
Hod'^eTTswansi.  92;  Hedges  ..Hedges,  -  ^ort  Madison  C-,  72  Iowa  405^  Lowthe^ 
PreofCh.  269;  Jones  v.  Selby,  Prec.  Ch.  v.  Lowther,  30  W.  Va.   103,   Olougn   v. 
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In  the  New  Brunswick  case  of  Earle  v.  Botsford,i  to  which  we 
have  previously  referred,  where  it  was  wrongly  decided  that  "  a 
gift  made  in  contemplation  of  death  "  by  suicide,  was  not  "  a  gift 
made  in  contemplation  of  death  "  {donatio  mortis  causd),  the  de- 
cision, on  another  ground,  is  still  worse.  In  this  case  the  gifts, 
duly  labelled,  were  delivered  by  the  donor  to  A.,  to  be  forwarded 
to  B.  "in  case  anything  should  happen  to  him"  (the  donor), 
which,  it  was  conceded,  meant  in  case  of  the  donor's  death 
taking  place,  as  he  contemplated,  by  suicide.  The  junior  three 
judges  of  the  court  held  (neither  of  the  senior  three  judges  of  the 
court  sitting  in  the  case),  that  the  delivery  was  not  s\ifficient. 
The  case  on  this  point  is  wrongly  decided  on  two  grounds : 
(1)  The  case  was  taken  from  the  jury  by  King,  J.  (who  deliv- 
ered the  judgment  of  the  court  in  bank,  the  others  simply  assent- 
ing to  it),  with  the  frank  admission  of  his  ignorance  of  the  law 
of  gifts  mortis  eausd,  solely  on  the  ground  that  a  gift  mortis  causd 
must  be  made  in  a  "  last  sickness  ; "  and,  therefore,  the  question 
as  to  the  delivery  was  not  properly  before  the  court;  and  (2)  A 
delivery  of  a  gift  by  A.  to  B.  for  C,  in  contemplation  of  death, 
is  a  good  delivery  of  the  gift  mortis  causd. 

In  fact,  in  a  very  large  proportion  of  the  gifts  mortis  causd,  as 
generally  the  act  is  sudden,  the  delivery  by  the  donor  is  to  a  third 
party,  for  the  donee.  The  decision  otherwise  in  Earle  v.  Bots- 
ford,^  was  the  result  of  the  ground  of  the  decision  by  Sir  John 
Romilly,  M.  R.,  in  Powell  v.  Hellicar,^  having  not  been  understood 
by  King,  J. 

In  this  latter  case  there  was  no  delivery  of  the  subject  of  the 
intended  gift  by  the  donor  at  all,  either  to  the  donee  or  to  any 
other  person  for  her.  The  subjects  of  the  intended  gift,  a  watch 
and  trinkets,  were  not  present,  but  a  third  party  was  directed  to 
take  the  keys  of  the  dressing-case  and  box,  and  after  the  donor's 
death  to  deliver,  not  even  the  dressing-case  and  box,  but  the  watch 
and  trinkets,  part  of  which  were  with  other  articles  in  the  dres- 
sing-case. All  that  the  Master  of  the  Rolls  held  was  that  here 
there  was  no  delivery  by  the  donor  at  all.  To  have  held  other- 
wise would  have  been  enlarging  the  doctrine  of  symbolical  delivery 
much  beyond  its  legitimate  scope. 

Clough,  117  Mass.  83;  Dresser  w.  Dresser,  48  Barb.   582;  Bedell  .;.  Carll,  33  N.  Y. 

46  Me.   81;  Henschel  v.  Maurer,  69  Wis.  584;    Wells    v.    Tucker,    3    Binu.     366; 

676;  Walter  v.  Ford,  74  Mo.  197;  Daniel  Hathaway!;.  Payne,  34  N.  Y.  92;  Hatch r. 

V.  Smith,  64  Cal.  346  ;  s.  c.  75  Cal.  548  ;  Atkinson,  56  Me.  324 ;  Egerton  v.  Egerton, 

Hatch   V.  Atkinson,   56   Me.   324  ;  Blan-  17  N.J.  Eq.  419;  Miller  y.  Jeffries,  4  Gratt. 

chard  v.  Sheldon,   43  Vt.  512;  Caldwell  v.  472  ;  Savings  Bank  v.  Fogg,  82  Me.  538. 
Eenfrew,   33  Vt.  213  ;   Trow  v.  Shannon,  i  23  N.  B.  Rep.  407. 

78  N.  Y.  446,  and  authorities  there  cited;  2  /j,y. 

Grymes  v.  Hone,  49  N.   Y.  17;  Hunter  v.  8  26  Beav.  261. 

Hunter,  19  Barb.  631;  Fulton  u.  Fulton, 
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A  very  large  number  of  the  cases  cited  on  the  subject  of  delivery 
in  notes  3  and  4  to  p.  87,  ante,  are  cases  where  the  delivery  of  the 
subject  of  the  gift  was  made  by  the  donor  to  a  third  party  for  the 
donee,  and  such  delivery  was  held  sufficient.  The  very  late  Eng- 
lish case  of  In  re  Richards,  Shenstone  v.  Brock,i  fully  stated 
supra,  is  of  that  nature.  So  is  Tate  v.  Leithead,^  and  numerous 
other  cases,  English  and  American. 

In  Moore  v.  Denton,^  the  donor  delivered  to  her  own  maid  the 
donee's  receipt  for  £500,  which  he  had  borrowed  from  the  donor, 
the  donor  directing  the  maid  not  to  let  the  receipt  go  out  of  her 
possession  until  after  her  death,  and  then,  immediately  on  her 
death,  to  deliver  the  receipt  to  the  donee.  This  was  held  a  good 
gift  mortis  causd  of  the  amount  of  the  debt.  Prom  the  cases  cited 
in  that  case,  not  even  a  question  seems  to  have  been  raised  as  to 
the  sufficiency  of  the  delivery  ;  the  doubt  being  as  to  whether  the 
delivery  of  the  receipt  to  the  third  party  was  a  gift  to  the  donee 
of  the  amount  of  his  indebtedness. 

So  in  the  leading  English  case  of  Drury  v.  Smith,*  where  the 
gift  was  of  a  bill  of  £100  given  to  a  third  party  to  be  delivered 
over,  in  event  of  the  donor  dying  of  that  sickness,  to  the  donor's 
nephew ;  the  gift  was  held  to  be  a  good  gift  mortis  causd ;  the 
sufficiency  of  the  delivery  not  being  there,  either,  even  questioned. 

In  Sessions  v.  Moseley,®  Shaw,  C.  J.,  referring  to  a  gift  delivered 
to  a  third  party  for  the  donee,  said  :  — 

"The  question  is  whether,  under  the  circumstances,  the  trans- 
action as  stated  by  the  sister  constituted  a  valid  gift  of  Moseley's 
note  by  the  intestate,  either  as  a  gift  inter  vivos,  or  as  a  good 
donatio  causd  mortis.  The  judge  instructed  the  jury  that  if  the 
donor,  being  sick  and  apprehensive  of  death,  gave  into  the  hands 
of  L.  the  note  in  suit,  with  directions  to  give  it  after  his  death  to 
W.  for  his  own,  and  L.  kept  the  note  till  after  the  death  of  the 
donor,  and  then  give  it  to  W.  and  he  accepted  it,  the  plaintiff  was 
entitled  to  recover.  This  we  think  was  correct.  Here  are  all  the 
requisites  for  a  good  donatio  mortis  causd.  A  note  of  hand  of  a 
third  person  ;  a  security  for  money,  or  a  chose  in  action,  however 
it  may  have  been  formerly  considered,  is  now  held  to  be  a  proper 
subject  of  such  a  gift.  There  was  an  actual  delivery  to  a  person 
for  the  use  of  the  donee;  an  expectation  of  death  ;  the  death  of  the 
donor  ensuing ;  a  subsequent  delivery  to  the  donee ;  and  an  accept- 
ance of  the  gift  by  him."  « 

So  in  Grymes  v.  Hone,^  where  the  delivery  of  bank  stock  was 

^  Kay,  ess!  ?  Parish  ..  Stone,  14  Pick.  198. 

3  4  Dr  G.  &  Sm.  517.  '49N.  Y.  1/. 

*  1  P.  Wms.  404. 
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to  the  donor's  wife  for  the  donee,  intended  as  a  gift  mortis  causd, 
the  court  in  sustaining  the  gift  said  :  — 

"  The  declaration  of  the  donor  that  his  wife  should  keep  the 
assignment  and  not  hand  it  over  till  after  his  death,  as  he  did  not 
know  what  might  happen,  nor  but  that  they  might  need  it,  was 
simply  a  statement  of  the  law  as  to  such  a  gift,  whetlier  the  decla- 
ration was  or  was  not  made.  Clearly  he  could  not  tell  whether  he 
should  die  or  recover  from  that  ailment.  If  he  did  recover,  tlie 
law  holds  the  gift  void.  The  transaction  as  to  such  a  gift  is  :  The 
donor  says, '  I  am  ill,  and  fear  I  shall  die  of  this  illness  ;  where- 
fore I  wish  you  to  take  these  things  and  hand  them  to  my  grand- 
daughter after  my  death,  but  do  not  hand  them  to  her  now  as  I 
may  recover  and  need  them.'  A  good  donatio  mortis  causd  always 
implies  all  this.  If  delivered  absolutely  to  the  donee  in  person, 
the  law  holds  it  void  in  case  the  donor  recovers,  and  he  may  then 
reclaim  it.^  To  make  a  valid  gift  mortis  causd,  it  is  not  necessary 
that  there  should  be  any  express  qualification  in  the  transfer  or  the 
delivery.  It  may  be  found  to  be  such  a  gift  from  the  attending  cir- 
cumstances, though  the  written  transfer  and  the  delivery  may  be 
absolute.  .  .  .  Was  there  a  delivery  ?  The  assignment  was  deliv- 
ered to  his  wife  for  the  donee.  She  thus  became  the  agent  of  the 
donor.     So  far  as  the  mere  delivery  is  concerned,  this  is  sufficient." 

In  Wells  V.  Tucker,^  the  delivery  of  the  gift  for  the  donees  was 
made  by  the  donor  to  his  wife.  It  was  claimed  that  the  delivery 
to  the  wife  was  in  fact  no  change  of  possession,  because  the  pos- 
session of  the  wife  is  the  possession  of  the  liusband.  But  the 
court  held  that  the  delivery  was  sufficient.  Tilghman,  C.  J.,  in 
so  holding,  thus  correctly  laid  down  the  law :  — 

"  In  the  first  place,  the  delivery  was  not  to  the  donee,  but  to  the 
donor's  wife,  to  be  by  her  delivered  over.  There  is  no  objection 
to  this  mode  of  delivery.  Whether  made  to  the  donee  immedi- 
ately, or  to  another  for  his  use,  is  immaterial.  It  was  so  decided 
in  Drury  v.  Smith."  ^ 

So  in  Michener  v.  Dale,*  the  donor,  being  on  a  voyage  from  San 
Francisco  to  Panama,  and  being  attacked  with  cholera  of  which  he 
speedily  died,  delivered  gold  dust  and  coin  to  the  purser  of  the 
ship,  saying  that  he  wished  it  to  go  to  his  brother  and  sister. 
The  court  held  that  the  gift  was  good  mortis  causd  ;  that  delivery 
was  indispensable ;  but  whether  made  to  the  donee  immediately  or 
to  another  for  him,  was  immaterial.^ 

1  Staniland  v.  Willot,  3  Macn.  &  Gor.  6  Among  tlie  many  cases  which  hold 
^^^-                                                                     this  well-established  doctrine,  see  Clough 

2  3Binn.  (Pa.)  366.  v.  Clough,   117   Mass.    83;    Borneman  v. 
8  1P.  Wms.  404.  Sidlinger,    6   Shepl.    (Me.)    225;    Wheel- 

23  Pa.  St.  59.  right  v.  Wheelright,  2  Mass.  447  ;  Hatch 
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We  consider  the  general  subject  of  Delivery  in  a  later  volume 
of  this  work. 


V.  Hatch,  9  Mass.  307  ;  Hedge  ».  Drew,  12 
Pick.  141;  Foster  u.  Mansfield,  3  Met.  412; 
Richardson  v.  Lincoln,  5  Met.  201 ;  Coutant 
V.  Schuyler,  1  Paige  (N.Y.),  316;  Hunter  u. 
Hunter,  19  Barb.  631 ;  Hathaway  v.  Payne, 
34  N.  Y.  92;  Southerland  v.  Southerland, 
5  Bush  (Ky.),  591;  Tooley  v.  Dibble,  2 
Hill,  641;  Belden  v.  Carter,  4  Day  (Conn.), 
66;  Buggies   u.  Lawson,   13  Johns.  285 ; 


Williams  v.  Guile,  117  N.  Y.  343  (a.  d. 
1889).  It  is  thus  obvious  that  the  gross 
ignorance  of  the  New  Brunswick  court 
caused  a  complete  failure  of  justice  in 
Earle  v.  Botsford,  23  N.  B.  Rep.  407  ;  as 
that  case  was  not  only  decided  wrongly, 
but  inexcusably  and  ridiculously  so,  on 
both  grounds  on  which  the  decision  is 
made  to  rest. 
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Where  there  is  a  delivery  of  personal  property  and  a  transfer  of 
a  special  but  not  the  general  property  in  the  thing  transferred,  the 
transfer  is  a  bailment  and  not  a  sale ;  ^  the  general  property  re- 
maining in  the  transferor  of  the  special  property. 


1  Coggs  V.  Bernard,  2  Ld.  Raym.  917; 
Jones  on  Bailment,  1 ;  1  Sm.  Lead.  Cas. 
199,  and  notes  there  to  Coggs  v.  Bernard. 

And  such  is  the  language  generally- 
employed  in  distinguishing  a  bailment 
from  that  transmission  of  chattels  in 
which  the  absolute  property  is  passed, 
and  which,  though  in  such  cases  the  con- 
sideration is  generally  not  money,  is 
usually  designated  a  sale.  Thus  in  Story 
on  Bailments  (9th  ed. ),  p.  i,  note,  "  So, 
receiving  goods  from  another,  upon  an 
agreement  to  sell  and  account  for  them  to 
the  owner,  or  to  return  them  as  good  as 
when  taken,  with  interest,  has  been  held 
to  be  a  bailment,  and  not  a  sale.  ,  .  . 
Bailment  has  reference  to  the  treatment  of 
a  certain  chattel  or  chattels,  whose  iden- 
tity is  to  remain  unchanged  while  the 
special  purpose  of  the  delivery  is  being 
accomplished.  It  is  the  identical  thing, 
not  an  equivalent,  which  should  be  finally 
returned  or  delivered  over.  This  cardinal 
principle  mny  aid  in  distinguishwig  between 
bailment  (lyul  sale.^' 

Differing  from  a  bailment,  to  constitute 
a  sale  there  must  be  an  intention  to  pass  the 
property.  Young  v.  Matthews,  L.  R.  2 
C.  P.  127.  In  Lonergan  v.  Stewart,  55  111. 
44-,  49,  the  court  held  that  when  the  iden- 
tical thing  delivered  is  to  be  restored,  though 
in  an  altered  form,  the  contract  is  one  of 
bailment,  and  the  title  to  the  property  is 
not  changed  ;  but  when  there  is  no  obliga- 
tion to  restore  the  specific  article,  and  the 
receiver  is  at  liberty  to  return  another 
tiling  of  equal  value,  he  becomes  a  debtor 
to  make  the  return,  and  the  title  to  the 
property  is  changed.  It  is  a  sale.  In 
Hunt  V.  Wyman,  100  Mass.  198,  the  de- 
fendant agreed  with  the  plaintiff  to  take 
the  plaintiff's  horse,  and  try  it,  and  if  he 
did  not  like  it  he  would  return  it  in  as 


good  condition  as  he  got  it.  After  getting 
it,  the  horse  ran  away  and  was  injured, 
and  was  not  returned.  The  court  held 
the  transaction  to  be  a  bailment  and  not  a 
sale.  So,  where  goods  were  delivered  to 
A.  to  be  sold  for  the  plaintiff,  it  was  held 
that  the  contract  amounted  to  a  bailment 
and  not  a  sale.  Morss  u.  Stone,  5  Barb. 
516. 

The  defendant  orally  agreed  to  convey 
to  the  plaintiff  a  lot  of  land  valued  at 
$400,  and  to  take,  in  exchange  or  pay- 
ment therefor,  a  monument,  estimated  to 
be  of  the  value  of  |200,  when  completed, 
and  the  balance  in  money.  After  the 
monument  was  finished,  the  plaintiff 
tendered  it  to  the  defendant,  together 
with  the  balance  in  money,  according  to 
the  contract.  The  defendant  refused  to 
accept  the  monument  or  money,  or  to 
give  the  deed.  The  court  held  that 
whether  this  was  a  sale  or  an  exchange 
of  property  was  immaterial.  Assuming 
that  it  was  an  exchange  of  the  land  for 
the  monument,  with  a  balance  in  money 
to  be  paid  by  the  plaintiff,  it  was  to  be 
governed  by  the  same  rules  as  apply  to  a 
sale  when  the  whole  consideration  is  to  be 
paid  in  money ;  citing  Anon.,  3  Salk. 
157  ;  Commonwealth  v.  Clark,  14  Gray, 
367,  372  ;  Howard  v.  Harris,  8  Allen,  297. 
The  contract  was  therefore  held  to  be 
within  the  prohibition  of  the  statute  of 
frauds,  as  relating  to  the  sale  of  land. 
Dowling  V.  McKenny,  124  Mass.  478. 
Where  property  has  been  left  in  a  broker's 
hands  for  sale,  and  he  has  effected  an  ex- 
change to  which  the  owner  assents,  the 
broker  is  held  to  be  entitled  to  his  com- 
mission.    Redfield  v.  Tegg,  38  N.  Y.  212. 

In' Smith  v.  Clark,  21  Wend.  83,  where 
a  contract  was  made  between  a  miller  and 
other   persons,    for    the    manufacture    of 
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It  is  often  a  nice  question  to  decide,  under  the  facts  of  the  case, 
whether  a  transaction  amounts  to  a  sale  or  is  only  a  bailment.' 

wheat  into  flour,  he  engaging  on  his  part 

for  every  four  bushels  and  55  pounds  of 

wheat  received,  to  deliver  one  barrel  of 

.superfine  flour,  and  there  was  no  stipula- 
tion or  understanding  that  the  wheat  deliv- 
ered should  be  kept  separate  from  other 

grain,  or  that  the  identical  wheat  should  be 

returned  in  the  form  of  flour  ;  it  was  held, 

in  terms,  to  be,  in  effect,  one  of  sale  ;  not 

of  bailment.     The  court  held,  that  as  the 

miller  was  only  to  deliver  a  specific  kind 

of  flonr,  viz.,    "superfine,   warranted  to 

bear  inspection  in  Albany  or  New  York," 

it  was  wholly  unimportant,   under    the 

contract,  whether  the  floui  was  manu- 
factured from  the  grain  received,  or  from 

any  other  grain.      The   property  in  the 

wheat   passed   by  the  sale  to  the   miller 

when  it  was  delivered  at  the  mill,  and  he 

became  a  debtor,  and  was  bound  to  pay 

for  the  grain  in  flour  of  the  specified  de- 
scription and  property.      Cases  in  great 

numbers  in  this  country  hold  substantially 

the  same  doctrine.     See,  among  others, 

Powder  Co.  v.  Burkhardt,  97  U.  S.  110, 

116  (stated  infra)  ;  Pierce  o.  Schenck,  3 

Hill,   28  ;  Norton  v.  Woodruff',  2  N.   Y. 

153 ;    Mallory   v.    Willis,    4   N.    Y.    76  ; 

Foster  v.  Pettibone,  7  N".  Y.  433  ;  Rahilly 

V.  Wilson,  3  Dill.  420 ;  Chase  v.  Wash- 
burn,   1    Ohio    St.     244  ;     Lonergan    v. 

Stewart,  55  111.  44  ;  Johnston  v.  Browne, 

37  Iowa,   200  ;   Stearns   v.  Raymond,  26 

Wis.  74  ;  Grier  v.  Stout,  2  111.  App.  602; 

Richardson    v.    Olmstead,    74   111.    213  ; 

Bastress  v.  Chickeriug,  18  111.  App.  198  ; 
Barnes  v.  McCrea,  75  Iowa,  267  ;  Hurd 
v.  West,    7  Cow.  752  ;    Reed  v.  Abbey, 

2N.  Y.  Sup.  Ct.  380;  Carpenterw.  Griffin, 
9  Paige,  310  ;  Moore  v.  Holland,  39  Me. 
307  ;  Carlisle  o.  Wallace,  12  Ind.  252. 
See  6  Am.  Law  Rep.  450,  et  seq. ;  2 
Kent's  Com.,  12th  ed.  590. 

In  Rahilly  v.  Wilson,  3  Dillon,  420, 
it  was  held,  where  there  was  an  express 
contract,  or  an  agreement  implied  from 
the  known  and  invariable  course  of  busi- 
ness, that  the  warehouseman  or  elevator 
proprietor  might  mingle  specific  wheat 
received,  with  other  wheat  of  like  kind 
and  grade,  and  ship  or  sell  at  his  pleasure, 
with  the  further  agreement  or  understand- 
ing that,  on  demand,  he  would  pay  the 
person  from  whom  the  grain  was  received 
the  highest  market  price,  or  deliver  the 
same  amount  of  grain  of  a  like  quality,  but 
not  the  identical  grain  deposited,  nor  grain 
from  .any  specific  mass,  that  such  a  trans- 
action was  a  sale  at  the  time  of  the  de- 
livery, and  not  a  bailment.  This  case  was 
decided  in  the  Circuit  Court  for  the  dis- 
trict of  Minnesota.     Subsequently,  by  act 


of  March  3,  1876,  it  was  enacted,  "That 
whenever  any  grain  shall  be  delivered  for 
storage  to  any  person,  etc.,  such  delivery 
shall  in  all  things  be  deemed  and  treated 
as  a  bailment,  and  not  as  a  sale  of  the 
property    so    delivered,    notwithstanding 
such  grain  may  be  mingled  by  such  bailee 
with  the  grain  of  other  persons,  and  not- 
withstanding such  grain  may  be  shipped 
or  removed  from  the  warehouse,  elevator, 
or  other  place  where  the  same  was  stored. 
And  in  no  case  shall  the  grain  so  stored, 
and  which  such  bailee  may  hereafter  be 
required  to  keep  on  hand,   be   liable  to 
seizure  upon  any  process  of  any  court  in 
an  action  against  such  bailee."    An  action 
was  brought  in  McCabe  v.  McKinstry,  5 
Dillon,   509,  by  the  plaintiff',  as  assignee 
in  bankruptcy  of  the  W.  Co.,  to  recover 
1576.65  alleged  to  have  been  paid  by  the 
company  to  the  defendant  as  a  fraudulent 
preference  under  the  Bankrupt  Act.     Un- 
der a  contract  entered  into  between   the 
defendant  and  the  W.  Co.  after  the  pas- 
sage of  the  above  Act,  the  question  arose 
in  the  case  whether,  notwithstanding  the 
Act,  the  contract,   under  which  the   W. 
Co.  received  a  quantity  of  wheat  for  the 
defendant,   was  one  of  sale  or  bailment. 
The  Circuit  Court,  in  affirming  the  judg- 
ment of  the  court  below,  that,  under  the. 
facts  in  the  case,   the  transaction  was  a 
sale,   and  not  a  bailment,   said:    "Grain 
may  be   disposed  of  by  the  owner  to  a 
warehouseman,  or  to  an  elevator  or  mill 
proprietor,  either  by  sale  or  bailment.     In 
the  former  the  title  passes  ;  in  the  latter 
it  remains  with  the  owner.     It  is  some- 
times  difficult   to   determine   whether    a 
particular  transaction  is  a  sale  or  bailment. 
If  a  specific  amount  of  grain  is  deposited 
by  the  owner,  which  is  not  to  be  changed 
by  the  bailee,   but  retained  until   called 
for,  when  the  identical  grain  is  to  be  re- 
stored, this  is,  of  course,  a  plain  case  of 
bailment.     Under  the  Minnesota  statute, 
however  it  might  be  in    the   absence   of 
such  an  enactment,  a  specific  amount  of 
grain  deposited  for  storage  does  not  cease 
to  be  a  bailment,  and  does  not  become  a 
sale,  because  it  is  mingled   by  the  ware- 
houseman, or  elevator  or  mill  proprietor, 
with  the  grain  of  other  persons,  since  the 
statute  authorizes  the  intermixture  of  grain 
of  the  same  kind  and  grade,  and  recognizes 
the  continued  ownership  of  the  deposifors 
to  a  quantity  of  grain  equal  in  amount  to 
that  by  them  respectively  deposited.  .  .  . 
There  is  an  inherent  diff'erence    between 
bailments  and  sales.      If  I   deposit  my 
wheat   to  be  stored  and   safely  kept   for 
me,  my  property  remains,  and  I  extend 
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Thus  the  question  was  raised  in  Powder  Company  v.  Burkhardt,i 
whether  the  transaction  in  that  case  was  a  baihnent  or  a  sale. 

(A.  D.  1886),  106  Ind.  567,  the  defendant, 
L.,  received  a  (juantity  of  wheat  from  the 
plaintiff,  giving  him  a  receipt  therefor. 
In  replevin  against  the  defendants  for  the 
recovery  of  the  wheat,  the  veidict  and 
judgment  being  for  the  defendants,  the 
court  held  that,  from  the  evidence,  the 
jury  might  have  found  that  L.'s  business 
was  not  that  of  a  warehouseman  ;  that  he 
was  engaged  in  purchasing  and  shipping 
grain;  that  the  wheat  in  question  was  de- 
livered upon  the  understanding,  implied 
from  the  known  course  of  L.'s  business, 
that  it  was  in  no  event  to  he  kept  for  the 
plaintiff,  or  that  either  the  wheat  deliv- 
ered, or  other  wheat  of  like  quality,  was 
to  be  returned  on  demand;  hut  that  it 
would  be  shipped  and  sold  at  L.'s  pleasure 
on  his  own  account,  and  that  the  plaintiff 
was  entitled,  upon  presentation  of  his  re- 
ceipts, to  demand  the  market  price  of 
wheat  at  the  date  of  such  presentation, 
and  nothing  more.  The  court  said : 
"  Wheat  delivered  under  such  a  state  of 
facts  as  we  have  assumed,  the  jury  may 
have  found  would  be  a  delivery  in  pur- 
suance of  a  sale.  In  such  a  transaction 
there  would  be  no  element  of  a  bailment. 
A  contract  of  bailment  contemplates  the 
return  of  the  goods  bailed,  or,  growing 
out  of  the  necessities  of  commerce,  where 
grain  is  delivered  in  store,  other  grain  of 
like  quality  and  grade  may  be  returned  in 
its  stead.  We  recognize  the  doctrine,  that 
if  wheat  is  delivered  in  pursuance  of  a 
contract  of  bailment,  the  mere  fact  that  it 
is  mixed  with  a  mass  of  like  quality,  with 
the  knowledge  of  the  depositor  or  bailor, 
does  not  convert  that  into  a  salewhich 
was  originally  a  bailment.  H^elson  v. 
Brown,  44  Iowa,  455;  Nelson  «.  Brown, 
53  Iowa,  555  ;  Sexton  v.  Abbott,  53  Wis. 
181.  Upon  the  facts  in  this  case,  there 
was  no  bailment  to  begin  with.  Where 
grain  is  received  by  a  dealer  under  a  con- 
tract, either  express  or  implied,  to  pay 
the  person  delivering  it  the  market  price 
whenever  he  chooses  to  demand  it,  and 
such  grain  is  mixed  with  other  of  like 
quality  in  bins  from  which  shipments  are 
being  made  daily,  there  being  no  under- 
standing that  the  owner  shall  have  the 
right  to  demand  either  his  own  or  a  like 
quantity  of  other  in  return,  the  dealer  be- 
comes the  owner  of  the  grain,  and  is  liable 
to  pay  for  it  whenever  called  upon.  As  in 
such  a  case  the  contract  from  the  begin- 
ning furnishes  the  criterion  by  which  the 
price  js  to  be  fixed,  it  is  not  invalid. 
McConnell  o.  Hughes,  29  Wis.  537; 
Eichardson  v.    Olmstead,    74    111.    213." 


no  credit  to  the  bailee.  But  if  I  leave 
my  wheat  with  him,  with  authority  to 
sell  it  for  his  own  beneht,  and  not  as  my 
agent,  and  upon  his  promise  to  pay  me 
the  value  of  the  wheat,  or  to  give  me  a 
like  quantity  of  wheat  when  I  shall  de- 
mand it,  the  transaction  is  in  its  essence  a 
sale  of  my  wheat,  and  the  extending  by 
me  of  a  personal  credit  for  its  value.  I 
see  no  satisfactory  evidence  that  the  Min- 
nesota Act  meant  to  abrogate  essential 
distinctions  between  bailments  and  sales, 
so  far,  at  least,  as  to  place  the  grain  owner 
who  authorized  the  warehouseman  to  sell, 
and  the  grain  owner  who  only  authorized 
him  to  store  and  safely  keep,  upon  the 
same  footing.  Let  me  illustrate.  Sup- 
pose I  deliver  1000  bushels  of  wheat  to 
a  warehouseman  or  elevator  proprietor, 
with  authority  to  sell,  and  it  is  sold  ;  and 
the  next  day  you  deliver  to  him  1000 
bushels  to  store,  and  he  does  so  ;  the  next 
day  he  fails,  with  your  1000  bushels  on 
hand  and  no  more.  Was  it  intended  by 
the  Minnesota  legislature  that  I  might 
take  the  1000  bushels  by  replevin,  or 
even  share  it  pro  rata  with  you.  It  seems 
to  me  not.  The  Act,  although  not  care- 
fully drawn,  and  in  many  of  its  provisions 
far  from  clear,  seems  throughout  to  con- 
fine its  remedial  provisions  to  persons  who 
deposit  grain  for  'storage'  or  safe  keeping, 
and  not  to  those  who  deposit  it  for  sale. 
The  Act  is  conceded  to  have  been  passed 
in  consequence  of  the  decision  in  Eahilly 
V.  Wilson,  3  Dillon,  420;  and  I  have  felt, 
in  view  of  the  facts  of  that  case,  consider- 
able embarrassment  in  ascertaining  the 
precise  scope  of  the  Act,  although  its  gen- 
eral purpose  is  manifest.  While  it  must 
be  admitted  to  have  made  important  pro- 
visions to  protect  persons  who  deliver 
grain  for  storage,  I  am  inclined  to  think 
that  it  was  not  intended  to  embrace  the 
case  of  persons  who  deliver  grain  to  the 
warehouseman  with  express  authority  to 
sell  the  same  on  his  own  account,  and 
upon  an  understanding  that  he  is  to  pay 
the  value  of  a  like  quantity  of  gi'ain,  or 
to  deliver  a  like  amount  upon  demand  ; 
nor  to  embrace  the  case  of  one  who  leaves 
wheat  with  a  miller,  with  authority,  as  in 
Randell's  Case,  L.  R.  3  P.  C.  101,  to  use 
it  as  part  of  his  current  consumable  stock, 
and  upon  an  agreement  to  pay  the  farmer 
or  owner  the  value,  or  to  deliver  a  like 
quantity  when  demanded."  See  Hamil- 
ton u.  National  Bank,  3  Dillon,  230,  as 
to  questions  between  the  assignee  and 
bailees. 

In  the  very  late  case  of  Lyon  v.  Lenon, 
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The  plaintiffs  agreed  witli  one  Dittmar,  the  inventor  and  discov- 
erer of  an  explosive  compound  called  "  dualin,"  for  its  manufac- 


The  jury  were  instructed  that  if  L.  was 
engaged  in  buying  and  selling  grain,  and 
received  the  plaintiff's  wheat,  and  with 
his  consent  mixed  it  with  other  wheat  in 
his  warehouse,  and  gave  receipts  for  it 
showing  the  number  of  bushels  received, 
and  with  his  consent  shipped  and  sold 
his  wheat  without  any  agreement  to  hold 
a  like  quantity  in  store  to  be  delivered  to 
the  plaintiff  on  demand,  then  the  transac- 
tion was  a  sale.  The  court,  in  sustaining 
these  instructions,  said :  "This  was  a  sub- 
stantially correct  statement  of  the  law. 
If  from  the  circumstances  an  agreement 
could  have  been  inferred  that  the  plain- 
tiff's wheat  might  be  sold  without  keeping 
either  that  or  any  other  to  replace  it  on 
demand,  we  are  unable  to  conceive  how 
it  could  have  been  deemed  a  bailment. 
Where  wheat  is  received  under  the  cir- 
cumstances supposed,  if  the  dealer  has 
the  right  at  his  pleasure  either  to  ship 
and  sell  the  same  on  his  own  account,  and 
pay  the  market  price  on  demand,  or  retain 
and  redeliver  the  wheat,  or  other  wheat  in 
the  place  of  it,  the  transaction  is  a  sale. 
It  is  only  where  the  bailor  retains  the 
right  from  the  beginning  to  elect  whether 
he  will  demand  the  redelivery  of  his  prop- 
erty, or  other  of  like  quality  and  grade, 
that  the  contract  will  be  construed  to  be 
one  of  bailment.  If  he  surrenders  to  the 
other  the  right  of  election,  it  will  be  con- 
sidered a  sale,  with  an  option  on  the  part 
of  the  purchaser  to  pay  either  in  money  or 
property  as  stipulated.  The  distinction 
is,  can  the  depositor  by  his  contract  com- 
pel a  delivery  of  wheat,  whether  the  dealer 
is  willing  or  not  ?  If  he  can,  the  transac- 
tion is  a  bailment.  If  the  dealer  has  the 
option  to  pay  for  it  in  money  or  other 
wheat,  it  is  a  sale.  Johnstone  v.  Browne, 
37  Iowa,  200;  Chase  v.  Washburn,  1  Ohio 
St.  244."  Anstrie  v.  Seligman,  18  Fed. 
Rep.  519;  Hughes  o.  Stanley,  45  Iowa, 
625 ;  Wilson  v.  Cooper,  10  Iowa,  566 ; 
Sevmourt).  Wyckoff,  10  N.  Y.  216;  Ewing 
u.  "French,  1  Blackf.  354;  Butterfield  v. 
Lathrop,  71  Pa.  St.  226 ;  Barnes  v.  Mc- 
Crea  (a.  d.  1888),  75  Iowa,  267;  Ashby 
V.  West,  3  Ind.  170;  Fribble  o.  Kent,  10 
Ind.  325 ;  Fishback  v.  Van  Dusen,  33 
Minn.  Ill,  123,  hold  the  same  doctrine. 

The  contract  in  Carlisle  v.  Wallace,  12 
Ind.  252,  was  that  wheat  which  was  placed 
in  the  defendant's  mill  was  delivered  and 
received  upon  the  terms  that  the  defend- 
ant was  at  liberty  to  mix  it  with  his  own, 
convert  it  into  flour  when  he  pleased,  sell 
the  flour,  and  appropriate  the  proceeds  to 
his  own  use  ;  and  whenever  the  plaintiff 
saw  fit,  he  had  a  right  to  exact  from  the 


defendant  the  same  quantity  in  kind  of 
wheat,  or  the  amount  of  flour  so  much 
wheat  would  make,  or  the  then  price  of 
wheat  per  bushel  in  money.  The  wheat 
was  consumed,  with  the  mill  in  which  it 
was,  by  fire.  In  an  action  for  the  price, 
the  defendant  relied  upon  an  alleged  cus- 
tom of  the  locality  that  when  millers  re- 
ceived wheat  on  the  terms  named,  it  was 
at  the  risk  of  the  seller  until  he  called  for 
his  pay.  The  court  held  that  no  such 
custom,  assuming  even  that  it  was  valid, 
was  established  ;  and,  further,  that  as 
neither  the  identical  wheat  nor  the  flour 
made  from  it  was  to  be  returned  to  the 
plaintiff,  and  the  wheat  was  not  to  be 
kept  separate,  but  to  be  mixed  with  that 
of  the  defendant,  and  used  by  him  when 
he  pleased,  the  contract  of  delivery  must 
be  regarded,  upon  its  terms,  as  one  of  sale 
and  not  of  bailment. 

In  Jones  v.  Kemp,  49  Mich.  9,  in  Oc- 
tober, 1875,  plaintiff  delivered  wheat  to 
defendant,  under  an  aiTangement  that  the 
wheat  was  to  be  paid  for  on  delivery,  or  at 
any  subsequent  time  when  the  plaintiff 
demanded  payment,  at  the  price  then  cur- 
rent. The  defendant  had  the  right  to  mix 
the  wheat  with  other  wheat,  and  to  use  it. 
In  June,  1876,  the  plaintiff  called  for  his 
payment,  and  was  induced  by  the  defend- 
ant to  take  the  defendant's  check. for  the 
amount.  The  defendant  was  then  insol- 
vent, and  the  check  was  not  paid.  The 
action  was  on  the  case  for  fraud  in  the 
purchase.  The  court  below  held  that  the 
deposit  was  a  bailment,  and  the  transac- 
tion of  June  the  only  sale,  and  gave  judg- 
ment for  the  plaintiff.  The  Supreme  Court 
of  Michigan  held,  reversing  the  judgment, 
that  as  the  plaintiff  reserved  no  right  to 
recall  the  wheat,  or  any  wheat  or  flour  in 
its  place,  and  the  defendant  reserved  no 
right  to  return  it  actually  or  in  kind,  he 
was  bound  at  all  events  to  keep  it,  and  to 
pay  for  it  on  demand  ;  the  money  being 
payable  without  contingency,  and  the 
transaction  of  October  being  a  sale  and 
delivery  and  not  a  bailment,  the  plain- 
tifTs  only  remedy  was  for  the  price  of  the 
wheat.  Ives  v.  Hartley,  51  111.  520,  is 
another  case,  where,  under  facts  somewhat 
similar  to  those  in  Jones  v.  Kemp,  49 
Mich.  9,  the  defendant  was  held  liable  for 
wheat  which  he  claimed  was  received  for 
storage  only,  and  which  was  burnt,  — the 
contract  under  which  the  wheat  was  re- 
ceived, and  part  of  which  was  paid  for  in 
flour,  being  held  to  have  been  a  sale  and 
not  a  bailment. 

In  Slaughter  v.  Green,  3  Band.  (Va.) 
3,  it  was  held,  where  wheat  is  delivered 
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ture  ;    which  the  plaintiffs  were  to   have  the  exclusive  right  of 
selling  to  others.     The  plaintiffs  were  to  advance   to   Dittmar 


at  a  mill  to  be  ground,  upon  an  agreement 
that  the  miller  shall  return  a  given  quan- 
tity of  flour  for  so  many  bushels  of  wheat, 
the  miller  is  a  bailee  and  not  a  purchaser  ; 
and,  therefore,  if  the  wheat  be  consumed 
by  accidental  fire,  the  miller  will  not  be 
responsible  for  it ;  and  that,  although  the 
understanding  was  that  the  miller  was  not 
bound  to  return  the  flour  made  from  that 
identical  wheat,  but  might  return  flour 
of  a  certain  quality  made  from  any  wheat 
in  the  mill.  See  Foster  v.  Pettibone,  7 
N.  Y.  433  ;  Meadowcraft  v.  German  Na- 
tional Bank,  95  111.  124  ;  Canadian  Bank 
V.  McCrea,  106  111.  281.  So,  in  National 
Bank  of  Pontiae  v.  Langan  (a.  d.  1888), 
28  111.  App.  401,  it  was  held,  that  in  a 
deposit  of  grain  in  a  public  warehouse,  to 
be  mixed  with  other  grain,  such  depositor 
becomes  the  owner  of  an  equal  quantity 
of  grain  of  the  same  kind  and  quality  as 
that  deposited,  and  that  the  title  to  such 
deposited  grain  does  not  pass  to  the  wave- 
houseman  ;  it  being  a  bailment  and  not  a 
sale.  Bretz  v.  Diehl  (a.  d.  1888),  117 
Pa.  589,  is  to  the  same  effect.  See,  also, 
the  Canadian  cases  of  Stephenson  v.  Rau- 
ney,  2  U.  C.  C.  P.  196  ;  Isaac  v.  Andrews, 
28  U.  C.  C.  P.  40  ;  In  re  Williams,  31 
U.  C.  Q.  B.  143,  in  accord. 

In  the  very  recent  case  of  Reherd's 
Adrainstr.  v.  Clem  (Nov.  14,  1889),  86 
Va.  374,  a  receipt  for  wheat  received  by 
the  defendant  was  given  R.,  containing 
the  clause  "  for  which  we  are  to  pay 
market  price  same  quality  of  wheat  when- 
ever Mr.  R.  wants  to  sell  same."  The 
wheat  was  used  by  the  defendants,  subse- 
quent to  which  their  mill,  containing  a 
large  q\iantity  of  wheat,  was  burnt.  All 
of  the  wheat  saved  was  sold  by  the  de- 
fendants. The  defendants  claimed  that 
they  were  not  purchasers  of  the  wheat, 
but  bailees  thereof,  and  claimed  that  the 
wheat  received  from  E.,  being  in  storage 
only,  should  bear  its  proportion  of  the 
loss  of  wheat  resulting  from  the  fire.  The 
Circuit  Court  judge  on  the  trial,  in  eflTect, 
sustained  this  contention,  and  refused  to 
direct  the  jury  that  if  the  contract  were 
that  the  defendants  were  to  pay  for  the 
wheat  at  the  market  price  whenever  K. 
should  name  the  time  of  the  market  price 
therefor,  and  that  the  defendants  had  the 
right  to  use  the  wheat  as  they  thought 
proper,  then  such  contract  was  a  sale  of 
the  wheat  and  not  a  bailment.  The  jury,  by 
their  finding,  sustained  the  defendants' con- 
tention, under  the  instruction  of  the  court 
that  the  law  of  the  case  compelled  a  finding 
of  a  bailment  of  the  wheat  and  not  a  sale. 
The  Supreme  Court  of  Virginia  held  (Lewis, 


P.,  dissenting),  that  the  instruction  asked 
for  was  improperly  refused,  and  the  in- 
struction given  was  wrong ;  that  the  receipt, 
construed  in  the  light  of  the  surrounding 
facts,  and  according  to  the  accurate  exposi- 
tion of  the  law  as  laid  down  in  Powder 
Company  v.  Burkhardt,  97  U.  S.  110  (stated 
supra),  showed  a  sale  and  not  a  bailment  ; 
and  they  set  aside  the  verdict,  reversed  the 
judgment,  and  ordered  a  new  trial.  In  a 
recent  Illinois  case  (June  13,  1887),  Hand- 
werk  V.  Oswood,  23  111.  App.  262,  very 
much  as  in  Reherd's  Admstr.  v.  Clem, 
86  Va.  374,  grain  was  delivered  to  M., 
the  plaintifl"s  assignor,  by  the  defendants, 
under  an  agreement  that  they  should  be 
allowed  to  come  in  at  some  future  day  and 
select  a  market  price  at  which  the  grain 
should  be  settled  for.  The  court  held 
that  the  transaction  was  a  sale  and  not  a 
mere  bailment,  and  that  the  title  to  the 
property  vested  in  XL,  and  all  that  re- 
mained to  be  done  was  for  the  defemlaiits 
to  fix  the  price  of  the  grain  under  the 
option  given  them,  by  designating  on 
some  future  day  the  market  price  of  that 
day  as  their  selection  (Ijonergau  v.  Stew- 
art, 55  111.  44  ;  Ives  v.  Hartley,  51  111. 
520  ;  McEwen  v.  Morey,  60  111.  32)  ;  and 
that  this  option  must  be  exercised  within 
a  reasonable  time  ;  and  if,  on  demand,  it 
was  not  so  exercised,  the  other  party  to 
the  agreement  could  himself  fix  the  day, 
and  notify  the  other  parties  accordingly. 
See  Hubbell  o.  Von  Schcening,  49  N.  Y. 
326  ;  Hapgood  u.  Shaw,  105  Mass.  276  ; 
Bank  v.  Hagner,  1  Peters,  455,  465  ;  Nel- 
son V.  Plimpton,  &c.  Co.,  55  Ji.  Y.  480  ; 
Turner  v.  Mellier,  59  Mo.  526  ;  Lvon  v. 
Culbertson,  83  111.  33  ;  Doggett  v.  Brown, 
28  111.  493. 

In  Priehett  v.  Cook,  62  Pa.  193,  the 
plaintitTs  delivered  C.  a  quantity  of  hides 
under  a  contract  that  he  was  to  have  them 
at  the  regular  cash  prices  ;  to  tan  them, 
and  return  the  leather  to  the  plaintifl's, 
who,  after  deducting  the  price  of  hides, 
conmiission,  interest,  and  other  current  ex- 
penses, were  to  credit  C.  with  the  balance. 
Different  lots  of  hides  were  furnished 
C.  by  the  plaintiff's,  to  the  bill  or  invoice 
of  each  lot  C.  signing  a  memorandum 
to  the  effect  that  the  right  of  ownership 
in  the  hides  was  to  be  and  remain  in  the 
plaintiff's  ;  C.  agreeing  to  return  the  entire 
amount  of  leather  produced  from  the 
hides.  Some  of  the  hides  having  been 
taken  in  execution  against  C.  ;  under  an 
interpleader,  it  was  contended,  on  the 
authority  of  an  expression  in  Williamson 
V.  Berry,  8  How,  544,  that  "a  sale  is  a 
contract  to  pass  the  right  to  propertj'  for 
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funds  for  expenses  of  manufacture,  etc.,  and  was  also  to  furnish 
materials  for  the  manufacture,  or  money  to  purchase  them,  which 


money,  to  be  paid  by  the  buyer  to  the 
seller,"  that  no  property  in  the  hides  had 
passed  to  C.  But  the  court  held  that  in 
all  essential  particulars  the  transaction 
was  a  sale  of  the  hides.  The  court  said  : 
"The  hides  were  either  the  plaintiffs  all 
the  while,  notwithstanding  they  were 
charged  to  C.  and  delivered  to  him,  or 
they  were  delivered  on  a  sale  on  credit, 
and  a  contract  for  resale  when  tanned. 
The  plan  of  the  parties  was  sufficiently 
disclosed  in  the  contract,  to  have  been  to 
give  to  him  the  advantage  and  credit  of 
an  owner,  without  the  liability  as  owner 
to  have  it  seized  by  creditors.  Had  there 
been  nothing  of  this  in  view,  no  one  would 
have  hesitated  a  moment  in  pronouncing 
the  transaction  a  sale.  The  hides  were 
charged,  the  debt  or  price  to  bear  interest, 
and  when  leather  was  returned  it  was  to 
be  sold  by  the  plaintift's  charging  com- 
missions for  sales  and  guaranty  and  ex- 
penses, and  crediting  the  proceeds  to  the 
defendant's  account.  It  would  be  strange 
to  hear  of  a  man  charging  interest  against 
his  own  goods,  and  more  strange  to  charge 
commissions  for  sales  and  guaranties  of 
sales  of  them."  The  court  held  that  the 
contract  was  that  of  a  sale  and  not  of  a 
bailment.  Jenkins  v.  Eichelberger,  4 
Watts,  121,  under  a  very  similar  state  of 
facts,  is  to  the  same  effect. 

The  Illinois  Court  of  Appeals,  in  the  re- 
cent case  (October,  1885),  of  Bastress  v. 
Chickering,  18  111.  App.  198,  acted  on  the 
principle  laid  down  and  established  by 
Lonergan  v.  Stewart,  55  111.  49  ;  Richard- 
son V.  Olmstead,  74  111.  213,  and  other 
cases  we  have  above  examined,  as  the  well- 
settled  law  of  the  State,  that  when  the 
identical  thing  delivered  is  to  be  restored 
in  the  same  or  an  altered  form  the  con- 
tract is  one  of  bailment,  and  the  title  to 
the  property  is  not  changed  ;  but  when 
there  is  no  obligation  to  restore  the  spe- 
ciiic  article,  and  the  receiver  is  at  liberty 
to  return  another  article  of  equal  value, 
he  becomes  a  debtor  to  make  a  return  and 
the  title  to  the  property  is  charged  ;  it  is 
a  sale.  In  this  case  the  plaintiffs  con- 
tended that  they  had  consigned  pianos  to 
P.  and  Co.,  and  that  the  consignments 
were  bailments  and  not  sales.  By  the 
agreement  between  the  parties,  P.  &_Co. 
were  to  sell  the  pianos  at  their  own  prices, 
and  were  to  have  all  they  could  get  for 
them  over  the  invoice  prices,  and  as  they 
sold  them  they  were  to  remit  to  the 
plaintiffs  the  invoice  prices  of  the  pianos  ; 
but  it  was  in  effect  stated,  that  the  plain- 
tiffs were  to  remain  the  owners.  In  the 
bill  or  invoice   of  the  pianos,  P.  &  Co. 


were  charged  with  the  price  of  the  pianos 
in  the  usual  form  of  a  bill  of  goods  sold, 
but  across  the  bill  was  written  the  word 
"  consigned."  At  the  end  of  each  month 
P.  &  Co.  sent  their  promissory  notes  to 
the  plaintiffs  for  all  the  pianos  received 
during  the  month,  as  they  had  been  in 
the  habit  of  doing  when  purchasing  pianos 
prior  to  the  agreement.  The  Court  of  Ap- 
peal held,  afBrmed  on  a  rehearing,  and 
reversing  the  judgment  of  the  Superior 
Court,  that  while  the  form  of  agreement 
was  that  of  consignment  for  sale,  its  real 
purpose  was  to  cover  up  a  sale,  and  pre- 
serve in  the  plaintiffs  a  lien  for  the  price  of 
the  pianos  ;  and  that  the  agreement  was 
void  as  against  execution  creditors.  So, 
in  Rose  v.  Story,  1  Barr,  190,  the  court 
says  :  "  If  the  vendor  and  vendee  agree 
that  the  possession  shall  pass  to  the 
vendee,  but  the  property  remain  in  the 
vendor  until  the  purchase-money  is  paid, 
such  agreement,  as  respect  creditors  and 
the  sheriff,  is  fraudulent.  By  transferring 
the  possession  to  the  vendee  nnder  such  a 
contract  a  false  credit  is  given  to  the 
vendee,  and  therefore,  in  respect  of  third 
persons,  as  he  is  the  apparent  so  he  is  to 
be  considered  the  real  owner."  And,  in 
Thompson  v.  Paret,  94  Pa.  275  :  "  What- 
ever the  form  of  the  agreement,  if  its  pur- 
pose was  to  cover  up  a  .sale,  and  preserve 
a  lien  in  the  vendors  for  the  price  of  the 
goods,  it  was  void  as  respects  creditors, 
whether  the  credit  was  given  before  or 
after  the  delivery  of  the  goods.  A  con- 
signment for  such  an  object  is  no  better 
than  any  other  device. 

In  Jenkins  v.  Eichelberger,  4  Watts, 
121,  the  agreement  for  consignment  was 
held  to  be  merely  colorable,  and  the 
transaction  a  sale  and  not  a  bailment. 
The  doctrine  of  the  cases  is  that  where 
one  party,  by  means  of  contract,  but 
without  notice  to  the  world,  suffers  the 
ostensible  ownership  to  be  in  another,  while 
claiming  the  real  ownership  in  chattels 
to  be  in  himself,  the  law  will  postpone  his 
rights  to  those  of  the  execution  or  attach- 
ment creditors  of  the  ostensible  owner,  be- 
cause, to  injure  third  pereons  by  giving  a 
false  credit  to  such  ostensible  owners,  is  the 
natural  and  probable  result  of  the  transac- 
tion. Murch  V.  Wright,  46  111.  487; 
Hervey  v.  R.  I.  Loco.  Works,  93  U.  S.  644  ; 
Heryford  v.  Davis,  102  U.  S.  235  ;  Fish 
V.  Benedict,  74  N.  Y.  613 ;  Martin  „. 
Mathiot,  14  S.  &  R.  214  ;  Stadfield  v. 
Huntsman,  92  Pa.  53  ;  Brunswick  ». 
Hoover,  10  Weekly  Not.  of  Cas.  219. 

And  where  the  transaction  is  colorable, 
and  the  object  of  the  consignor  is  to  sell 
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were  to  be  charged  to  Dittmar  against  the  manufactured  goods  to 
be  consigned  to  the  plaintiffs.     The  question  arose  between  the 


the  article  and  retain  a  lien  on  it  severed 
from  the  possession,  the  transaction  will 
be  held  to  be  a  sale  and  |not  a  bailment. 
Jenkins  v.  Eichelberger,  4  Watts,  121. 
Where,  however,  the  consignment  is  found 
to  be  howa  fide,  and  the  property  in  the 
goods  remains  in  the  consignor,  the  trans- 
action will  not  be  deemed  a  sale  merely 
becanse  the  consignee  is  allowed  all  the 
advance  on  goods  he  may  obtain  over  their 
invoice  price,  the  loss  by  sale  or  by  fire 
being  in  the  consignor.  McCnUough  v. 
Porter,  4  W.  &  S.  177.  And  in  Wheleer  & 
Wilson  Manuf.  Co.  v.  Heil,  115  Pa.  487, 
where  the  question  arose  between  the  par- 
ties to  the  contract,  where  there  was  a  letting 
by  the  plaintiffs  of  a  sewing-machine,  to 
the  defendants,  for  $10  paid,  and  a  monthly 
rental  to  be  paid  for  fourteen  months,  on  the 
payment  of  which  rental  and  $1  purchase- 
money  the  plaintiffs  were  to  sell  and  deliver 
the  machine  by  a  good  and  sufficient  bill  of 
sale  to  the  defendants  ;  the  property  until 
the  $1  was  paid  to  remain  in  the  plaintiffs  ; 
the  court  held,  that,  as  between  the  parties 
to  the  agreement,  the  transaction  was  to 
all  intents  and  purposes  a  bailment  and 
not  a  sale.  See  lid  wards'  Appeal,  105  Pa. 
103  ;  Dando  v.  Foulds,  105  Pa.  74  ; 
Forrest  v.  Nelson,  108  Pa.  481  ;  Enlow  v. 
Klein,  79  Pa.  488  :  Rowe  v.  Sharp,  51 
Pa.  30;  Stadtfeld  v.  Huntsman,  92  Pa. 
53 ;  Haak  v.  Linderman,  64  Pa.  497. 
But  in  Wire  Book-Sewing  Mach.  Co.  v. 
Crowell  (17  January,  1887,  in  the  Supreme 
Court  of  Pennsylvania),  8  Atl.  Rep.  22, 
where  the  question  was  between  the  plain- 
tiffs and  an  execution  creditor  of  N., 
where  the  plaintiffs  delivered  N.  a  ma- 
chine, taking  his  promissory  notes  for  the 
lull  price  of  the  machine,  with  a  pro- 
vision that  when  the  notes  were  paid,  a 
bill  of  sale  would  be  given  N.  for  the 
machine  ;  the  property  meantime  remain- 
ing in  N.  ;  it  was  held,  that  it  was  a  clear 
case  of  conditional  sale  on  credit,  followed 
by  a  delivery  of  possession,  with  a  provision 
to  convert  the  sale  into  a  bailment  if  the 
price  of  the  machine  should  not  be  paid, 
and  that  the  effect  of  this  provision  was 
not  sufficient  to  convert  the  contract  into 
a  bailment  ab  initio.  We  consider  the 
question  of  apparent  possession  fully  in  a 
later  volume  of  this  work.  See  further 
on  conditional  sales,  Carleton  v.  Sumner, 
4  Pick.  516  ;  Smith  v.  Dennie,  6  Pick. 
562 ;  Leven  v.  Smith,  1  Denio,  571  ; 
Dresser  Manuf.  Co.  v.  Waterston,  3 
Met.  9  ;  Farlow  v.  Ellis,  15  Gray,  229  ; 
Goodwin  v.  Boston,  &c.  Ry.  Co.,  Ill 
Mass.  487  ;  Scudder  v.  Bradbury,  106 
Mass.    422 ;    Haskins    v.    Warren,    115 


Mass.  514  ;  Freeman  v.  Nichols,  116 
Mass.  309  ;  Bowen  v.  Burk,  13  Pa.  St. 
146  ;  Mixer  v.  Cook,  31  Me.  340. 

In  an  Ontario  case,  Moore  v.  Sibbald, 
29  U.  C.  Q.  B.  487,  the  defendant  gave 
$20  for  a  colt  in  his  possession,  to  the 
plaintiff,  under  an  agreement  that  he 
would  give  the  colt  back  to  the  plaintiff 
on  payment  of  |20  and  twelve  per  cent,  on 
or  before  a  named  date,  with  a  provision 
that  if  the  same  were  not  paid,  the  de- 
fendant could  do  as  he  pleased  with  the 
colt.  Plaintiff  paid  |15,  but,  paying 
nothing  more,  the  defendant,  after  the 
date  named,  sold  the  colt.  The  court 
held  that  the  transaction  was  a  sale  with 
a  right  of  re-purchase,  and  as  it  was  not 
exercised  by  the  named  date,  the  right 
was  gone,  and  trover  would  not  lie,  but 
that  the  plaintiff'  was  entitled  to  a  re- 
payment of  the  $15  as  money  had  and 
received.  See  Milgate  v.  Kebble,  3  M.  & 
G.  100  ;  Williams  v.  Owen,  5  Myl.  &  Cr. 
303  ;  Barrell  v.  Sabine,  1  Vern.  268  ; 
Mellor  V.  Lees,  2  Atk.  494  ;  Sevier  v. 
Greenway,  19  Ves.  413  ;  Perry  v.  Meadow- 
croft,  4  Beav.  197 ;  Davis  v.  Thomas,  1 
Russ.  &  Myl.  506.  So,  in  Pomey  v- 
Camors,  36  La.  Ann.  464  (a.  d.  1884), 
where  securities  were  transferred  by  the 
plaintiff  to  the  defendants  as  absolute 
owners,  to  meet  an  indebtedness,  with  a 
subsequent  agreement  to  allow  the  plain- 
tiff to  redeem  them  within  a  named  time  ; 
the  court  held  that  the  contract  was  one 
of  sale  and  giving  in  payment,  modified  by 
an  agreement  of  the  right  of  redemption 
in  favor  of  plaintiff,  to  be  exercised  within 
a  specified  time  ;  and  not  a  bailment  or 
pledge  ;  and  that,  as  the  right  of  redemp- 
tion was  not  exercised  within  the  pre- 
scribed time,  the  defendants  then  became 
the  absolute  owners  of  the  securities.  But 
in  Enlow  o.  Klein,  79  Pa.  488,  the  doc- 
trine was  laid  down  that  where  bj'  a  con- 
tract the  vendee  receives  a  chattel  which 
he  is  to  keep  for  a  certain  period,  and  if 
in  that  time  he  pays  for  it  the  stipu- 
lated price,  he  is  to  become  the  owner,  but 
if  he  does  not  pay  the  price,  he  is  to  pay 
for  its  use,  the  transaction  is  a  bailment 
and  not  a  sale,  the  right  of  property  not 
being  changed  until  the  price  is  paid.  In 
this  case  a  team  was  let  by  the  plaintiff  to 
M.,  at  $5  weekly,  until  two  hundred  such 
payments  to  be  made,  the  property  in  the 
mean  time  to  belong  to  and  to  be  managed 
by  the  plaintiff,  who,  on  the  last  payment, 
was  to  relinquish  his  title  in  the  property 
to  M.  The  court  held  that  the  property 
would  only  vest  in  M.  when  the  last  pay- 
ment was  made.     Clark  v.  Jack,  7  W.  & 
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plaintiffs  and  the  purchaser,  under  an  execution  against  Dittmar, 
of  materials  furnished  to  Dittmar,  or  purchased  by  funds  received 


S.  375  ;  Lehigh  Co.  v.  Field,  8  W.  &  S. 
232 ;  Henry  v.  Patterson,  67  Pa.  346  ; 
Becker  v.  Smith,  59  Pa.  469.  Enlow  v. 
Klein,  79  Pa.  488,  was  distinguished  from 
Martin  v.  Mathiot,  14  S.  &  R.  214,  on  the 
ground  that  there  possession  was  delivered 
to  the  vendee  in  pursuance  of  a  sale 
actually  made,  with  the  condition  added 
that  the  title  to  the  chattels  sold  should 
remain  in  the  vendor  until  the  purchase- 
money  should  be  paid,  and  it  was  held,  as 
to  the  creditors  of  the  vendee,  that  the 
property  had  passed.  In  the  one  case  it 
was  held  that  there  was  a  sale,  under 
which  the  title  to  the  chattel  passed  ;  in 
the  other,  that  there  was  no  transmission 
of  the  property  in  the  chattel.  Thus,  in 
Chamberlain  v.  Smith,  44  Pa.  431,  where 
M.  received  from  the  plaintiff  an  ox-team, 
"  to  keep  and  work  in  a  reasonable  farmer- 
like manner  "  for  one  year,  the  team  to  be 
then  returned  ;  but  M.  having  the  privi- 
lege, by  paying  |40,  and  legal  interest,  at 
the  expiration  of  the  year,  of  keeping  the 
cattle.  Before  the  expiration  of  the  year, 
and  without  paying  the  |40,  M.  sold  the 
cattle.  The  Supreme  Court  of  Pennsyl- 
vania held,  reversing  the  judgment  of  the 
Circuit  Court,  that  the  property  in  the 
cattle  had  not  passed  to  M.,  and  that  the 
sale  was  invalid.  They  said  :  "Here  was 
no  contract  of  sale,  which  is  an  agreement 
of  both  parties  that  the  property  shall 
pass  from  one  to  the  other  for  a  considera- 
tion given  or  promised  to  be  given.  At 
mo.st,  there  was  an  agreement  to  sell  at  a 
future  time,  or  rather  an  offer  to  sell,  with 
time  given  for  its  acceptance.  The  trans- 
fer of  possession  also  was  not  in  pursuance 
of  a  sale.  M.'s  right  to  the  possession 
grew  out  of  the  letting,  therefore  no  false 
credit  was  given.  The  delivery  is  ac- 
counted for  without  the  necessity  of 
attributing  fraud,  and  the  possession  of 
-M.  was  consistent  with  ownership  in  the 
plaintiff." 

So  in  the  very  late  Pennsylvania  case 
(a.  d.  1886)  of  Kant  v.  Kessler,  114  Pa. 
603,  where  the  plaintiffs  bought  stock, 
fixtures,  etc.,  for  a  house  of  entertainment 
rented  by  B.,  for  the  rental  of  which  the 
plaintiffs  were  sureties  ;  B.  contributing 
nothing  to  the  business,  and  agreeing  to 
carry  it  on  in  the  name  of  "  B.,  agent;  " 
the  stock,  fixtures,  &c.,  "to  be  the  sole 
property  and  belonging"  of  the  plaintiffs; 
B.  to  pay  the  rent,  taxes,  and  gas  bills, 
and  to  buy  from  the  plaintiffs  all  the  beer 
he  required  at  |10  per  barrel,  $2  per  barrel 
of  which,  being  in  excess  of  the  market 
price,  was  to  be  credited  on  a  judgment 
given  by  B.  to  the  plaintiff.     B.  bought 


his  stock  of  liquors  from  the  defendants, 
for  which  he  gave  them  his  note  ;  and 
expended  about  fllOO  of  his  own  money 
in  fitting  up  the  building.  The  defendants, 
having  obtained  a  judgment  against  B., 
levied  on  the  stock,  fixtures,  etc.  Tlie 
plaintiffs  claimed  the  ownership  therein. 
On  the  trial  of  a  feigned  issue  in  the  Com- 
mon Pleas,  the  court  instructed  the  jury 
that  if  they  found  that  the  property  de- 
livered by  the  plaintiffs  to  B.  was  at  a  fu- 
ture time  to  be  sold  and  transferred  to 
him,  if  he  should  repay  to  them  an 
amount  equal  to  the  value  of  the  property, 
that  was  a  bailment  and  not  a  conditional 
sale;  or  if  they  should  find  B.  received  the 
goods  from  the  plaintiff's,  to  retain  them 
for  a  definite  period,  to  become  the  owner 
of  them  if  he  paid  for  them  during  that 
period,  otherwise  to  pay  for  their  use, 
then  the  transaction  was  a  bailment,  and 
the  title  remained  in  the  plaintiffs.  The 
jury  having  found  for  the  plaintiffs,  the 
Supreme  Court,  on  error,  sustained  the 
instructions  and  the  finding,  and  also  held 
that  the  written  contract  could  not  be 
regarded  as  a  sale  in  any  view  that  could 
be  taken  of  it.  After  a  reference  to  its 
contents,  they  said:  "In  all  this  there  is 
not  a  provision,  not  a  word,  looking  to  the 
acquisition  of  title  by  B.  to  the  property 
in  question  at  any  time  or  in  any  manner. 
The  title  which  is  already  in  the  plaintiffs 
remains  in  them,  and  cannot  be  devested 
by  the  execution  of  any  of  the  terms  of 
the  contract.  Both  in  form  and  in  sub- 
stance the  contract  is  nothing  but  a  bail- 
ment. The  cases  cited  for  the  defendants 
have  no  analogy  to  this  because  they  all 
contained  provisions  by  which  a  passage 
of  the  title  was  provided  for,  but  here 
there  is  nothing  of  the  kind.  We  cannot 
possibly  say  that  this  instrument  shall 
have  the  character  and  effect  of  a  sale, 
when  there  is  no  part  of  it  which  can  in 
any  event  give  a  right  of  purchase,  or  im- 
pose an  obligation  of  sale."  Houser  v. 
Kemp,  3  Pa.  St.  208;  Lester  v.  McDowell, 
18  Pa.  St.  91;  Sneathen  v.  Grubbs,  88  Pa. 
147;  Clark  v.  Jack,  7  Watts,  375;  Henry 
V.  Patterson,  67  Pa.  346.  Where  the 
property  passed,  see  Stadtfeld  v.  Hunts- 
man, 92  Pa.  53  ;  Brunswick,  &c.  Co.  t'. 
Hoover,  95  Pa.  508;  Boyuton  v.  Isaacs,  10 
Weekly  Not.  Cas.  190. 

In  Kant  v.  Kessler,  114  Pa.  603,  no 
question  seems  to  have  been  raised  on  the 
point  as  to  the  effect  of  the  execution  on 
the  "wines"  and  "liquors,"  purchased  by 
B.  himself  from  the  defendants,  and  which 
were  no  part  of  the  stock  conveyed  by  the 
plaintiffs  to  B.     The  point  which  we  here 
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by  him  from  the  plaintiffs.  It  was  contended  for  the  plaintiffs 
and  conceded  by  the  court  that  the  question  of  bailment  or  not  is 
determined  by  the  fact  whether  the  identical  article  delivered  to 
the  manufacturer  is  to  be  returned  to  the  party  making  the  ad- 
vance.i  Thus  where  logs  are  delivered  to  be  sawed  into  boards 
or  leather  to  be  made  into  shoes,  rags  into  paper,  olives  into  oil, 
grapes  into  wine,  wheat  into  flour,  if  the  product  of  the  identical 
articles  delivered  is  to  be  returned  to  the  original  owner  in  a  new 
form,  it  is  said  to  be  a  bailment,  and  the  title  never  vests  in  the 
manufacturer.  If,  on  the  other  hand,  the  manufacturer  is  not 
bound  to  return  the  same  wheat,  or  flour,  or  paper,  but  may  de- 
liver any  other  of  equal  value,  it  is  said  to  be  a  sale  or  a  loan,  and 
the  title  to  the  thing  delivered  vests  in  the  manufacturer.^  The 
court  held  that  the  materials  delivered  Dittmar  were  in  his  actual 


make,  was  made  by  the  court  in  Morss  v. 
Stone,  5  Barb.  516,  519.  In  this  case, 
the  main  point  decided  was,  where  a  pedlar 
received  goods  from  the  plaintiff'  to  sell 
and  account  for  to  him,  or  return  the  same 
as  good  as  when  taken,  with  interest, 
that  this  was  a  bailment  and  not  a  sale  ; 
and  that  the  goods  were  not  subject  to 
an  execution  against  the  pedlar  at  the 
suit  of  a  third  party.  But,  as  the  pedlar 
had  received  a  bill  of  goods  from  the 
plaintiff',  for  which  he  had  given  his 
note,  the  court  held  that  the  question 
should  have  been  left  to  the  jury  whether 
any  of  these  were  among  the  goods  seized 
under  the  execution ;  and,  if  so,  they  were 
properly  seized  as  the  goods  of  the  pedlar. 
This  case,  on  the  main  point,  was  distin- 
guished from  Marsh  v.  Wickham,  14  Johns. 
167,  where  there  was  a  sale  of  the  goods, 
with  a  privilege  of  return.  In  this  case 
the  defendants  (the  vendees)  expressly 
agreed  to  pay  a  named  price  for  the  goods, 
which  showed  a  sale.  But,  in  Crosby  v. 
The  Delaware,  &c.  Canal  Co.,  119  N.  Y. 
334  (a.  d.  1890),  where  parties  received 
goods,  accompanied  with  an  account  or 
bill  of  parcels,  in  the  usual  form,  specify- 
ing the  quantities,  prices,  and  descriptions 
of  the  goods  furnished,  as  the  facts  left  it 
doubtful  whether  the  goods  were  received 
as  a  bailment  or  a  sale,  the  court  held  that 
this  was  a  question  to  be  submitted  to  the 
jury,  and  ordered  a  new  trial  for  that  pur- 
pose. In  Moses  v.  Taylor,  6  Mack.  (D.  C. ), 
255,  273,  it  was  held  (a.  d.  1888)  that  a 
delivery  or  loan  of  chattels,  with  the  right 
of  the  bailee  to  appropriate  them  to  his 
own  use  and  pay  the  value,  is  a  bailment 
convertible  into  a  sale  at  the  election  of 
the  bailee;  and  that  on  the  bailee  electing 
to  appropriate  the  goods  to  his  own  use, 
assumpsit  for  goods  sold  and  delivered 
would  lie,  as  from  the  time  of  the  election. 


Bayley  v.  Gouldsmith,  Peake,  56;  Bianchi 
V.  Nash,  1  M.  &  W.  545.  See  Bromley  v. 
Coxwell,  2  B.  &  P.  438;  Catlin  o.  Bell,  4 
Campb.  183;  Hunter  v.  Welsh,  1  Stark. 
224  ;  Lyons  v.  Barns,  2  Stark.  39;  Studdy 
V.  Sanders,  5  B.  &  C.  628.  But,  where 
bonds  were  received  from  the  plaintiff,  by 
the  defendant,  "to  be  returned  on  call," 
and,  as  collateral  security,  the  defendant 
gave  his  notes  with  interest,  for  the 
amount  of  the  bonds,  this  was  held  to  be 
but  a  bailment  of  the  bonds,  and  not  to 
give  the  defendant  any  election  to  treat  it 
as  a  sale.  Moses  y.  Taylor,  6  Mack.  (D.  C. ) 
255.  See  Coquand  v.  Wemse,  100  Mo. 
137  (a.  d.  1889) ;  Bulkley  v.  Andrews, 
39  Conn.  70.  Where  there  is  the  right  of 
election,  as  the  statute  of  limitations  only 
runs  from  the  time  the  right  of  action  ac- 
crues, it  would  only  begin  to  run  at  the 
time  the  right  of  election  was  exercised; 
and  where  there  is  no  right  of  election, , 
and  a  conversion,  the  action  of  trover 
would  only  accrue  at  the  time  of  the  con- 
version. See  Lovell  v.  Martin,  4  Taunt. 
799  ;  Bristol  v.  Burt,  7  Johns.  254;  Moses 
V.  Taylor,  6  Mack.  255;  Cole  v.  Hebb, 
7  Gill  &  J.  20;  Callis  v.  Tolson,  6  Gill  &  J. 
80;  Planters'  Bank  v.  Farmers'  Bank.  8 
Gill  &  J.  449;  Abell  v.  Harris,  11  Gill  & 
J.  367  ;  Fell's  Point  Sav.  Inst.  v.  Weedon, 
18  Md.  320;  Boughton  v.  Flint,  74  N.  Y. 
481;  Kane  v.  Cook,  8  Cal.  419;  Union 
Bank  v.  Planters'  Bank,  9  Gill  &  J.  461; 
Farmers'  Bank  v.  Planters'  Bank,  10  Gill 

6  J.  441.     And  .see  ante  p.  14,  u.  1.    And 
see,  also,  ante  pp.  24-27,  and  notes. 

^  See  ante,  p.  14,  n.  1. 

^  Pierce  II.  Schenck,  3  Hill  (N.  Y.),  28; 
Norton  B.  Woodruff,  2  N.  Y.  153;  Mallory 
V.  Willis,  4  N.  Y.  76;  Foster  v.  Pettibone, - 

7  N.  Y.  433  ;  South  Australian  Insurance  ■ 
Co.  V.  Randall,  L.  E.  3  P.  C.  101 ;  Barker 
V.  Roberts,  8  Me.  101;  Smith  u.  Jones,  7 
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possession  and  under  his  absolute  control ;  that  there  was  noth- 
ing in  the  agreement  that  the  identical  iCaterials  delivered  to  him 
should  be  used  in  the  manufacture  of  the  dualin,  and  nothing  to 
prevent  an  exchange  by  Dittmar  for  other  materials,  if  he  found 
any  of  the  articles  to  be  unsuitable,  or  if  he  found  that  he  had  too 
much  of  one  kind  and  too  little  of  another,  acting  honestly  in  the 
interest  of  both  parties  ;  the  case  being  quite  different  from  the 
single  mechanical  transaction  of  turning  a  specific  set  of  logs  into 
boards,  or  a  specific  lot  of  wheat  into  flour,  where  there  is  no  room 
for  judgment  or  discretion.  The  goods  in  specie  and  the  money 
supplied  became  the  property  of  Dittmar,  for  which  he  was  liable 
to  account  to  the  plaintiffs  as  for  so  much  in  value  to  be  charged 
against  the  manufactured  goods  which  were  to  be  consigned  to 
the  plaintiifs.  The  goods,  therefore,  were  subject  to  an  execution 
against  Dittmar.^ 

The  distinction  between  a  sale  and  a  bailment  is,  of  course,  im- 
portant. As  but  a  special  property  is  vested  in  the  bailee,  his  rights 
and  duties  with  respect  to  the  property  bailed  with  him  are  neces- 
sarily essentially  different  from  those  of  an  owner  of  the  property 
under  a  sale.  The  following  cases  sufficiently  illustrate  this 
point :  — 

S.  &  Co.  w,ere  the  owners  of  the  corn-exchange  elevator  of  Os- 
wego, N.  Y.,  in  which  they  were  engaged  in  the  general  business 
of  elevating  and  storing  grain  for  the  public,  and  were  also  large 
dealers  in  grain  on  their  own  account.  They  sent  orders  to  M.  & 
Co.,  commission  merchants  in  Milwaukee,  to  purchase  for  them 
two  cargoes  of  wheat,  and  to  draw  on  them  for  the  purchase-money 
against  each  cargo.  M.  &  Co.  bought  and  shipped  the  cargoes, 
and  drew  for  the  purchase-money  on  S.  &  Co.,  part  in  sight-drafts, 
and  part  in  time-drafts,  selling  these  drafts  to  the  plaintiffs ;  the 
bills  of  lading  being  made  in  favor  of  the  plaintiffs.  The  plain- 
tiffs forwarded  the  drafts  with  the  bills  of  lading  to  the  defendants, 
and  instructed  them  to  deliver  the  cargoes  to  S.  &  Co.  if  the  drafts 
were  paid,  but  if  not  paid,  to  hold  the  cargoes  and  advise  by  tele- 
graph. S.  &  Co.  paid  the  sight-drafts  and  accepted  the  time- 
drafts.  On  the  arrival  of  the  cargoes  at  Oswego,  the  cashier  of 
the  defendants  indorsed  the  bill  of  lading,  making  the  cargoes 
deliverable  to  the  corn-exchange  elevator,  for  account  of  the  plam- 

Cow.  328;  Hyde  ..  Coo.son,  |1  Ba.b  92 ;  ^^^^^XT^V^f^^'^^'^^^^ 

'^'"^  "•  S,    7%ick     177     Denny  1  th^same  alveement,  and  where  the  Su- 

r";,%    fi   Mft  '82-   Judson  J.  Adams,  8  preme  Court  of  Massachusetts  held,  a^  m 

CushS  6^8  henk  HZaL,  13  Gr'ay,  This  case,  that  the  transaction  wa.  a  sale 

37rMansfield  v.  Converse,  8  Allen,  182  ;  and  not  a  badment. 
Bufferm  v.  Merry,  3  Mason,  478. 


102  COMMENTARIES   ON   SALES.  [BOOK   I. 

tiffs,  subject  to  the  order  of  the  defendants.  S.  &  Co.,  sold  and 
shipped  the  wheat  after  it  had  been  put  in  their  elevator,  and 
shortly  thereafter  failed.  The  time-drafts  not  having  been  paid, 
the  plaintiffs  sued  the  defendants  to  recover  the  loss  on  the  drafts, 
caused  by  the  delivery  of  the  wheat  to  S.  &  Co.  without  the  drafts 
having  been  paid.  The  jury,  by  direction  of  the  court,  having 
found  for  the  defendants,  the  United  States  Supreme  Court,  on 
error,  heldi  that  the  defendants,  having  undertaken  the  busi- 
ness for  plaintiffs,  became  their  agents,  and  as  such  were  bound 
to  use  due  care  and  diligence  in  performing  the  task  which  they 
had  undertaken ;  that  whether  such  care  and  diligence  had  been 
used  was  a  question  for  the  jury,  and  if  the  jury  should  find  that 
the  delivery  to  the  corn-exchange  elevator,  of  which  S.  &  Co. 
were  the  proprietors,  when  the  wheat  might  have  been  delivered 
to  another  elevator  without  complicating  the  question  of  own- 
ership with  that  of  bailment,  and  which  would  have  prevented 
the  loss,  and  would  not  have  involved  a  departure  from  their 
instructions,  was  negligence,  then  the  defendants  would  be  re- 
sponsible to  the  plaintiffs  for  the  amount  of  the  unpaid  drafts, 
less  any  sum  actually  recovered  from  the  parties  who  bought 
or  received  the  wheat  from  S.  &  Co.  A  new  trial  was  oi'dered 
accordingly. 

Tobacco  was  in  the  hands  of  the  defendants,  commission  mer- 
chants, as  bailees  for  G.  The  tobacco  was  seized  for  breach  of 
the  revenue  laws.  As  it  deteriorated  by  keeping,  by  an  agreement 
between  the  collector  of  internal  revenue  and  the  bailees,  the  to- 
bacco was  sold  by  the  latter,  the  proceeds  thereof  to  be  retained 
by  them  until  a  suit  which  was  brought  to  have  the  tobacco  con- 
demned, had  been  decided.  The  suit  was  defended  by  G.,  and 
was  dismissed  by  the  district  attorney  after  plea  filed.  The  de- 
fendants retained  the  money  for  nearly  four  years,  when,  no  other 
proceedings  having  been  instituted,  and  no  demand  made  on  them, 
they  paid  over  the  money  to  G.  In  an  action  against  them  for  the 
money,  the  Circuit  Court  held  that  they  were  liable.  But  the 
United  States  Supreme  Court  reversed  this  decision,  and  held  that 
as  they  held  the  money,  not  as  principals,  but  as  bailees,  they  had 
but  performed  their  duty  in  paying  the  money  over,  after  having 
held  it  for  a  reasonable  time  without  further  proceedings  having 
been  taken  in  the  matter,  or  demand  made  upon  them.^ 

The  kind  of  bailment  known  as  a  pledge,  accompanied  as  it  very 
generally  is  by  an  express  or  implied  power  of  sale,  involves  in 
some  respects  the  rights,  powers,  and  duties  of  an  absolute  owner 

1  National  Bank  v.  City  Bank,  113  ^  Pettigrew  u.  United  States,  97  U.  S. 
U.  S.  668.  385. 
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of  the  property,  yet  there  are  still  very  marked  distinctions  exist- 
ing between  the  two.  The  question  will  be  found  to  be  consid- 
ered in  a  case,  under  the  Bills  of  Lading  Act.  On  appeal  to  the 
House  of  Lords,!  where  the  judgment  of  the  Court  of  Appeals  in 
the  case  was  reversed,  the  House  of  Lords  held  that  the  mere 
indorsement  and  delivery  of  a  bill  of  lading  by  way  of  pledge 
for  a  loan,  does  not  pass  "  the  property  in  the  goods  "  to  the  in- 
dorsee, so  as  to  transfer  to  him  all  liabilities  in  respect  of  the 
goods  within  the  meaning  of  the  Bills  of  Lading  Act,  so  as  to 
make  him  liable  in  an  action  by  the  shipowner  for  the  freight. 
After  a  most  elaborate  examination  of  the  authorities  by  Lord 
Selborne,  that  able  judge  reached  the  following  conclusion  : 
"  Upon  the  whole,  I  ca,nnot  dissemble  that  this  case  appears  to  me 
attended  with  some  considerable  difficulties.  But  these  difficulties 
are  mainly  technical,  arising  out  of  a  comparison  of  the  language 
of  the  statute  with  various  and  not  always  consistent  forms  of 
expression  found  in  authorities  not  decided  with  a  view  to  any 
such  consequences  as  those  which  the  statute  would  produce. 
They  deal  with  questions  between  unpaid  vendors  of  goods  com- 
prised in  bills  of  lading  and  bona  fide  indorsees  of  the  same  bills 
of  lading  for  value,  or  between  competing  and  adverse  claimants 
to  priority  as  hona  fide  holders  for  value  of  the  bills  of  lading 
themselves.  The  statute,  on  the  other  hand,  deals  with  questions 
between  shippers  and  indorsees  of  bills  of  lading  claiming  under 
them,  and  between  indorsees  and  shipowners.  The  preponder- 
ance of  principle  and  reason  appears  to  me  to  be  against  the  prop- 
osition that,  as  between  those  parties,  it  can  have  been  intended 
by,  or  can  be  the  effect  of  the  statute,  to  make  the  creditor  of  the 
shipper  liable  (in  effect)  as  his  surety  to  the  shipowner  (with 
whom  he  was  never  brought  in  contract)  by  reason  only  of  the 
deposit  with  him  by  way  of  security  of  a  bill  of  lading  indorsed 
in  blank ;  his  right  under  that  deposit  being  (whether  at  law  or 
in  equity)  special  and  not  general,  and  the  shipper  retaining 
(whether  at  law  or  in  equity)  the  real  and  substantial  property 
in  the  goods,  subject  to  the  security.  It  had  not,  until  the  pres- 
ent case,  been  directly  or  indirectly  determined  by  any  authority 
that  such  is  the  effect  of  the  statute."  ^ 

1  Sewell  V.  Burdick,  10  Ap.  Cas.  74.  judge  was  correct  in  fact.     It  seems  to 

2  Lord  Fitzgerald,  in  a  very  few  follow  that  the  pledgees  acquired  a  special 
words,  sums  up"  the  whole  argument  in  property  in  the  goods,  with  a  right  to  take 
the  case  thus:  "Field,  J.,  in  the  court  actual  possession,  should  it  be  necessary  to 
below  came  to  the  conclusion  that  the  do  so  for  their  protection  or  for  the  reali- 
transa'ction  under  investigation  was  in-  zation  of  their  security.  They  acquired 
tended  by  the  parties  to  operate  as  a  no  more,  and  subject  thereto  the  general 
pledge  only.  There  can  be  no  doubt  that  property  remained  in  the  pledgor.  I  am 
the  inference  thus  drawn  by  the  learned  of  opinion  that  the  delivery  of  the  m- 
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The  following  are  also  instructive  cases  in  the  law  of  pledge,  as 
distinguished  from  the  law  of  sale,  covering  all  the  points  neces- 
sary for  our  purposes.  For  a  fuller  consideration  of  the  law 
relating  to  pledges,  the  student  is  referred  to  the  text-books  on 
bailments  and  contracts. 

A  holder  of  scrip  certificates  for  shares  borrowed  of  the  defend- 
ant a  sum  of  money  on  his  own  promissory  note,  payable  on  de- 
mand, and  on  the  security  of  the  shares,  and  deposited  with  the 
defendant  the  scrip  certificates.  He  afterwards  became  bank- 
rupt, and  the  defendant,  without  demand  and  without  notice,  sold 
ten  of  the  fifteen  shares  to  repay  himself  his  debt.  The  creditor's 
assignee,  without  making  any  tender  of  the  amount  of  the  debt, 
brought  an  action  of  trover  against  the  defendant  to  recover  the 
value  of  the  shares-  Tlie  Court  of  Exchequer  Chamber  held, 
afiirming  the  decision  of  the  Court  of  Exchequer,  that,  even  as- 
suming the  sale  to  be  wrongful,  the  immediate  right  to  the  posses- 
sion of  the  shares  was  not,  by  the  sale,  revested  in  the  plaintiff, 
and  that  he  could  not  maintain  trover,  either  for  the  whole  value 
of  the  shares  or  for  nominal  damages.^ 


dorsed  bill  of  lading  to  the  defendants, 
as  a  security  for  their  advance,  did  not, 
by  necessary  implication,  transfer  the  prop- 
erty in  the  goods  to  the  defendants.  They 
were  not,  therefore,  '  indorsees  of  a  bill  of 
lading  to  whom  the  property  in  the  goods 
passed  by  reason  of  the  indorsement,'  so  as 
to  make  them  without  more  'subject  to  the 
same  liabilities  in  respect  of  such  goods  as 
if  the  contract  contained  in  the  bill  of 
lading  had  been  made  with  them.'  "  Ibid., 
at  p.  105.' 

1  In  following  the  decision  of  the 
Queen's  Bench  in  Donald  v.  Suckling, 
L.  R.  1  Q.  B.  585,  the  law  is  thus  suc- 
cinctly laid  down  by  the  court:  "There 
are  three  kinds  of  security  :  the  hrst, 
a  simple  lien ;  the  second,  a  mortgage, 
passing  the  property  out  and  out ;  the 
third,  a  security  intermediate  between  a 
lien  and  a  mortgage,  viz.,  'S  pledge,  where, 
by  contract,  a  deposit  of  goods  is  made  a 
security  for  a  debt,  and  the  right  to  the 
property  vests  in  the  pledgee  as  far  as  is 
necessary  to  secure  the  debt.  It  is  true 
the  pledgor  has  such  a  property  in  the 
article  pledged  as  he  can  convey  to  a  third 
person,  bnt  he  has  no  right  to  the  goods 
without  paying  off  the  debt,  and  until  the 
debt  is  paid  off  the  pledgee  has  the  whole 
present  interest.  If  he  deals  with  it  in  a 
manner  other  than  is  allowed  by  law  for 
the  payment  of  his  debt,  then,  in  so  far  as 
by  disposing  of  the  reversionary  interest 
of  the  pledgor  he  causes  to  the  pledgor 
any  difficulty  in  obtaining  possession  of 


the  pledge  on  payment  of  the  sum  due, 
and  thereby  does  him  any  real  damage, 
he  commits  a  legal  wrong  against  the 
pledgor.  But  it  is  a  contradiction  in 
fact,  and  would  be  to  call  a  thing  that 
which  it  is  not,  to  say  that  the  pledgee 
consents  by  his  act  to  revest  in  the 
pledgor  the  immediate  interest  or  right  in 
the  pledge  which,  by  the  bargain,  is  out 
of  the  pledgor  and  in  the  pledgee.  There- 
fore, for  any  such  wrong  an  action  of 
trover  or  detinue,  each  of  which  assumes 
an  immediate  right  to  possession  in  the 
plaintiff,  is  not  maintainable,  for  that 
right  clearly  is  not  -in  the  plaintiff." 
Halliday  v.  Holgate,  L.  R.  3  Ex.  299, 
302. 

In  Coggs  V.  Bernard,  2  Ld.  Raym.  at 
p.  916,  Holt,  C.  J.,  says  :  "  As  to  the  prop- 
erty the  pawnee  has  in  the  pawn  or  pledge; 
he  has  a  special  property,  for  the  pawn  is 
a  securing  to  the  pawnee  that  he  shall  be 
repaid  his  debt,  and  to  compel  the  pawnor 
to  pay  him."  See  Eyall  v.  Rolle,  1  Atk. 
167  ;  Reeves  5).  Capper,  5  Bing.  N.  C.  140. 
In  Bell's  Commentaries,  B.  2,  ch.  6,  §  2, 
it  is  said  :  "  By  pledge,  a  movable  subject, 
or  the  title  deed,  vouchers  or  muniments 
of  a  debt  or  jus  incorporate  are  delivered  to 
the  creditor,  in  security  of  debt,  to  remain 
with  him,  and  be  detained  in  possession 
till  the  debtor  shall  redeem  them  ;  and,  if 
necessary,  to  be  sold  by  judicial  authority 
for  satisfaction  of  the  debt  ;  the  creditor 
engaging  to  restore  the  thing  pledged 
when  the  debt  shall  be  paid."     In  Donald 
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A  bailee  of  goods  who  holds  them  as  a  pledge  has  a  special 
property  which  can  be  sold  and  assigned.  The  assignee  in  such 
cases  becomes  invested  with  all  the  legal  rights  which  belonged 
to  the  assignor.  Such  is  the  rule  of  the  common  law,  and  it  has 
subsisted  from  an  early  period.^  The  law  was  so  applied  by  the 
United  States  Supreme  Court  in  the  case  of  the  sale  and  assign- 
ment of  gold  certificates.^ 


V.  Suckling,  L.  E.  1  Q.  B.  685,  A.  depos- 
ited debentures  with  B.  as  security  for  tiie 
payment,  at  maturity,  of  a  bill  endorsed 
by  A.  and  discounted  by  B.,  on  the  agree- 
ment that  B.  should  have  power  to  sell  or 
otherwise  dispose  of  the  debentures  if  the 
bill  should  not  be  paid  when  due.  Before 
the  maturity  of  the  bill,  B.  deposited  the 
debentures  with  p.,  to  be  kept  by  him  as 
a  security  until  the  repayment  of  a  loan 
from  C.  to  B.  larger  than  the  amount  of 
the  bill.  The  bill  was  dishonored,  and 
while  it  still  remained  unpaid,  A.  brought 
detinue  against  C.  for  the  debentures.  It 
was  held  that  the  repledge  by  B.  to  C.  did 
not  put  an  end  to  the  contract  of  pledge 
between  A.  and  B.,  and  B.'s  interest  and 
right  of  detainer  under  it  ;  and  that  A., 
therefore,  could  not  maintain  detinue  with- 
out having  paid  or  tendered  the  amount  of 
the  bill.  The  question  raised  by  this  case 
is,  whether  a  pawnee  of  debentures,  depos- 
ited with  him  as  a  security  for  the  due 
payment  of  money  At  a  certain  time,  does, 
by  repledging  such  debentures,  and  depos- 
iting them  with  a  third  person  as  a  secur- 
ity for  a  larger  amount,  before  any  default 
in  payment  by  the  pawnor,  make  void  the 
contract  upon  which  they  were  deposited 
with  the  pawnee,  so  as  to  vest  in  the 
pawnor  an  immediate  right  to  the  posses- 
sion thereof,  notwithstanding  that  the  debt 
due  by  him  to  the  original  pawnee  remains 
unpaid.  Although  there  are  dicta  other- 
wise, we  think  there  is  no  question  that 
Donald  v.  Suckling,  L.  R.  1  Q.  B.  585, 
was  well  decided.  The  true  principle 
•would  seem  to  be  that,  although  a  pledgee 
cannot  confer  upon  any  third  person  a 
better  title  or  a  greater  interest  than  he 
possesses,  yet,  if  nevertheless  he  does 
pledge  the  goods  to  a  third  person  for  a 
greater  interest  than  he  possesses,  such  an 
act  does  not  annihilate  the  contract  of 
pledge  between  himself  and  the  pawnor  ; 
but  the  transaction  is  simply  inopera- 
tive as  against  the  original  pawnor,  who, 
upon  tender  of  the  sum  secured,  imme- 
diately becomes  entitled  to  the  possession 
of  the  goods,  and  can  recover  in  an  action 
for  any  special  damage  which  he  may  have 
sustained  by  reason  of  the  act  of  the 
pawnee  in  repledging  the  goods.  Per 
Mellor,  J.,  in  Donald  ij.  Suckling,  1  Q.  B., 


at  p.  610.  A  pledge  is  distinguished  from 
a  mere  lien,  inasmuch  as  this  latter  is  a 
mere  personal  right  of  detention.  In 
Daubigny  v.  Duval,  5  T.  R.  at  p.  606,  the 
case  WHS  put  on  the  ground  that  a  lien  is 
a  personal  right  and  cannot  be  transferred 
to  another.  In  Johnson  v.  Stear,  15  C.  B. 
N.  s.  330,  goods,  which  had  been  pledged 
as  security  for  the  payment  of  a  bill  of 
exchange,  having  been  sold  before  the 
fa,lling  due  of  the  bill,  it  was  held,  in  an 
action  of  trover  to  recover  the  goods,  that, 
although  the  owner  was  entitled  to  main- 
tain an  action  against  the  pawnee  for  a 
breach  of  contract  in  parting  with  the 
goods,  yet  that  the  contract  itself  was 
not  put  an  end  to  by  the  tortious  dealing 
with  the  goods  by  the  pawnee,  so  as  to 
entitle  the  owner  to  bring  an  action  to 
recover  the  goods  as  if  the  contract  had 
never  existed.  For  further  authorities  see 
Jarvis  v.  Rogers,  15  Mass.  389  ;  Ibid.  13 
Mass.  107  ;  Ratcliff  v.  Davis,  Yelv.  178  ; 
Demainbray  v.  Metcalfe,  2  Vern.  691,  698  ; 
McCombie  v.  Davies,  7  East,  6 ;  Paterson 
V.  Tash,  2  Str.  1178  ;  Ex  parte  Deeze,  1 
Atk.  228  ;  Lee  v.  Atkinson,  Yelv.  172  ; 
Bloxam  v.  Sanders,  4  B.  &  C.  941  ;  De 
Bouchot  V.  Goldsmid,  5  Ves.  211  ;  Hartop 
V.  Hoare,  3  Atk.  52  ;  Pigot  v.  Cubley, 
15  C.  B.  K.  s.  701  ;  Chinery  v.  Viall, 
5  H.  &  N.  288  ;  Brierly  v.  Kendall,  17 
Q.  B.  937  ;  Peters  v.  Hayward,  Cro.  Jac. 
682 ;  Legg  ■/.  Evans,  6  M.  &  W.  36  ; 
Potharier  v.  Dawson,  Holt  N.  P.  385  ; 
Milgate  v.  Kebble,  3  M.  &  G.  100  ;  Fenn 
V.  Bittleston,  7  Ex.  162  ;  Green  v.  Farmer, 
4  Burr.  2214. 

1  Mores  v.  Carham,  Owen  (K.  B.), 
123;  Anon.,  2  Salk.  522;  Coggs  v.  Ber- 
nard, 3  Salk.  268  ;  Whitaker  v.  Sumner, 
20  Pick.  399,  406;  Thompson  o.  Patrick, 
4  Watts,  415. 

'■*  Merchants'  Bank  v.  State  Bank,,  10 
Wall.  604,  643. 

The  law  as  decided  in  the  recent  cases 
of  Donald  v.  Suckling,  L.  K.  1  Q.  B.  185, 
and  Halliday  v.  Holgate,  L.  R.  3  Ex.  299, 
is  not  at  all  different  from  the  law  as  laid 
down  in  the  old  cases  we  have  cited  trom 
Owen  and  Salkeld.  In  Thompson  v.  Pat- 
rick, 4  Watts,  415,  in  an  action  of  trover 
for  the  value  of  a  sleigh  and  harness,  the 
court,  following  these  old  cases,  then  laid 
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On  the  principle  that  a  power  to  sell  does  not  include  a  power 
to  pledge,  where  a  power  of  attorney  gave  to  the  holders  author- 
ity "  for  the  purposes  aforesaid  to  sign  for  mc,  and  in  my  name, 
and  on  my  behalf,  any  and  every  contract  or  agreement,  accept- 
ance, or  other  document ; "  the  purpose  aforesaid  being  "  from 
time  to  time  to  negotiate,  make  sale,  dispose  of,  assign,  and 
transfer "  government  promissory  notes,  and  "  to  contract  for, 
purchase,  and  accept  the  transfer  of  the  same  ;  "  the  privy  coun- 
cil held,  that  upon  the  true  construction  of  this  power,  the  hold- 
ers were  authorized  to  sell  or  purchase  such  notes,  but  not  to 
pledge  them.i 

Where  there  is  a  power  by  law  to  sell,  a  purchaser  may  obtain 
from  the  vendor,  even  as  against  the  true  owner,  a  good  title,  but 
that  cannot  extend  by  implication  to  a  pledge. 

Barrow  was  a  leather  merchant  in  London ;  Bonnell  was  a  tan- 
ner in  Canada.  Barrow  agreed  to  pay  Bonnell  lid.  per  pound  for 
every  hide  tanned  by  Bonnell  in  the  mode  of  the  country,  and 
Bonnell  was  to  procure  freight  and  send  back  the  hides.  Barrow 
sent  out  a  large  number  of  the  hides ;  they  were  tanned  and 
freight  was  procured  for  them ;  but  in  the  mean  time  Bonnell  had 
obtained  from  the  Toronto  Bank  advances  on  his  own  account 
on  bills,  and  hypothecated  the  hides  to  the  bankers  as  secu- 
rity for  such  advances,  engaging  to  hand  over  to  them  the  bills 
of  lading  if  his  bills  of  exchange  were  not  duly  h-onored»  They 
were  not  duly  honored,  and  the  bankers  (who  had  acted  in  entire 

down  the  law  substantially  as  it  has  been  with  the  context  in  the  respective  cases, 

done  in  the  late  cases  named,  thus  :  "  As  gave  an  authority  in  the  one  case  that  was 

a  pawnor  has   a   special  property  in    the  not   created   in   the   other.     See   further, 

thing  pawned,  he  may  assign  it ;  and  his  Bank  of  Bengal  v.  Fagan,  5  Moo.  Ind.  Ap. 

assignee  may  consequently  assert  his  title  27  ;  De  Bouchot  v.  Goldsniid,  5  Ves.  211  ; 

to  it  against  the  owner,  or  one  standing  in  Wilson  v.  Moore,  1  M.  &  K.  337  ;  Irlland 

his  place.      He  may  even  use  the  pawn,  v.  Livingstone,  L.  R.  5  H.  L.  395  ;  Taylor 

provided  it  be  not  the  worse  for  it,  if  the  v.  Kymer,  3  B.   &  Ad.   320  ;   Atwood  v. 

keeping  of  it  be  a  charge  to  him  ;  in  re-  MuUings,   7  B.    &   C.    278  ;     Goodwin  v. 

compense  of  which  he  may,  for  instance,  Koberts,  1  App.  Cas.  476  ;   Glyu  v.  Baker, 

milk  a  cow  or  ride  a  horse.     But  though  13  East,  509.     If  an  agent  to  whom  goods 

it  be  not  the  worse  for  it,  he  can  use  it  are    intrusted   for    a,   particular    purpose, 

but  at  his  peril  ;    for  a  pawn  is  in  the  make  sale  of  the  goods  in  a  manner  or  to 

nature  of  a  deposit,  and,  in  the  case  indi-  a  person  not  within  the  scope  of  his  au- 

cated,  the  loss  of  it  is  attributable  to  the  thority,  the  principal  may   disaffirm  the 

wearing  of  it,  which  put  it  in  the  way  of  sale,  and  recover  the  goods  of  the  vendee, 

danger.      He  is  consequently  answerable  Peters  v.  Ballastier,  3  Pick.  495  ;   Wilkin- 

for  damage  occasioned  by  his  use  of   it.  son    v.   King,   2  Campb.    335 ;  Baring  v. 

But  though  he  use  it  even  tortiously  he  is  Corrie,  2  B.   &  Aid.   137  ;  McCorabie  v. 

answerable  for   the  consequences  but  by  Davies,  6  East,   538  ;    7   East,  7.     But  a 

action."     His  lien  still  remains  intact.  principal  is  bound  by  the  act  of  his  agent 

1  Jonmenjoy  Goondoo  v.  Watson,  9  Ap.  in  disposing  of  his  property  where  the  lat- 

Cas.  561.     In  the  case  of  the  Bank  of  Ben-  ter  is  furnished  with  the  external  indicia 

gal  V.  Macleod,  5  Moo.  Ind.  Ap.  1 ;  7  Moo.  P.  of  right  to  dispose  of  it,  notwithstanding 

C.  35,  under  very  similar  language,  the  con-  that  he  may  have  deviated  from  the  secret 

struction  was  otherwise.    But  the  two  cases  instructions  of  his  principal.     Commercial 

are  perfectly  reconcilable  on  the  ground  that  Bank  of  Buffalo  v.  Kortright,  22  Wend. 

the  language  in  the  two  cases,  construed  348. 
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ignorance  of  the  transactions  between  Barrow  and  Bonnell) 
claimed  to  retain  the  bills  of  lading  and  the  hides  until  their  de- 
mands were  satisfied.  On  the  trial,  Lindley,  J.,  held  that  Bonnell 
was  not  an  agent  within  the  English  Factors  Act  nor  within  a 
similar  act  in  the  Province  of  Quebec,  but  that  as  a  pledge  by  the 
apparent  owner  of  the  goods  under  the  law  of  that  province,  for 
valuable  consideration,  the  defendants  (the  bankers)  were  entitled 
to  the  goods.  The  Common  Pleas  division  sustained  this  decision, 
which  was  reversed  by  the  Court  of  Appeal.  On  appeal,  this 
decision  was  affirmed  by  the  House  of  Lords,  which  held  that 
neither  under  the  English  Act  nor  the  Canadian  Act  had  one  in 
the  position  of  Bonnell  the  power  by  pledging  to  pass  the  prop- 
erty in  the  goods,  which  he  could  not  under  the  circumstances 
of  this  case  have  done  by  a  sale.^ 

In  an  action  by  the  pledgor  against  a  bona  fide  purchaser  of 
property  pledged,  it  was  held  that  the  action  could  not  be  main- 
tained where  there  had  been  no  payment  to  the  purchaser,  or  ten- 
der of  the  amount  due  by  the  pledgor  on  the  pledge.  A  tender 
to  the  second  pledgee  of  the  amount  due  from  the  first  pledgor  to 
the  first  pledgee  extinguishes  ipso  facto  the  title  of  the  second 
pledgee;  but  it  is  well  settled  that  there  can  be  no  recovery 
against  him  without  tender  of  payment.^ 

Possession  is  of  the  essence  of  a  pledge,  and  without  it,  either 
actual 'Or  constructive,  it  cannot  be  supported  as  against  third 
persons.^ 

A  special  property  may  be  vested  in  another  than  the  owner  of 
the  general  property  without  delivery  of  the  personal  property  by 
an  assignment  of  the  indicia  of  ownership  of  the  property,  as  a 
bill  of  lading  by  way  of  security.  Jenkyns  v.  Brown*  is  an  in- 
stance of  this  kind.  There  K.  purchased  corn  at  New  Orleans  for 
the  plaintiff,  a  London  merchant,  whose  agent  K.  was.  The  pur- 
chase was  made  with  K.'s  money  ;  and  K.  drew  for  the  amount 
upon  the  plaintiff,  the  bill  being  in  its  body  expressed  to  be 
on  account  of  the  corn.  K.  sold  the  bill  to  the  defendant  at  New 
Orleans,  and  at  the  same  time  handed  the  defendant  a  bill  of  lad- 

1  City  Bank  v.  Barrow,  5  Ap.  Cas.  664.  Co.,  93  U.  S.  321;  Jarvis's  Admr  «  Kod- 
See  also  Havman  v.  Flewkerf  13  C.  B.  gers,  15  Mass.  369;  Lewis  «.  Mott,  36 
I  s.  twrMaX.  Attenborough,  1  B.  &  NY  395;  Bateman  «  Poo^  1»  Wend. 
S.  831;  Wood  V.  Rowcliffe,  6  Hare,  191;  637;  Strongj.  Black  46  Ba>b  222  Ed- 
ShpDDard  V  The  Union  Bank  of  London,  inouson  v.  McLeod,  16  N  1.  543  Bald- 
hheppara  v.  i^"^  ^'""'p  T^sh,  2  win  v.  Ely,  9  How.  580;  Merchants'  Bank 
l?"n  8  Co'le  J '  The  North  WesI  ri  v.  The  Stale  Bank,  10  Wall.  604 ;  Donald 
Bank  L  E  10  C  P  354  ;  Hartfield  v.  v.  Suckling,  L.  K.  1  Q.  B.  585  ;  Moore.. 
Sps  12  bl  &  F.  34,3 ;  Moyce  ..  New-  Conham,  Owen  123  ;  Katcbffe  v  Dav^, 
iWton  4  0  B.Div.32;  Johnsons.  Credit  Yely.  178;  Johnson  v.  Stear,  15  C.  B. 
Sn   afs^.,   2  C.  P.  Di.-  224;  3  C.  P.  K.  s.  ^30.^  ^  ^__  ^^  ^   ^   ^^^_ 

2  Taity  V.  Freedman's  Sayings  &  Trust         ^  14  Q.  B.  495. 


108  COMMENTARIES  ON  SALES.  [BOOK  I. 

ing  of  the  corn,  which  had  been  drawn  for  delivery  to  K.'s  order, 
and  indorsed  by  K.,  who,  at  the  same  time,  empowered  the  defend- 
ant to  sell  the  corn  if  the  bill  of  exchange  should  not  be  paid. 
Afterwards  K.  advised  the  plaintiff  of  the  transaction,  forwarded 
to  him  the  invoice,  which  stated  the  corn  to  be  shipped  at  the 
risk  and  on  the  account  of  plaintiff,  and  requested  the  plaintiff  to 
accept  the  bill  of  exchange.  The  corn  having  arrived  in  England, 
the  plaintiff,  who  had  accepted  the  bill  of  exchange,  failed  to  pay 
it  at  maturity.  The  Court  held  that  a  special  property  passed  to 
the  defendant,  and  that  no  property  passed  to  the  plaintiff  ex- 
cept upon  the  condition  of  his  paying  the  bill  of  exchange,  and 
that,  he  not  having  paid  the  bill,  the  defendant  had  a  right  to 
retain  the  property.^ 

1  See,  on  the  -point  of  the  general  prop-  under  a  very  strong  state  of  facts,  that  the 

erty  not  passing  under  somewhat  similar  property  in  the  cargo  did  not  pass  to  the 

circumstances,  the  case  of  Wait  v.  Baker,  vendee.     See,  in  a  later  volume,  where  we 

2  Ex.  1.     See  also  Chander  v.  Sprague,  5  point  out  the  meaning  of  this  term  ("free 

Met.  306;  Low  v.  Andrews,  1  Story,  39  ;  on  board"),  and  show  that  the  construc- 

Frost  V.  Goddard,  25  Me.  414.     We  note  tion  placed  upon  these  words  by  succes- 

that,  in  Wait  o.  Baker,  the  offer  to  sell  sive  English  courts,  as  implying  that,  by 

the  cargo,  which  was  accepted  in  terms,  virtue  thereof,  the  property  in  goods  so 

was  that  the  cargo  was  to  be  "free   on  shipped  passes  to  the  vendee,  cannot  be 

board"  ("f.  o.  b.")  j  but  it  was  still  held,  sustained. 
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BOOK   II. 

CERTAIN    SPECIAL    SALES. 

Preliminary. 

It  may  be  said  in  general  that  parties  competent  to  become 
suc]i  to  any  contract  may  be  parties  to  a  contract  of  sale. 

Certain  parties,  such  as  infants,  married  women,  lunatics,  and 
drunkards,  are  under  certain  disabilities  affecting  their  contracts 
of  all  kinds,  questions  relating  to  which  come  up  most  frequently 
in  connection  with  the  contract  of  sale.  There  are  also  others, 
such  as  guardians  and  trustees,  who  from  their  occupying  fidu- 
ciary relations  to  their  wards  and  cestuis  que  trust,  respectively, 
are  likewise  under  disabilities.  The  law  of  agency  is  also  an 
important  one  in  connection  with  the  law  of  sales.  We  shall 
consider  subjects  affecting  the  law  of  sales  connected  with  these 
matters  so  far  as  may  be  necessary  for  our  purposes. 


PART  I. 
SALES  WITH  INFANTS. 

There  are  three  important  points,  which,  as  regards  an  in- 
fant's contracts,  require  some  consideration.  They  are  (1)  thp 
power  of  an  infant  to  contract  for  necessaries,  whether  for  the 
use  of  himself,  his  wife,  or  child ;  (2)  as  to  the  power  of  an 
infant  to  bind  himself  by  a  contract  for  purchases  other  than 
for  necessaries;  and  (3)  as  to  his  power  to  ratify  such  last- 
named  contract  on  his  attaining  his  majority. 

The  cases  on  these  points  are  very  numerous,  and  it  is  now 
well  established  that,  at  common  law,  an  infant  can  legally  con- 
tract, so  as  to  bind  himself  for  necessaries.^ 

1  In  answer  to  a  plea  of  infancy,  in  peared  that  the  infant  had,  at  the  time  the 
Burshart  v.  Hall,  4  M.  &  W.  727,  the  plain-  goods  were  supplied,  an  allowance  ot  ±50U 
tifif  replied,  necessaries.   On  the  trial,  it  ap-     a  year,  besides  his  pay  as  captain  m  the 
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For  a  long  time  much  confusion  arose  out  of  the  terms 
"  void  "  and  "  voidable  "  being  confounded  with  each  other  with 
reference  to  an  infant's  contracts.  It  is  now  well  settled  that  an 
infant's  contracts,  at  common  law,  are  not  absolutely  void,  but 
are  merely  voidable  at  the  election  of  the  infant,^  the  protection 
being  that  of  the  infant,  and  not  of  the  adult  who  may  con- 
tract with  him.  The  plea  of  infancy  can  only  be  pleaded  by 
the  infant,  and  not  by  an  adult  party  to  a  contract  with  an 
infant.2 

As  to  what  are  necessaries,  it  is  laid  down  by  old  authori- 
ties ^  that  "  An  infant  may  bind  himself  to  pay  for  his  neces- 
sary meat,  drink,  apparel,  necessary  physic,  and  such  other 
necessaries,  and  likewise  for  his  good  teaching  .or  instruction, 
whereby  he  may  profit  himself  afterwards."  And  a  minor  is 
liable  for  necessaries  suitable  to  his  state  and  degree,  and  the 
jury  must  consider  not  only  whether  the  articles  were  suitable 
in  point  of  quality  but  also  in  point  of  quantity ;  *  the  term 
"  necessaries  "  including  such  things  as  are  useful  and  suitable  to 
the  state  and  condition  in  life  of  the  party,  and  not  merely  such 
as  are  requisite  for  bare  subsistence.^ 

army.  Lord  Abinger,  C.  B.,  directed  the 
jury  that  if  the  infant  had  an  income 
sufficient  to  provide  him  with  necessaries 
suitable  to  his  condition,  for  ready  money, 
he  could  not  contract  even  for  necessaries 
upon  credit.  The  jury  having  found  for  the 
defendant,  on  a  motion  for  a  nevp  trial  the 
learned  judge  admitted  that  he  had  carried 
the  law  farther  than  any  previous  case  had 
carried  the  rule,  and  in  delivering  the 
judgment  of  the  court  he  laid  down  the 
rule  that  a  minor  is  capable  by  law  of 
entering  into  a  contract,  not  merely  for 
necessaries  for  ready  money,  but  into  any 
reasonable  contract  for  necessaries,  al- 
though he  might  have  an  income.  This 
case  was  followed  and  approved  in  Peters 
V.  Fleming,  6  M.  &  W.  42,  where  it  was 
decided  that  it  is  a  question  for  the  jury 
whether  the  articles  are  such  as  a  reason- 
able person,  of  the  age  and  station  of  the 
infant,  would  require  for  real  use.  See 
the  cases  of  Ryder  v.  Wombwell,  L.  R.  3 
Ex.  90,  and  L.  R.  4  Ex.  32,  and  Johnston 
u.  Marks,  19  Q.  B,  Div.  609,  stated  infra. 

i  The  law  is  now  by  statute  otherwise 
in  England.  There,  by  the  Infants'  Re- 
lief Act,  1874  (37  &  38  Vic.  c.  62),  all 
contracts  with  infants  for  goods  sujiplied 
or  to  be  supplied,  other  than  coutracts  for 
necessaries,  are  absolutely  void,  and  in- 
capable of  being  ratified. 

2  Daviesi).  Turton,  13  Wis.  185;  Oliver 
V.  Hondlet,  13  Mass.  237  ;  Nightingale  v. 
Withington,  15  Mass.  272  ;  Worcester  v. 


Eaton,  13  Mass.  371  ;  Van  Bramer  v. 
Cooper,  2  Johns.  279;  Hartness  v.  Thomp- 
son, 5  Johns.  160;  Rose  v.  Daniel,  3 
Brev.  438  ;  Brown  v.  Caldwell,  10  S.  &  R. 
44. 

8  Co. Lit.  172a;B!icon,Ah., Infancy (1). 

*  Burghart  v.  Angerstein,  6  0.  &  P. 
690 ;  1  M.  &  Rob.  458. 

5  Peters  v.  Fleming,  6  M.  &  W.  42. 
And  see  Manby  v.  Scott,  2  Sid.  113; 
Brooke  v.  Gaily,  2  Atk.  34;  Buri^liart  v 
Hall,  4  M.  &  W.  727;  Brooker  v.  Scott, 
11  M.  &  W.  67,  and  note;  Wharton  t). 
Mackenzie,  5  Q.  B.  606;  Harrison  v.  Fane, 

I  M.  &  G.  550  ;  Chaptde  v.  Cooper,  13  M. 
&  W.  252;  Glover  v.  Admr.  of  Ott,  1  Me- 
Cord,  572 ;  Bouchell  v.  Clary,  3  Brev. 
194;  Rainwater  v.  Durban,  2  N.  &  McC. 
524;  Coatesv.  Wilson,  5  Esp.  152  ;  Hands 
V.  Slaney,  8  T.  R.  578;  Hart«.  Prater,  1  Jur. 
623  ;  Helps  v.  Clayton,  17  C.  B.  N.  s.  553; 
Tupper  V.  Cadwell,  12  Met.  559  ;  Grace  v. 
Hale,  2  Humph.  27;  Phelps  v.  Worcester, 

II  N.  H.  51.  And  in  such  cases  as  an  adult 
would  be  liable  on  his  implied  contract 
for  necessaries  for  his  wife  and  infant  child, 
an  infant  would  be  similarly  liable.  "  It 
is  a  well-established  rule  of  law,  that  an  in- 
fant has  aright  to  avoid  his  contracts,  and 
it  matters  not  whether  his  contract  is  fair 
or  unfair,  he  has  a  right  to  rescind  it.  But 
to  this  rule  there  are  some  exceptions. 
An  infant  may  bind  himself  to  pay  for  his 
necessary  meat,  drink,  apparel,  physic, 
and   his   good   teaching  and  instruction, 
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The  works  on  contracts  so  fully  discuss  the  liabilities  of  in- 
fants on  their  contracts,  that  we   confine   ourselves  to   setting 


whereby  he  may  profit  himself  afterwards. 
He  may  also,  if  married,  take  up  provision 
for  his  wife  and  children.  But  it  must 
appear  that  the  things  were  actually 
necessary,of  reasonable  prices,  and  suitable 
to  the  infant's  degree  and  estate ;  con- 
siderations which  regularly  must  be  left 
to  the  jury."  Abell  o.  Warren,  4  Vt. 
149,  152.  So,  in  Beeler  v.  Young,  1 
Bibb,  520,  the  court  said  :  "The  law  is 
settled,  that  an  infant  can  only  bind 
himself  for  necessary  tuition,  medicine, 
victuals  and  clothes,  and  such  like  neces- 
saries. Within  these  expressions  '  such 
other  necessaries  '  may  be  included  neces- 
saries for  an  infant's  wife,  or  for  nursing 
his  lawful  child."  It  is  clear  that  an 
infant  is  liable  on  his  express  contract  for 
necessaries  furnished  his  wife  and  lawful 
child  ;  but  we  have  advisedly  qualified 
our  statement  of  the  law  with  reference  to 
his  liability  on  his  implied  contracts  for 
necessaries  furnished  them.  He  is  so  liable 
only  to  the  extent  that  an  adult  would  be 
liable  on  his  implied  contract.  Benjamin 
states  otherwise  (Benj.  on  Sales,  §  25  : 
"  What  is  supplied  them  on  his  express  or 
implied  credit  is  considered  as  purchased 
by  him  "),  but  the  authorities  he  cites  do 
not  sustain  his  position.  Broom's  illustra- 
tion of  the  maxim  "Persona  conjuncta 
cequiparaiur  interesse propria,"  thus,  "So 
if  a  man  under  the  age  of  twenty-one 
contract  for  the  nursing  of  his  lawful 
child,  this  contract  is  good,  and  shall  not 
be  avoided  by  infancy,"  relates  clearly  to 
the  express  contract  of  the  infant.  The 
old  case  of  Rainsford  v.  Fenwick,  Carter 
215  (22  Car.  2)  —  "  Infant  of  fifteen  years 
of  age  marries  a  wife,  may  not  he  take  up 
provision  for  his  wife  and  children  ? "  — 
is,  also,  a  case  of  an  express  contract. 
Another  old  case  (Turner  v.  Trisby,  1 
Str.  168)  holds  that  necessaries  for  an 
infant's  wife  are  necessaries  for  him  ;  but 
if  provided  for  the  marriage,  he  is  not 
chargeable,  though  she  uses  them.  He 
would,  clearly,  as  regards  his  wife,  be 
liable  only  for  necessaries  to  her  to  the 
same  extent  as  an  adult  would  be  under 
similar  circumstances ;  a  subject  which  we 
consider  in  a  later  portion  of  this  work. 
See  post.  Book  II.,  Part  IV. 

As  regards  the  liability  of  a  father  for 
necessaries  supplied  to  his  minor  children 
the  authorities  are  not  in  harmony,  but  it 
is  perfectly  safe  to  say  that  where  an  adult 
parent  is  not  liable  for  necessaries  furnished 
his  minor  children,  an  infant  is  not  so. 
In  Nichole  v.  Allen,  3  C.  &  P.  36,  Lord 
Tenterden  held  at  nisi  prius  that  if  a 
person  knew  that  his  illegitimate  daughter 


of  the  age  of  16,  was  boarding  and  clothed 
by  the  plaintiff,  and  neither  expresses 
dissent  nor  takes  his  daughter  away,  he 
is  liable  to  pay  the  plaintift'  for  such  board 
and  lodging  without  any  express  promise 
to  do  so  ;  and  that  it  lies  on  the  defend- 
ant to  show  that  his  daughter  was  boarded 
and  lodged  by  the  plaintiff  against  his 
consent,  or  that  he  has  refused  to  maintain 
her  any  longer  at  his  expense.  He  held 
further  that  there  was  not  only  a  moral, 
but  a  legal  obligation  on  the  defendant  to 
maintain  his  child,  and,  that,  knowing 
where  she  was,  and  expressing  no  dissent, 
and  not  taking  her  away,  he  was  liable  for 
her  support.  In  Law  v.  Wilkin,  6  A.  & 
E.  720,  Lord  Denman  lays  down  the  law 
to  the  same  effect.  He  says  :  "A  father 
is  properly  liable  for  any  necessary  pro- 
vision made  for  his  infant  son.  In  this 
instance  the  father  was  living  at  a  short 
distance  from  the  place  where  the  goods 
were  supplied.  There  was  no  evidence 
that  he  had  authorized  the  master  of  the 
school,  or  any  other  person,  to  provide 
the  boy  with  clothes,  or  that  he  had  in 
any  way  furnished  a  supply  for  that  pur- 
pose. If  lie  wished  to  relieve  himself 
from  liability,  I  do  not  see  why  he  should 
not  have  proved  that  he  took  such  steps  to 
provide  for  his  son  as  rendered  this  supply 
unnecessary."  The  weight  of  authority, 
in  England,  at  least,  is  decidedly  the 
other  way.  Chief  Ju.stice  Abbott,  in 
Baker  v.  Keen,  2  Stark.  502,  states  the 
law  thus  ;  "  A  father  would  not  be  bound 
by  the  contract  of  his  son,  unless  either 
an  actual  authority  were  proved,  or  cir- 
cumstances appeared  from  which  such  an 
authority  might  be  implied.  Were  it 
otherwise,  a  father,  who  had  an  imprudent 
son,  might  be  prejudiced  to  an  indefinite 
extent ;  it  was  therefore  necessary  that 
some  proof  should  be  given,  that  the 
order  of  a  son  was  made  by  the  authority 
of  his  father.  The  question,  therefore, 
for  the  consideration  of  the  jury  was ' 
whether,  under  the  circumstances  of  the 
particular  case,  there  was  sufficient  to 
convince  them  that  the  defendant  had 
invested  his  son  with  such  authority." 
The  law  was  similarly  stated  by  Gurney, 
B.,  in  Rolfe  v.  Abbott,  6  C.  &  P.  286, 
with  the  addition  that  the  father  is  the 
person  to  judge  what  is  proper  for  his  son, 
and  to  charge  the  father  it  is  essential 
that  the  goods  should  have  been  supplied 
with  his  assent,  or  by  his  authority. 
Blackburn  v.  Mackay,  1  C.  &  P.  1 ;  Fluck 
V.  Tollemache,  1  C.  &  P.  5  ;  Seaborne  v. 
Maddy,  9  C.  &  P.  497;  Mortimore  v. 
Wright,  6  M.  &  W.  482  ;  9  L.  J.  Ex.  158, 
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forth  a  few  cases  which  make  the  law  sufficiently  clear  on  the 
subject  for  our  purpose  ;  examining,  in  our  notes,  such  matters  in 
connection  therewith  as  we  think  require  special  consideration. 


and  many  other  cases,  are  to  the  same 
effect.  In  the  case  of  Mortimore  v. 
Wright  {supra)  the  decisions  in  Nichole  v, 
Allen,  3  C.  &  P.  36,  and  Law  v.  Wilkin, 
6  A.  &  E.  718,  were  strongly  disapproved, 
and  it  was  decided  that  a  father  is  not 
liable  for  debts  incurred  by  his  son  while 
under  age,  unless  he  has  given  an  authority 
to  the  son  to  incur  them,  or  has  consented 
to  pay  them ;  and  that  the  moral  obliga- 
tion that  he  is  under  to  provide  for  his 
children  imposes  no  such  liability.  Lord 
Abinger  said  :  "  In  point  of  law,  a  father 
who  gives  no  authority,  and  enters  into  no 
contract,  is  no  more  liable  for  goods  sup- 
plied to  his  son  than  a  brother,  or  an 
uncle,  or  a  mere  stranger  would  be.  From 
the  mere  obligation  a  parent  is  under  to 
provide  for  his  children,  a  jury  are,  not 
unnaturally,  disposed  to  infer  against  him 
an  admission  of  a  liability  in  respect  of 
claims  upon  his  son,  on  grounds  which 
warrant  no  such  inference  in  point  of  law. 
.  .  .  If  a  father  does  any  specific  act,  from 
which  it  may  reasonably  be  inferred  that 
he  has  authorized  his  son  to  contract  a 
debt,  he  may  be  liable  in  respect  of  the 
debt  so  contracted  ;  but  the  mere  obliga- 
tion on  the  father  to  maintain  his  child 
affords  no  inference  of  a  legal  promise  to 
pay  his  debts  ;  and  we  ought  not  to  put 
upon  his  acts  an  interpretation  which 
abstractedly,  and  without  reference  to 
that  moral  obligation,  they  will  not 
reasonably  warrant.  In  order  to  bind  a 
father  in  point  of  law  for  a  debt  incurred 
by  his  son,  you  must  prove  that  he  has 
contracted  to  be  bound,  j  ust  in  the  same 
manner  as  you  would  prove  such  a.  con- 
tract against  any  other  person  ;  and  it 
would  bring  the  law  into  great  uncer- 
tainty, if  it  were  permitted  to  juries  to 
impose  a  liability  in  each  particular  case , 
according  to  their  own  feelings  or  pre- 
judices." And  Parke,  B.  ;  "  It  is  a  clear 
principle  of  law,  that  a  father  is  not  under 
any  legal  obligation  to  pay  his  son's  debts ; 
except,  indeed,  by  proceedings  under  the 
43  Eliz.,  by  which  he  may,  under  certain 
circumstances,  be  compelled  to  support 
his  children  according  to  his  ability  ;  but 
the  mere  moral  obligation  to  do  so  cannot 
impose  upon  him  any  legal  liability."  See 
Shelton  c.  Springett,  11  C.  B.  452  ;  Moon 
V.  Towers,  8  C.  B.  N.  s.  611  ;  Andrews 
17.  Garrett,  6  C.  B.  N.  s.  262.  In  Shel- 
ton  ».  Springett  (supra),  Maule,  J.,  said  : 
"People  are  very  apt  to  imagine  that  a 
son  stands  in  respect  to  being  supplied 
with  necessaries  upon  the  same  foot- 
ing as  a  wife.     But  this  is  not  so.     If  it 


be  asked,  is,  then,  the  son  to  be  left  to 
starve,  —  the  answer  is,  he  must  apply  to 
the  parish,  and  they  will  compel  the 
father,  if  of  ability,  to  pay  for  his  son's 
support.  This  is  the  course  which  the 
law  points  out.  But  the  law  does  not 
authorize  a  son  to  bind  his  father  by  his 
contracts."  This  must  now  be  considered 
the  thoroughly  established  law  in  Eng- 
land. See  Urmston  v.  Newcomen,  i 
A.  &  E.  899,  and  cases  there  cited. 

The  law  on  the  subject  in  tliis  country 
has  been  quite  as  unsettled  as  in  England. 
The  same  irreconcilable  conflict  is  shown 
in  the  text-books  and  in  the  cases  as  has 
characterized  the  law  in  England,  prior 
to  its  being  settled  as  it  now  is.  Kent 
says  :  "  During  the  minority  of  the  child 
the  parent  is  absolutely  bound  to  provide 
reasonably  for  his  maintenance  and  educa- 
tion ;  and  he  may  be  sued  for  necessaries 
furnished,  and  schooling  given  to  a  child, 
under  just  and  reasonable  circumstances." 
2  Kent's  Com.  191.  Two  English  cases 
are  cited  to  sustain  this  proposition  ;  both 
being  mere  nisi  prius  decisions.  The  first, 
Simpson  v.  Robertson,  1  Esp.  17,  contains 
a  dictum  by  Lord  Kenyon  to  that  effect, 
which  has  been  repeatedly  overruled,  as 
we  have  shown.  The  other  case.  Ford  v. 
Fotherill,  1  Esp.  211,  has  no  bearing  on 
the  question  at  all.  It  was  an  action,  not 
against  a  parent  at  all,  but  against  an  in- 
fant, and  Lord  Kenyon  held,  that  a  per- 
son trusting  an  infant  did  it  at  his  peril ; 
and,  though  it  had  been  stated  that  a 
tradesman  had  no  business  to  inquire  into 
what  dealings  an  infant  had  with  others, 
he  was  of  the  opinion  the  tradesman  was 
bound  to  make  such  inquiry,  and  if  the 
infant  had  contracted  other  debts  at  the 
same  time,  for  the  same  sort  of  articles  for 
which  the  action  was  brought,  such  was 
good  evidence  to  rebut  the  presumption 
of  necessaries.  Parsons,  too,  while  stating 
the  law  as  established  in  England,  virtually 
as  it  is  stated  by  us,  states  the  rule  as  gen- 
erally prevailing  here,  that,  where  necessa- 
ries are  supplied  to  an  infant,  "the 
father's  authority  is  presumed  unless  he 
supplies  them  himself,  or  was  ready  to 
supply  them.  "  1  Parsons  on  Con.  305. 
Schouler,  on  the  other  hand,  says  :  —  "A 
father  is  not  bound  by  the  contracts  or 
debts  of  his  son  or  daughters  even  for 
necessaries,  as  a  rule,  unless  the  circum- 
stances show  an  authority  actually  given 
or  to  be  legally  inferred."  Sch.  Dom.  Kel. 
§241.  There  are  very  many  cases  in  this 
country  which  sustain  both  of  these  con- 
flicting statements  of  law  which  we  have 
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The   Supreme   Court  of  the  United  States  discuss  at  length, 
in  Tucker  v  Moreland  ^  the  question  as  to  whether  and  in  what 


quoted    from   Kent  and   Schouler.      We 
state  some  of  them. 

"Weeks  v.  Merrow,  40  Me.  151,  makes 
the  distinction,  that  where  a  child  leaves 
his  parent's  house,  voluntarily,  for  the 
purpose  of  seeking  his  fortune  in  the 
world,  or  to  avoid  the  discipline  and  re- 
straint so  necessary  for  the  due  regulation 
of  families,  he  carries  with  him  no  credit  ; 
and  the  parent  is  und^r  no  obligation  for 
his  support.  Angel  v.  McLellan,  16  Mass. 
28.  But  that,  on  the  other  hand,  if  a 
minor  is  forced  out  into  the  world  by  the 
cruelty  or  improper  conduct  of  the  parent, 
and  is  in  want  of  necessaries,  such  neces- 
saries may  be  supplied,  and  the  value 
thereof  collected  from  the  parent  on  an 
implied  contract.  So  in  Cowls  v.  Cowls, 
3  Gilm.  (111.)  435,  where  infants  were 
taken  out  of  the  custody  of  the  father  for 
improper  conduct  on  his  part,  the  court  of 
chancery  held  that  where  the  children  had 
no  property  of  their  own,  the  father  was 
bound  for  their  support,  and  decreed  that 
he  should  provide  for  their  maintenance 
with  their  mother,  from  whom  he  had 
been  divorced.  The  claim  for  necessaries 
furnished  children  was  sustained  in  Crom- 
well V.  Benjamin,  41  Barb.  558,  where  the 
liability  was  put  on  grounds  analogous  to 
those  in  respect  to  the  liability  of  a  hus- 
band for  his  wife's  support.  And  in 
Van  Valkenburgh  v.  Watson,  13  Johns. 
480,  it  was  held,  on  the  authorities  in 
1  Esp.  cited  by  Kent,  as  above,  that  a 
parent  is  under  a  natural  obligation  to 
furnish  necessaries  for  his  infant  children  ; 
and  if  the  pa,rent  neglect  that  duty,  any 
other  person  who  supplies  such  necessaries 
is  deemed  to  have  conferred  a  benefit  on 
the  delinquent  parent,  for  which  the  law 
raises  an  implied  promise  to  pay  on  the  part 
of  the  parent.  But  what  is  actually  neces- 
sary will  depend  on  the  precise  situation 
of  the  infant,  and  which  the  party  giving 
the  credit  must  be  acquainted  with  at  his 
pei'Q.  And  where  the  infant  is  sui  imtes- 
tate  parentis,  there  must  be  a  clear  and 
palpable  omission  of  duty,  on  the  part  of 
the  parent,  in  order  to  authorize  any  other 
person  to  act  for,  and  charge  the  expense 
to  the  parent.  In  Keaton  v.  Davis,  18 
Ga.  457,  an  action  brought  against  the 
father  for  a  hill  paid  for  medical  services 
for  his  son,  it  was  held  that  if  the  son 
were  a  minor  under  the  plaintiff's  care, 
or  that  his  parents  were  not  near  him,  or 
had  not  made  any  such  provision  for  him, 
or  that  the  exigencies  of  the  case  made  the 
payment  of  the  bill  reasonable  and  proper, 


the  law  would  have  implied  a  promise  by 
the  father  to  pay  the  bill.  In  the  old  case  of 
Stanton  v.  Wilson,  3  Day  (Conn.),  37,  57, 
the  law  was  admitted  to  be,  as  it  is  now 
settled  in  England,  as  generally  true,  that 
minors  under  the  government  of  parents 
cannot  bind  their  parents  for  necessaries 
without  their  consent,  —  a  sufficient  reason 
being  found  for  the  rule  from  the  danger  of 
encouraging  children  in  idleness  and  dis- 
obedience, and  of  their  being  inveigled 
into  expense  by  the  idle  and  designing. 
But  it  was  held  that  the  rule  ceased  when 
the  father  had  abandoned  his  duty,  and 
had  forced  his  child  abroad  to  seek  a  sus- 
tenance ;  that  then  he  sends  a  credit  along 
with  him,  and  is  not  permitted  to  say  it 
was  furnished  without  his  consent  or 
against  his  will.  Owen  u.  White,  5  Por- 
ter (Ala.),  435,  is  to  the  .same  effect.  It 
was  there  held  that  a  father  is  not  bound 
by  the  contract  of  his  son,  even  for  articles 
suitable  and  necessary,  unless  an  actual 
authority  be  proved,  or  the  circumstances 
be  sufficient  to  imply  one.  That,  so  long 
as  the  child  continues  under  the  direction 
and  control  of  the  father,  it  is  left  to  the 
discretion  of  the  parent  to  determine  what 
is  necessary  for  him,  unless  it  appear  that 
there  is  a  clear  omission  of  parental  duty 
in  providing  for  his  maintenance.  But 
where  this  is  the  case,  the  law  subjects  the 
father  to  the  payment  for  necessaries  fur- 
nished by  a  third  person,  upon  the  ground 
that  his  neglect  to  do  that  which  natural, 
moral,  and  municipal  law  have  prescribed 
as  a  duty,  implies  an  authority  to  bind 
the  parent.  The  law  is  similarly  stated 
in  Pidgin  v.  Cram,  8  N.  H.  350,  352.  See 
also,  Thompsion  v.  Dorsey,  4  Md.  Ch.  149  ; 
Gill  ...  Read,  5  Rh.  Is.  343  ;  Eumney  v. 
Keyes,  7  N.  H.  571 ;  Allen  v.  Jacobi,  14 
111.  App.  277  ;  Tomkins  v.  Tomkins,  11 
N.  J.  Eq.  512  ;  Hillsborough  v.  Deering, 
4  N.  H.  86  ;  Plaster  v.  Plaster,  47  111. 
290  ;  Girls'  Industrial  Home  v.  Fritchley, 
10  Mo.  App.  344  ;  Courtright  v.  Court- 
,  right,  40  Mich.  632  ;  Peo|ile  v.  Strickland, 
'  13  Abb.  N.  C.  473  (under  the  New  York 
Code)  ;  Clark  v.  Clark,  46  Conn.  586  ; 
Jordan  v.  Wright,  45  Ark.  237;  Dennis 
V.  Clark,  2  Cush.  347 ;  Reynolds  v. 
Sweetser,  15  Gray,  78  ;  Brow  v.  Bright- 
man,  136  Mass.  187  (a.  d.  1883). 

On  the  other  hand,  a  large  number  of 
what  we  think  are  the  better  considered 
cases  in  this  country  are  in  harmony  with 
what  is  now  the  settled  law  in  Enf;land. 
The  law  is  well  laid  down  by  Wilson, 
C.    J.,  in   Hunt  v.  Thompson,   3   Scam. 
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cases  an  infant's  acts  and  contracts  are  voidable  or  void.    As 
intimated  above,  a  good  deal  of  the  confusion  which  has  arisen  in 


(111.)  179,  although  in  that  State  (Illinois) 
there  are  decisions  the  other  way.  In 
fact,  so  great  is  the  conflict  in  this  country, 
as  it  has  been  in  England,  on  the  ques- 
tion, that  not  infrequently  in  the  courts 
of  the  same  State,  decisions  as  flatly 
contradictory  of  each  other  are  found  as 
are  observable  in  the  courts  of  the  country 
as  a  whole.  Wilson,  G.  J.,  says:  "That 
a  parent  is  under  an  obligation  to  provide 
for  the  maintenance  of  his  infant  children 
is  a  principle  of  natural  law  ;  and  it  is 
upon  this  natural  obligation  alone,  that 
the  duty  of  a  parent  to  provide  his  infant 
children  with  the  necessaries  of  life  rests  ; 
for  there  is  no  rule  of  municipal  law  en- 
forcing this  duty.  The  claim  of  the  wife 
upon  the  husband,  for  necessaries  suitable 
to  his  rank  and  fortune,  is  recognized  by 
the  principles  of  the  common  law,  and  by 
statute.  A  like  claim,  to  some  extent, 
may  be  enforced  in  favor  of  indigent  and 
infirm  pareuts,  and  other  relatives,  against 
children,  etc.,  in  many  cases  ;  but,  as  a 
general  rule,  the  obligation  of  a  parent  to 
provide  for  his  offspring,  is  left  to  the 
natural  and  inextinguishable  affection 
which  Providence  has  implanted  in  the 
breast  of  every  parent.  This  natural 
obligation,  however,  is  not  only  a  suffi- 
cient consideration  for  an  express  promise 
by  a  father  to  pay  for  necessaries  furnished 
his  child,  but  when  taken  in  connection 
with  various  circumstances,  has  been  held 
to  be  sufficient  to  raise  an  implied  promise 
to  that  effect.  But  either  an  express 
promise,  or  circumstances  from  which-  a 
promise  by  the  father  can  be  inferred,  are 
indispensably  necessary  to  bind  the  parent 
for  necessaries  furnished  his  infant  child 
by  a  third  person."  And  in  this  case, 
which  is  a  valuable  one  on  the  subject,  it 
was  held  that  the  father  was  not  liable  for 
necessaries  furnished,  against  his  order,  to 
his  son.  The  case  of  Gordon  v.  Potter, 
17  Vt.  348,  is  another  valuable  case  on 
the  subject,  in  which  Redfleld,  C.  J., 
condemns  the  principle  in  the  matter  laid 
down  by  Kent,  and  shows  that  the 
authorities  in  Espinasse,  to  which  we 
have  referred,  do  not  warrant  Kent's  con- 
clusion. The  court  held,  reversing  the 
judgment  of  the  court  below,  that  to 
charge  the  father,  it  is  essential  that  the 
goods  should  have  been  supplied  with  his 
assent  or  by  his  authority,  adding  that 
"  It  is  obvious  that  this  rule  makes  no 
provision  for  strangers  to  furnish  children 
with  necessaries  against  the  will  of  par- 
ents, even  in  extreme  cases.  For  if  it  can 
be  done  in  extreme  cases,  it  can  in  every 
case  where  the  necessity  exists  ;  and  the 


right  of  a  parent  to  control  his  own  child 
wUl  altogether  depend  upon  his  furnishing 
necessaries,  suitable  to  the  varying  taste 
of  the  times.  There  is  no  stopping-place 
short  of  this,  if  any  interference  whatever 
is  allowed.  If  the  parent  abandons  the 
child  to  destitution,  the  public  authorities 
may  interfere,  and,  in  the  mode  pointed 
out  by  statute,  compel  a  proper  mainten- 
ance. But  this,  according  to  the  English 
common  law,  which  prevails  in  this  State, 
is  not  the  right  of  every  intermeddling 
stranger."  Raymond  v.  Loyl,  10  Barb. 
483,  is  in  full  accord  with  the  well-decided 
English  cases,  and  with  the  law  as  laid 
down  by  Eedfield,  C.  J.,  in  Gordon  v. 
Potter,  17  Vt.  348  ;  and  notwithstanding 
the  previous  holding  in  New  York,  in 
Van  Valkenburgh  v.  Watson,  13  Johns. 
480,  the  rule  as  laid  down  by  Kent  is  dis- 
approved and  dissented  from  ;  the  author- 
ities are  fully  examined,  and  the  law  as 
now  held  in  England  agreed  with.  The 
law  was  laid  down  with  what  we  think  is 
equal  correctness  in  Brown  v.  Deloach,  28 
Ga.  486.  There,  Benning,  J.,  delivering 
the  judgment  of  the  court,  says  :  "  The 
question  arises  whether  a  father  is  bound 
to  pay  for  necessaries  furnished  to  his 
minor  child,  but  furnished  without  his 
authority.  The  English  cases  seem  to 
answer  this  question  in  the  negative 
[citing  several  of  the  cases  cited  by  us, 
supra].  And  we  very  much  incline  to 
think  that  the  English  cases  are  right. 
Not  that  we  know  of  any  very  geiieral 
variance  in  the  American  cases.  [But 
there  is  though.  See  cases  cited  ante.] 
Even  if  a  father  is  bound  to  furnish  his 
child  with  necessaries,  and  fails  to  da  so, 
that  does  not  impose  an  obligation  on  any 
third  person  to  discharge  the  duty  of  the 
father.  If  a  third  person  does  it,  then  he 
does  it  voluntarily,  and  what  right  have 
voluntary  services  to  expect  more  than 
voluntary  compensation  ?  If  we  may,  of  our 
own  accord,  discharge  this  duty  for  others, 
and  compel  them  to  pay  us  for  it,  why  may 
we  not,  of  our  own  accord,  pay  their 
debts,  or  discharge  any  of  their  other 
duties  for  them,  and  compel  them  to  com- 
pensate us  for  so  doing  ? "  In  Angel  v. 
McLellan,  16  Mass.  28,  Parker,  U.  J., 
delivering  the  judgment  of  the  court,  says : 
"  The  defendant's  son  had  fallen  into  dis- 
tress in  a  foreign  country,  to  which  he  had 
fled  to  avoid  the  conse-quences  of  a  crime 
committed  in  his  native  country.  He 
was  a  minor  and  without  property.  The 
plaintiff,  knowing  his  father  to  be  a 
reputable  merchant,  paid  his  board,  and 
supplied  him  with  such  things  as  were 
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the  question,  in  the  cases,  has  been  the  result  of  treating  the  two 
words  as  being  synonymous,  and  thus  referring  to  an  act  or 


necessary  for  his  condition,  relying  upon 
the  honor  and  gratitude  of  the  father  to 
reimburse  him.  The  liability  of  the  father 
must  depend  altogether  upon  the  prin- 
ciples of  law  which  govern  the  relation  of 
parent  and  child."  The  court  then  cau- 
tiously add  ;  "  Perhaps  if  he  fail  to 
furnish  them  with  clothing  and  food 
necessary  to  the  support  of  life,  any  one 
who  furnishes  such  necessaries  may  main- 
tain an  action  against  the  father,  upon 
the  presumption  of  an  assent  on  his  part. 
Perhaps,  also,  if  he  cruelly  and  causelessly 
turn  them  out  of  doors,  they  would  carry 
with  them  a,  credit  on  the  father  for  the 
means  of  support ;  although  it  may  be 
questioned  whether,  in  such  a  case,  the 
support  of  such  children  should  not  be 
provided  for  pursua'nt  to  the  statute,  re- 
quiring the  kindred  of  poor  persons  within 
certain  degrees  to  support  them. "  And  the 
court  then  state  a  principle  in  accord  with 
the  well-decided  English  cases,  and  with 
the  American  cases  referred  to  in  this  para- 
graph, thus  :  "The  law  has  wisely  left 
individual  cases  of  generous  interference, 
to  depend  upon  the  honor  of  those  con- 
nected with  the  object  of  it,  rather  than 
place  in  the  hands  of  thoughtless  or  ill- 
disposed  youth  their  parent's  purse,  to 
supply  their  wants  with,  whenever  they 
should  incline  to  deny  his  authority,  and 
withdraw  themselves  from  his  govern- 
ment." It  was  afterwards  decided  in  the 
same  State,  in  Loomis  v.  Newhall,  15 
Pick.  159,  that  the  liability  of  a  father 
under  the  Massachusetts  Statute  1793,  c. 
59,  §  3,  to  support  his  son,  who  is  unable 
to  support  himself,  does  not  acci-ue  until 
proceedings  have  been  had  pursuant  to 
the  statute  ;  consequently  the  furnishing 
supplies  to  the  son  before  such  proceed- 
ings have  been  had,  is  not  a  benefit  to 
the  father,  so  as  to  constitute  a  legal 
consideration  for  his  promise,  made  after 
the  supplies  were  furnished,  to  pay  for 
them.  The  decision  in  Hunt  v.  Thompson, 
3  Scam.  179,  was  followed  in  Gotts  v. 
Clark,  78  111.  229,  where  necessaries  were 
furnished  a  minor  daughter,  andthe  father 
was  held  not  liable,  there  being  neither  an 
express  promise  by  him,  nor  circumstances 
from  which  a  promise  could  be  implied. 
In  a  later  case  in  New  York  (a.  d.  1880), 
Bartels  v.  Moore,  9  Daly,  235,  which  was 
an  action  against  a  father  for  necessaries 
furnished  his  minor  son,  the  court,  in 
holding  that  the  father  was  not  liable, 
said :  "The  fact  that  the  father  ordered 
from  the  plaintiff  clothes  for  his  son  when 
he  was  a  mere  child,  and  paid  for  them, 
would  not  authorize  the  plaintiff  to  furnish 


clothes  to  the  son  when  he  was  nineteen 
years  of  age,  on  his  father's  credit,  unless 
the  father  expressly  authorized  it."  This 
must  not  be  understood  as  intimating  that 
a  contract  might  not  be  implied  from  cir- 
cumstances, as  correctly  held  in  many  of 
the  well-decided  cases. 

In  Kelley  v.  Davis,  49  N.  H.  187,  which 
is  a  very  valuable  case  on  the  question,  an 
unsatisfactory  attempt  is  made  to  sustain 
the  holding  in  Pidgin  v.  Cram,  8  N.  H. 
352  ;  but  as  far  as  that  case  follows  the 
law,  as  it  purports  to  do,  laid  down  by 
Kent,  it  is  strongly  dissented  from.  Kelley 
ij.  Davis  decides  that  the  legal  obligation 
of  the  father  to  pay  for  necessaries  fur- 
nished a  minor  child  rests  upon  con- 
tract alone  ;  and  where  a  parent  gives  no 
authority,  and  enters  into  no  contract,  he 
is  no  more  liable  to  pay  a  debt  contracted 
by  his  child,  even  for  necessaries,  than  a 
mere  stranger  would  be.  See,  also,  Farm- 
ington  V.  Jones,  36  N.  H.  271 ;  Townsend 
V.  Burnham,  22  N.  H.  277  ;  French  v. 
Benton,  44  N.  H.  30,  in  accord  with  this 
holding;  the  deduction  from  the  holding 
in  which  cases  being  that  a  parent  cannot 
be  charged  for  necessaries  furnished  by  a 
stranger  for  his  minor  child,  except  upon 
a  promise  to  pay  for  them  ;  and  that  such 
promise  is  not  to  be  implied  from  mere 
moral  obligation,  nor  from  the  statutes 
providing  for  the  reimbursement  of  towns  ; 
but  the  omission  of  duty  from  which  a 
jury  may  find  a  promise  by  implication  of 
law  must  be  a  legal  duty,  capable  of  en- 
forcement by  process  of  law.  Kelley  v. 
Davis,  49  N.  H.  187, 193.  So,  in  Michigan, 
where  a  judgment  against  a  father  for 
necessaries  supplied  to  a  son  was  reversed, 
it  was  done  on  the  ground  that  the  father 
had  never  authorized  the  son  to  buy  on 
his  account,  nor  had  he  in  any  way  given 
the  claimants  to  understand  otherwise  ; 
there  being  no  evidence  of  either  an  actual 
or  implied  authority,  or  of  any  assumption 
or  confirmation  of  the  transaction.  Tyler 
■u.  Arnold,  47  Mich.  564  (a.  d.  1882). 
In  New  Jersey,  too,  notwithstanding  it 
was  held  and  stated,  in  Tomkins  v.  Tom- 
kins,  11  N.  J.  Eq.  512,  517,  that  — "The 
law,  as  it  has  been  adopted  in  this  State, 
is  as  laid  down  by  the  court  in  Van  Val- 
kenburgh  v.  Watson,  13  Johns.  480.  A 
parent  is  bound  to  provide  for  infant 
children  with  necessaries  ;  and  if  he  neg- 
lect to  do  so,  a  third  person  may  supply 
them,  and  charge  the  parent  with  the 
amount,"  declaring,  expressly,  that  the 
law  as  held  in  England  "is  not  the  law  of 
New  Jersey  :  "  the  late  case,  in  that  State, 
of  Freeman  v.  Eobinson,  38  N.  J.  L.  383, 
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contract  as  being  void,  when  it  is  really  only  so  at  the  election  of 
the  infant,  and  is  therefore,  in  fact,  voidable  and  not  void. 


adopts  and  follows  the  law  as  decided  in 
England,  and  by  the  well-decided  cases  on 
the  subject  in  this  country.  The  New 
Jersey  Supreme  Court  unanimously  held, 
that  the  duty  of  a  father  to  provide 
maintenance  for  his  children  is  a  mere 
moral  obligation.  Except  in  cases  within 
the  statute  of  Elizabeth,  and  by  the  pro- 
cedure there  pointed  out,  he  is  not  legally 
compellable  to  perform  this  duty.  No 
action  can  be  maintained  against  a  father 
for  goods  purchased  on  his  credit  by  his 
minor  child,  even  though  they  be  neces- 
saries, unless  the  father  has  expressly  or 
impliedly  authorized  the  purchase  on  his 
credit.  The  authority  of  an  infant  to 
bind  the  father  by  contract  for  necessa- 
ries may  be  inferred  from  slight  evidence. 
But,  nevertheless,  where  the  parent  gives 
no  authority,  and  enters  into  no  contract, 
he  is  no  more  liable  to  pay  a  debt  con- 
tracted by  his  child,  even  for  necessaries, 
than  a  mere  stranger  would  be.  The 
mere  moral  obligation  of  a  parent  to 
maintain  his  child  affords  no  legal  infer- 
ence of  a  promise  to  pay  a  debt  con- 
tracted by  him  even  for  necessaries.  And, 
reversing  the  judgments  of  the  courts 
below,  the  Supreme  Court  held  further, 
that  the  duty  being  one  of  moral  obligation 
only,  and  the  necessaries  having  been  fur- 
nished without  the  request  of  the  father, 
actual  or  implied,  his!  subsequent  promise 
to  pay  for  them  was  without  the  consider- 
ation which  is  necessary  to  the  validity 
of  a  contract.  See  further,  McMillen  v. 
Lee,  78  111.  433  ;  Clark  v.  Gotts,  1  Bradw. 
(111.  App.)  454  ;  Wallace  1).  Ellis,  42  Ind. 
582;  White  v.  Mann,  110  Ind.  74  (a.  d. 
1886) ;  Burns  v.  Maddigan,  60  N.  H.  197 
(a.  d.  1880)  ;  Bundy  v.  Hyde,  50  N.  H. 
116  ;  Cook  V.  Bennett,  51  N.  H.  85,  93  ; 
Baldwin  v.  Foster,  138  Mass.  at  ]>.  453 
(a.  d.  1885)  ;  Rogers  v.  Turner,  59  Me. 
116.  After  the  very  fullest  examination  of 
the  authorities,  both  English  and  Ameri- 
can, we  can  but  come  to  the  conclusion 
that  in  England,  on  principle  and  antlior- 
ity,  the  law  is  well  established,  as  we  have 
stated  it  to  be  ;  and  that,  in  this  country, 
on  principle  and  on  the  overwhelming 
weight  of  authority,  it  is  now  scarcely  less 
so  ;  the  cases  which  have  followed  Kent's 
statement  of  the  law,  and  his  misreading 
of  the  two  cases  in  I  Esp.,  and  the  over- 
ruled case  of  Van  Valkinburgh  v.  Watson, 
13  Johns.  480,  are,  we  think,  founded  on 
an  entire  misconception  of  the  law. 

But  it  has  been  held,  where  the  defend- 
ant's minor  son,  to  whom  his  father  had 
given  leave  to  act  for  himself,  and  had 
made  publication  of  the  fact,  and  that  he 
would  not  thereafter  pay  any  debts  of  the 


son,  was  at  home  sick,  and  medical  ser- 
vices were  rendered  to  him  upon  the  credit 
of  his  father,  to  whom,  in  good  faith,  the 
services  were  charged  at  the  time  ;  the 
father  knowing  of  these  services  being 
rendered  and  making  no  objection  ;  that 
the  law  implies  a  promise  to  pay,  by  the 
father,  on  the  general  ground,  that  while 
one's  minor  children  remain  a  part  of  his 
family  and  household,  and  receive  neces- 
saries, with  the  knowledge  of  the  father 
and  without  objection  on  his  part,  it  is 
the  same  thing  as  if  he  received  them 
himself,  or  his  wife  received  them. 
Swain  v.  Tyler,  26  Vt.  9.  See  Deane  v. 
Armis,  14  Me.  26,  to  the  same  effect. 
But,  where  a  son,  who  was  of  full  age  and 
had  ceased  to  be  a  member  of  his  father's 
family,  was  suddenly  taken  ill  among 
strangers,  and,  being  poor  and  in  distress, 
was  relieved  by  the  plaintiff,  it  was  held 
that  an  express  promise  by  the  father  to 
pay  the  bill  would  not  sustain  the  action. 
Mills  </.  Wyman,  3  Pick.  207.  See 
Cook  V.  Bradley,  7  Conn.  67;  Littlefield 
V.  Shee,  2  B.  &  Ad.  811;  Parker  v.  Carter, 
4  Munf  273  ;  Wennall  u.  Adney,  3  B. 
&  P.  249,  note;  McPherson  v.  Eees,  2 
Penr.  &  Watts,  521  ;  Pennington  v. 
Gittings,  2  Gill  &  J.  208  ;  Smith  v.  Ware, 
13  Johns.  259 ;  Edwards  v.  Davis,  16 
Johns.  281,  283,  note ;  Greeves  v.  Mc- 
Allister, 2  Binn.  591  ;  Chandler  v.  Hill,  2 
Hen.  &  M.  124.  And  a  request  by  a 
father  to  attend  his  son,  then  of  full  age, 
and  sick  at  his  father's  house,  raises  no 
implied  promise  on  the  part  of  the  father 
to  pay  for  the  services  rendered.  Boyd  v. 
Sappington,  4  Watts,  247. 

A  general  order  from  a  father  to  supply 
his  daughter  with  such  goods  as  she 
wanted,  made  her  his  agent  to  contract, 
and  made  him  liable  for  her  purchases, 
though  she  exceeded  what  was  actually 
necessary  for  her  comfort.  Harper  v. 
Lemons,  38  Ga.  227.  And  the  only 
ground  upon  which  a  father  can  be  made 
liable  for  the  purchases  of  his  son  after  he 
becomes  ofagr,  is  on  the  ground  that  the 
son,  either  expressly  or  impliedly,  has 
become  his  father's  agent  to  make  the 
purchases.  Townseud  v.  Burnhara,  33 
N.  H.  270  ;  Wood  v.  Gill,  1  Coxe  (N.  J.), 
449.  See,  further,  as  to  the  father's 
liability  for  his  son's  acts  and  contracts, 
Nor-ris  v.  Dodge,  23  Ind.  190  ;  Hagerty  v. 
Powers,  66  Cal.  368  ;  Baker  v.  Morris,  33 
Kan.  580  ;  Brvan  v.  Jackson,  4  Conn. 
288;  Stovall  «."  Johnson,  17  Ala.  N.  s.  14; 
Clinton  v.  Rowland,  24  Barb.  634 ;  Wilkes 
V.  McClung,  29  Ga.  371. 

See  Matter  of  Marx,  5  Abb.  N.  C.  225, 
a  decision  of  the  surrogate  court,  as  to  the 


PART   I.J  SALES   WITH   INFANTS.  117 

^  The  conclusion  reached  as  the  result  of  the  American  author- 
ities, recognizing  and  adopting  the  doctrine  of  Zouch  v.  Parsons  ^ 
is,  that  the  acts  and  contracts  of  infants  generally  are  voidable 
only,  and  not  void;  and  subject  to  their  election,  when  they  become 
of  age,  either  to  affirm  or  disallow  them ;  they  seeming  generally 
to  hold  that  the  deed  of  an  infant  conveying  lands  is  voidable 
only,  and  not  void;  unless,  perhaps,  the  deed  should  manifestly 
appear  on  the  face  of  it  to  be  to  the  prejudice  of  the  infant;  and 
this  upon  the  nature  and  solemnity,  as  well  as  the  operation 
of  the  instrument.  The  distinction  would  seem  to  be  clearly 
covered  by  this  test :  All  the  acts  and  contracts  of  an  infant  to 
which  the  plea  of  infancy  would  be  a  conclusive  answer,  are  void- 
able at  his  instance,  and  not  void.  Such  acts  and  contracts  to 
which  the  plea  of  infancy  would  not  be  a  conclusive  answer  are 
neither  voidable  nor  void.  The  latter  case  would  include  the 
single  case  of  necessaries,  leaving  all  other  acts  and  contracts 
of  an  infant  within  that  class  which  he  might  aflBrm  or  disallow 
on  becoming  of  age ;  and,  therefore,  voidable  and  not  void.  An 
infant  is  incapable  of  contracting  so  as  conclusively  to  bind  him- 
self, in  any  case  except  for  necessaries.  Outside  of  this  one  case 
his  acts  and  contracts  are,  we  consider,  clearly,  on  principle,  in 
the  same  category,  and  are  in  his  power  to  affirm  or  disallow,  and 
are  therefore,  voidable  in  the  sense  that,  at  his  instance,  they  may 
be  avoided.  Where  contracts  are  manifestly  to  his  prejudice,  the 
class  of  acts  by  which  such  contracts  may  be  affirmed  by  the 
infant,  may,  manifestly,  be  very  different  from  cases  where  the 
acts  or  contracts  are  for  his  benefit,  but  this  only  goes  to  the  evi- 
dence of  affirming,  and  does  not  show  that  the  acts  or  contracts 
of  the  infant  are  per  se  void.  Any  contract  which  one  of  full  age 
can  make  can  be  affirmed  by  an  infant  on  liis  coming  of  age ;  the 
affirmation  being  of  the  nature  of  a  new  contract ;  the  previous 

right  of  a  parent  to  be  allowed  for  the  appointed  guardian  to  his   step-son,  was 

maintenance  of  his  child  out  of  the  latter's  allowed  out  of   the  step-son's  estate  for 

separate  estate.     We  question  the  correct-  maintenance  of  his  step-son  as  well  before 

ness  of  this  decision.     See,  holding  contra,  as  after  tlie  appointment.     7k  re  Besondy, 

except   where   the   father  is   in  indigent  32  Minn.  385. 

circumstances,   Freeman  v.  Colt,  27  Hun         In  Chappie  v.  Cooper,  13  M.  &  W.  252, 

(ISr.'y.),  448;  Hines  t'.  Brj'an,  25  Ga.  696;  an  infant  widow  was  held  bound  by  her 

Tompkins  v.  Tompkins,  17  IT.  J.Eq.  303  ;  contract  for  the  furnishing  of  the  funeral 

Myers  v.  Myers,2  McCord  (S.  C. ),  214;  Ad-  of  her  husband,  who  had  left  no  property 

dison    t).  Bowie,   2  Bland  Ch.  (Md.)  606;  to   be   administered.      And   in   Jenner  «. 

Kinsley  v.  The  State,  98  Ind.  351  ;  Burke  Walker,  19   L.  T.   K.  s.  398  {secus  Law 

V.  Turner,  85  N.  C.  500;  Walling's  Case,  Eeptr.),   it  was  held  that  presents  to  a 

35  N.  J.  Eq.  105.     And  then,  the  proper  lady  who  subsequently  became  the  defend- 

course  of  the  parent  is  to  obtain  authority  ant's  wife,  might  be  necessaries.     And  in 

from  the  court  having  jurisdiction  to  make  Butler  v.  Breck,  7  Mete.  104,  that  a  hus- 

such  expenditure  as  guardian.     Watts  v.  band,  though  an  infant,  is  liable  for  debts 

Steele,  19  Ala.  656;  Haase  v.  Eoehscheid,  contracted  by  his  wife  before  marriage. 
6  Ind'.   66;  Heyward  v.  Cuthbert,  4  Des.  l  3  Burr.  1804. 

Eq.  (S.  C.)  445.     A  step-father  who  was 
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contract  of  the  infant,  except  in  the  exceptional  case  of  neces- 
saries, being  not  binding  on  him ;  and,  therefore,  when  he  be- 
comes legally  able  to  act,  may  be  avoided  by  him.  In  Tucker 
V.  Morelandi  the  court  held,  that,  1.  An  infant  may  avoid  his 
voidable  acts  by  different  means,  according  tj  the  nature  of  the 
act  to  be  avoided.  2.  A  conveyance  by  bargain  and  sale,  the 
infant  remaining  in  possession,  may  be  avoided  by  a  second  con- 
veyance by  bargain  and  sale,  with  a  warranty  against  all  claims 
under  the  bargainor.  3.  A  mere  recognition  of  a  conveyance 
by  an  infant  does  not  confirm  it;  the  act  of  confirmation  should 
establish  an  intention  to  confirm  it,  with  knowledge  that  it  was 
voidable.  ^ 

Where  to  a  plea  of  infancy,  in  an  action  for  goods  supplied, 
the  plaintiff  replies  that  they  were  necessaries,  the  question  of 
necessaries  or  not  necessaries  is  one  of  fact,  and,  therefore,  for 
the  jury.  But,  like  all  other  questions  of  fact,  it  should  not  be 
left  to  the  jury  by  the  judge,  unless  there  is  evidence  on  which 
they  can  reasonably  find  in  the  affirmative.^ 

The  plaintiff  sued  the  defendant,  a  minor,  for  the  price  of  a 
pair  of  jewelled  solitaires,  worth  =£25,  and  of  an  antique  goblet 
worth  £15  15s.,  which  the  plaintiff  knew  when  he  supplied  it  was 
intended  for  a  present.  The  defendant  was  the  son  of  a  baronet, 
with  no  independent  establishment,  and  in  the  receipt  of  an 
allowance  of  £500  a  year.  The  question  whether  these  articles 
were  necessaries  or  not  was  left  to  the  jury,  who  found  that 
they  were,  and  a  verdict  for  the  plaintiff  for  £40  15s.  was  ac- 
cordingly entered.  The  Court  of  Exchequer  subsequently  held, 
first,  that  there  was  no  evidence  for  the  jury  of  the  goblet  being  a 
necessary,  and  that,  therefore,  the  verdict  ought  to  be  reduced  by 
its  price  ;  and,  secondly  (Bramwell,  B.,  dissenting),  that  there  was 
evidence,  which  was  properly  left  to  the  jury,  and  from  which 
they  might  fairly  conclude,  that  the  solitaires  were  necessaries.  ^ 

1  10  Peters,  58.  11  Johns.  539;  Austin  v.  Patton,  11  S.  & 

^  The  following  cases  cover  the  points  E.  311;   Stokes  «.  Brown,  3  Pinney,  311; 

involved  :  Zouch  i;.  Parsons,  3  Burr.  1804;  Reed  v.  Batchelder,   1  Met.  559  ;    Martin 

1  W.  Blk.  575;  Bussell  u.  Lee,  1  Lev.  86;  v.  Mayo,  10  Mass.  137;  Thompson  v.  Lay, 

Fisher  v.  Mowbray,  8  East,  330 ;  Baylis  v.  i  Pick.   48  ;    Goodsell  v.  Myers,  3  Wend. 

Dineley,  3  M.  &  S.  470  ;  v.  Hando-  479  ;   Robbins  v.  Eaton,   10  N.  H.  561; 

cock,  19  Ves.  383;   Saunders  v.  Mann,   1  Roberts  v.  Wiggin,  1  K.  H.  74;   Dearborn 

H.    Blk.   75;    Keane   v.    Boycott,    2    H.  v.  Dearborn,  4  N.  H.  441;   Ford  v.  Phil- 

Blk.  515  ;   Thompson  v.  Leach,  3  Mod.  lips,  1  Pick.  202;  Hale  «.  Gerrish,  8  N.  H. 

310 ;    Holmes   v.   Blogg,    8   Taunt.   508 ;  374  ;    Thrnpp   v.    Fueldes,    2    Esp.   628 ; 

Oliver  v.  Hendlet,  13  Mass.  239;  Whitney  Hitchcock  v.  Tyson,  2  Esp.  482;  Bigelow 

V.  Dutch,  14  Mass.  462;  Conroe  w.  Bird-  v.  Kinney,   3  Vt.  353;   Dubose  v.  Whed- 

sall,  1  Johns.  Cas.  127;   Roof  v.  Stafford,  don,  4  McCord,  221. 
7  Cow.  180,   181  ;    Jackson  v.   Burchin,  «  Rvder  i>.  Wombwell,  L.  R.  i  Ex.  32. 

14  Johns.  126;  Boston  Bank  v.  Chamber-  *  Ibid.,  L.  R.  3  Ex.  90. 

lain,  15  Mass.  220;  Jackson  v.  Carpenter, 
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On  appeal,  the  Court  of  Exchequer  Chamber  held,  reversing  the 
judgment  of  the  court  below  on  the  second  point,  that  there  was 
no  evidence  of  either  article  being  a  necessary,  and  that  a  nonsuit 
ought  to  have  been  directed.^ 

The  late  case  of  Johnston  v.  Marks  ^  was  an  action  by  the 
plaintiff,  a  tailor,  against  the  defendant  for  the  price  of  clothes 
supplied.  The  defence  was  infancy,  to  which  the  plaintiff  replied 
that  the  goods  supplied  were  necessaries.  It  was  proved  at  the 
trial  that  the  goods  were  supplied  to  the  defendant  when  under 
age.  The  defendant's  solicitor  proposed  to  prove  that  the  defend- 
ant was  sufficiently  supplied  with  clothes  at  the  time  of  his  pur- 
chases from  the  plaintiff.  The  judge,  on  the  authority  of  Ryder 
V.  Wombwell,^  held  the  evidence  inadmissible,  and  gave  a  ver- 
dict for  the  plaintiff  for  the  price  of  such  of  the  clothes  as  he 
held  were  necessaries.  Three  of  the  members  of  the  Court  of 
Appeal,  who  sat  as  a  divisional  court  of  the  Queen's  Bench  di- 
vision, held,  that  the  evidence  was  wrongly  rejected.  Lord 
Esher,  M.  R.,  thus  laid  down  the  principles  applicable  to  this 
case :  "  It  lies  upon  the  plaintiff  to  prove,  not  that  the  goods 
supplied  belong  to  the  class  of  necessaries  as  distinguished 
from  that  of  luxuries,  but  that  the  goods  supplied  when  sup- 
plied were  necessaries  to  the  infant.  The  circumstance  that 
the  infant  was  sufficiently  supplied  at  the  time  of  the  additional 
supply  is  obviously  material  to  this  issue,  as  well  as  ^atal  to 
the  contention  of  the  plaintiff  with  respect  to  it."  The  deci- 
sion in  Ryder  v.  Womb  well  ^  was  reflected  on,  and  as  the  court 
added,  that,  should  the  question  be  raised  before  tliem  sitting 
as  a  division  of  the  Court  of  Appeal,  they  would  be  prepared 
to  give  the  same  decision  as  they  were  then  doing,  Ryder  v. 
Wombwell^  has,  in  effect,  been  overruled.  Lindley,  L.  J.,  re- 
ferred to  it  as  being  contrary  to  current  authority ;  adding,  "  If 
an  infant  can  be  made  liable  for  articles  which  may  be  neces- 
saries, without  proof  that  they  are  necessaries,  there  is  an  end 
to  the  protection  which  the  law  gives  him.  If  he  has  enough 
of   such  articles,  more  cannot  possibly  be  necessary  for    him." 

1  Ibid  ,  L.  E,  4  Ex.  32.     And  see,  on  Hands  v.  Slavey,  8  T.  R.  578  ;  Brayshaw 

the  same  question,  Chapjile  v.  Cooper,  13  v.  Eaton,  7  Scott,  183  ;  Cook  v.  Deaton, 

M   &  W.  252,  258  ;  Maddox  v.  Miller,  1  3  C.  &  P.  114;  Steedman  v.  Rose,  Car.  & 

M    &  S  738-   Wharton  v.  Mackenzie,  5  M.  422;   Peters  v.  Fleming,  6  M.  &  W. 

0 '  B   606  ■   Harrison  v.  Fane,  1  M.  &  G.  46  ;   Brooker  v.  Scott,  11  M.  &  W.   67. 

550  •   Burghart  v.  Hall,  4  M.  &  W.  727;  With  the  exception  of   these  two  last- 

Buro-hart  v.  Angerstein,  6  C.  &  P.  690;  named  cases,  the  general  current  ot  the 

Eenaux  v.  Teakle,  8  Ex.  380  ;  Dalton  v.  decisions  is  that  the  question   of  neces- 

Gihb    5  Bine.  N.  C.  198  ;    Kainsford  v.  saries  is  for  the  jury. 
Fenwick,  Carter,  215  ;   Greene  v.  Chester.  <^  19  Q.  B.  Div.  509  July  27,  1887. 

2  RoUc,  144  ;    Ive  v.  Chester,  Cro.  Jac.  »  L.  K.  3  Ex.  90 ;  L.  K.  4  Ex.  32. 

560  ;  Wittingham  v.  Hill,  Cro.  Jac.  494 ; 
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Lord  Esher  said  that  in  Ryder  v.  Wombwell  ^  the  Court  of  Ex- 
chequer Chamber  had  before  them  cases  which  were  inconsist- 
ent with  the  view  taken  in  the  court  below,  but,  holding  as  they 
did  that  the  goods  supplied  could  not  possibly  be  necessaries, 
there  was  no  occasion  for  them  to  decide  whether  this  evidence 
was  relevant.  A  divisional  court  has  since,  in  Barnes  v.  Toye,^ 
decided  that  the  evidence  is  relevant,  and  I  entirely  agree  with 
the  decision.^ 


1  L.  R.  4  Ex.  32. 

2  13  Q.  B.  Div.  410. 

3  Johnston  v.  Marks,  19  Q.  B.  Div.  at 
p.  511.  And  see  farther,  the  cases  cited 
in  the  previous  note,  and  Foster  v.  Red- 
grave, 4  Ex.  35,  in  note  ;  Bainbridge  v. 
Pickering,  2  W.  Blk.  1325;  Brayshaw  v. 
Eaton,  5  Bing.  N.  C.  231  ;  7  Scott,  183. 

In  Jenner  v.  Walker,  19  L.  T.  N.  s. 
399,  the  decision  in  Ryder  v.  Wombwell, 
3  Ex.  90,  4  Ex.  32,  was  very  much  re- 
marked on.  Coclcburn,  G.  J.,  tlrere  said  : 
"I  really  cannot  understand  it,  unless  it 
means  that  it  is  to  be  a  question  of  law 
for  the  judge  to  determine  whether  the 
articles  disputed  are  or  are  not  necessaries. 
If  that  is  to  be  taken  to  be  law,  of  course 
I  must  act  upon  it;  but  I  should  certainly 
have  preferred  the  law  as  it  was  previously 
understood  to  be,  —  that  it  was  for  the 
jury  to  say  what  articles  were  reasonably 
necessary  with  reference  to  the  position  of 
the  defendant,  the  infant."  Coleridge, 
Q.  C.  (counsel  in  the  case),  in  reply  to 
the  chief  justice,  said :  "  I  am  bound  to 
say  that  I  think  Ryder  v.  Wombwell  does 
in  effect  come  to  what  you  have  stated; 
namely,  that  it  is  not  for  the  jury,  but  for 
the  judge,  to  say  whether  an  article  is 
necessary.  That,  certainly,  is  what  it 
came  to,  for  the  jury  found  the  solitaires 
(shirt-fasteners)  necessary,  and  the  court 
directed  judgment  to  be  entered  for  the 
defendant.  That,  certainly,  is  quite  con- 
trary to  a  long  series  of  decided  cases,  and 
to  the  law  as  it  has  always  been  understood 
to  be;  but  that  is  what  it  comes  to."  Cock- 
burn,  C.  J,,  assented  to  this  ;  and  though 
he  expressed  himself  as  bound  by  the 
holding  'in  Ryder  v.  Wombwell,  he  so 
emphatically  ilissented  from  it  that  he 
left  the  question  to  the  jury  as  to  the 
articles  being  necessaries  for  which  the 
action  was  brought ;  and  the  jury's  find- 
ing in  th'j  matter  agreeing  with  his  own, 
the  decision  in  Ryder  v.  Wombwell  was 
not  allowed  to  affect  the  case. 

The  other  point  decided  in  Ryder  v. 
Wombwell  (supra)  was  that  where  an  in- 
fant is  sued  for  the  price  of  goods  supplied 
to  him  on  credit,  evidence  to  prove  that  at 
the  time  the  goods  were  supplied  to  him 
he  was  already  sufficiently  provided  with 


articles  of  a  similar  description,  is  inadmis- 
sible, unless  it  is  also  shown  that  the  plain- 
tiff had  knowledge  of  the  fact.  In  Barnes 
u.Toye,  13  Q.  B.  Div.  410,  Ryder  «.  Womb- 
well is  dissented  from  on  both  points  ; 
and,  as  we  have  seen  in  the  text,  the 
holding  in  Barnes  a.  Toye  was  fully  ap- 
proved and  acted  on  in  Johnston  v.  Marks, 
19  Q.  B.  Div.  509.  In  Barnes  v.  Toye, 
13  Q.  B.  Div.,  at  p.  412,  Field,  J.,  dealt 
with  both  these  questions.  He  says : 
"We  have  to  deal  with  the  question 
whether  an  infant  can  bind  himself  for 
things  which  are  necessaries,  in  the  sense 
of  belonging  to  the  class  of  necessaries, 
and  being  suitable  to  his  position  in  life, 
if  they  are  not  really  necessaries  in  the 
sense  that  he  could  do  without  them.  In 
Ryder  v.  Wombwell,  L.  R.  3  Ex.  90,  this 
point  was  decided  in  favor  of  the  trades- 
man ;  for  the  court  then  held  (Bramwell, 
B.,  dissenting)  that  evidence  to  show  that 
the  infant  was  already  sufficiently  supplied 
was  properly  rejected,  as  it  was  not  pro- 
posed to  show  that  the  plaintiff  had 
Icnowledge  of  that  fact.  If  there  had 
been  no  authority  against  this  decision, 
I  should  have  declined  to  go  into  the 
question  whether  it  was  right ;  but  there 
is  such  authority,  both  in  former  and  in 
modern  times.  In  Bainbridge  v.  Picker- 
ing, 2  W.  Blk.  1325,  and  in  Brayshaw  v. 
Eaton,  5  Bing.  N.  C.  231,  the  question  of 
whether  the  defendant  was  already  pro- 
vided with  clothes  was  considered  as  per- 
tinent to  the  inquiry  whether  those  which 
the  plaintiff  supplied  were  necessaries ; 
and  the  learned  judges  who  heard  the 
case  of  Foster  v.  Redgrave,  L.  R.  4  Ex. 
35,  II.  8,  could  not  distinguish  that  case 
from  the  two  last  mentioned,  which  they 
accordingly  followed.  Under  these  cir- 
cumstances, I  am  of  opinion  that  the  ques- 
tion should  have  been  left  to  the  jury 
whether  these  were  necessaries,  taking 
into  consideration  not  merely  the  charac- 
ter of  the  goods,  but  the  question  whether 
the  defendant  was  in  possession  of  such 
a  supply  of  goods  of  the  same  description 
that  he  was  not  in  want  of  these."  The 
same  points  are  very  clearly  covered  by 
the  judgment,  in  the  same  case,  of  Lopes, 
J.,  who  says:    "A  contract  by  an  infant 
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A  deed  by  an  infant  to  secure  the   repayment  of  money   ad- 
vanced for  necessaries  is  voidable.     Therefore,  when  the  plain- 


for  the  supply  of  goods  to  him  cannot  be 
enforced  unless  the  articles  be  necessaries, 
the  policy  of  the  law  being  directed  to  the 
protection  of  infants.      In  point  of  fact, 
a  tradesman  dealing  on  credit  with  an 
infant  does  so  at  his  peril,  and  must  lose 
his  money   (that    is,    if    the    infant   does 
not  voluntarily  pay  him),  unless  he  can 
prove  that  the  goods  supplied  were  neces- 
saries for  the  infant  according  to  his  sta- 
tion in  life.     That  being  the  law,  we  come 
to  the  question.  What  are  necessaries  ?    To 
determine  this,  we  must  take  into  account 
what  the  infant  had  at  the  time  of  giving 
the  order.     For  example,  a  watch  may  be 
primd  fade  in  some   cases  a  necessary ; 
Dut  if  it  turned  out  that  the  infant  was 
already  supplied  with  a  watch  or  watches, 
the  one  ordered  could  not  be  a  necessary. 
It  is  said,  however,  that,  even  if  regard 
must  be  had  to  the  supply  which  the  in- 
fant had  at  the  time  of  the  order,  where 
it  is  in  the  tradesman's  knowledge  that 
the  infant  is  amply  supplied,  yet  this  is 
not  the  case  if  the  tradesman  is  ignorant 
of  that  fact.     If  this  contention  were  cor- 
rect, the   protection  given   to  the  infant 
would  depend  entirely  on  what  might  be 
the  state  of  knowledge  of  the  tradesman, 
and  one  effect  would  be  to  deprive  the 
infant  of  the  protection  intended  to  be 
extended  to  him  by  the  law.     In  my  view 
it  is  immaterial  whether  the  plaintiffs  did 
or  did  not  know  of  the  existing  supply, 
just  as  it  is  immaterial  whether  they  did 
or  did  not  know  that  the  defandant  was  a 
minor.     In  this  particular  case,  evidence 
as  to  the  amount  of  clothes  the  defendant 
possessed  at  the  time  when  the  order  re- 
lied on  was  given  was   admissible  ;    and 
[covering  both  the  points  badly  decided  in 
Kyder  v.  Wombwell]  the  jury  should  have 
been  told  that  in  arriving  at  a  conclusion 
whether  the  goods  supplied  by  the  plaintiffs 
were  necessaries  or  not,  they  should  con- 
sider whether  the  defendant  was  already 
sufficiently  supplied." 

But  where  it  is  palpable  that  the  ar- 
ticles could  not  be  necessaries,  then  there 
is  no  question  for  the  jury,  and  the  plain- 
tiff should  be  nonsuited.  This  was  the 
holding  in  Fosters.  Kedgrave,  L.  R.  4  Ex. 
35,  n.  8,  where  the  evidence  showed  that 
the  infant  was  already  provided  with  an 
ample  wardrobe  at  the  time  the  goods 
sued  for  were  ordered  and  supplied,  al- 
though the  plaintiff  did  not  know  the 
fact,  and  the  rule  for  a  nonsuit  was  made 
absolute.  The  cases  of  Bainbridge  v. 
Pickering,  2  W.  Blk.  1325,  and  Bray- 
shaw  V.  Eaton,  7  Scott,  183,  are  in  accord 
with  this  holding.     See,  further,  Daltoo 


V.  Gib,  7  Scott,  183;  Eolfe  v.  Abbott,  6 
C.  &  P.   286  ;    Ursuston  v.  Newcomeii,   6 
N.  &  M.  454  ;   Ford  v.  Fothergill,  Peake, 
N.  P.  229  ;  Baker  v.  Keen,  2  Stark.  501. 
The  decisions  in  this  country  harmonize 
with  the  well-decided  cases  in  England 
on  both  points  which  were  misdecided  in 
Ryder  v.    Wombwell,    L.   E.    3   Ex.  90; 
L.  E.  4  Ex.  32.     On  the  point  as  to  the 
fact  of  articles  being  necessaries  being  sub- 
ject to  be  rebutted  by  .showing  that  the 
infant  had,  at  the  time,  a  sufficient  supply, 
that  doctrine  is  as  laid  down  by  Greenleaf. 
§  366,  Gr.  On  Ev.     And,  although  Eng- 
lish authorities  are  mainly  cited  for  that 
position,    numerous    authorities    in    this 
country  sustain  it.     See  Eivers  v.  Gregg, 
5  Rich.  Eq.  (S.  C. )  274,  where  the  law  in 
the  case  is  laid  down  in  virtually  the  same 
language  as  has  been  used  in   the  latest 
English  cases,  such  as  Johnston  v.  Marks, 
19  Q.  B.  Div.  509;  Barnes  u.  Toye,   13 
Q.   B.  Div.   410,  and  the  other  cases  ap- 
proved  by   these.     In  Rivers   v.    Gregg, 
Dargan,  Ch.,  delivering  the  judgment  of 
the   court,   said ;    "He   who   deals   with 
an   infant  is   presumed  to   know   of  his 
infancy.     He  is  bound,  at  his  own  peril, 
to  make  the  inquiry.     It  makes  no  differ- 
ence whether  the  inquiries  result  in  correct 
information   or    the    reverse.      It   is    no 
excuse,  if  he  honestly  supposed,  from  his 
appearance  or  other   circumstances,    that 
the  infant  was  an  adult.     The  protection 
of  this  defenceless  class  of  persons  would 
be  very  inadequate,  if  this  principle  is  not 
further  extended.     The  only  safe  rule,  for 
the  security  of  infants  and  their  estates, 
is,   that   he   who   credits   the   infant   for 
necessaries,    should    be    bound   to   know 
whether  the  infant  has  been  supplied  with 
a  sufficient   amount   of  those   articles  by 
the   parent   or  guardian,    or   from   some 
other  source.      The  consequence,   if  any 
other  rule  thau  this  prevails,  would  be,  that 
an   infant's  estate  might  be  made  liable 
for  double  the  amount  of  necessaries  that 
were  necessary  for  him.  .  .   .  The  conclu- 
sion is,   that  an  infant  who  is  furnished 
with  necessaries,  or  the  means  in  cash  of 
procuring  them,  by  his  parent  or  guardian, 
or  from  any  other  source,  is,  primd  fucie, 
not   liable   for   necessaries  supplied  by  a 
stranger  or  tradesman   on  u  credit ;   and 
that  the   party  who  seeks   to  evade  the 
operation  of  the  rule,  and  bring  his  claim 
under  an  exception,  must  prove  the  desti- 
tution   and    necessities    of    the    infant." 
Rivers  v.   Gregg,  6  Rich.   Eq.  279,   281. 
See,  also,  Connolly  Ads.  Hull,  3  McCord, 
6  ■    Edwards  v.   Higgins,   2   McCord  Ch. 
21  ;    Jones  v.  Colvin,  1  McMuUan,  14  ; 
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tiff  has  advanced  money  to  an  infant  partly  in  order  to  pay 
for  necessaries,  and  he  had  by  deed  assigned  to  the  plaintiff  his 
reversionary  interest  as  a  security  ;  in  an  action  brought  against 
the  infant  on  his  attaining  twenty-one,  for  an  account  of  money 
advanced  to  him  and  expended  on  necessaries,  and  for  repay- 
ment, and  also  claiming  that  the  same  might  be  declared  to  be 
a  charge  on  his  reversionary  interest ;  it  was  held,  that,  though 
the  plaintiff  was  entitled  to  an  account  and  an  order  for  repay- 
ment, the  deed  was  not  binding  on  the  infant,  and  the  security 
could  not  be  enforced.^ 


Johnson  v.  Lines,  6  Watts  &  S.  80  ; 
Walling  V.  Toll,  9  Johns.  141  ;  Nicholson 
V.  Wilborn,  13  Ga.  467,  474  et  seq. ; 
Nicholson  «.  Spencer,  11  Ga.  607.  In 
this  last-named  case,  the  court  say:  "It 
is  a  general  rule  of  law,  that  when  a 
tradesman  furnishes  an  infant  with  goods 
on  credit,  it  is  incumbent  on  him  to  show 
that  the  articles  furnished  were  neces- 
saries, according  to  the  circumstances  and 
condition  of  life  of  such  infant,  before  he 
can  recover  the  price  of  the  goods  so 
furnished.  Parents  and  guardians  are  the 
best  judges  as  to  what  are  necessaries  for 
their  children  and  wards  ;  and  whenever 
a  tradesman  furnishes  them  with  articles, 
in  addition  to  what  their  parents  and 
guardians  have  provided  them,  it  is 
incumbent  on  such  tradesman  to  show  a 
necessity  therefor,  to  entitle  him  to  recover 
the  price  of  the  articles  so  furnished.  The 
tradesman  trusts  the  infant  at  his  peril." 
Nicholson  u.  Spencer,  11  Ga.  at  p.  611. 
This  is  the  long  and  thoroughly  well- 
established  law  of  this  country,  and,  as 
we  have  intimated,  accords  with  the  estab- 
lished law  in  England,  temporarily  broken 
in  upon  by  the  disapproved  case  of  Ryder 
V.  Wombwell,  L.  R.  3  Ex.  90;  L.  R.  4 
Ex.  32. 

So,  too,  the  law  in  this  country 
agrees  with  that  of  England,  that  the 
question  as  to  what  are  necessaries  is  a 
mixed  one  of  law  and  fact.  Thus,  Green- 
leaf  correctly  lays  down  the  law  of  both 
countries,  that  necessaries  are  such  things 
as  are  useful  and  suitable  to  the  party's 
state  and  condition  in  life,  and  not  merely 
such  as  are  requisite  for  bare  subsistence. 
And  of  this  the  jury  are  to  judge,  under 
the  advice  and  control  of  the  court.  Gr. 
on  Ev.  §  365.  The  great  mass  of  the 
English  eases  we  have  cited  in  this  note 
sustain  this  statement  of  the  law.  The 
authorities  in  this  country  are  to  the  same 
effect.  Thus  in  Johnson  v.  Lines,  6  W. 
&  S.  80,  the  court  holds  that  what  are 
necessaries  is  a  question  of  mixed  law  and 
fact;  but  that  an  over-supply  of  goods 
otherwise  proper  ceases  to  be  a  supply  of 


necessaries  as  to  the  excess,  and  that  while 
the  question  of  extravagance  belongs  to 
the  jury,  where  the  supply  has  been  so 
grossly  profuse  as  to  shock  the  sense,  it  is 
the  business  of  the  judge  to  say  so  as 
matter  of  law,  and  charge  that  there  can 
be  no  recovery  for  more  than  was  absolutely 
necessary.  So,  in  Merriam  v.  Gunning- 
ham,  6.')  Mass.  40,  Bigelow,  J.,  said : 
"It  is  the  well-settled  rule  that  it  is  the 
province  of  the  court  to  determine  whether 
the  articles  sued  for  are  within  the  class 
of  necessaries,  and  if  so,  it  is  the  proper 
duty  of  the  jury  to  pass  upon  the  ques- 
tions of  the  quantity,  quality,  and  their 
adaptation  to  the  condition  and  wants  of 
the  infant."  See  Bent  v.  Manning,  10  Vt. 
225,  230 ;  Stanton  v.  Willson,  3  Day 
(Conn.),  37,  56;  Owingsy.  Trotter,  1  Bibb 
(Ky.),  157  :  Phelps  v.  Worcester,  11 
N.  H.  51  ;  Swift  v.  Barnett,  64  Mass. 
436  ;  20  Am.  Jur.  283  ;  Beeler  v.  Young, 
1  McCord,  572.  See  as  to  necessaries  the 
late  case  of  House  ■».  Alexander  (a.  d. 
1885),  105  Ind.  109. 

1  Martin  v.  Gale,  4  Ch.  D.  428.  See 
further,  on  the  point  involved  in  this  case, 
Marlow  v.  Pitfield,  1  P.  Wms.  558;  Jenner 
V.  Morris,  3  De  G.  F.  &  J.  45  ;  Co.  Litt. 
171a;  In  re  Howarth,  L.  R.  8  Ch.  415, 
418  ;  Maddon  v.  White,  2  T.  R.  159,  161; 
Lumsden's  Case,  L.  E.  4  Ch.  31.  Not- 
withstanding the  holding  in  some  of  these 
cases,  it  is  now  clear  that  all  an  infant's 
contracts  are  voidable,  except  those  for 
necessaries,  for  which,  for  his  own  protec- 
tion, he  is  personally  liable  even  during 
his  minority.  On  the  other  hand,  none 
of  such  contracts  are,  at  common  law, 
absolutely  void,  to  the  extent  that  they 
cannot  be  ratified  by  the  infant  on  attain- 
ing full  age.  In  many  of  the  cases  the 
term  "void"  means  no  more  than  that  the 
infant's  contract  cannot  be  enforced  with- 
out ratilication.  See  Strain  v.  Wright,  7  Ga. 
568;  Bryan  W.Walton,!  4  Ga.  185;  Williams 
V.  Brown,  34  Me.  594  ;  Baker  v.  Lovett, 
6  Mass.  87  ;  Oliver  v.  Hondlet,  13  Mass. 
237  ;  Whitney  v.  Dutch,  14  Mass.  457  ; 
Thompson  v.   Hamilton,  12  Pick.    425  : 
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In  Irvine  v.  Irvine  ^  it  was  claimed  that  an  infant's  deed  of  real 
estate  was  void  because  of  his  infancy.    But,  the  Supreme  Court 


Edgerton  v.  Wolf,  6  Gray,  453  ;  McCoy  v. 
Hutfmaii,  8  Cow.  84;  Aldiichi;.  Abrahams, 
Hill  &  D.  Supp.  (N.  Y.)  423  ;  StaflFord  v. 
Roof,  9  Cow.  626  ;  Slocum  v.  Hooker,  13 
Barb.  536;  Wheaton  v.  East,  5  Yerg.  41; 
Radford  i>.  Westcott,  1  Dess.  (S.  C.)  596. 
But  where  goods  are  sold  to  an  infant  on 
credit,  and  he  avails  himself  of  his  infancy 
to  avoid  payment,  the  vendor  may  reclaim 
the  goods,  as  having  never  parted  with  the 
property  in  them.  Badger  «.  Phinney, 
15  Mass.  359.  Where  an  infant  bought  a 
horse,  for  which  he  paid  |75  in  cash  and 
gave  a  mortgage  for  the  balance,  and  then 
avoided  the  mortgage,  it  was  held  that  the 
seller  had  a  right  to  retake  the  horse  — 
which,  in  the  mean  time,  had  been  injured 
by  the  infant  —  without  refunding  the 
$75.  Heath  v.  West,  28  N.  H.  101.  See 
Luey  V.  Bundy,  9  N.  H.  298  ;  Hunt  v. 
Silk,  5  East,  449 ;  Holmes  v.  Blagg,  8  Taunt. 
508;  Oorpeii.  Overton,  lOBing.  252;  Farr 
V.  Sumner,  12  Vt.  28;  Fitts  v.  Hall,  8 
N.  H.  441  ;  Roberts?).  Wiggin,  IN.  H.  71  ; 
Weed  V.  Beede,  21  Vt.  500.  Where  an 
infant  rescinds  a  contract  made  by  him  for 
the  sale  of  personal  property,  and  seeks  to 
reclaim  the  property  or  its  value,  he  must 
restore,  or  offer  to  restore,  the  consideration 
received,  before  he  can  sustain  an  action  for 
the  property  sold.  Carr  v.  Clough,26  N.  H. 
280  ;  Ketcheu  v.  Lee,  11  Paige,  107  ; 
Hubbard  v.  Cummings,  1  Greenl.  13 ; 
Taft  V.  Pike,  14  Vt.  409  ;  BuflSngton  v. 
Gerrish,  15  Mass.  156  ;  Smith  v.  Evans, 
6  Humph.  70  ;  Holmes  v.  Blogg,  8  Taunt. 
508 ;  Roberts  v.  Wiggin,  1  N.  H.  73  ; 
Roof  V.  Stafford,  7  Cow.  182  ;  Smith  v. 
Evans,  24  Humph.  (Tenn.)  70.  Where 
an  infant  had  written  her  name  on  the 
back  of  stock-certificates,  by  means  of 
which  her  guardian  sold  the  stock,  it  was 
held  that  she  could  avoid  the  sale  on  the 
ground  of  infancy,  even  if  she  had  signed 
her  name  to  enable  her  guardian  to  effect 
the  sale.  Smith  v.  Baker,  42  Hun,  504 
(A.  D-  1886).  See  Ackley  v.  Dygert,  33 
Barb.  176  ;  Brown  v.  McCome,  5  Sandf. 
224. 

Parsons,  in  his  work  on  Contracts 
(Vol.  I.  p.  322),  says  ;  "If  an  infant  ad- 
vances money  on  a  voidable  contract  which 
he  afterwards  rescinds,  he  cannot  recover 
this  money  back,  because  it  is  lost  to  him 
by  his  own  act,  and  the  privilege  of  infancy 
does  not  extend  so  far  as  to  restore  the 
money  unless  it  was  obtained  from  him 
by  fraud."  In  the  late  case  of  House  v. 
Alexander,  105  Ind.  109  (a.  d.  1885),  it 
is  said  of  this  proposition  that  "it  is  not 


and  never  was  the  law.''  It  has  also  been 
repudiated  in  other  cases,  expressly  in 
Robinson  v.  Weeks,  56  Me.  102,  104,  and 
in  Shurtleff  u.  Millard,  12  R.  I.  272. 
See,  also,  Sparinan  v.  Kerin,  83  N.  Y. 
245;  Cooper  w.  AUport,  10  Daly  (N.  Y.), 
352  ;  Carpenter  v.  Carpenter,  45  Ind.  142; 
White  V.  Branch,  61  Ind.  210  ;  Indian- 
apolis, &c.  Co.  I).  Wilcox,  59  Ind.  429  ; 
Ayers  v.  Bums,  87  Ind.  245  ;  Riley  v. 
Mallory,  33  Conn.  201,  207  ;  Price  v. 
Fm-man,  27  Vt.  268. 

The  statement  made  by  Parsons,  though 
too  broadly  made,  has  been  made  by  others 
as  well.  Thus,  Chitty  on  Contracts  (6th 
Am.  ed.),  154,  contains  the  following : 
"An  infant's  right  to  elect  whether  he  will 
avoid  or  confirm  a  contract  entered  into  by 
him  during  his  infancy,  does  not  neces- 
sarily entitle  him  to  recover  back  money 
which  he  has  paid  thereon.  It  is  indeed 
a  general  rule  that  an  infant  cannot  recover 
back  money  paid  by  him,  even  upon  a 
contract  which  by  reason  of  his  infancy 
he  is  not  bound  to  complete,  there  being 
no  imposition."  And  Story  on  Sales, 
§  25  ;  "If  an  infant  should  purchase  a 
watch,  and  pay  for  it,  he  could  not,  by 
disaffirming  his  contract,  and  offering 
the  watch  in  return,  found  any  claim  to 
recover  the  sum  paid  by  him."  So,  in 
Drury  v.  Drury,  2  Eden,  38,  71,  Lord 
Mansfield  says  :  "Infancy  never  author- 
izes fraud  ;  as,  if  goods  were  delivered  to 
an  infant,  and  he  embezzle  them,  trover 
would  lie  against  him  ;  or  if  he  took  an 
estate,  and  was  to  pay  rent  for  it,  he 
should  not  hold  the  estate,  and  defend 
himself  against  payment  of  the  rent,  by 
pretence  of  infancy.  If  an  infant  pays 
money  with  his  own  hand,  without  a 
valuable  consideration  for  it,  he  cannot 
get  it  backagain."  See  Wilmot's  Opinions, 
226,  note.  In  Wilson  v.  Kearse,  2  Peake, 
196  (A.  D.  1800),  Lord  Kenyon  held  the 
exact  principle  stated  by  Prof.  Parsons. 
It  was  a  case  where  an  infant  contracted 
with  the  defendant  to  purchase  of  him  the 
goodwill  and  stock  of  a  public  house,  and 
made  a  deposit  of  £20.  Refusing  to  com- 
plete the  contract,  he  brought  an  action 
for  the  £20.  Lord  Kenyon  held  that 
though  an  infant  was  not  compellable 
to  complete  a  contract,  yet  that  when  he 
had  paid  money  under  it  he  could  not 
recover  it  back  unless  he  could  show  that 
fraud  had  been  practised  on  him.  If  an 
infant  was  to  buy  a  thing  not  being  neces- 
saries, he  could' not  be  compelled  to  pay 
for  it  ;  but  having  done  so,  he  could  not 
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of  the  United  States  said,  afSrming  the  decision  of  the  Circuit 
Court :  "  Whatever  may  have  been  the  doubts  once  entertained,  it 


recover  back  the  money.  The  same  ques- 
tion came  up  again  (a.  d.  1818)  in  Holmes 
V.  Blogg,  8  Taunt.  608  ;  2  Moo.  552  ; 
where  the  case  of  Wilson  v.  Kearse,  2 
Peake,  196,  not  having  been  called  to  the 
attention  of  the  court,  tliey  considered  it 
a  case  of  first  instance.  In  Holmes  v. 
Blogg  (supra),  assumpsit  was  brought  for 
£157  10s.  for  money  paid  by  an  infant  as 
premium  lor  a  lease,  he  having  enjoyed 
the  premises  for  a  short  period  during  his 
infancy,  but  having  avoided  the  lease  after 
he  became  of  age,  quitting  the  premises. 
The  court  held  tliat  he  could  not  recover 
the  money  so  paid ;  approving  of  the 
principle  laid  down  by  Lord  Mansfield  in 
Drury  v.  Drury,  2  Eden,  60,  and  apparently 
approved  by  Wilmot,  C.  J.,  tliat  if  an 
infant  pays  money  with  his  own  hands, 
without  a  valuable  consideration,  he  can- 
not get  it  back  again.  In  delivering  the 
judgment,  Gibbs,  0.  J.,  said  :  "  The  in- 
fant avoided  the  lease  when  he  came  of 
age,  as  he  had  a  perfect  right  to  do  ;  and, 
having  avoided  the  lease,  he  brought  this 
action  for  the  money  paid  to  the  defend- 
ant, on  the  ground  that  the  consideration 
having  failed  he  was  entitled  to  recover  it; 
.  .  .  but  another  question  arises,  namely, 
whether,  supposing  the  lease  to  have  been 
avoided,  the  plaintift'  could  recover  the 
money  which  he  has  paid  for  it  during  his 
infancy.  I  confess  this  action  is  quite  new 
to  me,  and  I  thought,  on  principle,  that 
it  could  not  be  maintained.  .  .  I  think 
further,  that,  supposing  this  money  to  be 
the  sole  property  of  the  infant,  he  cannot 
recover.  He  may,  it  is  true,  avoid  the 
lease  ;  he  may  escape  the  burthen  of  the 
rent,  and  avoid  the  covenants;  but  that  is 
all  he  can  do.  He  cannot,  by  putting  an 
end  to  the  lease,  recover  back  any  consider- 
ation wliich  he  has  paid  for  it  ;  the  law 
does  not  enable  him  to  do  that."  In 
Warwick  v.  Bruce,  2  Mau.  &  S.  205,  209, 
which  was  an  action  by  an  infant  for 
breach  of  contract,  on  which  the  infant 
paid  £10,  Lord  EUeuborough  seems  to 
have  had  the  same  principle  in  view  when 
he  says  :  "  It  occurred  to  me  at  the  trial, 
on  tlie  first  view  of  the  case,  that  as  an 
infant  could  not  trade,  and  as  this  was  an 
executory  contract,  he  could  not  maintain 
an  action  for  the  breach  of  it;  but  if  I  had 
adverted  to  the  circumstance  of  its  being 
in  part  executed  by  the  infant,  for  he 
had  paid  £40,  and  therefore  it  was  most 
immediately  for  his  benefit  that  he  should 
be  enabled  to  sue  upon  it,  otherwise  he 
might  lose  the  benefit  of  such  payment,  I 
should  probably  have  held  otherwise," 
Another  case,  which  seems  to  have  escaped 


the  notice  of  the  American  courts  which 
have  discussed  the  question,  as  they  have 
done  quite  elaboratelv,  is  Ex  parte  Taylor, 
4  W.  K.  305.  An  infant  paid  £1200  to 
B.  &  E.  for  a  partnership  interest  in 
their  business,  and,  before  attaining  his 
majority,  he  received  about  £200  out  of 
the  business.  When  he  reached  full  age  he 
repudiated  the  contract,  and  B.  &  E.  sub- 
sequently becoming  insolvent,  he  sought 
to  prove  against  their  estate.  The  proof 
having  been  rejected,  on  appeal  the  de- 
cision was  affi[-med.  Knight  Bruce,  L.  J., 
said  that  as  there  was  no  proof  offered  of 
fraud  on  the  part  of  the  petitioner  or  his 
advisers,  the  case  solely  depended  on  the 
question  of  the  validity  or  invalidity  of 
a  contract  by  an  infant,  so  far  as  any  such 
contract  could  be  valid.  This  was  a  con- 
tract entered  into,  so  far  as  a  contract 
could  be  entered  into  by  a  minor,  during 
his  minority,  and  acted  on  by  him  and 
the  other  side  during  his  minority.  Under 
these  circumstances  his  lordship  was  of 
opinion  that,  if  the  bankrupts  had  con- 
tinued solvent,  and  an  action  had  been 
brought  against  them  by  the  minor,  either 
before  or  after  he  has  attained  his  majority, 
to  recover  the  money  in  question,  or  any 
part  of  it,  the  action  would  have  ended  in 
a  nonsuit,  or  a  verdict  against  him.  That, 
in  his  opinion,  would  decide  the  question, 
and  he  considered  that  the  order  of  the 
registrar  had  correctly  disposed  of  it  by 
his  refusal  to  admit  the  proof.  Turner, 
L.  J.,  said  :  "There  could  be  no  doubt 
that  an  infant  was  not  absolutely  bound 
by  a  contract,  and  that  he  had  a  right  to 
elect,  when  of  age,  whether  he  would 
affirm  or  disaffirm  it.  But  it  was  another 
question  whether,  when  money  had  been 
paid  by  him,  he  could  recover  back  the 
money  so  paid.  The  one  question  de- 
pended merely  upon  the  principle  of  the 
obligations  which  might  be  incurred  by 
infants  ;  the  other  ease  involved  other 
principles.  The  cases  which  were  referred 
to  had,  he  thought,  determined  the  ques- 
tion against  the  claimant.  Nothing  could 
be  more  strong  than  what  was  said  by 
Lord  Kenyou  in  the  case  of  Wilson  v. 
Kearse,  2  Peake,  196.  The  case  of  Holmes 
V.  Blogg,  8  Taunt.  508,  was  equally 
decisive.  He  thought  tliat  the  claim  of 
the  appellant  was  rightly  rejected,  and 
that  the  appeal  must  i)e  dismissed."  We 
find  that  this  case  is  also  reported  in  8  De 
G.  M.  &  G.  254,  where  Turner,  L.  J., 
seems  to  have  used  stronger  language  than 
as  reported  in  4  W.  R.  305.  He  is  there 
thus  reported ;  "  If  an  infant  buys  an 
article  which  is  not  a  necessary,  he  cannot 
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has  long  been  settled  that  the  deed  of  an  infant,  being  an  ex- 
ecuted contract,  is  only  voidable  at  his  election;  that  it  is  not 


be  compelled  to  pay  for  it ;  but  if  he  does 
pay  for  it  during  his  minority  he  cannot 
on  attaining  his  majority  recover  the 
money  back."  Turner,  L.  J.,  is  similarly 
reported  in  26  L.  J.  B.  36  (a.  d.  1856). 

The  case  of  Corpe  v.  Overton,  10  Bing. 
252,  makes  a  distinction  which,  while  it 
leaves  the  holding  in  that  case  not  incon- 
sistent with  the  actual  holding  in  Holmes 
V.  Blogg,  8  Taunt.  508,  and  in  Ex  parte 
Taylor  (supra),  is  neither  in  accord  with 
the  ratio  decidendi  of  Wilson  v.  Kearse, 
2  Peake,  196,  nor  with  the  dicta  of  Lord 
Kenyon  in  that  case ;  of  Loi'd  Mansfield 
in  Drury  v.  Drury,  2  Eden,  38,  71  ;  of 
Gibbs,  C  J.,  as  quoted  by  us  in  Holmes 
V.  Blogg  ;  nor  with  that  of  Turner,  L.  J., 
in  Ex  parte  Taylor  {supra).  In  Corpe  v. 
Overton,  a  minor  paid  £900  additional  as 
the  consideration  for  a  partnership  inter- 
est in  the  defendant's  bhsine.ss.  The  minor, 
having  rescinded  the  agreement,  brought 
an  action  for  his  deposit.  Alderson,  J. ,  held 
that  the  plaintiff  could  recover  back  his 
deposit,  because  it  was  obtained  by  fraud. 
The  court  held  that,  ignoring  fraud,  the 
plaintiff  was  still  entitled  to  recover  back 
the  deposit,  as,  unlike  the  case  of  Holmes 
V.  Blogg,  8  Taunt.  508,  there  was  a  total 
failure  of'  consideration  ;  the  minor  hav- 
ing taken  no  benefit  under  the  contract. 
Corpe  V.  Overton,  10  Bing.  252,  is  distin- 
guishable from  Ex  parte  Taylor,  8  De  G. 
M.  &  G.  254,  on  the  same  ground.  But 
it  must  be  considered  as  not  only  differ- 
ing from  the  dicta  we  have  named,  but  as 
overruling  Wilson  v.  Kearse,  2  Peake, 
196.  In  that  case,  as  in  Corpe  v.  Overton, 
a,  deposit  was  made  on  a  consideration 
which  totally  failed,  the  minor  having 
taken  no  benefit  under  the  contract ;  and 
Lord  Kenyon  held  that  the  infant  could 
not  recover  back  his  deposit.  In  Holmes 
V.  Blogg,  7  Taunt.  511,  Gibbs,  C,  J.,  had 
this  remark  :  "  What  is  the  point  here  ? 
That  an  infant,  having  paid  money  on  a 
valuable  consideration,  and  having  par- 
tially enjoyed  the  consideration,  seeks  to 
receive  it  back." 

There  is,  however,  some  authority  in 
England  directly  opposed  to  the  dicta  of 
Lords  Mansfield  and  Kenyon,  which  es- 
caped their  notice.  Thus  it  is  laid  down 
in  Yiner's  Ab.  tit.  Enfant,  D.  28,  — 
"  Money  paid  by  an  infant  with  his  own 
hands  in  consideration  of  an  horse  agreed 
to  be  sold  him  for  that  and  a  further  sum, 
is  but  voidable,  to  be  recovered  again  by 
an  action  of  account."  And  in  Austin  v. 
Gervas,  Hob.  77,  pi.  98,  it  was  moved 
that  the  consideration  of  the  money  paid 
in  hand  by  the  plaintiff,  being  an  infant, 


was  void  ;  to  which  Hobart,  C.  J.,  an- 
swered :  "  That  because  it  was  delivered 
by  his  own  hands,  it  was  but  voidable,  to 
be  recovered  again  by  an  action  of  ac- 
count." Ti-eating,  then,  the  nisi  prius 
case  of  Wilson  v.  Kearse,  2  Peake,  196, 
as  being  overruled,  and  the  dicta  of  Lords 
Mansfield,  Kenyon,  and  the  others  repeat- 
ing them,  as  not  having  been  stated  with 
sufficient  care,  we  would,  from  the  English 
authorities,  deduce  the  rules :  — 

1.  Where  an  infant  has  paid  money 
under  a  contract,  from  which  he  has  de- 
rived no  benefit,  he  may,  on  rescinding 
the  contract,  recover  back  his  money  as  on 
a  contract  the  considei-ation  for  which  has 
entirely  failed.  Viner's  Ab.  tit.  Enfant, 
D.  28  ;  Austin  v.  Gervas,  Hob.  77  pi.  98  ; 
Corpe  «.  Overton,  10  Bing.  252;  oveiTuling 
Wilson  V.  Kearse,  2  Peake,  196.  See,  as  to 
the  same  principle  involved,  Eichholz  v. 
Bannister,  17  C.  B.  N.  s.  708  ;  Chapman 
V.  Speller,  14  Q.  B.  621  ;  Devaux  v. 
Carnally,  8  C.  B.  640  ;  Giles  v.  Edwards, 
7  T.  R.  181  ;  Walstab  v.  Spottiswoode,  15 
M.  &  W.  501 ;  Mowatt  v.  Lord  Londes- 
borough,  4  E.  &  B.  1 ;  Johnson  v.  Goslett, 

3  C.   B.   N.  s.  569  ;     Moore  v.  Garwood, 

4  Ex.  681  ;  Watson  v.  Earl  Charlemont, 
12  Q.  B.  856  ;  Mosely  u.  Cressy's  Co., 
L.  R.  1  Eq.  405  ;  Allison's  Case,  L.  R. 
9  Ch.  24  ;  Westropp  v.  Solomon,  8  C.  B. 
345  ;  Young  v.  Cole,  3  Bing.  N.  C.  724  ; 
Jones  V.  Ryde,  7  Taunt.  488  ;  Gnrney  v, 
Wanersley,  4  E.  &  B.  133  ;  Moeser  v. 
Wisker,  L.  R.  6  C.  P.  120  ;  Dykes 
V.  Blake,  4  Bing.  N.  C.  463  ;  Gibson  v. 
D'Este,  2  Y.  &  C.  542. 

2.  But  where  an  infant  has  paid  money 
on  a  contract  which  he  afterwards  rescinds, 
but  has  taken  some  benefit  under  it,  there, 
there  not  beiug  a  complete  failure  of  the 
consideration,  he  cannot  recover  his  money 
back.  Holmes  v.  Blogg,  8  Taunt.  508  ; 
Ex  parte  Taylor,  8  De  G.  M.  &  G.  254  ; 
4  W.  R.  305  ;  25  L.  J.  B.  36.  See,  as 
to  the  same  principle  of  partial  failure  of 
consideration.  Ex  parte  Barrell,  L.  R.  10 
Ch.  512  ;  Thomas  v.  Brown,  1  Q.  B.  Div. 
71 4  ;  Blackburn  v.  Smith,  2  Ex.  783  ; 
Hunt  0.  Silk,  5  East,  449  ;  Harnor  v. 
Graves,  15  C.  B.  667  ;  Chapman  v.  Mor- 
ton, 11  M.  &  W.  534.  See  also  Moses  v. 
Stevens,  2  Pick.  332  ;  Gafihey  v.  Hayden, 
110  Mass.  137  ;  Breed  v.  Judd,  1  Gray, 
455. 

'The  law  in  this  country  is  thoroughly 
established  in  accordance  with  the  rules 
we  have  deduced  as  the  ratio  decidendi 
of  the  English  cases,  as  s.  whole.  There 
are  a  few  old  cases  where  the  courts,  like 
the  mass  of  the  text- writers,  were  led  astray 
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void.  It  operates  to  transmit  the  title.  And  there  are  some  cases 
in  which  such  a  deed  is  held  to  be  not  even  voidable.  They 
are  those  in  which  the  infant,  by  making  the  conveyance,  does 
only  what  the  law  would  have  compelled  him  to  do.  ^  Whether 
this  was  such  a  deed  need  not  be  considered,  for  conceding  that 
it  was  not,  clearly  it  was  not  void."  And  the  court  sustained  the 
following  instructions  in  the  court  below :  "  The  question  here  is 
not  whether  there  has  been  an  avoidance.  The  defence  is  that 
the  deed  has  been  ratified  by  the  plaintiff.  I  am  of  the  opinion 
that  the  ratification  should  be,  if  not  equally  solemn,  of  a  clear 
and  unequivocal  character,  showing  the  intention  of  the  party 
to  confirm  the  deed.  An  avoidance  may  be  by  a  deed  to  a  third 
party  or,  as  held  in  this  country,  in  other  ways.  But  the  deed 
from  the  plaintiff  to  the  defendant  was  not  void.  It  was  simply 
voidable,  and  passed  the  title  absolutely  until  by  some  adequate 
act  he  affirmed  it.  The  question,  is,  has  it  been  disaffirmed  or 
ratified  by  the  plaintiff  since  he  came  of  age  ?  All  the  facts  in 
proof,  such  as  leasing  part  of  the  property  (from  his  grantee), 
remaining  in  the  vicinity  a  long  time  without  asserting  his  claim 
while  valuable  improvements  were  being  put  on  the  property,  are 
to  be  considered  by  the  jury  in  deciding  whether  there  has  been 
a  ratification  by  the  plaintiff ;  but  mere  acquiescence  does  not 
amount  to  a  ratification.  The  authorities  are  somewhat  conflict- 
ing as  to  what  is  necessary  to  constitute  an  avoidance.  Lord 
Lyndhurst  was  of  opinion  that  a  deed  was  necessary  to  avoid  a 
deed  given  while  under  age.  I  think  that  this  doctrine  is  perhaps 
sound,  and  ought  to  have  been  held  in  this  country ;  but  it  has 
been  held  in  this  country  that  an  infant  may  avoid  his  deed  by 

by  the  dida  in  the  English  cases  to  which  With  the  overruling  of  these  cases  the 

we   have   referred,   but  those   cases  have  American  law  is  in  entire  accord  with  the 

all  been  expressly  overruled,  and  are  with-  rules  we  have  laid  down.     See  Willis  v. 

out  authority.    One  of  them  is  Harney  v.  Twarably,  13  Mass.  204  ;   Vent  v.  Osgood, 

Owen,  4  Blackf.  (Ind.)  336,  where  it  was  19   Pick.  572;    Breed   w.   Judd,    1  Gray, 

held  that  a  minor  who  rescinded  a  con-  455  ;  Gaffney  v.  Hayden,  110  Mass.  137  ; 

tract  for  his  services,  could  not  recover  for  Judkins  v.  Walker,  17  Me.  38  ;  Thomas  v. 

the  portion  of  the  time  in  which  the  ser-  Dike,    11   Vt.   273  ;    Peters  i).    Lord,  18 

vices  were  rendered.     The  same  doctrine  Conn.  337  ;    Wheatley  u.  Miscal,   5  Port. 

was  held  in  New  Hampshire,  in  Weeks  (Ind.)   142;    Robinson  v.  Weeks,  56  Me. 

V.  Leighton,  5  N.   H.   343;   and  in  New  102;    Derocher  v.  Continental  Mills,   58 

York,  in  McCoy  v.  Huffman,  8  Cow.  84.  Me.  217  ;  Riley  v.  Mallory,  33  Conn.  201  ; 

In  Indiana,  in  Dallas  d.  HoUingsworth,  Shurtleffi).  Millard,  12  R.  I.  272;   House 

3   Ind.    537,   Harney  v.  Owen,   4  Blackf.  v.    Alexander,    105    Ind.    109.     See    also 

336,  was  overruled.     In  New  Hampshire,  Grace   v.  Hale,   2    Humph.   (Tenn.)    27; 

Weeks  II.  Leighton,  5  N.  H.  343,  was  ex-  Williams   v.    Norris,   1   Litt.   (Ky.)  1.57  ; 

pressly   overruled  ;     and    in   New   York,  Smith  v.  Evans,  5  Humph.  (Teiin.)  70  ; 

McCoy  V.  Huffman,  8   Cow.  84,  has  been  Roberts  v.  Wiggins,  1  N.  H,  73  ;  Harai)let 

repeatedly  overruled.    See  Millard  v.  Hew-  v.  Hamblet,  6  N.  H.  337  ;  Fitts  v.  Hall, 

lett,  19  Wend.  301  ;  Medbury  v.  Watrous,  9  N.  H.  441 ;  Co.  Litt.  51  b.  ;  4  Cr.  Dig. 

7   Hill,   110,   and  Whitmarsh  v.  Hall,   3  142. 
Den.  375.  i  Zouch  v.  Parsons,  3  Burr.  1794. 
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going  upon  the  land,  or  by  bringing  suit,  etc.  It  is  the  act  of 
avoidance,  and  not  that  of  the  ratification,  which  the  law  requires 
to  be  equally  solemn  with  the  conveyance."  ^ 

Where  an  infant  is  sued  for  the  price  of  goods  supplied  to 
him  on  credit,  he  may,  for  the  purpose  of  showing  that  they  were 
not  necessaries,  give  evidence  that,  when  the  order  was  given,  he 
was  already  sufficiently  supplied  with  goods  of  a  similar  descrip- 
tion, and  it  is  immaterial  whether  the  plaintiff  did  or  did  not 
know  of  the  existing  supply.^ 

Where  a  promise  of  marriage  was  made  by  the  defendant  after 
he  became  twenty-one  years  of  age,  who  had  been  engaged  to  the 
plaintiff  during  his  infancy,  to  be  married  to  her ;  the  judge  left  it 
to  the  jury  to  say  whether  the  promise  was  a  new  one  or  a  ratifi- 
cation of  the  old  promise,  and  the  jury  having  found  that  it  was 
a  new  promise ;  the  court,  having  held  that  it  was  a  question  of 
intention  whether  the  defendant  intended  to  make  a  new  promise 
or  to  affirm  the  old  one,  and  that  it  was  properly  left  to  the  jury 
as  a  question  of  fact,  sustained  the  verdict.^ 

L.  transferred  fifty  shares  in  a  company  into  the  name  of  H., 
an  infant,  not  known  by  him  to  be  such,  who  was  also  the  trans- 
feree of  a  large  number  of  other  shares  in  the  same  company. 
H.  was  registered  as  the  holder.  H.  attained  twenty-one  more 
than  five  months  before  the  winding-up  order,  and  in  the  interval, 
transferred  some  of  the  other  shares.  He  was  settled  on  the  list 
of  contributories  for  the  remaining  shares,  and  did  not,  at  first, 
raise  the  defence  of  his  having  been  an  infant,  but,  four  months 
afterwards,  took  out  a  summons  to  have  his  name  taken  off  the 
list  on  that  ground.     The  official  liquidator  then  applied  to  have 

1  On  an  infant's  ratification  of  his  void-  Car.  &  M.  422  ;  Brayshaw  v.  Eaton,  5 
able  contract,  see  Cresinger  v.  The  Lessee  Bing.  N.  C.  231;  Dalton  v.  Gibb,  5  Bing. 
of  Welch,  15  Ohio,  193;  Drake  u.  Ramsey,  N.  C.  198;  Bambndge  v.  Pickering,  2 
5  Ohio,  251  ;  Ferguson  u.  Bell,  17  Mo.  W.  Blk.  1325.  And  see  p.  120,  ante,  and 
347;  Bostwick  v.  Atkins,  3  Corast.  53 ;  note  1.  ^  ,  ,  .^  r.  t» 
Wheaton  v.  East,  5  Yerg.  41-62;  Wallace's  ^  Northcote  v.  Doughty,  4  0.  P.  D. 
Lessee  v.  Servis,  4  Harrington,  75  ;  Hart-  385.  In  this  case  the  Infants  Belief  Act, 
man  v  Kendall,  4  Ind.  405  ;  Cohen  v.  1874,  was  relied  on,  and  it  was  admitted 
Armstrong  1  M.  &  S.  724  ;  Williams  v.  that  the  statute  applies  to  contracts  of 
Moor  11  M  &  W.  256;  Harris  u.  Wall,  1  marriage,  and  that,  therefore,  if  the  prom- 
Ex  206-  Rowe  V.  Hopwood,  L.  R.  4  Q.  B.  ise  amounted  to  a  ratification  merely,  and 
1-  Maccord  v.  Osborne,  1  C.  P.  Div.  568  ;  not  to  a  new  promise,  it  was  not  binding. 
Hartley  v  Wharton,  11  A.  &  E.  934;  Hunt  and  that  the  question  was  well  left  to  the 
V.  Massey,  5  B.  &  Ad.  902  ;  Cole  v.  Saxby,  jury.  The  following  cases  bear  on  the 
3  Esp.  160;  Tannery.  Smart,  6  B.  &  C.  point:  Coxhead  t..  Mulhs,  3  C.  P.  Div. 
fiO^i  •  Bavlis  V  Dinely,  3  M.  &  S.  477;  439  ;  Maccord  v.  Osborne,  1  C.  P.  Div. 
&waU  r  HavvkTns,  41  L.  J.  C.  435  568;  Harris  ..  Wall,  1  Ex.  122;  Hutton 
Stokes  1  Brown  3  P  nney.  31 1.  v.  Mansell,  3  Salk.  16 ;  Thrupp  v.  Fielder, 
^'°  Barnes  S.  Toye,  13  Q.'b.  D.  410  And  2  Esp  627;  Cole  v  Cattmgham,  8  a  &  P 
see  Burghart  v.  Angerstein,  6  C.  &  P.  690 ;  75  ;  Harvey  v.  Johnston,  6  C.  B  295  ,  b 
Ford  V  SothergiUr  1  Esp.  211;  Cook  v.  D.  &  L.  120  ;  Carter  v.  ScargiU,  L.  E.  10 
Deaton,  3  C.  &  P.  114;  Steedman  v.  Rose,  Q.  B.  564. 
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the  name  of  L.  placed  on  the  list  instead  of  that  of  H.  in  respect 
of  the  fifty  shares.  It  was  held,  a  transfer  to  an  infant  being  not 
void  but  only  voidable,  that,  affirming  the  decision  of  the  Master 
of  the  Rolls,  H.  must  be  held  to  have  affirmed  the  transaction 
after  he  came  of  age,  and  that  the  application  must  be  refused.^ 

But  where  shares  had  been  transferred  to  an  infant,  and  his 
name  had  been  placed  on  the  register,  the  company  being  ignorant 
of  the  fact  of  his  infancy,  and  he  did  not  come  of  age  until  after 
the  winding  up,  it  was  held,  affirming  the  judgment  of  Stuart, 
V.  C,  that  the  official  liquidator  might  refuse  to  accept  him  as 
a  shareholder,  although  after  coming  of  age  he  was  willing  to 
confirm  the  transfer.^  To  the  same  effect  is  Castello's  case.^ 
But  these  questions  arise  under  the  131st  section  of  the  Eng- 
lish Companies'  Act,  rendering  the  transaction  with  an  infant 
void,  because  there  must  be  a  transferee  on  the  register  who  can 
be  made  liable  in  respect  to  the  shares  transferred.  This  does 
not  affect  the  general  doctrine  that  an  infant's  contract  is  not 
void  but  voidable,  subject  to  acceptance  or  rejection  by  the  infant 
on  his  coming  of  age,  and  binding  on  the  other  party  to  the  con- 
tract or  not,  at  the  election  of  the  infant.* 

Still,  even  in  these  Companies'  cases,  where,  after  the  infant 
has  come  of  age,  he  acquiesces  in  the  contract,  and  the  com- 
pany are  willing,  the  infant  then  becomes  bound,  because  it  is 
then,  in  effect,  a  new  contract  between  the  company  and  one  of  age. 
Thus,  in  Ebbett's  case  ^  an  infant  was  held  bound  by  his  acqui- 
escence, where,  on  his  application,  shares  were  allotted  to  him, 
which,  subsequent  to  his  coming  of  age,  he  dealt  with  as  his  own.^ 

1  Blakely  Ordinance  Co.,  /)s  re  Lums-  Nightingale  v.  Withington,  15  Jlass.  272; 
den's  Case,  L.  R.  4  Ch.  Ap.  31.  In  this  'Worcester  v.  Eaton,  13  Mass.  371;  "Van 
case  it  was  held  that  an  infant's  contract  Bramer  v.  Cooper,  2  Johns.  279;  Hartness 
is  not  void,  but  voidable  merely,  and  that  v.  Thompson,  5  Johns.  160  ;  Rose  v. 
a  transfer  of  stock  to  an  infant  is  not,  ab  Daniel,  3  Brev.  (S.  C.)  438;  Brown  v. 
initio,  a  nullity.  See,  as  explained  by  Coldvvell,  10  S.  &  R.  114 ;  Strain  v. 
this  case,  Curtis's  Case,  L.  R.  6  Eq.  45,5  ;  AV right,  7  Ga.  568;  Bryan  v.  Walton,  14 
Shewell's  Case,  L.  R.  2  Ch.  387;  Capper's  Ga.  185  ;  Baker  v.  Lovett,  6  Mass.  78; 
Case,  L.  R.  3  Ch.  458  ;  Mann's  Case,  Ih.  Slocum  v.  Hooker,  13  Barb.  636 

459,  n.  ;    Hart's  Case,  L.  R.  6  Eq.  512  ;  6  l.  R.  5  Ch.  Ap.  302. 

Reid's  Case,   24   Bea.v.   31S  ;    Litchfield's  ^  Such  an  election  must,  however,  not 

Case,  2  De  G.  &  S.  141.  be  made  by  an  infant  ignorant  of  his  legal 

2  Symon's  Case,  In  re  Asiatic  Banking  position,  and  can  only  be  made  by  one 
Co.,  L.  R.  5  Ch.  Ap.  298.  See,  in  addi-  cognizant  of  his  rights.  Tucker  v.  Sanger, 
tion  to  the  cases  cited  in  the  previous  McClel.  439;  13  Price,  607;  Butrlcke  ?'. 
note,  Lumsden's  Case,  L.  R.  4  Ch.  31;  Broadhurst,  1  Ves.  Jr.  175  ;  3  Bro.  C.  C. 
Parson's  Case,  L.  R.  8  Eq.  656;  "W^ilson's  88  ;  "Whistler  v.  "Webster,  2  Ves.  Jr.  367; 
Case,  L.  R.  8  Eq.  240 ;  Henessey's  Case,  "Wake  v.  "Wake,  1  "Ves.  Jr.  335  ;  Archer  v. 
3  De  G.  &  Sm.  191.  And  see  other  case.  Pope,  2  "Ves.  Sen.  523  ;  Tomkyns  v.  Lai- 
post,  Part  VI.,  on  Sales  of  Shares  of  broke,  lb.  592,  593  ;  Harvey  v.  Ashley, 
Stock.                                                »  3  Atk.   615  ;    Pawlett   r.  Delaval,  2  Ves. 

8  L.  R.  8  Eq.  504.  Sen.    670;    Duke  of    Northumberland  v. 

4  Oliver  v.    Houdlet,    13    Mass.    237;     Aylesford,  Ambl.  540;  Stratford  d.  Powell, 
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But,  when,  as  in  Weston's  case,i  and  as  in  many  other  cases,^ 
the  shares  are  bought  by  an  adult  and  registered  in  the  name 
of  an  infant,  the  adult  is  liable  to  be  placed  on  the  list  as  a 
contributor. 

The  English  act  (9  Geo.  4,  c.  14,  s.  5.),  like  the  acts  in  this 
country,  enacts  that  the  "  promise  or  ratification  "  of  the  con- 
tract by  an  infant  must  be  made  by  him  in  writing  after  attaining 
full  age.  In  Eowe  v.  .Bopwood,^  goods,  being  wines,  for  which 
he  was  not  liable  as  necessaries,  having  been  supplied  by  the 
plaintiff  to  the  defendant  whilst  the  defendant  was  an  infant ; 
when  he  came  of  age  an  account  with  the  items  and  prices  was 
submitted  to  him,  at  the  foot  of  which  he  signed  the  following  : 
"  Particulars  of  account  to  the  end  of  1867,  amounting  to  £162 
lis.  6d.,  I  certify  to  be  correct  and  satisfactory."  The  Court  of 
Queen's  Bench  held,  that  this  did  not  amount  to  a  recognition  of 
the  debt  as  an  existing  liability  so  as  to  be  a  ratification  of  the 
contract  within  the  statute.  Cockburn,  in  delivering  judgment, 
laid  down  the  following  principles  as  governing  the  case :  "  The 
statute  requires  a  ratification  in  writing  of  a  debt  incurred  by  a 
person  under  age,  and  the  written  document  necessary  as  the 
foundation  of  an  action  against  the  debtor  after  he  has  attained 
his  majority  is  for  the  court  and  not  for  the  jury.  Therefore,  it 
is  for  us  to  say  whether  this  written  document  is  a  sufficient 
ratification.  1  think  it  is  not ;  for  I  entirely  concur  in  the  view 
adopted  by  the  Court  of  Exchequer  in  Harris  v.  Wall,*  that  in 
order  to  be  a  ratification  there  must  be  a  recognition  by  the  debt- 
or, after  he  has  attained  his  majority,  of  the  debt  as  a  binding 
debt  upon  him.  Is  this  document  such  as  to  amount  to  a  recog- 
,  nition  of  an  existing  liability  ?  I  do  not  think  that  it  is.  What 
it  comes  to  is  this  :  An  account  is  submitted  to  the  defendant  after 
he  is  of  full  age,  which  contains  a  statement  of  goods  supplied 

]  Ball  &  B.  24;  Giddings  v.  Giddings,  3  Kitchen  v.  Lee,  11  Paige,  107;  Hillyer  v. 
Euss.   241;  Curtis  v.  Patton,   11  S.  &  R.  Barnett,  3  Edw.  222;    Oltman  v.  Mack, 
305  ;    Hiiiely  v.  Margarity,   3  Penn.  428  ;  3  Sandf.  Ch.  431 ;  Kilgore  v.  Jordan,  17 
Ordinary  v.  Wherry,   1   Bail.   (S.  C.)  28;  Tex.  341.     See  as  to  acts  of  ratification, 
Norris  v.  Vance,  3  Eich.  164.     Where  an  Emmons  v.  Murray,  16  N.  H.  385;  Kline 
infant  elects  to  affirm  a  contract,  he  must  v.   Beebe,   6   Conn.   494  ;    Wimberley   v. 
affirm  it  as  a  whole.     He  cannot  affirm  it  Jones,   1  Ga.  Dec.  91 ;  Hartmau  v.  Ken- 
in  part  and  avoid  it  in  part.     Bigelow  v.  dall,  4  Ind.  403;  Boody  v.  McKenney,  23 
Kinney,  3  Vt.  353  ;   Morrill  o.  Aden,  19  Me.  617;  Levering  w.  Heighe,  2  Md.  Ch. 
Vt.  505.  81;  Williams  </.  Mobee,  7  N.  J.  Ecj.  500; 
If  he  retain  property  purchased  under  Wheaton  v.  East,  5  Yerg.  41;  Summers  v. 
a  contract,  he  cannot  under  a  plea  of  in-  Wilson,  2  Coldw.  469. 
fancy  avoid  paying  for  it.    Henry  v.  Root,  i  L.  E.  6  Ch.  Ap.  614. 
33  N.  Y.  526  ;    Forsyth  v.  Hastings,  27  ^  Capper's  Case,  L.  E.  3  Ch.  Ap.  458  ; 
Vt.  646;  Bartholomew  v.  Finnemore,  17  Mann's    Case,   lb.   459,  n.      And  many 
Barb.  428;   Strain  a.  Wright,  7  Ga.  568:  ,  other  cases  to  the  same  effect. 
Bailey  v.  Bainberger,  11  B.  Men.   (Ky.)  »  L.  E.  4  Q.  B.  1. 
113;    Hill  V.  Anderson,  13  Miss.    216;  *  1  Ex.  122. 
VOL.  I.                                                            9 
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during  his  infancy  ;  he  is  asked  to  sign  it,  and  he  put  his  signa- 
ture to  the  words, '  I  certify  the  account  to  be  correct  and  satis- 
factory.' I  understand  these  words  to  mean  that  the  items  are 
properly  set  out,  and  the  sums  charged  in  respect  of  these  items 
satisfactory.  I  do  not  think  the  words  mean  more  than  that. 
There  ought  to  be,  at  least  on  the  part  of  the  debtor,  an  admission 
of  an  existing  liability,  and  we  ought  not  to  strain  the  meaning  of 
the  words  in  the  document  signed  by  the  debtor,  so  as  to  defeat 
the  operation  of  the  statute  passed  for  his  protection."  The  other 
judges  concurred.! 

In  Maynard  v.  Eaton,^  E.  through  his  broker  purchased 
shares,  and  had  them  placed  in  the  name  of  his  son,  an  infant; 
the  seller  not  being  aware  of  the  infancy.  Soon  afterwards,  the 
company  was  wound  up  voluntarily,  and  the  infant  brought  an 
action,  by  his  next  friend,  against  the  plaintiff,  who  was  an  auditor 
of  the  company,  charging  him  with  fraud  in  selling  the  shares, 
knowing  that  the  company  was  in  an  insolvent  condition,  and 
claiming  damages.  There  was  no  allegation  of  infancy,  and  the 
action  was  not  sought  to  be  sustained  on  that  ground.  The  action 
was  compromised  on  the  terms  that  all  charges  of  fraud  should 
be  withdrawn,  and  that  the  purchase-money  should  be  repaid  the 


1  And  see  Hartley  v.  Wharton,  H  A.  & 
E.  934  ;  Mawsou  v'  Beane,  10  Ex.  206  ; 
Hunt  V.  Massey,  5  B.  &  Ad.  902  ;  Lobb  v. 
Stanley,  5  Q.  B.  574  ;  Williams  v.  Moor, 
11  M.  &  W.  256  ;  Cohen  v.  Armstrong, 
1  M.  &  Sel.  724  ;  Whippy  v.  Hillary,  ?,  B. 

6  Ad.  399  ;  Hart  v.  Prendergast,  14  M.  & 
W.  741 ;  Hiuelyu.  Margarity,  3  Barr,  428  ; 
Martin  v.  Mayo,  10  Mass.  137  ;  Gay  v. 
Ballow,  4  Wend.  403  ;  Millard «.  Hewlett, 
19  lb.  301 ;  Thompson  v.  Lay,  4  Pick.  48  ; 
Pearce  v.  Tobey,  5  Met.  168  ;  Everson  v, 
Campbell,  17  Wend.  419. 

The  authorities  in  this  country  are  very 
generally  in  accord  with  the  holding  in 
Rowe  V.  Hopwood,  L.  R.  4  Q.  B.  1.  See 
the  authorities  cited  in  the  previous  note, 
and  see  Smith  v.  Mayo,  9  Mass.  62,  64  ; 
Whitney  v.  Dutch,  14  Mass.  457,  460; 
Ford  V.  Phillips,  1  Pick.  202  ;  Barnaby  v. 
Barnaby,  1  Pick.  221,  223  ;  Thompson  v. 
Lay,  4  Pick.  48  ;  Wilcox  v.  Roath,  12 
Conn.  550  ;  Goodsell  v.  Myers,  3  Wend. 
479  ;  Procter  v.  Sears,  4  Allen,  95  ;  Edger- 
ley  V.  Shaw,  25  N.  H.  514  ;  Taft  v.  Ser- 
geant, 18  Barb.  320  ;  Ackerman  v.  Runyon, 
1  Hilt.  (N.  Y.)  169  ;  Alexander  v.  Hutche- 
son,  2  Hawks  (N.  C),  535  ;  Martin  v.  By- 
rom,  Dudley  (Ga.),  203  ;  Armfieldu.  Tate, 

7  Ired.  L.  258  ;  Reed  v.  Boshears,  4  Sneed, 
118  ;  Buckner  v.  Smith,  1  Wash.  (Va.) 
295  ;  Stokes  v.  Brown,  4  Chand.  (Wis.) 
39;  Burdett  v.  Williams,  30  Fed.  Rep. 


697  ;  Baker  v.  Kennett,  54  Mo.  82.  In 
this  last  cited  case  the  court  said  :  "The 
rule  is  well  settled,  that,  to  constitute  a  rat- 
ification of  an  infant's  contract,  a  mere  ac- 
knowledgment that  the  debt  existed  or 
that  the  contract  was  made  is  not  suffi- 
cient. There  need  not  be  a  precise  and 
formal  promise,  but  there  must  be  a  direct 
and  express  confirmation,  and  a  substan- 
tial promise  to  pay  the  debt  or  fulfil  the 
contract.  The  promise  must  be  made  with 
a  knowledge  of  the  facts,  with  a  deliberate 
purpose  of  assuming  a  liability  from  which 
he  knows  he  is  discharged  by  law."  And 
see  Highley  v.  Barron,  49  Mo.  103  ;  Owens 
V.  Phelps,  95  N.  C.  286  ;  Howard  v.  Simp- 
kins,  70  Ga.  322  ;  Petty  v.  Roberts,  7  Bush 
(Ky. ),  410;  Robinson  v.  Hoskins,  14 
Bush,  393  ;  Philpot  v.  Sandwich  Manuf. 
Co.,  18  Neb.  54  ;  Necker  v.  Koehn,  21 
Neb.  559.  An  infant  cannot  retain  per- 
sonal property  purchased,  and  plead  in- 
fancy as  a  defence  to  a  note  given  for  it. 
See  prior  cases,  and  see  Delano  i>.  Blake, 
11  Wend.  85  ;  Jones  v.  Phcenix  Bank, 
4  Seld.  228  ;  Kitchen  v.  Lee,  11  Paige, 
107.  See,  as  to  his  mere  acknowledgment, 
Bennett  v.  Calkins,  62  Conn.  1,  not 
amounting  to  a  promise.  In  Owen  v. 
Long,  112  Mass.  403,  an  infant's  ratifica- 
tion of  his  signing  a  promissory  note  as 
surety  was  held  binding. 
2  L.  R.  9  Ch.  App.  414. 
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infant.  The  liquidators,  on  discovering  the  infancy,  substituted 
the  name  of  the  plaintiff  for  his,  as  a  contributory  to  the  com- 
pany. The  plaintiff  then  filed  a  bill  against  E.,  charging  that  he 
was  the  real  purchaser  of  the  shares,  and  that  the  plaintiff  was 
not  aware  of  that  fact  when  he  entered  into  the  compromise  with 
the  infant,  and  claiming  to  be  indemnified  by  E.  against  all  loss 
in  respect  of  the  transaction.  Malins,  V.  C,  held  that  the  plain- 
tiff was  entitled  to  be  indemnified,  and  that  he  was  not  precluded 
from  maintaining  the  suit  by  the  compromise  with  the  infant. 
His  decision  was,  however,  reversed  on  appeal,  the  question  of 
infancy  having  had  nothing  to  do  with  the  compromised  suit; 
and  the  infant  having  sued  by  his  next  friend,  there  was  neither 
concealment  of  truth  nor  suggestion  of  what  was  false  relating  to 
the  compromise  matter  ;  the  action  having  been  simply  brought 
for  a  rescission  of  the  contract,  and  whetlier  the  beneficial  owner 
was  the  father  or  the  son  was  wholly  irrelevant.  The  plaintiff's 
bill  was  dismissed. 

In  October,  1865,  C.  purchased  shares  in  a  company,  and  had 
them  transferred  to  B.  as  a  trustee  for  him,  and  B.'s  name  was 
put  on  the  register.  In  March,  1866,  the  company  was  ordered 
to  be  wound  up.  At  the  time  of  the  transfer  B.  was  an  infant, 
and  he  did  not  come  of  age  till  September,  1867.  In  December, 
1867,  B.'s  name  was  settled  on  the  list  of  contributories ;  and  in 
January,  1868,  a  call  was  made,  notice  of  which  was  sent  to  B. 
On  receipt  of  the  notice,  B.  repudiated  the  shares,  and  the  official 
liquidator  took  out  a  summons  to  remove  his  name  from  the  list, 
but,  afterwards,  abandoned  the  summons.  In  April,  1871,  B.,  at 
the  request  of  the  official  liquidator,  wrote  a  letter  authorizing 
him,  in  consideration  of  his  not  proceeding  against  B.  under  the 
call,  to  use  B.'s  name  in  taking  proceedings  against  C,  the  real 
owner  of  the  shares.  Afterwards  B.  took  out  a  summons  to  have 
his  name  removed  from  the  list  of  contributories  ;  it  was  held, 
affirming  the  decision  of  Lord  Romilly,  M.  R.-,  tliat  the  letter  of 
April,  1871,  did  not  operate  as  a  retraction  of  B.'s  repudiation  of 
the  shares ;  and  that  his  name  must  be  removed  from  the  list 
of  contributoi-ies.i 

1  In  re  Contract  Corporation,  Baker's  son  v.  Carpenter,  11  Johns.  539  ;  Jackson 

Case,  L.  R.  7  Ch.  Ap.  115.     As  to  acts  of  v.  Bvirchin,  14  Johns.  124  ;  Hoyle  v.  Stone, 

repudiation  by  an  infant,  see  Cork  &  Ban-  2  Dev.  &  B.  L.  320  ;  Cresinger  u.  Welch, 

don  Ry.  Co.  v.  Cazenove,  10  Q.   B.   935  ;  15    Ohio,    156  ;    McGau    w.    Marshall,    7 

Dnblin  &  Wicklow  Ry.  Co.  v.  Black,  8  Ex.  Humph.  121  ;   White  v.  Flora,  2  Overt. 

181  ;  Mitchell's  Case,   L.  R.   9  Eq.  363  ;  (Tenn.)  426  ;  Heath  v.  West,  26  N.   H. 

Ebbett's  Case,  L.  R.   5  Ch.  302  ;  Holmes  191  ;  Shipman  </.  Haton,  17  Conn.  481  ; 

V.  Blogg,  8  Taunt.  35  ;  Tucker  v.  More-  Walker  v.  Ellis,   12  111.   470  ;   Moore  o. 

land,  10  Pet.  58  ;  Pitcher  v.  Lycock,  7  Ind.  Abemathy,  7  Blackf.  442  ;  Carr  v.  Clough, 

398 ;  Peterson  v.  Laik,  24  Mo.  541 ;  Jack-  26  N.  H.  280  ;  Grace  v.  Hale,  2  Humph. 
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Gr.,  a  shareholder  in  a  limited  company,  transferred  his  shares 
to  A.,  an  infant,  more  than  a  year  before  the  company  was  wound 
up.  A.  transferred  to  D.,  also  an  infant,  who  transferred  to  B. 
three  months  before  the  winding  up.  The  transfers  were  all  re- 
gistered. B.,  who  was  sui  juris  at  the  date  of  the  transfer,  after- 
wards became  bankrupt.  It  was  claimed,  tliat,  under  section  38 
of  the  English  Companies'  Act,  1862,  B.  having  become  bankrupt, 
Gr.  was  liable  as  a  shareholder ;  and  the  court  so  held,  and  that  he 
continued  liable  as  a  member  till  B.'s  transfer  was  registered,  and 
must  be  placed  on  the  list  of  coutributories  as  a  past  shareholder.^ 

The  question  of  the  liability  of  an  agent  who  purchased  shares 
of  stock  and  furnished  the  name  of  one  who  was  afterwards  ascer- 
tained to  be  an  infant,  was  elaborately  examined  in  Merry  v. 
Nickalls.^  The  decision  was  on  the  basis  that,  having  given  the 
name  of  an  infant,  who  was  not  liable,  he  had,  in  fact,  given  no 
name  at  all,  and  he  was  himself  liable  as  principal ;  and  this, 
although  the  time  limited  by  the  rules  of  the  stock  exchange  for 
objecting  to  a  proposed  transferee  had  expired  without  any  such 
objections  having  been  made.^ 

Infancy  is  a  bar  to  an  action  by  an  owner  against  his  super- 
cargo for  breach  of  instructions ;  but  not  to  an  action  of  trover 
for  the  goods.     Still,  however,  infancy  may  be  given  in  evidence 

27.     In  Bingham  v.  Barley,  55  Tex.  281,  Bryant  v.  Pottinger,  6  Bush  (Ky. ),  473  ; 

the  court  said  :  "We  think  the  proper  rule  House  v.  Alexander,  105  Ind.  109  ;  Dill  v. 

that  must  prevail,  in  harmony  with  the  de-  Bowen,  54  Ind.  204  ;  Carpenter  v.  Carpen- 

cisions  and  all  circumstances  in  the  conflict  ter,  45  Ind.  142  ;  Hayes  v.  Parker,  41  N.  J. 

of  authority  upon  the  subject  of  the  rights  Eq.  630  ;  St.  Louis,  &c.  Ry.  v.   Higgins, 

and  duties  of  the  minor,  who,  after  coming  44  Ark.  293;   Stiff'  v.  Keith,   143  Mass. 

of  age,  would  avoid  his  deed  made  during  224  ;  McCarthy  v.  Henderson,  138  Mass. 

his  minority,  is  this  :  that  he  shall  be  held  310  ;  Page  v.  Morse,  128  Mass.  99  ;  Ben- 

to  do  so  within  a  reasonable  time  ;  that  his  nett   i:  McLauchlin,    13  111.   App.   349; 

silence  or  acquiescence  beyond  such  reas-  Hall  u.  Butterfield,  59  N.  H.  354  ;  Bart- 

onable  time  should  conclude  him  from  dis-  lett  ;>.  Bailey,  59  N.  H.  408  ;  Brantley  v. 

affirming  it,  and  that  what  is  a  reasonable  Wolf,  60  Miss.  420. 

time  is  such  a  period  as  in  view  of  the  at-  i  In  re  Contract  Corporation,  Gooch's 

tending  facts  would  rebut  any  presump-  Case,  L.  R.  14  Eq.  454. 
tion  of  an  intended  disaffirmance.     The  ^  L.  R.  7  Ch.  Ap.  733. 

silence  or  non-claim  of  the  minor  for  a  ^  j^  ^^^g  ^^^  jj^^  decision  of  Bacon, 

considerable  length  of  time,  though  less  V.C.,  who  followed  Rennieu,  Morris  L  R 

than  the  penoil  of  limitation,  may  as  eff'ec-  13  Eq.  203,  holding  contra,  was  reversed, 

tually  prove  his  affirmance  or  ratification  and  Rennie  v.  Morris  was  overruled,  Max- 

in  connection  with  the  circumstances  of  ted  v.   Paine,  L.  R.   4  Ex.   81,  being  ap- 

the  case,  as  his  express  acts  or  declarations  proved.     See   an  elaborate  judgment   on 

to  that  effect."     See  further,  as  to  infant's  the   same   subject   by  Blackburn,   J      in 

avoidance  of  his  contracts,  Hoyt  v.  Wil-  Maxted  v.  Paine  (2nd  action),  L.  R.  6  Ex 

kinson,  57  Vt.  404  ;  Pi-ice  v.  Furman,  27  132.     See  further  on  the  question,  Grissell 

Vt.   268  ;   Person  v.  Chase,  37  Vt.   648  ;  v.  Bristowe,  L.  R.   4  C.  P.  36  •   Coles  v 

Abell  V    Warren,   42  Vt.   720  ;  Willis  v.  Bristowe,  L.  R.  4  Ch.  3  ;  Cruse  v.  Paine, 

Twambly,  13  Mass.  204  ;  Belts  v.  Carroll,  lb.  441  ;  Allen  v.  Graves   L   R    5  O    B 

6  Mo.  App.  518  ;  Heath  v.  West,  28  N.  H.  478  ;  Bowring  v.  Shepherd,  L.  R.  6  q'  b' 

108  ;  Cogley  v.  Cushman,  16  Minn.  402  ;  309  ;  Paine  v.  Hutchinson,  L.  R.  3  Ch. 

Skinner  v.  Maxwell,  66  N.  C.  45  ;  Kitchen  388  ;  Sheppard  v.  Murphy  Ir  L  R  1  Ea 

I).  Lee,  11  Paige,  Ch.  108;  Kerr «.  Bell,  44  590.  e  y>  ■     ■     -^4- 

Mo.  120 ;  Towle  w.  Dresser,  73  Me.  252  ; 
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in  an  action  of  trover  upon  the  plea  of  not  guilty  ;  not  as  a  bar, 
but  to  show  the  nature  of  the  act  which  is  claimed  to  be  a  con- 
version. An  infant  is  liable  in  trover,  although  the  goods  were 
delivered  to  him  under  a  contract.^ 


1  Vasse  V.  Smith,  6  Cranch,  226. 

In  Bac.  Ab.  tit.  Infancy,  it  is  laid 
down,  "  If  an  infant  without  any  contract 
wilfully  takes  away  the  goods  of  another, 
trover  lies  against  him.  Also,  it  is  said, 
that  if  he  takes  the  goods  under  pretence 
that  he  is  of  full  age  trover  lies,  because  it 
is  a  wilful  and  fraudulent  trespass." 

An  infant  is  liable  for  his  wilful 
torts,  and  for  damages  for  frauds  com- 
mitted by  him  ;  but  no  fraudulent  repre- 
sentation made  by  an  infant  can  give  va- 
lidity to  any  contract  entered  into  by  him 
which  would  otherwise  be  voidable  for  his 
infancy.  The  action  must  in  all  cases 
arise  solely  upon  the  tort  or  wrong  com- 
mitted by  him.  Studwell  v.  Shapter,  54 
N.  Y.  249  ;  Vasse  v.  Smith,  6  Cranch, 
226 ;  Eckerstein  v.  Frank,  1  Daly,  334  ; 
Heath  v.  Mahoney,  14  N.  Y.  Sup.  Ct. 
100  ;  Eaton  v.  Hill,  50  N.  H.  235.  In 
Eitts  V.  Hall,  9  N.  H.  441,  Parker,  C.  J., 
deduced  from  the  authorities  this  princi- 
ple ;  that  if  the  tort  or  fraud  of  an  infant 
arises  from  a  breach  of  contract,  although 
there  may  have  been  false  representations 
or  concealment  respecting  the  subject-mat- 
ter of  it,  the  infant  cannot  be  charged  for 
this  breach  of  his  promise  or  contract  by  a 
change  of  the  form  of  action.  But  if  the 
tort  is  subsequent  to  the  contract,  and  not 
a  mere  breach  of  it,  but  a  distinct,  wilful, 
and  positive  wrong  of  itself,  then,  al- 
though it  may  be  connected  with  a  con- 
tract, the  infant  is  liable.  But  if  one 
affirms  himself  of  full  age  when  he  is  an 
infant,  and  thereby  procures  a  contract  to 
be  entered  into,  he  is  chargeable  in  dam- 
ages for  a  fraudulent  misrepresentation 
whereby  another  has  received  damage. 
Thus  a  representation  that  the  defendant 
is  of  full  age  is  not  part  of  the  contract, 
nor  does  it  grow  out  of  the' contract,  or  in 
any  way  result  from  it.  It  is  not  any  part 
of  its  terms,  nor  is  it  the  consideration 
upon  which  the  contract  is  founded.  No 
contract  is  made  about  the  infant's  age. 
The  sale  of  goods  is  not  a  consideration  for 
this  affirmation  or  representation.  The 
representation  is  not  a  Ibundation  for  an 
action  of  assumpsit.  The  matter  arises 
purely  ex  delicto.  The  fraud  is  intended 
to  induce  and  does  induce  the  other  party 
to  make  a  contract,  but  that  by  no  means 
makes  it  part  and  parcel  of  the  contract. 
It  is  antecedent  to  the  contract ;  and  if  an 
infant  is  liable  for  a  positive  wrong  con- 
nected with  a  contract,  but  arising  after 
the  contract  has  been  made,  he  may  well 


be  answerable  for  one  committed  before 
the  contract  was  entered  into,  although  it 
may  have  led  to  the  contract.  See  Homer 
V.  Thwing,  3. Pick.  492;  Mills  v.  Graham, 
4  B.  &  P.  140';  Bristow  v.  Eastman,  1  Esp. 
172  ;  Badger  v.  Phinney,  15  Mass.  359  ; 
Livermore  v.  Herschell,  3  Pick.  33,  36  ; 
Eaton  V.  Hill,  50  N.  H.  235  ;  Matthews  v. 
Cowan,  59  111.  341  ;  Hayes  v.  Parker,  41 
N.  J.  Eq.  630  ;  Carpenter  v.  Carpenter,  45 
Ind.  142;  Rice  v.  Boyer,  108  Ind.  472; 
Nolan  0.  Jones,  53  Iowa,  387  ;  Lewis  v. 
Littlefield,  15  Me.  233  ;  Walker  v.  Davis, 
67  Mass.  506  ;  Baxter  v.  Bush,  29  Vt.  465  ; 
Green  o.  Sperry,  16  Vt.  392  ;  Hughes  v. 
Gallans,  10  Phila.  618.  In  Eice  v.  Boyer, 
108  Ind.  472,  the  court,  in  holding  that 
where  an  infant  fraudulently  and  falsely 
represents  that  he  is  of  full  age  he  is  liable 
in  an  action  ex  delicto  for  the  injury  result- 
ing I'rom  his  tort,  say :  "This  result  does 
not  involve  a  violation  of  the  principle 
that  an  infant  is  not  liable  where  the  con- 
sequence would  be  an  indirect  enforcement 
of  his  contract,  for  the  recovery  is  not  upon 
the  contract,  as  that  is  treated  as  of  no 
effect ;  nor  is  he  made  to  pay  the  contract 
price  of  the  article  purchased  by  him,  as 
he  is  only  held  to  answer  for  the  actual 
loss  caused  by  his  fraud.  In  holding  him 
responsible  for  the  consequences  of  his 
wrong  an  equitable  conclusion  is  reached, 
and  one  which  strictly  harmonizes  with 
the  general  doctrine  that  an  infant  is  lia- 
ble lor  his  torts.  Nor  does  our  conclu- 
sion invalidate  the  doctrine  that  an  infant 
has  no  power  to  deny  his  disability,  for  it 
concedes  this,  but  affirms  that  he  must 
answer  for  his*  positive  fraud." 

In  England  the  rule  at  law  has  been  held 
that  an  infant  cannot  be  made  liable  for  a 
fraudulent  representation  that  he  was  of 
full  age,  whereby  the  plaintiff  was  induced 
to  contract  with  him.  Price  v.  Hewett,  8 
Ex.  146;  Liverpool  Adelphi  Loan  Assoc. 
V.  Fairhurst,  9  Ex.  422  :  Johnson  v.  Pye, 
1  Sid.  258  ;  1  Keb.  913.  And  see  Jen- 
nings V.  Rundall,  8  T.  R.  336  ;  Burnard  v. 
Haggis,  14  C.  B.  n.  s.  45  ;  Wright  v. 
Leonard,  11  C.  B.  N.  s.  258  ;  Bartlett  v. 
Wells,  1  B.  &  S.  836  ;  Dee  Roo  v.  Foster, 
12  C.  B.  N.  s.  272.  But  in  England,  in 
the  courts  of  equity  and  bankruptcy,  the 
rule  has  been  acted  on,  as  it  has  generally 
been  in  the  courts  of  law  in  this  country. 
See  Cory  v.  Gertohen,  2  Madd.  40  ;  Wright 
V.  Snowe,  2  De  G.  &  S.  321  ;  Esron  v. 
Nicholas,  1  De  G.  &  S.  118  ;  Clarke  v. 
Cobley,  2  Cox,  173  ;  Clark  v.  Bedford,  13 
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Infancy  is  no  defence  to  an  action  for  money  obtained  by  the 
infant  by  falsehood  and  fraud.^ 


Vin.  Ab.  536  ;  Vaughan  v.  Vanderstegen, 

2  Drew,  165,  369  ;  Overton  v.  Bannister,  3 
Hare,  503  ;  4  Bear.  205  ;  Drury  w.  Drury, 
4  Bro.  C.  C.  506  ;  Beckett  v.  Cordley,  1  Bro. 
C.  C.  352  ;  Kc  parte  Watson,  16  Ves.  265  ; 
Ex  parte  Bates,  2  Mont.  D.  &  D.  337  ;  Ex 
parte  The  Unity  Joint-Stocl^  &c.  Assoc, 

3  De  G.  &  J.  63  ;  Evroy  "  Nicholson, 
2  Eq.  Cas.  Ah.  489  ;  Earl  of  Buckingham- 
shire V.  Drury,  2  Eden,  72. 

In  this  country,  in  Hayes  v.  Parker,  41 
N.  J.  Eq.  630,  the  court  say  :  "  It  is,  of 
course,  true  that  at  law  the  execution  of  this 
paper  [a  release]  by  the  minor  is  voidable. 
Nor  would  his  assertion,  made  at  the  time 
of  his  execution,  that  he  was  of  age  operate 
to  change  his  position  in  a  court  of  law. 
The  fact  that  the  infant  had  by  his  false 
representations  led  the  other  contracting 
party  to  negotiate  and  execute  the  con- 
tract, and  injuriously  change  his  position 
even,  would  in  an  action  by  the  adult  to 
enforce  it  be  no  answer  to  the  plea  of  in- 
fancj'.  At  law  it  is  conclusively  presumed 
that  a  person  within  the  age  is  unfitted 
for  business,  and  that  every  contract  into 
which  he  enters  is  to  his  disadvantage, 
and  that  he  is  incapable  of  fraudulent 
acts  which  will  estop  him  from  interpos- 
ing the  shielil  of  infancy  against  its  en- 
forcement. In  equity,  however,  this  rigid 
rule  has  its  exceptions.  Equity  will  re- 
gard the  circumstances  surrounding  the 
transaction,  the  appearance  of  the  minor, 
his  intelligence,  the  character  of  his  repre- 
sentations, the  advantage  he  has  gained 
by  his  fraudulent  representations,  and  the 
disadvantage  to  which  the  person  deceived 
has  been  put  by  him,  in  determining 
whether  he  should  be  permitted  to  invoke 
successfully  the  plea  of  infancy."  See,  fur- 
ther, School  District  v.  Bragdon,  23  N.  H. 
507  ;  Oliver  v.  McClellan,  21  Ala.  675  ; 

1  Catts  V.  Phalen,  2  How.  376,  382  ; 
Bullock  V.  Babcock,  3  "Wend.  391 ;  Hanks 
V.  Deal,  3  McCord,  257;  Green  v.  S  perry, 
16  Vt.  390  ;  Lewis  v.  Littlefield,  15  Me. 
233  ;  Hartfield  v.  Eoper,  21  Wend.  615, 
620  ;  Brown  v.  Maxwell,  6  Hill  (N.  Y.), 
592,  594;  Homer  v.  Thwing,  3  Pick. 
492;  School  Dist.  v.  Bragdon,  3  Foster 
(N.  H.),  516  ;  Walker  v.  Davis,  1  Gray, 
506;  Humphrey  v.  Douglass,  10  Vt.  71  ; 
Bristow  V.  Eastman,  1  Esp.  172.  And  an 
infant  will  not  be  permitted  to  take  ad- 
vantage of  his  privilege  to  effect  a  fraud  ; 
and,  3pon  avoidance  of  the  contract,  he 
will  be  compelled,  upon  equitable  grounds, 
to  make  restitution  of  the  benefits  obtained 
under  it.  Ex  parte  Unity  Banking  Assoc, 
3  De  G.  &  J.  63  ;  27  L.  J.  B.  33  ;  Nelson  v. 


Gindry  v.  Davis,  6  La.  Ann.  91  ;  Christian 
V.  Welch,  7  La.  Ann.  533  ;  Scott  v.  Watson, 
46  Me.  362  ;  Sikes  v.  Johnson,  16  Mass. 
389  ;  Wallace  v.  Morss,  5  Hill,  391  ;  Conk- 
liu  V.  Thompson,  29  Barb.  218  ;  Ward  v. 
Vance,  1  N;  &  McC.  257  ;  Humphrey  v. 
Douglass,  10  Vt.  71  ;  West  y.  Moore,  14 
Vt.  447  ;  Hutching  v.  Engel,  17  Wis.  230. 
The  cases  at  law  in  this  country  seem  to 
us  to  be  more  consistent  with  sound  prin- 
ciple than  the  English.  The  latter  rest 
on  the  basis  that,  as  virtually  in  all  con- 
tracts made  by  a  minor,  except  for  neces- 
saries, there  is  in  the  very  fact  of  his 
undertaking  to  make  a  contract  at  all  an 
actual  or  constructive  fraud  ;  to  allow  an 
action  to  be  brought  against  an  infant  for 
the  fraud  would  be,  in  effect,  to  take  away 
all  the  protection  with  which  he  is  clothed. 
But  the  decisions  of  both  countries  are  in 
harmony  that  an  infant  cannot  obtain  a 
cancellation  of  his  contract  and  retain  the 
fruits  of  the  contract.  If  he  seek  to  annul 
his  contract  he  must  as  far  as  possible  re- 
store the  other  party  to  the  status  quo  ; 
and  if  in  repudiating  the  contract  he  can- 
not do  this  he  cannot  recover  from  the 
other  contracting  party  the  consideration 
which  he  himself  has  paid.  So  it  would 
seem  more  consistent  with  the  principle 
on  which  these  decisions  are  based,  that, 
although  an  action  will  not  lie  against 
him  on  contract,  yet  when  through  fraud 
he  has  obtained  the  money  or  property  of 
the  other  contracting  party,  and  pleads  his 
infancy  as  a  defence,  thereby  repudiating 
and  disaffirming  the  contract,  he  should 
be  compelled  by  a  restoration  of  the  money 
or  property  to  remit  the  other  party  to  the 
status  quo.  The  contract  is  voidable,  and 
if  he  elect  to  affirm  it  he  can  do  so.  But 
if  he  disaffirm  it  there  would  seem  to  be 
no  sound  reason  why  he  should  not,  agree- 

Stocker,  4  De  G.  &  J.  458  ;  28  L.  J.  C.  760. 
But,  notwithstanding  his  fraud,  an  action 
will  not  lie  against  him  on  the  contract, 
either  to  support  the  contract  or  for  inju- 
ries resulting  from  its  breach.  Johnson  v. 
Pye,  1  Lev.  169;  1  Keb.  913;  Price  v. 
Hewett,  8  Ex.  146  ;  Liverpool  Adelphi 
Loan  Assoc,  v.  Fairhurst,  9  Ex.  422  ; 
Wright  V.  Leonard,  11  C.  B.  N.  s.  258  ; 
Bartlett  v.  Wells,  1  B.  &  S.  836;  De 
Boo  V.  Foster,  12  C.  B.  n.  s.  272; 
Stikanan  v.  Dawson,  1  De  G.  cSc  Sm.  90. 
And  an  infant  is  liable  in  assumpsit  for 
money  stolen,  and  for  the  proceeds  of  sto- 
len property  when  converted  into  money. 
Shaw  V.  Coffin,  58  Me.  254.  And  see 
Walker  v.  Davis,  1  Gray,  506. 
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ably  to  the  general  trend  of  the  decisions 
in  this  country,  be  made  answerable  for 
his  tort,  and  be  compelled  to  make  resti- 
tution of  the  money  or  property  of  the 
other  contracting  party,  exactly  as  he 
would  have  to  do  if  he  were  himself  taking 
proceedings  for  the  cancellation  of  his 
contract.  We  think,  decidedly,  that  the 
American  cases  generally,  and  the  English 
decisions  in  equity  and  bankruptcy,  are 
more  consistent  with  sound  principle  than 
are  the  English  decisions  at  law. 

In  the  old  case  of  Savage  v.  Foster,  13 
Vin.  Ab.  536,  it  was  decided  that  it  is  not 
necessary  that  femes  coverts  or  infants  be 
active  in  promoting  a  purchase  if  it  appear 
that  they  were  privy  to  it,  and  that  it 
could  not  be  done  without  their  knowl- 
edge. There,  A.  had  two  daughters,  B. 
and  C.  A.  was  tenant  for  life  of  lands, 
remainder  to  B.,  a  feme  covert  in  tail.  On 
a  treaty  of  marriage  between  J.  S.  and  C, 
J.  S.  insisted  on  £1000,  which  A.  could 
not  give.  B.  and  her  husband  encour- 
aged the  marriage,  and  solicited  A.  to  con- 
vey the  entailed  lands  to  J.  S.  and  C, 
which  A.  did.  It  was  decreed  after  A.'s 
death  that  B.  should  be  bound  by  the  con- 
veyance, and  levy  a  fine  on  penalty  of  pay- 
ment of  costs  ;  and  a  perpetual  injunction 
was  granted  to  J.  S.  and  C.  for  quiet  pos- 
session. In  Drury  y.  Drury,  4  Bro.  C.  C. 
506,  note.  Lord  Mansfield,  concurring  with 
Lord  Hardwicke,  denied  that  either  by  the 
law  of  England  or  any  other  law  every  con- 
tract made  by  an  infant  was  void  ;  that 
contracts  for  necessaries,  such  as  diet,  edu- 
cation, etc.,  were  good,  and  the  infant's 
body  is  liable  to  be  taken  in  execution  for 
them  ;  so  of  a  sum  advanced  for  taking  an 
infant  out  of  jail :  that  infancy  could 
never  authorize  the  committing  a  fraud, 
as,  if  goods  were  delivered  to  an  infant,  and 
he  embezzled  them,  an  action  of  trover 
would  lie  against  him  ;  as,  if  he  took  an 
estate,  and  was  to  pay  rent  for  it,  he  should 
not  defend  himself  against  payment  of  the 
rent,  and  yet  hold  the  estate  upon  pretence 
of  his  infancy ;  and  relied  on  a  case  of 
Watts  V.  Hailswell,  where  the  infant  issue 
in  tail,  being  eighteen  years  old,  had  en- 
gi-ossed  the  mortgage  deed,  and  did  not 
discover  his  right  to  the  mortgagee.  Lord 
Cowper  held  him  bound,  because  being  of 


years  of  discretion  he  had  acted  dishon- 
estly in  not  discovering  his  title.  Olarke 
V.  Cobley,  2  Cox,  173,  was  decided  on  the 
ground  that  an  infant  shall  not  take  ad- 
vantage of  his  own  fraud,  and  was  not  to 
be  allowed  to  retain  his  wife's  promissory 
notes,  which  had  been  surrendered  to  him 
on  his  giving  his  bond  for  them,  on  his 
pleading  infancy  to  a  suit  on  the  bond. 
In  Cory  v.  Gertcken,  2  Madd.  40,  too,  it 
was  held  that  a  minor  could  not  avail  him- 
self of  his  infancy  as  a  defence  against 
fraud.  The  court  there  said  :  "  Though  in 
general  a  payment  to  an  infant  may  be 
bad,  yet  if  the  infant  practises  a  fraud  he 
is  liable  for  the  consequences.  At  law  an 
infant  is  liable  in  tort,  and  cannot  plead 
his  infancy,  as  where  [a  very  strong  case] 
an  action  of  assumpsit  was  brought  against 
an  infant  for  money  embezzled  by  him." 
Bristow  p.  Eastman,  1  Esp.  172.  In 
Wright  V.  Snowe,  2  De  G.  &  S.  321,  324, 
the  court  said  :  "  It  is  too  late  to  deny 
that  an  infant  may  commit  a  fraud  to  the 
prejudice  of  his  civil  rights  ;  but  what 
amounts  to  such  a  fraud  is  often  a  delicate 
question. "  In  the  case  at  law,  too,  of  Bris- 
tow V.  Eastman,  1  Esp.  172,  where  a  minor 
had  been  guilty  of  embezzlement,  and  an 
action  of  assumpsit  for  money  had  and  re- 
ceived was  brought  against  him,  the  action 
was  sustained ;  Lord  Kenyon  saying  that  he 
was  of  opinion  that  infancy  was  no  defence 
to  the  action  ;  that  infants  were  liable  to 
actions  ex  delicto,  though  not  ex  contractu; 
and  though  the  present  action  was  in  form 
an  action  of  the  latter  description,  yet  it 
was  of  the  former  in  point  of  substance  ; 
that  if  the  plaintiifa  had  brought  an  action 
of  trover  for  any  part  of  the  property 
embezzled,  or  an  action  grounded  on  the 
fraud,  unquestionably  infancy  would  have 
been  no  defence  ;  and  as  the  object  of  the 
present  action  was  precisely  the  same,  his 
opinion  was  that  the  same  rule  should  ap- 
ply, and  that  infancy  was  no  bar  to  the 
action.  These  principles  clearly  are  more 
in  harmony  with  the  doctrines  established 
by  the  cases  at  law  in  this  country  than 
they  are  with  some  of  the  recent  cases  at 
law  in  England,  in  which  latter  the  plea 
of  infancy  in  actions  ex  delicto  has  been 
held  as  available  as  in  actions  ex  con- 
tractu. 
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PART  II. 


MENTAL  DISABILITIES. 


1.  Insanity.  According  to  some  of  the  highest  of  the  old  com- 
mon-law authorities/  no  man  could  be  allowed  to  stultify  himself, 
and  avoid  his  acts,  on  the  ground  of  Ihs  being  non  compos  mentis.^ 


1  Littleton,  §405;  1  Coke's  lust., 
247  b  ;  Beverley's  Case,  4  Rep.  123  a. 

2  A  great  variety  of  tests  or  definitions 
of  insanity  are  furnislied  in  cases  vi^here 
the  issue  of  insanity  or  non-insanity  has 
been  involved.  Lord  Brougham,  in  War- 
ing V.  Waring,  6  Moo.  P.  C.  at  p.  354, 
defines  insanity  to  be  "The  belief  of 
things  as  realities  which  exist  only  in 
the  imagination  of  the  patient."  Sir  John 
NichoU,  in  Dew  v.  Clark,  reported  by 
Dr.  Haggard  at  p.  7;  s.  0.  3  Addams,  79; 
says,  it  is  "A  belief  of  facts  which  no  ra- 
tional person  would  have  believed."  In 
Smith  V.  Tebbitt,  L.  R.  1  P.  &  D.  398, 
both  of  these  are  deemed  unsatisfactory: 
the  first  ou  the  ground  that  sane  people 
often  imagine  things  to  exist  which  have 
no  existence  in  reality,  both  in  the  physi- 
cal and  moral  world;  and  the  second  on 
the  ground  of  fixing  the  limit  of  a  rational 
man's  belief.  The  definition  by  Dr.  Wil- 
lis, a  man  of  great  eminence,  quoted  in 
Dew  V.  Clark  (supra),  "A  pertinacious 
adherence  to  some  delusive  idea,  in  oppo- 
sition to  plain  evidence  of  its  falsity," 
seems  to  offer  surer  ground  ;  but  then  the 
evidence  of  the  falsity  is  to  be  plain,  and 
in  doubtful  cases  the  want  of  such  plain- 
ness is  the  very  difliculty  that  arises.  To 
draw  the  exact  line,  if  there  be  one,  which 
defines  the  limits,  may  be  impossible  ;  but 
to  afiirm  that  some  instances  surpass  it, 
is  not  so.  "No  one,"  says  Burke,  "can 
say  when  twilight  begins  or  ends ;  but 
there  is  ample  distinction  between  day 
and  night."  In  Smith  v.  Tebbitt,  L.  E. 
1  P.  &  D.  398,  the  court  concluded  that 
no  tests,  however  elaborate,  beyond  the 
common  and  ordinary  method  of  judging 
in  such  matters,  would  be  competent  to 
bear  the  strain  of  individual  cases  in  the 


course  of  experience,  in  attempting  to 
assign  limits  within  which  extravagance 
of  thought  is  to  be  pronounced  compatible 
with  sanity.  In  inquiring  what  that  com- 
mon and  ordinary  method  of  judging  is, 
and  upon  what  it  is  founded,  the  court 
said  :  "No  man  knows  aught  of  the  con- 
dition of  another's  mind  except  by  com- 
parison with  his  own.  And  in  instituting 
this  comparison,  we  recognize  the  general 
fact  that  all  mankind  are  endowed  with 
the  same  senses,  moved  by  the  like  emo- 
tions, governed  by  the  same  restraints,  and 
guided  by  the  same  faculties.  All  these 
vary  in  their  force  and  action  in  different 
individuals,  or  the  same  individual  at  dif- 
ferent times.  But  they  vary  within  cer- 
tain limits,  and  certain  limits  only.  It  is 
when  the  words  or  deeds  of  others,  referred 
to  our  own  standard,  and  that  which  by 
experience  is  found  to  be  the  common 
standard  of  the  human  race,  appear  to 
transgress  these  limits,  that  we  suspect 
these  common  senses,  emotions,  and  fac- 
ulties, which  we  know  to  exist,  to  be  the 
subjects  of  disorder  or  disease.  If  the 
divergence  be  very  marked,  and  exhibit 
itself  on  many  subjects  or  with  uniform 
constancy  in  the  behavior  of  the  indi- 
vidual, we  pronounce  disease  without 
hesitation.  In  proportion  as  the  diver- 
gence is  either  casual  or  trifling,  or  open 
to  some  other  probable  solution,  the  in- 
quiry is  difficult,  and  the  judgment  hesi- 
tates. Here,  then,  I  think,  is  the  simple 
rule  by  which  mankind  in  general  pro- 
nounce upon  mental  disease.  But  to 
those  who  have  studied  the  subject  of 
insanity,  another  and  alternative  method 
is  open. 

"There  may  be,  and  no  doubt  are, 
many  whose  insanity  is  suspected  but  not 
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But  this  rule,  iii  modern  times,  has  been  relaxed,  and  unsoundness 
of  mind  is  now  a  good  defence,  generally,  to  an  action 'upon  a  con- 
same  time,  having  once  so  conceived,  he 
is  incapable  of  being,  or,  at  least,  of  heing 
permanently,  reasoned  out  of  that  concep- 
tion, such  a  patient  is  said  to  be  under  a 
delusion  in  a  peculiar,  half-technical  sense 
of  the  term;  and  the  absence  or  presence 
of  delusion,  so  understood,  forms,  in  my 
judgment,  the  true  and  only  test  or  cri- 
terion of  absent  or  present  insanity."  See 
also  Cartwright  r.  Cartwright,  1  Phill.  Ec. 
E.  90;  Austen  v.  Graham,  8  Moo.  P.  C. 
493  ;  Mudway  v.  Croft,  3  Curt.  675  ;  The 
Queen  w.  Hill,  2  Den.  C.  C.  254;  McAdam 
V.  Walker,  1  Dow,  178.    ■ 

The  question  as  to  what  is  lunacy  came 
up  before  Hudson,  J.,  in  Robertson  v. 
Lyon,  24  S.  C.  266,  in  an  action  to  vacate 
a  finding  of  lunacy,  when  the  court  said: 
"In  this  present  inquiry  lunacy  is  a  term 
of  general  import,  embracing  every  kind 
of  insanity  or  unsoundness  of  mind  that 
incapacitates  a  person  to  attend  to  the 
ordinary  business  of  life.  It  is  not  a  mere 
weakness  of  mind,  nor  a  want  of  good 
business  talent,  nor  is  it  thoughtlessness 
and  improvidence  in  business.  Men  of 
sound  mind  are  frequently  spendthrifts. 
Such  have  the  full  right  to  use,  enjoy, 
waste,  and  destroy  their  property,  and  it 
is  nobody's  business  nor  right  to  interfere. 
Some  men  waste  their  all  in  gambling  and 
dissipation,  but  cannot  be  pronounced 
insane  in  the  proper  sense  of  the  word. 
That  unsoundness  of  mind,  that  lunacy, 
which  we  are  inquiring  after  in  this  issue, 
is  such  an  unsoundness  of  mind  as  is  evi- 
denced by  a  total  absence  of  sufficient  men- 
tal capacity  to  attend  to  the  ordinary  busi- 
ness of  life.  When  one  is  entirely  incapable 
of  caring  for,  controlling,  and  managing 
his  own  person  and  property,  he  is,  in  the 
eye  of  the  law,  a  lunatic,  requiring  a  guar- 
dian. This  may  arise  from  various  causes, 
and  among  them  from  old  age,  when  it  is 
termed  senilis  dementia.  It  happens  when 
the  body  outlives  the  mind.  ...  A  ncm 
compos  mentis — a  lunatic  —  is  a  person 
who  is  so  far  deprived,  from  any  cause,  of 
intelligence  and  sense  as  to  be  incapable 
of  caring  for  and  managing  his  person  and 
property,  and  who  for  that  purpose  abso- 
lutely requires  a  guardian."  In  Fitz- 
gerald V.  Shelton,  95  N.  C,  with  reference 
to  the  evidence  to  prove  insanity,  the 
court  said:  "A  very  great  variety  of  facts 
oftentimes  make  evidence  tending  to  prove 
the  insanity  of  a  person  alleged  to  be  in- 
sane. If  his  general  course  of  conduct,  his 
methods  of  business,  his  particular  business 
transactions,  his  conversation,  his  decla- 
rations made  from  time  to  time,  his  or- 
dinary speech,  his  speech  and  actions  on 


proved ;  but  in  the  large  majority  of  the 
insane,  mental  disease  admits  of  no  doubt 
whatever.  Their  ideas,  their  conduct  and 
demeanor,  contrast  at  almost  every  point 
of  comparison  with  those  of  their  fellow- 
men.  And  it  is  the  especial  business  of 
those  who  devote  themselves  -to  the  miti- 
gation or  cure  of  this  fearful  malady  to 
study  the  ways,  and  forms  of  thought  and 
expression,  which  attend  upon  it;  the  sort 
of  things  that  the  insane  say  and  do;  their 
bearing  and  demeanor;  the  occasions  they 
choose  or  decline  for  the  exhibition  of 
their  ruling  ideas.  All  these  become  fa- 
miliar to  the  medical  attendant.  Hence 
he  is  furnished  with  another  road  by 
which  to  approach  the  determination  of 
insanity  in  a  doubtful  case.  He  can  rea- 
son from  the  certainly  to  the  probably 
diseased  mind,  and  is  enabled  to  trace  in 
the  latter  lineaments  which  are  clearly 
marked  in  the  former.  Thus  while  the 
world  at  large  can  only  contrast  the 
doubtful  case  with  the  sane,  the  physi- 
cian has  at  hand  the  alternative  contrast 
with  the  insane.  It  is  a  consequence  of 
these  alternative  methods  of  judgment 
that  the  question  of  insanity,  though  it 
falls  to  the  lot  of  a  legal  tribunal,  is  prop- 
erly a  mixed  one,  —  partly  within  the 
range  of  common  observation,  and  in  so 
far  fit  to  be  considered  by  a  jury;  partly 
within  the  range  of  special  experience,  and 
in  so  far  the  proper  subject  of  medical  in- 
quiry. It  is  the  oiEce  of  the  court,  then, 
to  inform  itself,  as  far  as  opportunity  per- 
mits, of  the  general  results  of  medical  ob- 
servation, and  to  approach  the  subject  of 
the  case  on  the  two  opposite  sides  thus 
indicated,  —  searching  for  a  fit  conclusion 
by  alternately  presenting  the  parallel  of 
sanity  and  insanity  to  the  sayings  and 
doings  of  the  deceased."  Per  Sir  J.  P. 
Wilde,  in  delivering  the  judgment  in 
Smith  V.  Tebbitt,  L.  R.  1  P.  &  D.  398, 
403,  et  seq.  And  see  Waring  v.  Waring, 
6  Moo.  P.  C.  341 ;  Thornton  v.  Howe,  31 
Beav.  14;  Synies  v.  Green,  1  Sw.  &  Tr. 
401  ;  Nottidge  v.  Prince,  2  Giff.  246 ; 
Wood's  Case,  27  State  Trials,  at  p.  1315; 
Prinsep  v.  Dyce  Sombre,  10  Moo.  P.  C. 
232;  Dew  o.  Clark,  3  Addams,  79.  Sir 
John  NichoU,  in  Dew  v.  Clark  (supra), 
says:  "The  true  criterion  —  the  true  test 
—  of  the  absence  or  presence  of  insanity, 
I  take  to  be  the  absence  or  presence  of 
what,  used  in  a  certain  sense  of  it,  is 
comprisable  in  a  single  term, — delusion. 
Whenever  the  patient  once  conceives  some- 
thing extravagant  to  exist,  which  has  still 
no  existence  whatever  but  in  his  own 
heated  imagination,  and  whenever,  at  the 
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tract,  if  it  can  be  shown  that  the  defendant  was  not  of  capacity  to 
contract,  and  the  plaintiff  knew  it.^    But  when  a  person,  apparently- 


particular  occasions,  his  habits,  are  very 
eccentric,  foolish,  unnatural,  absurd,  and 
shocking  to  reasonable  people,  what  he  so 
says  and  does  is  evidence  to  prove  that 
he  is  insane.  Such  evidence  would  be 
stronger  or  weaker  in  proportion  to  the 
degree  of  absurdity,  unreasonableness,  and 
unnaturalness  of  what  such  person  so  did 
and  said.  It  might  be  very  strong  ;  it 
might  be  so  very  slight  as  not  to  be  suffi- 
cient to  go  to  the  jury  at  all.  Merely  im- 
moral, vicious,  and  criminal  acts  would 
not  of  themselves  be  evidence  of  insanity; 
but  they  might  be,  in  connection  with 
other  facts.  In  an  inquiry  in  such  re- 
spect, it  becomes  necessary  and  pertinent 
to  scrutinize  the  transactions,  declarations, 
and  conduct  of  the  party  whose  sanity  is  in 
question,  with  a  view  to  ascertain  whether 
or  not  the  same  are  indeed  absurd,  unrea- 
sonable, and  unnatural.  It  is  not  every 
act  that  seems  to  be  thus  that  is  so  in 
fact.  It  frequently  turns  out  that  what 
so  appears  is  just  the  reverse,  and  tends 
to  prove  the  intelligence  and  wisdom  of 
the  person  doing  the  act  in  question. 
Hence  explanatory  evidence  as  to  the  rea- 
sonableness, naturalness,  justice,  and  wis- 
dom of  the  particular  acts  or  transactions 
relied  upon  as  evidence  of  insanity,  is 
competent."  And  see  Barbo  v.  Rider,  67 
"Wis.  598  ;  In  re  Will  of  Chapin,  ,S2  Wis. 
557;  In  n  Will  of  Cole,  49  Wis.  179; 
Wright  u.  Jackson,  59  Wis.  584 ;  Per- 
rine's  Case,  41  N.  J.  Eq.  409  ;  Brower  v. 
Fisher,  4  Johns.  Ch.  441;  In  re  Barker, 
2  Johns.  Ch.  232  ;  Dickenson  v.  Blisset, 
1  Dick.  268 ;  Gibson  v.  Jeyes,  6  Ves.  267, 
273  ;  Ridgway  v.  Darwin,  8  Ves.  65  ;  Ex 
parte  Cranmer,  12  Ves.  445 ;  Riggs  v. 
American  Home  Missionary  Society,  35 
Hun,  656;  Jackson  v.  Jackson,  37  Hun, 
306;  English  v.  Porter,  109  111.  285;  Doty 
V.  Hubbard,  55  Vt.  278  ;  Pavey  v.  Win- 
trode,  87  Ind.  379;  Wolff  v.  Connecticut 
Mutual  Life  Ins.  Co.,  2  Flip.  C.  Ct.  355; 
Me  Helmbold,  12  Phila.  424.  Although 
the  mind  of  an  individual  may  be  to  some 
extent  impaired  by  age  or  disease,  still  if 
he  be  capable  of  transacting  his  ordinary 
business  his  acts  will  be  valid.  English 
V.  Porter,  109  111.  285,  291  ;  Meeker  v. 
Meeker,  75  111.  266 ;  Trish  <,.  Newell,  62 
111.  196;  Pickerell  v.  Morss,  97  111.  220  ; 
Lindsey  ti.  Lindsey,  50  111.  79.  When 
lunacy  is  once  established,  the  burden  is 
on  the  party  claiming,  through  any  act 
of  the  lunatic,  to  show  that  it  was  done  in 
a  lucid  interval.  Wright  v.  Jackson,  59 
Wis.  569,  576;  Ripley  v.  Babcock,  13  Wis. 
425.  The  adjudication  of  insanity  fixes 
the  legal  status  of  the  party  as  to  liis  in- 


capacity to  make  contracts.  Redden  v. 
Baker,  86  Ind.  194  ;  L'Amoureux  v. 
Crosbv,  2  Paige,  422 ;  Wadsworth  a. 
Sharpsteeu,  8  N.  Y.  388  ;  Wadsworth  v. 
Sherman,  14  Barb.  169;  Fitzhugh  w.  Wil- 
cox, 12  Barb.  235  ;  Leonard  v.  Leonard, 
14  Pick. '280;  Imhoff  w.  Witmer's  Admrs., 
31  Pa.  St.  243. 

1  Dane  v.  Viscountess  Kirkwall,  8  C. 
&  P.  679;  Gorei).  Gibson,  6  M.  &  W.  623; 
Mitchell  V.  Kingman,  5  Pii;k.  431;  Rice 
V.  Peet,  13  Johns.  543;  Grant  v.  Thomp- 
son, 4  Conn.  103;  Seaver  v.  Phelps,  11 
Pick.  304;  Barsell  v.  Chancellor,  5  Whart. 
374;  Yates  v.  Boen,  2  Str.  1104;  Cole  v. 
Robins,  Bull.  N.  P.  172;  Cooke  v.  Clay- 
worth,  18  Ves.  12;  Baxter  v.  Earl  of  Ports- 
mouth, 5  B.  &  C.  170;  Browne  v.  Jod- 
drell,  M.  &  Malk.  105. 

In  Browne  v.  Joddrell,  M.  &  Malk. 
105,  in  an  action  of  assumpsit,  the  de- 
fence relied  on  was  unsoundness  of  mind  ; 
but  it  was  not  claimed  that  the  plaintiff 
"was  aware  of  the  defendant's  malady,  or 
had  in  any  way  been  guilty  of  fraud. 
Lord  Tenterden  was  willing  to  receive 
the  evidence  offered,  but  held  that  the 
defence  would  not  avail  unless  it  were 
shown  that  the  plaintiff  imposed  on  the 
defendant.  Lord  Tenterden  said:  "The 
old  cases  go  the  length  of  saying  that  a 
party  shall  in  no  case  be  allowed  to  set  up 
his  own  insanity.  That,  1  think,  is  too 
general  a  rule.  If  you  can  show  that  any 
means  were  used  to  impose  upon  a  person 
of  weak  or  unsound  mind,  I  think  that  in 
this,  as  in  all  other  cases  of  fraud,  it  is 
an  answer."  And  in  Levy  v.  Baker,  M. 
&  Malk.  106,  note  i,  which  was  also  an 
action  of  assumpsit,  it  was  proved  that  at 
the  time  of  the  transactions  the  defendant 
was  manifestly  insane,  and  evidence  was 
given  of  fraudulent  advantage  taken  by 
the  plaintiff.  Best,  C.  J.,  after  argument 
on  the  admissibility  of  the  defence,  left  it 
to  the  jury  to  say  whether  the  plaintiff, 
at  the  time  he  dealt  with  the  defendant, 
knew  of  his  insanity.  If  he  did,  it  was  a 
gross  fraud,  and  the  jury  ought  to  find  for 
the  defendant,  which  they  did.  AVhere 
R.  was  at  the  time  of  executing  a  mort- 
gage notoriously  insane,  and  was,  to  the 
knowledge  of  the  mortgagee,  in  a  state  of 
imbecility,  the  mortgage  was  annulled, 
although  at  the  time  of  making  the  mort- 
gage R.  had  not  been  interdicted.  Fecel 
Admr.  v.  Guinault,  32  La.  Ann.  91. 
And  where  a  contract  is  set  aside  be- 
cause one  of  the  parties  to  it  is  notori- 
ously insane  at  the  time  of  making  it,  the 
doctrine  of  restitutio  ad  integrum  will  only 
be  applied  to  the  extent  that  the  insane 
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of  sound  mind,  and  not  known  to  be  otherwise,  enters  into  a  contract 
for  the  purchase  of  property  which  is  fair  and  bond  fide,  and  which 
is  executed  and  completed,  and  the  property,  the  subject-matter  of 
the  contract,  has  been  paid  for  and  fully  enjoyed,  and  cannot  be 
restored  so  as  to  put  the  parties  in  statu  quo,  the  contract  cannot 
afterwards  be  set  aside,  either  by  the  alleged  lunatic  or  those  who 
represent  him.^ 


person  has  derived  benefit  from  the  con- 
sideratiou  received  for  his  contract.    Legay 
V.  Marston,  32  La.  Ann.  170.     lu  Anglo- 
Californian  Bank  v.  Ames,  27  Fed.  Kep. 
727,  it  was  held  that  the  negotiable  paper 
obtained  from  an  insane  person  by  fraud 
and  deception,  and  without  consideration, 
could  not  be  collected  by  an  innocent  pur- 
chaser without  notice.     See  also  Dexter  v. 
Hall,  15  Wall.  20;  Wirebach  v.  First  Nat. 
Bank,  97  Pa.  43  ;   Moore  v.  Hershey,   9 
Norris,  196  ;    McClain  v.  Davis,  77  Ind. 
419;  Burke  ».  Allen,  29  N.  H.  106;  Mar- 
vin V.  Inglis,   39  How.  (N.  Y.)  329.     On 
the  question  of  knowledge  of  insanity,  the 
general  rule  is  that  absence  of  knowledge 
of  the  insanity  of  the  party,  as  vfell  as 
fairness  in  other  respects,  must  concur  to 
give  validity  to  a  contract  with  a  lunatic. 
Knowledge  or  information  such  as  would 
lead  a  prudent  person  to  the  belief  of  the 
incapacity,  is  such  evidence  of  bad  faith 
as  will  avoid  the  contract.    Matthiessen  & 
Weichers  Refrig.  Co.  v.  McMahon's  Adinr., 
38  N.  J.  L.  536;  Lincoln  v.  Buckmaster,  32 
Vt.  652.     See  Price  v.  Berrington,  7  Hare, 
402  ;   Elliott  v.  Ince,  7  De  G.  M.  &  G. 
475;  Yanger  v.  Skinner,   1  McCart.  389; 
Eaton  V.  Eaton,  8  Vroom,  108  ;  Jlatthews 
V.  Baxter,  L.  R.  8  Ex.   132.     And  where 
one  who  had  no  capacity  to  make  con- 
tracts or  transact  business,  and  his  want 
of  such  capacity  was  apparent  to  any  per- 
son of  ordinary  prudence  and  observation 
who  might  converse  with  him,  exchanged 
horses   with   the  defendant,   it  was   held 
that  the  guardian  of  the  insane  man  could 
recover  back  the  horse  given  by  his  ward 
to  the  defendant,  without  being  compelled 
to  restore  the  defendant's  horse.     Halley 
V.   Twester,   72  Mo.   73.      See  Tolson   o. 
Garner,  15  Mo.  494  ;   Farley  v.  Parker,  6 
Oregon,    105  ;    Dexter  v.  Hall,   15  Wall. 
20;    Henry  v.  Fine,   23  Ark.   417;    Lan- 
caster Co.  Bank  v.   Moore,  78  Pa.   407; 
Rusk  w.  Fenton,  14  Bush,  490;    Betts  v. 
Carroll,  6  Mo.  App.  518. 

1  Molton  V.  Cararoux,  2  Ex.  487,  18 
L.  J.  Ex.  68,  afiirmed  in  error,  4  Ex.  17, 
18  L.  J.  Ex.  356.  And  see  Howard  v. 
The  Earl  of  Digby,  2  01.  &  Fin.  634;  Wil- 
liams V.  Wentworth,  5  Beav.  325  ;  Selby 
V.  Jackson,  6  Beav.  192  ;  Niell  v.  Morley, 
9  Yes.  478;  Browne  v.  Joddrell,  3  C.  &  P. 


30,  per  Lord  Tenterden  ;  Beals  v.  See,  10 
BaiT,  66  ;  La  Rue  v.  Gilkyson,  4  Barr, 
375;  Beaven  v.  McDonnell,  9  Ex.  309; 
Elliot  V.  Ince,  7  De  G.  M.  &  G.  475. 

Courts  of  equity  have  long  recognized 
the  principle  that  the  contract  of  a  person 
not  having  sufficient  mental  capacity  to 
enter    into   such   contract,    although   not 
wholly  non  compos,  may  be  avoided  under 
certain  circumstances,  provided  it  can  be 
done  without  injustice  to  the  opposite  con- 
tracting party.     But  when  the  party  con- 
tracting with  the  lunatic  acted   in  good 
faith,  without  knowledge  of,  or  reason  to 
suspect,  his  mental   incapacity,   and   the 
party  cannot  be  put  in  statu  quo,  a  court 
of  equity  will  not  interfere  to  set  aside 
the  contract.      Kiggs  v.  American  Tract 
Society,    26    Hun    (N.   Y.),    481,    488; 
Loomis  V.  Spencer,   2  Paige,  158  ;    Price 
V.  Barrington,  15  Jur.  999  ;  3  Mac.  &  G. 
486;  Spraguev.  Duel,  11  Paige,  480;  Neil 
V.  Morley,  9  Ves.  478  ;   Person  v.  Warren, 
14  Barb.  488  ;  Dane  v.  Kirkwall,  8  C.  & 
P.  679;  Tarbuck  v.  Bispham,  2  M.  &  W. 
6.     Where  a  person  has  been  permitted  to 
act  entirely  at  his  own  discretion,  and  to 
do  all  the  acts  which  the  most  sane  man 
is  intrusted   to  execute,  and   this   course 
has  been  going  on  with  the  knowledge  of 
all  his  family  who  had  any  interest  in,  or 
feeling  about,  the  management  of  his  af- 
fairs, the  officer  to  whom  the  jurisdiction  in 
lunacy  is  confided  will  be  very  cautious  be- 
fore he  establishes,  on  the  petition  of  those 
parties,  a  commission  which  is  sought  to 
have  a  retrospective  operation,  and  to  af- 
fect transactions  which  took  place  whilst 
the  alleged  lunatic  was  allowed  to  act  as 
if  he  were  sane,  and  to  deal  with  a  variety 
of  persons  who,  without  any  unfairness  on 
their  part,  would  be  involved  in  the  con- 
sequences of  establishing  such  a  commis- 
sion.     Ex  parte  Hall,  7  Ves.  264.     The 
case  of  Molton  v.  Camroux,  2   Ex.   487, 
4  Ex.   17,  was  decided  on  the  principle 
that  an  executed  contract,  when  the  par- 
ties have  been  dealing  fairly,  and  in  ig- 
norance of  the  lunacy  of  the  party  with 
whom  they  were  contracting,  should  not 
afterwards  be  set  aside.     This  decision,  as 
we  state  in  the  text,  was  approved  in  Elli- 
ott V.  Ince,  7  De  G.  M.  &  G.  475,  as  one 
of  necessity,  and  it  was  declared  that  a 
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And,  therefore,  in  a  case  where  a  lunatic  purchased  annuities 
for  his  life  of  a  society  which,  at  the  time,  had  no  knowledge  of 
his  unsoundness  of  mind,  the  transaction  being  in  the  ordinary 
course  of  human  affairs,  and  fair  and  bond  fide  on  the  part  of  the 
society,  it  was  held  that,  after  the  death  of  the  lunatic,  his  personal 
representatives  could  not  recover  from  the  society  the  premiums 
paid  for  the  annuities.^  And  in  another  case,  the  plaintiff  con- 
tracted to  purchase  an  estate  from  the  defendant,  and  paid  a 
deposit  on  the  terms  that  unless  he  objected  to  the  title  within  a 
certain  time,  the  same  should  be  considered  as  accepted.  No 
objection  was  made  by  him  to  the  title.  The  plaintiff  at  the  time 
of  the  contract,  and  of  the  payment  of  the  deposit,  was  a  lunatic 
incapable  of  understanding  the  meaning  of  a  contract  or  of  man- 
aging his  affairs,  and  derived  no  benefit  from  the  contract,  but 
these  facts  were  unknown  to  the  defendant,  who  made  the  contract 
with  him  faii'ly  and  lond  fide,  believing  him  capable  of  under- 
standing the  same.  It  was  held,  that  as  the  contract  was  entered 
into  by  the  defendant,  and  the  money  received  fairly  and  in  good 
faith  and  without  knowledge  of  the  lunacy,  and,  so  far  as  con- 
cerned the  deposit,  the  transaction  was  completely  executed,  the 
plaintiff  was  not  entitled  to  a  return  of  the  money  so  deposited.^ 


contrary  doctrine  would  render  all  ordinary 
dealings  between  man  and  man  unsafe.  The 
same  doctrine  has  been  acted  on  in  many 
other  eases.  In  re  Beckwith,  3  Hun,  443; 
Canfieid  v.  Fairbanks,  63  Barb.  461;  Lan- 
caster County  Bank  v.  Moore,  78  Pa.  407; 
Wielder  v.  Weakley,  34  Ind.  181;  Matth- 
iessen  u.  McMahon,  38  N.  J.  L.  636 ; 
Behrens  o.  McKenzie,  23  Iowa,  333;  Mu- 
tual Life  Ins.  Co.  v.  Hunt,  79  N.  Y.  541; 
Shoulters  v.  Allen,  51  Mich.  529;  Nace  v. 
Boyer,  30  Pa.  99;  Henderson  v.  McGregor, 
30  Wis.  78 ;  Young  v.  Stevens,  48  N.  H. 
133;  Baldrick  v.  Garvey,  66  Iowa,  14  ; 
Soanlan  b.  Cobb,  85  111.  296.  In  this 
last-cited  case  it  is  said  that  the  English 
doctrine,  and  that  generally  recognized  by 
the  courts  in  this  country,  is,  where  a  pur- 
chase from  an  insane  person  is  made  and 
a  conveyance  obtained  in  good  faith  for 
a  sufficient  consideration,  and  without 
knowledge  of  the  insanity,  the  considera- 
tion must  be  returned  before  the  convey- 
ance will  bp  avoided.  And  the  courts 
have  gone  further,  and  held,  that  where 
persons  apparently  of  sound  mind,  and 
not  known  by  the  adverse  party  to  be 
otherwise,  enter  into  a  contract  which  is 
fair  and  bond  fide,  and  which  is  executed 
and  completed,  and  the  property  which  is 
the  subject  of  the  contract  cannot  be  re- 
stored so  as  to  put  the  parties  in  statu  quo, 
such  contracts  cannot  be  set  aside  either 
by  the  alleged  lunatic  or  those  who  repre- 


sent him.  Eaton  v.  Eaton,  8  Vroom,  108; 
Niell  V.  Morley,  9  Ves.  478;  Molton  v. 
Camroux,  2  Ex.  487;  Can- k.  Holiday,  5 
Ired.  Eq.  167;  Sprague  v.  Duell,  11  Paige, 
480  ;  Lavere  v.  Gilkyson,  4  Barr,  375  ; 
Beale  v.  Lee,  10  Barr,  56;  McCormick  v. 
Littler,  85  111.  62.  But  though  equity 
in  some  cases  will  protect  persons  dealing 
in  good  faith,  and  without  knowledge, 
with  lunatics  who  appear  to  be  rational; 
yet  in  no  case  will  a  contract  with  such  a 
person  be  upheld  as  between  themselves 
when  the  transaction  is  without  any  con- 
sideration. In  such  a  case,  as  the  insane 
person  has  received  no  benefit,  and  the 
other  party  suffered  no  loss,  no  equity  can 
arise  in  favor  of  the  other  party.  Hull  v. 
South,  109  Ind.  315 ;  Manning  v.  Gill, 
L.  R.  13  Eq.  485.  See,  further,  Gribben 
V.  Maxwell,  34  Kan.  8;  Lozear  v.  Shields, 
23  N.  J.  Eq.  509  ;  Darren  v.  White,  42 
N.  J.  Eq.  569  ;  Surles  v.  Pipkin,  69  N.  C. 
513 ;  Sawyer  v.  Lufkin,  56  Me.  308  ;  Van 
Horn  V.  Hann,  39  N.  J.  L.  207.  Where 
a  guardian  carries  on  the  business  of  an 
insane  person,  parties  dealing  with  the 
guardian  only  as  such  cannot  hold  the 
guardian  personally  liable  for  debts  con- 
tracted in  carrying  on  the  business  of  the 
insane  person.  Western  Cement  Co.  v. 
Jone.s  8  Mo.  App.  373. 

1  Molton  V.  Camroux,  supra. 

2  Beaven   v.    McDonnell,   9    Ex.   309; 
23  L.  J.  Ex.  94.     The  same  doctrine,  in 


PART  II.]  MENTAL  DISABILITIES.  141 

The  rule,  both  of  law  and  of  equity,  as  to  a  contract  entered 
into  by  a  person  apparently  of  sound  mind,  and  not  known  by  the 
other  contracting  party  to  be  insane,  is,  that  such  a  contract, 
if  fair,  bond  fide,  and  completely  executed,  is  valid ;  and  even  in 
cases  where  the  contract  may  possibly  be  void  at  law,  courts  of 
equity  will  not  interfere  to  set  it  aside,  except  in  the  case  of  fraud. 
To  vitiate  a  contract,  the  knowledge  of  the  lunacy  or  incapacity 
must  be  not  merely  actual,  but  presumably  sufficient,  from  cir- 
cumstances known  to  the  other  contracting  party ,i  to  lead  him  to 
a  reasonable  conclusion  that  the  person  with  whom  he  is  dealing  is 
of  unsound  mitid.^ 

Lord  Cranworth,  in  Elliott  v.  Ince,^  put  the  reason  of  the  rule 
thus  :  "  The  principle  in  Molton  v.  Camroux  *  was  that  executed 
contracts,  where  the  parties  had  been  dealing  fairly,  and  in  igno- 
rance of  the  lunacy,  sliould  not  be  set  aside.  This  was  a  decision 
which  might  be  described  as  a  decision  of  necessity.  A  contrary 
decision  would  render  all  dealings  unsafe.  How  was  a  shop-keeper 
who  sold  his  goods,  to  know  whether  the  customer  was  of  unsound 
mind  ?  .  .  .  The  result  of  the  authorities  appeared  to  be  that  deal- 
ings by  way  of  sale  and  purchase  by  a  person  apparently  sane, 
but  afterwards  found  to  be  insane,  would  not  be  set  aside  as 
against  those  who  had  dealt  with  him  on  the  faith  of  his  being  a 
person  of  competent  understanding." 

But  it  has  been  generally  held  in  this  country,  not  only  that 

effect,  is  held  in  Campbell  v.  Hooper,  3  potes  mentis,  is  fraud.  And  so,  if  a  pur- 
Sm.  &  G.  153;  24  L.  J.  Ch.  644;  Dane  chase  is  made  in  good  faith,  without  any 
V.  Viscountess  Kirkwall,  8  C.  &  P.  679;  knowledge  of  the  incapacity,  and  no  ad- 
Elliott  V.  Ince,  7  De  Gt.  M.  &  G.  475 ;  vantage  has  been  taken,  courts  of  equity 
26  L.  J.  Ch.  821.  will  not  interfere  to  set  aside  the  contract, 

'  Evidence  of  the  general  reputation  of  if  injustice  will  be  thereby  done  to  the 
the  insanity  of  a  person  in  the  neighbor-  other  side,  and  the  parties  cannot  be 
hood  in  which  he  resides  is  inadmissible  placed  in  statu  quo,  or  in  the  state  in  which 
to  prove  that  a  person  was  cognizant  of  they  were  before  the  purchase."  In  Niell 
that  fact.  Greenslade  v.  Dare,  20  Beav.  v.  Morley,  9  Ves.  482,  Sir  William  Grant 
284;  24  L.  J.  Ch.  490.  See  further  as  to  refused  to  interfere,  and  left  the  party 
evidence  of  insanity,  Hume  v.  Burton,  1  seeking  to  invalidate  an  executed  con- 
Eidgw.  P.  C.  211;  Clark  v.  Periam,  tract,  entered  into  ftoittJ  ^&  and  without 
2  Atk.  340;  9  Mod.  346;  Blatchford  ti.  knowledge  of  the  plaintiffs  insanity,  to 
Christian,  1  Knapp,  73;  1  Hale,  P.  C.  his  remedy,  if  anj',  at  law.  And  in  Price 
29,  30;  Eochfort  v.  Ely,  1  Ridgw.  P.  C.  v.  Berrington,  3  McN.  &  G.  496,  Lord 
532 ;  Barnesly's  Case,  2  Eq.  Abr.  580.  Truro  acted  upon  the  same  principle, 
The  rules  of  judging  in  equity  and  at  law  and  dismissed  a  bill  to  set  aside  a  convey- 
in  cases  of  insanity  are  the  same.  Ben-  ance,  although  the  jury,  on  an  issue  di- 
nett  V.  Vade,  2  Atk.  327;  9  Mod.  312.  rected  by  Lord  Langdale,  had  found  that 

2  Hassard  v.  Smith,  6  Ir.  R.  Eq.  429.  the  grantor  was  not  of  sound  mind  when 

The  court  quotes  approvingly,  in  this  case,  he  executed  it,  he   having  been  already 

from  Story's  Eq.   Jur.,   §§  227,   228,  the  found  a   lunatic,   by  inquisition,  from   a 

rule  there  laid  down,  thus  :   "The ground  date    anterior    to    the    conveyance,    and 

upon  which  courts  of  equity  now  inter-  without  lucid  intervals, 
fere  to  set  aside  the  contracts  and  other         s  7  De  G.  M.  &  G.  475;  26  L.  J.  Ch. 

acts,  however  solemn,  of  persons  who  are  821. 
idiots,  lunatics,  and  otherwise  nan  com-         *  2  Ex.  487,  affirmed  4  Ex.  17. 
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executory  contracts  made  by  a  lunatic  cannot  be  enforced,^  but 
that  executed  contracts  not  made  for  necessaries  can  be  rescinded.^ 
And  where  the  consideration  is  very  inadequate,  a  court  of  equity 
or  an  impartial  jury  will  closely  scrutinize  the  facts,  and  will  give 
weight  to  slight  evidence  of  imposition  and  circumvention  when 
one  of  the  parties  is  of  weak  intellect ;  ^  and  to  set  aside  promis- 
sory notes  on  the  ground  of  mental  incapacity,  it  is  not  necessary 
to  prove  partial  derangement.  It  is  sufficient  if  there  appears 
such  weakness  of  mind  as  to  incapacitate  the  party  to  guard  him- 
self against  imposition  and  undue  influence.*  But  a  want  of  abso- 
lute and  perfect  soundness  of  mind  does  not  neces^rily  affect  the 
capacity  to  make  a  valid  contract,  provided  the  mind  is  still  capa- 
ble of  fully  comprehending  the  import  of  the  act.^ 

And  the  cases  in  the  United  States  Supreme  Court  establish  the 
proposition  that  extreme  weakness  of  intellect,  even  when  not 
amounting  to  insanity,  in  the  person  executing  a  conveyance,  may 
be  sufficient  ground  for  setting  it  aside  when  made  upon  a  nomi- 
nal or  grossly  inadequate  consideration.^  But,  like  the  contract 
of  an  infant,  that  of  a  lunatic  is  voidable  and  not  void.' 

In  both  countries,  however,  the  law  is  the  same,  that  a  lunatic 
may  contract  for  necessaries  suitable  to  his  degree,  and  that  an 
action  will  lie  against  him  for  necessaries  suitable  to  his  degree, 
notwithstanding  an  inquisition  of  lunacy,  and  notwithstanding  the 
party  supplying  the  necessaries  to  his  order  had  notice  of  his  inca- 
pacity in  any  other  way.* 

1  Grant  v.   Thompson,   4   Conn.   203;  '  Harding   v.   Handy,  11  Wheat.  103; 

Long  V.  Whidden,  2  N.  H.  435;  Mitchell  Allore  v.  Jewell,  94  U.  S.  506;  Conley  v. 

0.  Kingman,  3  Pick.  431.  Nailor,  118  U.  S.  127. 

^  Sewer  v.  Phelps,  11   Pick.  304;  Fitz-  '  Breckenridge    o.    Ormsby,    1    J.    J. 

gerald  J).  Reed,  9  Sm.  &  M.  94;  Johnson  Marsh.     236;    Somers   v.    Pumphrey,    24 

V.   Ohadwell,    8   Humph.    145;    Seller  w.  Ind.    231;    Gates  v.    Woodson,    2  Dana, 

Jones,    22    Ark.    92.      And   see   further,  452 ;    AUis    v.    Billings,    6    Mete.    415 ; 

Henry  v.  Fine,  23  Ark.  417  ;  Menkens  v.  Hovey  v.  Hobson,  53  Me.  451  ;  Arnold  v. 

Lightner,  18  111.    282  ;  Taylor  v.  Dudley,  Richmond  Iron  Works,  1  Gray,  434. 

5   Dana   (Ky.),    308;    Bond   v.   Bond,  7  ^  Baxter    v.    Earl    of    Portsmouth,    7 

Allen,  1.  D.  &   R.   614;  5   B.  &  C.    170  ;  Stedman 

8  McFadden  o.  Vincent,  21  Tex.    47  ;  v.  Hart,  1  Kay,  607  ;  23  L.  J.  Ch.  908; 

Hale   ^.    Brown,    11    Ala.    87;    James  v.  Man  by  d.  Scott,  1  Sid.  112;  Wentworth 

Langdon,   7    B.    Mon.    193 ;    Wilson    u.  v.    Tubb,    1   Y.  &   C.    171  ;    Howard   v. 

Oldham,  12  lb.  55.  Lord    Digby,    2    CI.   &   F.     634  ;    Rich- 

*  Johnsons.  Chadwell,  8  Humph.  145;  ardson   v.    Strong,    13    Ired.    Law,    106; 

Beller  v.  Jones,  22  Ark.  92.  Sx    parte  Nottington,   1   Ala.    Sel.   Cas. 

5  Hovey  v.  Hobson,  55  Me.  256;  Miller  400;    Pearl  v.   McDowell,  3  J.  J.  Mar.sh. 

V.  Craig,  36   111.   109;  Speers  «.  Sewell,  4  658;  Skidmore  «.  Romaine,  2   Bradf.  122. 

Bush  (Ky.),  239;  Hovey  «.  Chase,  52  Me.  See   Fitzgerald    ■;;.    Reed,    17    Mi.ss.   94; 

304;  Dennett  v.  Dennett,  44  N.  H.  531;  Crowther   r.    Rowlandson,    27   Cal.    376; 

Odell  B.  Buck,  21  Wend.   142;  Osterhout  Maddox   v.    Simmens,    31    G.a.    512.     In 

u.  Shoemaker,   8  Den.  37  ;  Davis  v.  Cul-  the   case    of  Williams   v.  Wentworth,    5 

ver,  13  How.  Pr.  R.  62;  Rippy  «.  Gaunt,  Beav.  325,  it  was  claimed,  with  reference 

4  Ired.  Eq.  443.     But  see  Samuel  v.  Mar-  to  costs  incurred  on  a  commission  of  lu- 

shall,   3   Leigh,   567;  Smith  v.  Elliott,  1  nacy,  and  which  were  held  to  have  been 

Patt.  &  H.  (Va.)  307.  properly  incurred  for  the  benefit  of  the 
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So  an  insane  husband  is  liable  for  necessaries  supplied  to  his 
wife  during  the  period  of  his  lunacy .^  This  is  put  on  the  ground 
that  as  a  woman  has  the  power  to  bind  her  husband  for  necessa- 
ries which  she  is  compelled  by  his  misconduct  to  procure,  if  the 
husband  becomes  lunatic  by  the  visitation  of  God,  and  therefore 
unable  to  provide  his  wife  with  necessaries,  he  becomes  as  liable 
to  pay  for  them  as  though  his  failure  to  provide  them  was  the  re- 
sult of  his  own  fault  or  misconduct.^ 

In  a  case  where  the  plaintiff  was  a  tradesman,  and  the  defendant 
had  given  his  wife  authority  to  deal  with  the  plaintiff,  and  had 
held  her  out  as  his  agent  and  as  entitled  to  pledge  his  credit,  the 
defendant  subsequently  became  insane,  and  while  his  malady 
lasted,  his  wife  ordered  goods  from  the  plaintiff,  who  accordingly 
supplied  them.  At  the  time  of  supplying  the  goods,  the  plaintiff 
was  unaware  that  the  defendant  had  become  insane.  The  defend- 
ant, on  recovering  his  reason,  having  refused  to  pay  for  the  goods, 
it  was  held  that  he  was  liable  for  the  price  of  them.^ 


lunatic,  and  were  necessary  for  tlie  pro- 
tection of  his  person  and  estate,  that 
however  beneficial  to  the  lunatic  the  ex- 
penditure might  have  been,  yet,  as  the 
lunatic  was  incapable  of  contracting,  no 
debt  could  be  constituted  ;  but  the  court 
held  that,  in  the  case  of  money  expended 
for  the  necessary  protection  of  the  person 
and  estate  of  the  lunatic,  the  law  would 
raise  an  implied  contract,  and  give  a  valid 
demand  or  debt  against  the  lunatic  or  his 
estate  ;  that  under  such  circumstances  a 
debt  was  constituted,  and  payment  of  it 
might  be  obtained  out  of  the  lunatic's  real 
estate  if  the  personal  estate  were  insuffi- 
cient. Lord  Langdale,  in  delivering  the 
judgment,  said:  "Any  other  conclusion 
would,  as  it  appears  to  me,  be  extremely 
dangerous,  as  well  as  contrary  to  the  prin- 
ciples upon  which  several  cases  have  been 
decided.  That  which  is  necessary  for  the 
protection  of  the  person  and  estate  of  the 
lunatic  may  well  be  subject  to  question 
and  consideration  ;  but  when  a  demand  is 
made  in  respect  of  a  necessary  of  that 
kind,  I  do  not  see  how  it  is  to  be  dis- 
tinguished, in  principle,  from  a  demand 
arising  in  respect  of  the  supply  of  food 
and  clothing.  A  debt  is  constituted  by 
reason  of  a  contract,  which,  in  such  cases, 
the  law  will  supply,  and  it  rests,  as  I  con- 
ceive, upon  a  far  better  foundation  than 
the  rule  which  has  sometimes  been  referred 
to,  —  that  a  man  shall  not  be  allowed  to 
stultify  himself"  Williams  v.  Went- 
worth,  5  Beav.  325.  This  furnishes  an 
answer  to  the  position  sometimes  taken 
(see  1  Pars,  on  Con.  435,  note  d),  which 
we  think  entirelv  unsound,  applicable  as 


it  would  also  be  to  the  undoubtedly  legal 
"contracts"  of  a  lunatic  for  necessaries, 
that,  in  such  cases,  "  there  never  was  a 
contract  between  the  parties,"  because  the 
"  person  in  a  state  of  intoxication  "  [or 
the  lunatic]  "has  no  agreeing  mind." 
This  is  one  of  the  cases  where  the  law  im- 
plies a  contract,  as  an  agency  is  implied  in 
the  cases  considered  post,  Parts  III.  and 
IV.,  of  a  married  woman  and  a  ship-master 
being  ageuts  of  necessity,  from  the  very 
necessity  of  the  case.  See  Light  v.  Light, 
25  Beav.  248,  where  a  suit  was  allowed  to 
be  brought  by  a  person  of  weak  mind  by 
his  next  friend.  And  see  further,  Brown 
V.  Joddrell,  3  C.  &  P.  30  ;  Dane  v.  Lady 
Kirkwall,  8  C.  &  P.  679  ;  The  Earl  of 
Bath  V.  The  Earl  of  Bradford,  2  Ves.  Sen. 
587  ;  Wentworth  v.  Tubb,  1  Y.  &  C.  171; 
Nelson  «.  Duncombe,  9  Beav.  211. 

'  Feed  v.  Legard,  6  Ex.  637  ;  20  L.  J. 
Ex.  309. 

2  See,  also,  Alexander  v.  Miller,  4  Har- 
ris, 213.  Although  one  who  has  been  a 
lunatic  may,  either  by  special  plea  or  un- 
der the  general  issue,  avoid  his  express 
contracts,  yet  upon  contracts  implied  in 
law,  as  for  necessaries  for  his  wife,  his 
liabilities  continue.  Pearl  v.  McDowell, 
3  J.  J.  Marsh.  658.  ^    ^.      ^^^ 

8  Drew  V.  Nunn,  4  Q.  B.  Div.  661. 
In  In  re  Wood,  1  De  G.  J.  &  S.  465, 
proof  was  allowed  in  equity  against  the 
estate  of  a  testator  for  money  advanced  to 
his  wife  during  his  lunacy,  and  applied 
by  her  in  payment  of  her  necessary  ex- 
penses, though  she  had  a  separate  in- 
come. 


144 


COMMENTARIES   ON   SALES. 


[book  II. 


But  where  in  an  action  for  the  price  of  necessary  repairs  done 
to  the  defendant's  house,  it  appeared  that  he  was  a  lunatic,  and 
that  the  work  was  done  by  order  of  his  wife,  with  knowledge  on 
the  part  of  the  plaintiff  of  the  husband's  lunacy,  the  wife  having 
always  received  a  sufficient  allowance  from  her  husband's  estate, 
it  was  held  that  the  husband  was  not  liable,  as  under  the  circum- 
stances the  wife  had  no  more  authority  to  pledge  his  credit  than 
she  would  have  had  if  he  had  been  sane,  and  had  provided  her 
with  means  for  all  necessaries.^ 

Acts  done  by  a  lunatic  during  lucid  intervals  are  valid,  but, 
general  lunacy  being  established,  the  proof  is  thrown  upon  the 
party  alleging  a  lucid  interval,  and  he  must  establish,  beyond  a 
mere  cessation  of  violent  symptoms,  a  restoration  of  mind  suffi- 
cient to  enable  the  party  soundly  to  judge  of  the  act.^ 


1  Richardson  u.  Du  Bois,  L.  E.  5 
Q.  B.  51. 

2  Hall  V.  Warren,  9  Tes.  605,  610  ; 
Attorney-General  v.  Parnther,  3  Bro.  C.  C. 
441;  Hassard  v.  Smith,  6  Ir.  R.  Eq.  429. 
If  a  man  has  been  insane  and  afterwards 
recovers  his  reason,  it  is  not  sufficient,  in 
order  to  impeach  an  act  done  by  him  after 
his  recovery,  to  show  that  he  was  not  as 
sound  a  man  in  his  judgments  as  before 
his  insanity.  All  that  the  law  requires  is 
that  a  man  should  have  possession  of  his 
reason  so  as  to  know  the  effect  of  the  act 
he  is  about  to  perform,  and  to  be  capable 
of  carrying  that  act  into  effect.  Creagh 
V.  Blood,  2  J.  &  L.  509  ;  8  Ir.  R.  Eq. 
434.  See,  also.  Re  J.  B.,  1  Myl.  &  C. 
538,  as  to  distinction  between  lunacy  with 
lucid  intervals,  and  a  state  of  sound  mind 
subject  to  occasional  unsoimdness,  arising 
from  accidental  and  temporary  causes  ;  and 
Harrod  v.  Harrod,  1  Kay  &  J.  4  ;  18  Jur. 
853,  as  to  distinction  between  unsound- 
ness of  mind  and  mere  dulness  of  intel- 
lect. See,  further,  as  to  insane  delusions, 
Creagh  v.  Blood,  supra ;  Re  Dyce  Som- 
bre, 1  Macn.  &  G.  116  ;  13  Jur.  857 ; 
Ditchburn  u.  Fearn,  6  Jur.  201;  Banna- 
tyne  c.  Bannatyne,  2  Rob.  Ec.  R.  472  ; 
16  Jur.  864.  The  mere  existence  of  a 
delusion  in  the  mind  of  a  person  making 
a  disposition  or  contract  is  not  sufficient 
to  avoid  it,  even  though  the  delusion  is 
connected  with  the  subject-matter  of  such 
disposition  or  contract.  It  is  a  question 
for  the  jury  whether  the  delusion  affected 
the  disposition  or  contract.  Jenkins  v. 
Morris,  L.  E.  14  Ch.  D.  674.  See,  also, 
Waring  v.  Waring,  6  Moo.  P.  C.  341; 
Smith  V.  Tebbitts,  L.  E.  1  P.  &  D.  398  ; 
Banks  v.  Goodfellow,  L.  R.  5  Q.  B.  549  ; 
Boughton  u.  Knight,  L.  R.  3  P.  &  D.  64  ; 
Smee  ...  Smee,  49  L.  J.  P.  &  M.  8. 
Weakness  of  mind  and  forgetfulness  are 
not  sufficient  to  invalidate  a  will  or  con- 


tract, if  it  is  proved  that  the  mind  of  the 
testator  or  contractor  was,  when  called 
to  exertion,  capable  of  attention  and  ap- 
plication. Tufnell  V.  Constable,  3  Knapp, 
122  ;  Osmond  v.  Fitzroy,  1  P.  Wms.  130. 
In  Smith  v.  Tebbitts,  L.  R.  1  P.  &  D. 
398,  it  was  held  that  a  diseased  state  of 
mind  once  proved  to  have  established  itself 
will  be  presumed  to  continue,  and  the 
burthen  of  showing  that  health  has  been 
restored  falls  upon  those  who  assert  it.  In 
The  Attorney-General  v.  Parnther,  3  Bro. 
C.  C.  442,  Lord  Thurlow  said  :  "  If  de- 
rangemeut  be  alleged,  it  is  clearly  incum- 
bent on  the  party  alleging  it  to  prove  such 
derangement.  If  such  derangement  be 
proved,  or  be  admitted  to  have  existed  at 
any  particular  period,  but  if  a  lucid  in- 
terval be  alleged  to  have  prevailed  at  the 
period  particularly  referred  to,  then  the 
burthen  of  proof  attaches  to  the  party  al- 
leging such  lucid  interval,  who  must  show 
sanity  and  competence  at  the  period  when 
the  act  was  done,  and  to  which  the  lucid 
interval  refers  ;  and  it  certainly  is  of 
equal  importance  that  the  evidence  in 
support  of  the  allegation  of  a  lucid  inter- 
val, after  derangement  at  any  period  has 
been  established,  should  be  as  strong  and 
as  demonstrative  of  such  fact  as  where  the 
object  of  the  proof  is  to  establish  derange- 
ment." Although  this,  not  stated  with 
exact  fairness,  is  disapproved  by  Lord 
Eldon,  in  Ex  parte  Holland,  11  Ves.  10, 
it  was  approved  and  followed  in  Prinsep 
V.  Dyce  Sombre,  10  Moo.  P.  C.  232, 
where  it  was  held  that  the  presumption  of 
law  is,  that  the  verdict  of  a  jury  under  a 
commission  of  lunacy  that  the  party,  the 
subject  of  the  commission,  is  of  unsound 
mind,  is  well  founded,  and  if  the  commis- 
sion remained  unsuperseded,  that  the  party 
continued  to  be  a  lunatic  during  his  life. 
Such  presumption,  however,  may  be  re- 
butted and  displaced  by  positive  proof  of 
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to  idiots  and  lunatics 


2    Idiocy.    The  law  relating  .  .,,.  ,,,,,,,,,  ,, 

much  the  same.  An  idiot  is  defined  by  Lord  Coke  as  one  non 
compos  from  his  nativity.i  Bacon  adds  to  Coke's  definition  that 
he  is  "  one  who  never  has  any  lucid  intervals."  ^  ' 


entire  recovery,  or  possession  of  a  lucid 
interval,  when  an  act  was  performed. 
The  onus  probanda,  though,  lies  upon  the 
party  claiming  under  such  act,  done  dur- 
ing the  subsistence  of  a  commission,  of 
lunacy,  to  establish  the  affirmation  of 
coniplete  or  partial  recovery  of  the  lunatic 
at  the  time  of  the  performance  of  the  act. 
And  it  has  been  held  that  if  the  mind  is 
unsound  on  one  subject,  provided  that 
unsoundness  is  at  all  times  existing  upon 
that  subject,  it  is  erroneous  to  suppose 
such  a  mind  is  really  sound  on  other  sub- 
jects. It  is  only  sound  in  appearance,  for 
if  the  subject  of  the  delusion  be  presented 
to  it  the  unsoundness  would  be  manifested 
by  such  a  person  believing  in  the  sugges- 
tions of  fancy,  as  if  they  were  realities. 
Any  act,  therefore,  done  by  such  a  person, 
however  rational  that  act  may  appear  to 
be,  is  open  to  attack  as  the  act  of  a  mor- 
bid, unsound  mind.  And  to  constitute  a 
lucid  interval  in  such  case,  the  party  must 
freely  and  voluntarily,  and  without  any 
design  at  the  time  of  pretending  sanity 
and  freedom  from  delusion,  confess  his 
delusion.  Waring  o.  Waring,  6  Moo. 
P.  C.  341.  See  Ellars  v.  Mossbenger,  9 
111.  App.  122.  As  in  the  cas^  of  infancy, 
the  defence  of  disability  to  contract  can- 
not be  raised  by  the  other  party  to  the 
contract.  Thus,  in  Allen  v.  .Berryhill, 
27  Iowa,  534,  it  was  held  that  where  a 
person  of  unsound  mind  makes  a  contract 
which  is  beneficial  to  him,  the  law  sup- 
plies or  presumes  the  existence  of  the 
requisite  capacity,  or,  for  his  protection, 
estops  the  other  party  from  setting  up  and 
sustaining  the  insanity. 

1  Co.  Litt.  247  ;   4  Co.  R.   124.     See 
1  Hale's  Hist.  P.  C.  30  to  37. 

^  Bacon  Ab.  tit.  Idiots  and  Lunatics, 
A.  1,  3.  Bacon  here  says ;  "Though  this 
subject  of  madness  may  be  spun  out  to 
greater  length,  and  branched  into  several 
kinds  and  degrees,  yet  it  appears  that  the 
prevailing  distinction  herein,  in  law,  is 
between  idiocy  and  lunacy  ;  the  first,  a 
fatuity  a  nativitate,  vel  dementia  naturalis, 
which  excuseth  the  party  as  to  his  acts, 
and  entitles  the  king  to  the  receipt  of  the 
rents  and  profits  of  his  estate  during  his 
life,  without  being  obliged  to  render  any 
account  for  the  same  :  the  other,  accidental 
or  adventitious  madness,  which,  whether 
permanent  and  fixed,  or  with  lucid  inter- 
vals, goes  under  the  name  of  lunacy,  and 
equally  excuseth  with  idiocy,  as  to  acts 
done  during  the  phrensy.  4  Co.  125  a. 
But  herein  they  differ,  that  in  the  latter 
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case  the  king,  as  hath  been  said,  is  only  a 
trustee  for  the  lunatic,  and  accountable  to 
him,  if  he  happens  to  be  restored  to  his 
understanding,  or  to  his  representatives, 
li  It  happens  otherwise."    The  most  ma- 
terial difference  is  that  as  an  idiot  has  no 
lucid  interval,  therefore  the  law  applicable 
to  lucid  intervals  of  lunatics  is  inappli- 
cable to  idiots.     The  word  "  idiot "  is  a 
technical  one  well  known  in  our  ancient 
Jaw,  and  confined  to  the  precise  case  of  a 
person  "/ateMs  a  nativitate."     The  words 
of  the  statute  17  Ed.  2,  c.  9,  are  "Hex 
habehit    custodiam    terrarum    futuorum 
naturalium,"  whereby,  says  Cowell's  In- 
terpi-eter,  it   appears,   an   idiot   must   be 
"fatuus  a  nativitate.     For  if  he  was  ever 
wise,  or  became  a  fool  by  chance,  etc.,  the 
king  shall  not  have  the  custody  of  him." 
There  are,  however,  some  forms  of  writs 
directing  inquiries,  "an  idiota  et  fatuus 
nativitate  extitit."      In    Lord    Donegal's 
Case,  2  Ves.  Sen.  407,  Lord  Hardwicke  said 
an  idiot  was  such  as  was  so  ex  nativitate 
(1  Will.  702) ;  and,  therefore,  the  court  at 
common   law   held   that,  finding  a   man 
idiot  for  so  many  years  past  was  good  ;  for 
finding  him  idiot  was  including  that  he 
was  such  from  his  nativity,  and  the  rest 
was  mere  surplusage.     But  there  has  been 
an  alteration  since  Lord  Hardwicke's  time, 
and  commissions  in  the  uature  of  those  of 
lunacy    are  now  applied  to  cases   where 
there   is   such   an   imbecility  of  mind  as 
renders  a  person  incompetent  in  the  man- 
agement of  his  affairs,  or  liable  to  be  im- 
posed  on.      See   Eidgway   v.    Darwin,  8 
Ves.  65,  66  ;  Ex  parte  Cranmer,  12  Ves. 
445,    447 ;    Eyre   v.   Wake,   4   Ves.   798, 
note  ;  Gibson  v.  Jeyes,  6  Ves.  266,  273. 
See,  for  further  cases  relating  to  idiocy,  — 
In  the  matter  of  Barker,   2   Johns.   Ch. 
235  ;    Prodgers  v.  Frazier,  3  Mod.   43  ;   2 
Ch.  Cas.   70  ;  Saunderson  u.  Saunderson, 
19  Ves.  286 ;  Bird  v.  Lefevre,  4  Br.  100  ; 
Ex  parte   Tomlinson,    1    Ves.  &  B.  58  ; 
Ex  parte  Atkinson,  Jacob's  E.  235  ;  Hume 
V.  The  Eari  Ely,  7  Br.  P.  C.  319  ;  Boch- 
fort  V.  Hume,  6  Br.  P.  C.  329  ;  Co.  Lit. 
246  b  ;   Beverley's  Case,  4  Co.   123  ;  Ex 
parte  Barnsley,    3   Atk.   168  ;   ■Wendell's 
Case,   1  Johns.   Ch.   600  ;  Brasher's  Ex's 
V.  Cortlandt,  2  Johns.  Ch.  233. 

Formerly,  one  born  deaf  and  dumb  was 
considered,  in  presumption  of  law,  an 
idiot.  1  Hale  P.  C.  34.  But  where, 
from  education,  they  manifest  fair  under- 
standing, as  under  instruction  in  deaf  and 
dumb  institutions  they  now  do,  there  is  no 
longer  such  presumption,  and  they  are  ordi- 
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3.  Dkdnkenness.  Coke  classifies  drunkards  with  lunatics  and 
idiots,  as  those  who  are  non  compos.  His  fourth  class  is  :  "  One 
that  is  drunk ;  which  last  is  so  far  from  coming  within  the  pro- 
tection of  the  law,  that  his  drunkenness  is  an  aggravation  of  what- 
ever he  does  amiss."  ^  Coke's  remark  is  generally  true  as  to  the 
criminal  acts  of  a  drunkard,  but  where  a  party,  when  he  enters 
into  a  contract,  is  in  such  a  state  of  drunkenness  as  not  to  know 
what  he  is  doing,  and  particularly  when  it  appears  that  this  was 
known  to  the  otiier  party,  the  drunken  man  cannot  be  compelled 
to  perform  the  contract.^  A  person  who  takes  an  obligation  from 
another  under  such  circumstances  is  guilty  of  actual  fraud.  The 
modern  decisions  have  qualified  the  old  doctrine,  that  a  man  shall 
not  be  allowed  to  allege  his  own  lunacy  or  intoxication ;  ^  and 
total  drunkenness  is  now  held  to  be  a  defence.* 


narily  as  responsible  for  their  acts,  and  as 
able  to  make  binding  contracts  in  good 
faith  as  those  who  have  not  been  surdus  et 
irrntus  a  iiativitate.  For  cases  bearing  on 
this  question,  see  Steel's  Case,  1  Leach, 
451;  Jones'  Case,  1  Leach,  102;  Kex  o. 
Pritcbard,  7  C.  &  P.  303  ;  Rex  v.  Dyson, 
7  C.  &  P.  305,  note  (a);  Thompson's  Case, 
2  Lewin  C.   C.   137  ;  Snyder  v.  Nations, 

5  Blackf.  295  ;  The  People  u.  McGee,  1 
Denio,  19;  Commonwealth  v.  Hill,  14 
Mass.  207  ;  The  State  w.  DeWolf,  8  Conn. 
93 ;  Christmas  v.  Mitchell,  3  Ired.  Eq. 
535;  Dickenson  v.  Blissott,  1  Dick.  268. 
In  Snyder  u.  Nations,  5  Blackf.  (Ind. )  295, 
it  was  held  that  a  witness  being  deaf  and 
dumb  forms  no  objection  to  bis  admissibili- 
ty; but  that  such  a  person,  who  can  be  com- 
municated with  by  signs,  is  a  competent 
witness  at  common  law,  if  he  has  sufficient 
discretion  and  a  proper  sense  of  the  sanc- 
tity of  an  oatli.  A  fortiori,  where  a  deaf 
and  dumb  person  can  be  communicated 
■with  by  means  of  writing,  as  usually  now 
can  be  done,  the  old  presumption  against 
his  ability  to  contract,  or  his  liability  for 
his  acts,  is  virtually  of  no  force.  See 
John  Rustou's  Case,  1  Leach,  455. 

The  act  of  an  idiot  before  inquest 
found  is  voidable  only,  like  the  contract  of 
an  infant  or  insane  person.  Burnham 
V.  Kidwell,  113  111.  425;  AUis  u.  Billings, 

6  Mete.  415;  Gibson  v.  Loper,  6  Gray, 
279;  Hovey  o.  Hobson,  53  Me.  455;  Chew 
V.  Bank  of  Baltimore,  14  Md.  308;  Scan- 
Ian  V.  Cobb,  85  111.  296.  And  the  con- 
tract of  the  infant  cannot  be  rescinded,  and 
he  recover  back  the  property  he  has  parted 
with,  and  still  retain  the  consideration  for 
the  property  sold.  Burnham  v.  Kidwell, 
113  111.  425  ;  Scanlan  v.  Cobb,  85  111. 
296 ;  Eaton  v.  Eaton,  37  N.  J.  L.  108  ; 
Lincoln  v.  Buckmaster,  32  Vt.  659  ;  Carr 
V.  Halliday,  5  Ired.  Eq.  67.  In  House  i>. 
House,  6  Ind.  60,  where  an  adult  idiot 


son  was  living  with  his  father  as  a  mem- 
ber of  the  family,  and  was  supported  by 
him,  and  subsequently  they  were  both  re- 
ceived to  board  with  the  plaintiff,  the 
father  having  said  that  he  would  pay  for 
the  support  of  his  idiot  sou  ;  it  was  held 
that  the  jury  were  right  in  iindiug  that  a 
contract  for  the  father  to  pay  for  the  sup- 
port of  the  idiot  son  might  be  inferred  from 
the  circumstances.  For  further  cases  re- 
lating to  idiocy,  see  Lang  v.  Whidden,  2 
N.  H.  435;  Treat  v.  Peck,  5  Conn.  280  ; 
Teal  V.  Woodworth,  3  Paige,  470  ;  Faulk- 
ner V.  McClure,  18  Johns.  134 ;  In  re 
Mason,  1  Barb.  436  ;  Brown  v.  Chase,  4 
Mass.  436  ;  Webster  v.  Woodward,  3  Day, 
90  ;  Rice  v.  Peat,  15  Johns.  503  ;  Yates 
V.  Baen,  2  Str.  1104  ;  In  re  Vananken, 
10  N.  J.  Eq.  186. 

1  Co.  Litt.  247  ;  4  Co.  124.  Omne  cri- 
men ebrietas  incendit  et  detegit.  Plowd.  19. 

^  There  is  a  material  distinction  be- 
tween what  a  drunkard  does  against  an- 
other in  invitum,  and  what  a  party  does 
with  respect  to  him  by  way  of  contract, 
knowing  him  to  be  drunk.  Per  Alderson, 
B.,  in  Gore  v.  Gibson,  13  M.  &  W.  624. 

^  According  to  the  old  authorities,  a 
man  was  not  allowed  to  stultify  himself 
by  alleging  his  own  incapacity  to  contract, 
whether  from  insanity  or  drunkenness, 
which  was  held  a  crime  in  itself,  and, 
therefore,  as  not  affording  any  excuse  for 
other  crimes,  or  for  avoiding  a  civil  con- 
tract. Co.  Litt.  247  a,  h;  Beverley's 
Case,  4  Co.  123  b.  All  the  old  authorities 
were  to  this  effect.  See  Jenk.  Cent.  40; 
Fitz.  N.  B.  202  D  ;  1  RoUe,  2  ;  Br.  Paits, 
62  ;  Cr.  Eliz.  398,  622  ;  Johnson  v.  Med- 
dlicott,  3  P.  Wms.  130,  note  A. 

*  Per  Parke,  B.,  in  Gore  v.  Gibson, 
13  M.  &  W.  620  ;  Yates  v.  Boen,  2  Stra. 
1104;  Cole  v.  Robins,  Bull.  N.  P.  172; 
Cooke  V.  Clayworth,  18  Ves.  12  ;  Thomp- 
son V.  Leech,  2  Yen.  198  ;  Smith  v.  Carr, 
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A  drunkard,  like  a  lunatic,  is  liable  for  necessaries,i  and  his 
contract  is  voidable  only  and  not  void,  and  is  therefore  capable  of 
ratification  by  him  when  he  becomes  sober.2 


cited  in  Yiites  v.  Boen,  supra ;  Molton  v. 
Camroux,  4  Ex.  at  p.  19.     In  Gore  v.  Gib- 
son, 13   M.  &  W.  625,  Pollock,  C.  B., 
said  :  "  Although  formerly  it  was  consid- 
ered that  a  man  should  be  liable  upon  a 
contract  made  by  him  when  in  a  state  of 
intoxication,  on  the  ground  that  he  should 
not  be  allowed  to  stultify  himself,  the 
result  of  the  modern  authorities  is,  that 
no  contract  made  by  a  person   in  that 
state,  when  he  does  not  know  the  conse- 
quences of  his  act,  is  binding  upon  him. 
That  doctrine  appears  to  me  in  accordance 
with  reason  and  justice.      With  regard, 
however,  to  contracts  which  it  is  sought 
to  avoid  on  the  ground  of  intoxication, 
there  is  a  distinction  between  express  and 
implied  contracts.      Where  the  right  of 
action  is  grounded  upon  a  specific  distinct 
contract  requiring  the  assent  of  both  par- 
ties, and  one  of  them  is  incapable  of  as- 
senting, in   such  a  case  there  can  be  no 
binding  contract ;  but  in  many  cases  the 
law  does  not  require  an  actual  agreement 
between  the  parties,  but  implies  a  con- 
tract from  the  circumstances.     In   fact, 
the  law  itself  makes  the  contract  for  the 
parties.     Thus,  in  actions  for  money  had 
and    received  to  the  plaintiff's    use,   or 
money  paid  by  him  to  the  defendant's 
use,  the  action  may  lie  against  the  de- 
fendant, even  though  he  may  have  pro- 
tested against    such  a  contract.      So,   a 
tradesman  who  supplies  a  drunken  man 
with  necessaries  may  recover  the  price  of 
them  if  the  party  keeps  them   when  he 
becomes  sober,  although  a  count  for  goods 
bargained   and  sold  would  fail.     In  this 
case  the  defendant  is  still  liable  for  the 
consideration    for    his     indorsement,    al- 
though the  indorsement  itself  can  give  the 
plaintiff  no  title."     And,  accordingly,  the 
plea  of  the  defendant,  in  an   action  by 
the  indorsee  of  a  bill  of  exchange  against 
the  indorser,  that  when  he  indorsed  the 
bill  he  was  so  intoxicated,  and  thereby  so 
entirely  deprived  of  sense,  understanding, 
and  the  use  of  his  reason,  as  to  be  unable 
to   comprehend   the  meaning,   nature,  or 
effect  of  the  indorsement,  or  to  contract 
thereby  ;   of  which  the  plaintiff,  at  the 
time  of  the  indorsement,  had  notice,  was 
held  a  good  plea.     Gore  v.    Gibson,    13 
M.    &   W.    623.       Courts  of    equity,    on 
grounds  of  public  policy,  do  not  incline, 
on  the  one  hand,  to  lend  their  assistance 
to  a  person  who  has  obtained  an  agreement 
or  deed  from  another  in  a  state  of  intoxi- 
cation ;  and,  on  the  other  hand,  they  are 
equally  unwilling  to  assist  the  intoxicated 


party  to  get  rid  of  his  agreement  or  deed 
merely  on  the  ground  of  his  intoxication 
at  the  time.     They  will  leave  the  parties 
to  their  ordinary  remedies  at  law,  unless 
there  is   some  fraudulent   contrivance  or 
imposition  practised.     Campbell  v.  Ketch- 
am,  1  Bibb,  406  ;  White  v.  Cox,  3  Hayw. 
82  ;  Wigglesworth  v.  Steers,  1  Hen.  &  M. 
70  ;  Taylor  v.  Patrick,  1  Bibb,  168.    See, 
also,   as  to  the  effect   of  intoxication  on 
contracts,    Barrett   v.   Baxton,    2   Aiken, 
167;  King  v.  Bryant,    2  Hayw.  (N.  C.) 
394;  Borroughs!).  Eichman,  1  Green,  243; 
Keinicker  v.    Smith,   2  Har.   &  J.    423 ; 
Arnold  v.  Hickman,   6  Munf.  15  ;  Wil- 
liams V.  Inabuet,  1  Bailey,  343  ;  Seymour 
V.  Delancy,  3  Cow.  445  ;  Dorr  v.  Munsell, 
13  Johns.   430  ;    Butler  v.   Mulvihill,  1 
Bligh,  137  :  Cole  v.  Robins,  Bull.  N.  P. 
172 ;     Pitt    V.    Smith,     3    Campb.    34  ; 
Stockley  v.  Stockley,  1  Ves.  &  Bea.  31  ; 
Kich  V.  Sydenham,  1  Ch.  Cas.    202  ;  Say 
V.  Barwick,  1  Ves.  &  Bea.  199;  Dunnage  v. 
White,  1  Swanst.  150  ;  Mountain  v.  Ben- 
nett, 1  Cox,  353  ;  I'aine  v.   Brown,  cited 
in  2  Ves.  Sen.  307.     But   a  contract  ob- 
tained by  fraud  and  circumvention  from  a 
person  in  a  state  of  intoxication  is  void 
in  equity.     Butler  v.  Mulvihill,  1  Bligh, 
137  ;  Rich  v.  Sydenham,  1  Ch.  Cas.  202  ; 
Say  V.  Barwick,  1  Ves.  &  Bea.  199  ;  Dun- 
nage V.  White,  1  Swanst.  150;  Mountain 
V.  Bennet,  1   Cox,   353  ;  Faine  v.  Brown, 
cited   in  2   Ves.   Sen.   307  ;    Anonymous 
Case,  cited  in  8  Ves.  67  ;  Cowly  v.  Nai- 
ler, 118  U.  S.  127.     And  where  there  is 
any  unfair  advantage  made  of  his  situa- 
tion, or  any  contrivance  or  management 
to  draw  him  into  drink,  he  is  a  proper  ob- 
ject of  relief  in  a  court  of  equity.     Cooke 
V.  Clayworth,  18  Ves.   15;  Cory  v.  Cory, 
1    Ves.    19 ;    Johnson  v.  Medlicott,  3  P. 
Wms.  130,  note  a.     But  a  party  cannot, 
in    general,    resist    specific    performance 
merely  upon  the  ground  of  his  intoxication 
at  the  time  of  making  the  contract,  the 
other  party  not  having  been  aware  of  his 
condition.     Lightfoot  v.  Heron,  3  Y.  &  C. 
586  ;  Shaw  v.  Thackray,  1  Sm.  &  G.  537. 
But  a  contract,  unreasonable  in  itself,  en- 
tered into  by  an  habitual  drunkard  when 
in  a  state  of  excitement  from   excessive 
drinking  almost  amounting  to   madness 
with  a  person  who,  at  the  time,  had  hin 
in  complete  subjection,  will  be  set  aside 
It  is  not  necessary  in  such  a  case  to  prove 
actual  madness.     Wiltshire  v.    Marshall 
14  W.  K.  602  ;  14  L.  T.  N.  s.  396. 

1  Gore  V.    Gibson,    13  M.  &  W.   623. 

2  Matthews  v.  Baxter,  8  L.  R.  Ex.  132  ; 
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Molton  V.  Camroux,  2  Ex.  487;  Wiggles- 
worth  V.  Steers,  1  Hen.  &  M.  70. 

See,  further,  as  to  a  drunkard's  con- 
tracts, Darby  ii.  Cabanne,  1  Mo.  App.  126; 
Menkins  o.  Lightner,  18  111.  2S2  ;  Wig- 
glesworth  v.  Steers,  1  Hen.  &  M.  70;  Hall 
V.  Warren,  9  Ves.  608 ;  Niell  v.  Morley, 
9  Ves.  478  ;  Say  v.  Barwick,  1  Ves.  &  B. 
199;  McCrillls  v.  Bartlett,  8  N.  H.  569; 
Coombs  V.  Janvier,  31  N.  J.  L.  240 ; 
Clarke  v.  Dunham,  4  Den.  262  ;  Wads- 
worth  V.  Sherman,  14  Barb.  169  ;  L'Amor- 
eux  V.  Crosby,  2  Paige,  427;  Griswold  v. 
Miller,  15  Barb.  520  ;  Tozer  v.  Saturlee, 
3  Grant  (Pa.),  162  ;  /«  re  Heller,  3  Paige, 
199  ;  Copenrath  v.  Eienby,  83  Ind.  18  ; 
Motley  V.  Head,  43  Vt.  633;  In  reTracey, 
1  Paige,  580;  Underbill  v.  Jackson,  1 
Barb.  Ch.  73;  Eidgway  o.  Darwin,  8  Ves. 
65.  In  Jenners  v.  Havard,  6  Blackf.  240, 
the  court  held  that  mental  incapacity 
at  the  time  of  contracting,  produced  by 
drunkenness  or  any  other  cause,  is  a  good 
defence  against  a  contract,  whether  that 
contract  be  evidenced  by  deed  or  parol. 
Drunkenness  of  itself  merely,  unless  fraud 
be  practised,  will  not  avoid  a  contract ; 


but  if  the  party  be  in  such  a  state  of  in- 
toxication that  he  is  for  the  time  deprived 
of  reason,  it  will  do  so.  In  Harbison  v. 
Lemon,  3  Blackf.  51,  where  a  contract 
was  sought  to  be  set  aside  on  the  ground 
of  intoxication,  the  contract  not  having 
been  shown  to  be  unfair,  nor  was  there 
any  proof  that  the  intoxication  was  pro- 
duced by  the  contrivance  of  the  other 
party  to  the  contract,  the  court  held,  that 
to  set  the  contract  aside,  in  the  absence  of 
fraud,  it  must  be  shown  that  the  drunk- 
enness was  so  great  as  to  produce  an  abso- 
lute privation  of  understanding  for  the 
time,  similar  to  cases  of  idiocy  or  insanity. 
This  doctrine  is  sustained  by  both  Eng- 
lish and  American  authorities.  See  Pitt  v. 
Smith,  3  Camp.  33 ;  Fenton  v.  HoUoway, 
1  Stark.  126;  Baxter  v.  Earl  of  Ports- 
mouth, 7  D.  &  By.  614 ;  Cooke  v.  Clay- 
worth,  18  Ves.  12  ;  Gore  o.  Gibson,  13 
M.  &  W.  623;  Yates  v.  Boen,  2  Str.  1104; 
Cole  V.  Bobbins,  Bull.  N.  P.  172  ;  Mitch- 
ell o.  Kingman,  5  Pick.  431  ;  Samuel  v. 
Marshall,  3  Leigh,  567  ;  Barrett  v.  Bux- 
ton, 2  Aiken,  167  ;  Prentice  v.  Achorn,  2 
Paige,  30. 
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MARRIED  WOMEN. 


1.  General  Principles. 

At  common  law  a  married  woman  is  incapable  of  making  a 
valid  contract  so  as  to  render  herself  liable  thereon,  and  any  at- 
tempted contract  made  with  her,  unlike  those  made  with  infants, 
lunatics,  and  drunkards,  is  absolutely  void  ;i  and,  therefore,  is  in- 
capable of  being  ratified  by  her  after  her  coverture  has  ceased.^ 
The  personality  of  the  wife  is  merged  in  that  of  her  husband, ^  and 
so  far  as  her  contracts  at  common  law  are  binding  at  all,  they  are 
binding  on  the  husband.* 


1  "The  contract  is  void,  for  &  feme 
covert  has  liot  power  of  herself  to  make  any 
contract.  And  it  is  not  like  to  the  case  of 
infants,  for  their  contracts  are  to  some 
intents  good,  and  may  he  made  good  by 
them  at  their  age  ;  hut  the  contracts  of 
femes  coverts  are  absolutely  void,  for  they 
have  not  any  power  of  will,  but  are  subject 
to  the  will  of  their  husbands."  Manby  v. 
Scott,  1  Lev.  at  p.  6. 

2  See  Marshall  v.  Button,  8  T.  E.  545  ; 
Morris  v.  Norfolk,  1  Taunt.  212  ;  France 
V.  White,  1  M.  &  G.  731  ;  Burch  v.  Leeke, 
7  M.  &  G.  377.  When  a  married  woman, 
who  is  also  an  infant,  executes  an  insti'u- 
ment  with  her  husband,  which  is  void  be- 
cause of  her  infancy,  she  has  a  reasonable 
time  after  the  coverture  has  ceased  to  avoid 
the  act.  Sims  v.  Everhardt,  102  U.  S. 
300. 

^  They  are  "  one  person  in  the  law.'' 
Co.  Litt.  112  a. 

*  In  Cam  v.  Brice,  10  L.  J.  Ex.  28,  a 
wife's  clothes,  bought"  with  her  separate 
income,  were  seized  under  an  execution 
against  her  husband.  And  this  rule  still 
prevails  wherever  the  common  law  is  in 
force,  and  is  not  varied  by  married  women's 
relief  acts.  By  the  common  law  the  per- 
sonal property  of  the  wife  is  the  absolute 
property  of  the  husband,  and,  at  his 
death,  becomes  assets  in  the  hands  of  his 


personal  representative,  and  if  the  hus- 
band and  wife  sell  and  convey  her  land, 
and  he  receives  the  consideration-money 
without  any  reservation  of  rights  on  her 
part,  the  money  belongs  to  him.  Eenser 
V.  Trigg,  98  U.  S.  50  j  Hambin  a.  Jones, 
20  Wis.  536. 

It  was  held  in  Illinois,  that,  as  it  is  a 
presumption  always  indulged  in  by  the 
courts  that  the  common  law  prevails  in 
such  of  the  States  of  the  Union  as  are 
formed  from  territory  which  once  belonged 
to  the  colonies  of  England,  unless  it  is 
proven  as  a  fact  to  the  contrary,  it  will  be 
presumed  in  Illinois  that  the  common  law 
prevails  in  Indiana  and  Wisconsin,  as  re- 
gards the  marital  rights  of  the  husband. 
It  was  hence  held  that  furniture  bought 
by  the  wife,  out  of  money  given  to  her  by 
her  father  before  her  marriage,  and  eai-ned 
by  her  after  her  marriage,  and  which 
moneys  she  had  with  her  in  Indiana  and 
Wisconsin,  kept  in  her  own  possession, 
control,  and  management,  was  liable,  at 
common  law,  to  be  taken  in  Illinois  under 
an  execution  issued  against  her  husband ; 
such  furniture  not  having  been  brought 
within  the  protection  of  the  Married 
Woman's  Act  of  1874.  Hauchett  v.  Rice, 
22  111.  App.  442.  Accord,  Dubois  v.  Jack- 
son, 49  111.  49  ;  Cumraings  v.  Cummings, 
143  Mass.  340 ;   Farrell  v.  Patterson,  43 
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2.   Married  Women  Living  with  their  Husbands. 

While  a  wife  is  living  with  her  husband,  the  general  rule  is  that 
a  wife  cannot  bind  her  husband  by  her  contract,  except  as  his 


111.  52 ;  Tinkler  v.  Cox,  68  III.  119  ; 
Savage  v.  O'Neil,  44  N.  Y.  298;  Lichten- 
burger  v.  Graham,  50  Ind.  288  ;  Reeves  v. 
Web-ster,  71  111.  307  ;  Walker  v.  Reamey, 
36  Pa.  St.  416.  So,  in  Haiuill  v.  Henry, 
69  Iowa,  752,  it  was  held,  in  an  action  in 
chancery  to  subject  certain  real  estate,  the 
title  whereof  was  in  a  wife,  to  a  judgment 
against  her  husband,  that  moneys  paid  for 
the  purchase  of  the  property  from  the 
earnings  of  the  wife  (who  was  living  with 
her  husband),  in  keeping  boarders  in  the 
family,  selling  butter  and  milk  and  the 
like,  belonged  to  the  husband,  and  the 
property  to  that  extent  was  subject  to 
the  judgment  against  him.  See  Croup  v. 
Morton,  49  Iowa,  16,  to  the  same  effect. 
In  Georgia  (Code,  §§  1756-1760),  where  a 
wife  has  been  living  separate  from  her  hus- 
band, or  has  been  declared  "a  public  or 
free  trader,"  under  the  Code,  then,  in 
either  event,  her  acquisitions  become  her 
separate  estate,  to  which  the  marital  rights 
of  her  husband  do  not  attach.  But  when 
she  is  living  with  her  husband,  and  has  not 
been  declared  "  a  public  or  free  trader,"  her 
earnings,  no  matter  in  point  or  principle  ot 
law  how  claimed,  whether  from  keeping  a 
boarding-house,  or  from  washing,  ironing, 
or  cooking,  vest  in  her  husband,  and  real 
estate  bought  by  him  with  such  earnings 
is  liable  to  his  debts,  and  is  not  affected  by 
any  trust  in  favor  of  his  wife.  Gorman  v. 
Wood,  73  Ga.  570  ;  68  Ga.  624.  And, 
notwithstanding  the  statutes  which  have 
been  passed  giving  to  married  women 
rights  of  property  against  the  husband 
and  his  creditors,  property  purchased  by 
a  woman  on  credit,  or  with  her  earnings, 
has  been  held  to  be  subject  to  the  levy  of 
an  execution  against  her  husband.  Rob- 
inson V.  Wallace,  3  Wright,  129.  And 
where  the  contest  was  between  a  wife  and 
her  husband's  creditors,  it  was  ruled  that 
mere  evidence  that  she  purchased  the  prop- 
erty during  the  coverture  was  not  sufficient 
to  give  her  title  ;  that  it  must  be  satisfac- 
torily shown  that  the  pioperty  was  paid 
for  with  her  own  separate  funds,  and, 
that,  in  the  absence  of  such  evidence,  the 
presumption  is  a  violent  one,  that  the 
husband  furnished  the  means  of  payment ; 
and  it  was  held  that  this  rule  applies  to  the 
purchase  of  both  real  and  personal  estate. 
Keeuy  v.  Good,  21  Pa.  St.  349  ;  Gamber 
u.  Gamber,  18  Pa.  St.  306.  And  to  over- 
come this  presumption  there  must  be  satis- 
factory evidence  that  the  money  was  her 
own  and  not  that  of  her  husband.     Seitz 


V.  Mitchell,  94  U.  S.  580;  Walker  v. 
Reamey,  36  Pa.  St.  410  ;  Parvin  v.  Cape- 
well,  9  Wright,  89  ;  Bradford's  Appeal,  5 
Casey,  513  ;  Aurand  v.  Shaetfer,  7  Wright, 
363  ;  Switzer  o.  Valentine,  4  Duer,  96  ; 
Glann  v.  Younglove,  27  Barb.  480  ;  Wood- 
beck  V.  Havens,  42  Barb.  66;  Rider  v. 
Hulse,  24  N.  Y.  372  ;  Camors  v.  Camors, 
4  Wis.  131  ;  Elliott  v.  Bentley,  17  Wis. 
610 ;  Edson  v.  Hayden,  20  Wis.  682 ; 
Duncan  v.  Roselle,  15  Iowa,  501  ;  Cramer 
V.  Redford,  17  N.  J.  Eq.  367.  In  Mis- 
souri, too,  it  has  been  held,  that  the 
Married  Women's  Acts  are  to  be  strictly 
construed,  on  the  ground  that  statutes 
innovating  upon  well-established  common- 
law  principles  are  to  be  restricted  to  the 
limits  of  the  precise  extent  to  which  the 
language  of  the  statute  goes,  and  to  extend 
no  further.  Hence,  on  the  common-law 
presumption  that  personal  property  found 
in  the  possession  of  a  feme  covert  is  the 
property  of  her  husband,  —  her  possession 
being  his  possession,  —  where  a  married 
woman  undertook  by  her  own  testimony, 
unsupported  by  any  other  evidence,  to 
overcome  this  presumption,  and  the  jury 
found  against  her,  the  court  refused  to 
disturb  the  verdict.  Hemelreich  v.  Carlos, 
24  Mo.  App.  264.  See,  also,  McFerran  v. 
Kinney,  22  Mo.  App.  555  ;  Weil  y.  Sim- 
mons, 66  Mo.  619,  620.  In  Alabama,  also, 
it  has  been  held  that  the  earnings  of  the 
wife  are  the  property  of  the  husband,  and 
though  the  husband  may  renounce  all  right 
to  the  earnings  of  the  wife,  and  permit  her 
to  retain  them  as  her  own,  such  renun- 
ciation is  void  as  again.st  his  existing 
creditors.  Glaze  v.  Blake,  56  Ala.  379  ; 
Gordon  v.  Tweedy,  71  Ala.  202  ;  Boyett 
V.  Potter,  80  Ala.  476  ;  Bynum  v.  Freder- 
ick, 81  Ala.  489  ;  Shaeffer  v.  Sheppard, 
54  Ala.  244  ;  Carleton  v.  Rivers,  lb.  467  ; 
McLemore  v  Pinkston,  31  Ala.  266,  308. 
And  in  Booker  v.  Waller,  81  Ala.  550,  it 
was  held,  that  a  husband  could  -not  create 
for  his  wife  a  separate  estate,  to  the  preju- 
dice of  those  to  whom  he  was  under  legal 
obligations,  and  that  he  could  not  vest 
her  with  a  separate  estate  even  in  her 
future  earnings  to  the  prejudice  of  existing 
creditors ;  and  that,  where  property  had 
been  purchased  in  the  name  of  a  feme 
covert,  the  burden  was  upon  her  to  prove 
distinctly  that  she  paid  for  the  thing  pur- 
chased with  funds  that  were  not  furnished 
by  the  husband.  Evidence  that  she  pur- 
chased amounts  to  nothing,  unless  it  is 
accompanied  with   clear    and  full  proof 
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agent.  There  are,  however,  cases  in  which  a  jury  may  infer  such 
agency.  In  the  cases  of  orders  given  by  the  wife  in  those  depart- 
ments of  her  husband's  household  which  she  has  under  her  con- 
trol, the  jury  may  infer  that  the  wife  was  the  agent  of  her 
husband  till  the  contrary  appears.  So,  for  sucli  articles  as  are 
necessary  for  the  wife,  such  as  clothes,  if  the  order  is  given  by  the 
wife,  and  she  is  living  with  her  husband,  and  nothing  appears  to 
the  contrary,  the  jury  do  right  by  inferring  the  agency  ;  but  if  the 
order  is  excessive  in  point  of  extent,  or  if,  when  the  husband  has 
a  small  income,  the  wife  gives  extravagant  orders,  these  are  cir- 
cumstances from  which  the  jury  would  infer  that  there  was  no 
agency.  The  tradesman  who  supplies  the  goods  takes  the  risk ; 
and  if  the  bill  is  one  of  an  extravagant  nature,  such  as  the  hus- 
band would  never  have  authorized,  that  would  alone  be  sufficient 
to  repel  the  inference  of  agency.-' 


that  she  paid  for  it  with  her  own  separate 
funds  ;  not  that  slie  had  the  means  of  pay- 
ing, but  that  she  in  fact  paid.  In  the 
ahsence  of  such  proof,  the  presumption  is 
that  her  husband  furnished  the  means  of 
payment.  See  McAnally  v.  O'Neal,  66 
Ala.  299;  Gamber  v.  Gamher,  18  Pa.  St. 
363 ;  Keeny  v.  Good,  21  lb.  349  ;  Hallow- 
ell  V.  Hoster,  35  lb.  37£  ;  Winter  v. 
Walter,  37  lb.  1.55  ;  Robinson  v.  Wallace, 
39  lb.  129.  But,  in  Alabama,  under  the 
Code  of  1876,  §  2709,  it  was  held,  where 
personal  property  purchased  by  the  hus- 
band was  paid  for  with  money  that  was  of 
the  corpus  of  the  wife's  statutory  separate 
estate,  the  property  thus  purchased  became 
the  separate  estate  of  the  wife,  and  that 
the  products  of  lands  which  were  the 
statutory  estate  of  the  wife,  could  not  he 
taken  for  payment  of  the  husband's  debts. 
Kennon  v.  Dibble,  75  Ala.  351.  See 
Flournoy  v.  Owens,  74  Ala.  446.  And 
see  Bridgman  v.  Bridgman,  138  Mass.  58  ; 
Howard  v.  Bryant,  9  Gray,  239  ;  -Alex- 
ander V.  Crittenden,  4  Allen,  342 ;  Com- 
monwealth w.  Manley,12  Pick. 173  ;  Turner 
V.  Nye,  7  Allen,  176,  as  to  reduction  of  a 
wife's  choses  in  action  to  possession.  And 
see,  also,  as  to  a  husband's  rights  therein, 
in  Indiana,  on  surviving  his  wife,  not 
having  reduced  the  chose  into  possession, 
Bunn  V.  Critchell,  110  Ind.  31.  See  as  to 
the  exemption  of  a  feme  covert  from  lia- 
bility under  her  contracts,  where  her  sepa- 
rate estate  is  not  charged.  Post  v.  Koch, 
30  Fed.  Rep.  208  ;  or  where  she  has  none, 
Condon  v.  Barr,  49  N.  J.  L.  53  ;  Eckert  v. 
Reuter,  4  Vroom,  266  ;  Von  Kirk  v.  Skill- 
man,  5  Vroom,  109  ;  Lewis  v.  Perkins, 
7  Vroom,  133;  Wilson  u.  Herbert,  12 
Vroom,  454 ,  Penty  v.  Simonson,  2  Beas. 
232.     Real  estate  paid  for  by  a  member  of 


a  firm  out  of  the  assets  of  the  firm,  and 
conveyed  to  his  wife,  was,  on  the  bank- 
ruptcy of  the  firm,  held  to  be  the  assets 
of  the  firm.  Phipps  v.  Sedgwick,  95 
U.  S.  3. 

In  the  National  Bank  of  Rahway  w. 
Brewster,  49  N.  J.  L.  231,  an  action  was 
brought,  by  the  iudorsee  before  maturity, 
against  a  married  woman,  on  a  note  given 
by  her  to  a  firm  of  which  her  husband 
was  a  member.  It  was  held  that  the  con- 
tract between  husband  and  wife  was  null 
and  void,  and  that  the  defect  was  inherent 
in  the  contract,  which,  therefore,  could 
not  be  enforced  at  law.  In  Gould  i'. 
Gould,  8  Stew.  Eq.  37,  affirmed,  lb.  562, 
a  wife  lent  money  to  her  husband's  firm 
upon  their  promissory  note.  After  his 
death,  she  brought  suit  at  law  against  the 
surviving  members  of  the  firm.  She  was 
uonsuited,  and  it  was  held  that  in  order 
to  recover  the  money  she  must  have  re- 
course to  equity. 

1  Freestone  v.  Butcher,  9  C.  cSt  P.  643, 
per  Lord  Abinger ;  Atkins  c.  Curwood, 
7  C.  &  P.  756  ;  Waithman  v.  Wakefield, 
1  Camp.  120  ;  Ethcrington  i/.  Parrot,  1 
Salk.  118  ;  Scott  v.  Manhy,  Sid.  109  ; 
Montague  v.  Espinasse,  1  C.  &  P.  356, 
502 ;  Houliston  v.  Smith,  2  C.  &  P.  22  ; 
Mainwaring  v.  Leslie,  Id.  507  ;  Clifrord  v. 
Laton,  3  C.  &  P.  15  ;  Reed  v.  Moore,  5  C. 
&  P.  200  ;  Atkms  v.  Curwood,  7  C.  &  P. 
756.  In  Lane  v.  Ironmonger,  13  M.  &  W. 
368,  the  court  held  that  the  law  as  laid 
down  in  Freestone  v.  Butcher,  9  C.  &  P. 
647,  is  substantially  correct,  though  there 
may  be  a  trifling  inaccuracy  in  stathig  that 
the  extravagance  of  the  bill  would  alone 
repel  the  inference  of  agency ;  that  that 
alone,  perhaps,  would  not  he  suflicient, 
but  it  might  be  repelled  by  that  and  other 
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As  stated  above,  the  whole  question  is  one  of  agency,  express 
or  implied.     Where  a  plaintiff  seeks  to  charge  a  husband  on  a 


circumstances  together.  But  in  this  case 
(Lane  v.  Ironmonger)  the  judge,  at  the 
trial,  read,  approved,  and  adopted  the  law 
as  laid  down  in  Freestone  t.  Butcher  by 
Lord  Abinger ;  and  the  Court  of  Exchequer, 
in  Lane  v.  Ironmonger,  by  their  judgment 
sustained  the  ruling.  The  court  thus  fur- 
ther laid  down  the  law  :  "The  whole  turns 
upon  the  question  of  the  husband's  author- 
ity ;  and  it  is  for  the  jury  to  say  whether 
the  wife  had  any  such  authority,  and 
whether  the  plaintiff,  who  supplied  her 
with  these  articles,  must  not  have  known 
that  she  was  exceeding  her  husband's  au- 
thority to  pledge  his  credit.  If  he  had 
any  doubts  upon  the  subject  he  might 
have  made  inquiries  of  the  husband.  It 
was  not  proved  that  the  husband  knew  the 
articles  had  been  ordered  or  saw  his  wife 
wearing  them."  And  the  verdict  of  the 
jury  for  the  defendant,  in  an  action  against 
him  for  £5287  "for  bonnets,  feathers, 
lace,  and  ribands,"  supplied  by  the  plain- 
tiff to  the  defendant's  wife  during  part  of 
one  year,  was  sustained.  Lane  v.  Iron- 
monger, 13  M.  &  W.  368.  See,  also,  Mon- 
tague V.  Benedict,  3  B.  &  C.  635 ;  Jewsbury 
V.  Newbold,  26  L.  J.  Ex.  247  ;  Filmer  v. 
Lynn,  4  N.  &  M.  559.  Where  the  pre- 
sumption of  law  in  favor  of  an  authority 
to  contract  rests  upon  the  fitness  of  the 
articles  supplied  to  the  position  of  the 
party  who  has  received  them,  it  may  as 
well  be  repelled  by  a  deviation  from  what  • 
is  proper  in  point  of  quantity  as  of  quality. 
Johnson  v.  Lines,  6  W.  &  S.  80.  But  as 
it  is  a  question  of  agency,  the  proper  ques- 
tion to  be  submitted  to  the  jury  is  not 
whether  the  goods  supplied  were  necessa- 
ries for  a  person  in  the  station  in  life  of 
the  party,  but  whether,  under  all  the  cir- 
cumstances, there  was  any  authority  in  the 
wife,  express  or  implied,  to  contract  for 
them  as  her  husband's  agent.  Reid  v. 
Tcakle,  13  C.  B.  627.  Or,  as  is  laid  down 
by  Bayley,  J.,  in  Montague  v.  Benedict,  3 
B.  &  C.  631 , whenever  the  husband  and  wife 
are  living  together,  and  he  provides  her 
with  necessaries,  the  husband  is  not  bound 
by  contracts  of  the  wife  except  where  there 
is  reasonable  evidence  to  show  that  the 
wife  has  made  the  contract  with  his  assent. 
Etherington  v.  Parrot,  2  Ld.  Raym.  1006  ; 
1  Salk.  118.  The  question  of  agency  must 
be  left  to  the  jury  on  all  the  facts.  Sea- 
ton  V.  Benedict,  5  Bing.  28  ;  Manby  v. 
Scott,  1  Lev.  4  ;  Freestone  v.  Butcher, 
9  C.  &  P.  643  ;  Lane  v.  Ironmonger,  13 
M.  &  W.  368  ;  Frost  v.  Willis,  13  Vt. 
202  ;  Shelton  v.  Hoadley,  6  Ala.  651  ; 
Shelton  v.  Pendleton,  18  Conn.  417  ; 
Fredd  v.  Eves,  4  Barring.  385  ;  Camerat 


V.  Goldsmith,  4  Ga.  14  ;  Cornelia  v.  Ellis, 
11  111.  584  ;  Sawyer  v.  Cutting,  23  Vt. 
486  ;  Alexander  v.  Miller,  16  Penn.  215. 
But  cohabitation  with  a  wife,  or  with  a 
woman  who  is  held  out  to  the  world  as  be- 
ing a  wife,  is  evidence  of  the  existence  of 
an  implied  authority  to  her  to  purchase 
whatever  is  reasonably  necessary  for  her- 
self and  the  family  of  her  real  or  supposed 
husband.  See  previous  authorities  cited 
in  this  note,  and  see  Ruddock  v.  Marsh, 

I  H.  &  N.  601,  which,  except  as  con- 
fined to  the  special  circumstances  of  the 
case,  and  as  regards  authority  which  would 
as  much  exist  in  favor  of  a  si.ster,  a  house- 
keeper, or  other  person  presiding  over  the 
management  of  the  house,  was  doubted  by 
Bramwell,  L.  J.,  in  Debenhani  v.  Mellon, 
5  Q.  B.  Div.  at  p.  399,  where  it  was  held 
that  the  wife  is  the  general  agent  ot  her 
husband  with  reference  to  such  matters  as 
are  usually  under  the  control  of  the  wife, 
and,  therefore,  where  the  wife  of  a  laborer 
incurred  a  debt  for  provisions  for  the  use 
of  the  family,  the  husband  was  held  liable, 
"  with  reference  to  the  circumstances  of 
this  case,"  though  he  had  supplied  his 
wife  with  money  to  keep  the  house  ;  and 
Read  v.  Legard,  6  Ex.  636,  where  it  was 
held  that  a  husband  is  liable  for  neces- 
saries supplied  to  his  wife  during  the  pe- 
riod of  his  lunacy.  See  also  Furlong  v. 
Hysom,  35  Me.  332  ;  Mitchell  v.  Treanor, 

II  Ga.  324  ;  McCutcheon  v.  McGahay,  11 
Johns.  281  ;  Cary  v.  Patton.  2  Ashm.  140. 
But  see  Holt  v.  Brien,  4  B.  &  Aid.  252, 
where  the  plaintiff  knew  that  the  wife  had 
an  allowance  for  necessaries  from  her  hus- 
band. As  to  what  are  necessaries,  see 
Morgan  u.  Chetwynd,  4  F.  &  F.  451  ; 
Jewsbury  v.  Newbold,  26  L.  J.  Ex.  247  ; 
Eeneaux  v.  Teakle,  2  Ex.  680  ;  Atkins 
V.  Curwood,  7  C.  &  P.  756.  Where  hus- 
band and  wife  are  cohabiting  it  is  a  pre- 
sumption of  fact  that  she  is  his  agent  for 
ordering  articles  supplied  to  their  estab- 
lishment which  are  suitable  to  the  station 
which  he  allows  her  to  assume  ;  but  if 
they  be  unsuitable  to  that  station  a  pre- 
sumption arises  that  she  was  not  his  agent 
to  pledge  his  credit  for  them.  Harrison 
V.  Grady,  12  Jur.  N.  s.  140  ;  13  L.  J. 
369. 

A  husband  who  is  able  and  willing  to 
supply  his  wife  with  necessaries,  and  who 
has  forbidden  her  to  pledge  his  credit,  can- 
not be  held  liable  for  necessaries  bought 
by  her  ;  and  a  tradesman,  without  notice 
of  the  husband's  prohibition,  and  without 
having  had  previous  dealings  with  the  wife 
with  his  assent,  cannot  maintain  an  action 
against  him  for  the  price  of  articles  of 
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contract  made  by  his  wife,  the  question  is  whether  the  wife  had 
his  authority,  express  or  implied,  to  make  the  contract ;  and  that, 


female  attire  suitable  to  her  station  in  life, 
and  supplied  to  her  upon  his  credit,  but 
without  his  knowledge  or  assent.  Deben- 
ham  V.  Mellon,  5  Q.  B.  D.  394,  affirmed  in 
the  House  of  Lords,  lb.  6  Ap.  Cas.  li. 

The  law  on  the  subject  in  this  country- 
is  well  settled,  and  it  is  and  has  long  been 
precisely  in  accordance  with  the  latest  and 
most  critical  of  the  English  cases.  We 
have  nowhere  found  the  law  more  clearly 
or  correctly  laid  down  than  it  is  by  Wood- 
ruff, J.,  in  Keller  v.  Phillips,  39  N.  Y. 
351  ;  40  Barb.  390  ;  thus  :  "The  rules  of 
law  relating  to  the  power  of  the  wife  to 
bind  her  husband  to  payment  for  goods 
purchased  by  her  for  the  use  of  herself 
and  the  family  are  well  settled.  The  hus- 
band is  bound  to  provide  for  her  and  them 
whatever  is  necessary  for  their  suitable 
clothing  and  maintenance  according  to  his 
and  their  situation  and  condition  in  life. 
And  ordinarily  he  will  be  presumed  to  as- 
sent to  her  making  such  purchases  as  in 
the  conduct  of  the  domestic  concerns  are 
proper  for  her  management  and  supervi- 
sion ;  but  he  is  at  liberty  to  withhold  such 
assent  and  destroy  such  presumption  by 
an  express  prohibition  ;  and  if  he  do  so, 
no  one,  having  notice  thereof,  may  trust 
the  wife  in  reliance  upon  his  credit,  unless 
the  husband  so  neglects  his  own  duty  that 
supplies  become  absolutely  necessary  ac- 
cording to  their  condition.  In  the  pres- 
ent case,  therefore,  the  sale  of  the  goods 
being  proved,  or  not, being  denied  by  the 
defendant,  the  burden  of  proof  was  upon 
the  defendant  to  show  that  the  credit  was 
given  against  his  express  dissent,  and  no- 
tice thereof  to  the  plaintiffs.  This  being 
proved,  the  burden  was  upon  the  plaintiff's 
to  show  that  the  defendant  did  not  suitably 
provide  for  his  family  according  to  his  and 
their  condition.  Of  that  the  plaintiff's 
were  not  to  be  the  judges  except  at  the 
risk  of  establishing  it  by  proof,  and  of 
that  they  off'ered  no  testimony  whatever  ; 
but  on  the  trial  objected  to  the  defendant's 
proving  affirmatively  that  he  did  so,  and 
the  justice  excluded  evidence  off'ered  by 
him  tending  to  show  in  what  mode,  and 
in  part  to  what  extent,  that  provision  was 
mad#.  The  defendant  was  not  bound  to 
show  affirmatively  that  he  did  so  provide, 
and  yet,  so  far  as  he  appears  to  have  been 
permitted,  his  testimony  went  to  show  that 
he  did  make  suitable  provision.  Nor  is  it 
enough  that  the  articles  sold  are  in  their 
nature  and  description  necessai-y  and  suit- 
able for  the  use  of  the  wife  and  family. 
If  they  were  not  so  there  would  be  no  pre- 
sumption of  the  husband's  assent  to  the 
purchase  in  any  case.    It  is  indispensable, 


where  the  vendor  has  been  forbidden  to 
sell  upon  the  wife's  request  on  the  hus- 
band's credit,  that  the  vendor  show  not 
only  that  the  goods  were  in  their  nature 
suitable  and  necessary,  but  that  the  hus- 
band neglected  his  duty  to  provide  sup- 
plies, and  that  for  that  reason  they  were 
necessary.  These  rules  are  elementary. 
Modern  legislation,  in  preserving  to  the 
wife  all  her  own  property,  has  taken  away 
some  of  the  grounds  upon  which  the  duty 
of  the  husband  was  placed  by  the  common 
law  ;  but  it  has  not  yet  gone  so  far  as  to 
invest  the  wife  with  a  discretion  which 
the  husband  cannot  control,  and  enable 
her  to  spend  his  property  or  involve  him 
in  debt  against  his  will."  This  sound  ex- 
position of  the  law  has  bee^  followed  in 
this  country  with  even  greater  uniformity 
than  it  has  been  in  England,  where,  as 
will  be  seen  from  the  authorities  we  cite, 
some  of  the  decisions  cannot  be  supported, 
and  have  been  in  effect  overruled  by  some 
of  the  latest  cases.  See,  further,  Mott  v. 
Comstock,  8  Wend.  544;  Kimball  v.  Keyes, 
11  Wend.  33 ;  Blowers  v.  Sturtevant,  4 
Denio,  49;  Oilman  v.  Andru.s,  28  Vt.  241; 
Waithman  v.  Wakefield,  1  Camp.  121,  per 
Lord  EUenborough, ;  Sawyer  v.  Cutting, 
23  Vt.  486  ;  Benjamin  v.  Benjamin,  15 
Conn.  347  ;  Felker  v.  Emerson,  16  Vt. 
653  ;  Church  v.  Landers,  10  Wend.  79  ; 
Eotch  V.  Mills,  2  Conn.  638  ;  Hughes  v. 
Chadwick,  6  Ala.  651.  In  Savage  v. 
Davis,  ]  8  Wis.  608,  the  law  is  succinctly 
laid  down  thus  :  — 

"  A  wife  may  undoubtedly  act  as  the 
agent  of  her  husband,  and  in  that  char- 
acter transact 'his  business,  control  his 
property,  and  make  contracts  in  respect 
to  it  which  will  bind  him.  This  agency, 
its  nature  and  extent,  and  whether  it  in- 
cludes the  particular  contract,  may,  as  in 
other  cases,  be  inferred  from  a  variety  of 
circumstances.  It  is  a  question  for  the 
jury  to  determine  from  all  the  evidence, 
whether  the  wife  had  the  authority  to  do 
the  act  or  make  the  contract  in  question, 
or  whether  her  act,  unauthorized  at  the 
time  of  its  performance,  was  rendered 
valid  by  a  subsequent  ratification  by  the 
husband.  In  the  management  of  house- 
hold aff'airs  it  is  said  that  it  will  be  pre- 
sumed, until  the  contrary  appears,  that 
she  acts  as  the  agent  of  her  husband 
(Pickering  u.  Pickering,  6  N.  H.  120)  ; 
but  her  power  to  bind  her  husband  by  her 
contracts  rests  upon  the  sole  ground  of 
agency,  .she  having  as  wife  no  original 
and  inherent  power  to  bind  him  by  any 
contract  made  by  her."  Leeds  v.  Vail, 
15  Pa.  St.  185  ;   Freestone  v.  Butcher,  9 
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if  there  be  express  authority,  there  is  no  room  for  doubt ;  and  if 
the  authority  is  to  be  implied,  the  presumptions  which  may  be  ad- 


C.  &  P.  643  ;  Day  v.  Buinham,  36  Vt.  37  ; 
Johnston  v.  Pike,  14  La.  Ann.  731  ;  Mor- 
gan ti.  Hughes,  20  Tex.  141  ;  Furlong  v. 
Hysom,  35  Me.  332  ;  Etherington  v. 
Parrot,  1  Salk.  118  ;  McCutchen  v.  Mc 
Gahay,  11  Johns.  281.  The  law  as  laid 
down  in  Holt  v.  Brien,  4  B.  &  Aid.  252, 
was  followed  in  Harshaw  v.  Merryman, 
18  Mo.  106,  that  if  the  husband  makes  a 
reasonable  allowance  to  the  wife  for  neces- 
saries, during  his  temporary  absence,  and 
a  tradesman,  with  notice  of  this,  supplies 
her  with  goods,  the  husband  is  not  liable 
unless  the  tradesman  can  show  that  the 
allowance  was  not  supplied.  See  further, 
as  to  the  husband's  liabilities  on  his  wife's 
contracts,  Sterling  v.  Potts,  5  N.  J.  L. 
773  ;  Williams  v.  Coward,  1  Grant  (Pa.) 
Gas.  21. 

In  Theriott  v.  Bagioli,  9  Bosw.  (N".  Y. ) 
578,  the  plaintiffs  sold  goods  to  the  de- 
fendant's wife,  after  having  been  forbid- 
den by  the  husband  to  do  so.  The  court 
held  that  the  plaintiffs  could  not  re- 
cover, unless  under  a  subsequent  prom- 
ise to  pay,  or  that  they  made  it  appear 
that  the  articles  furnished  were  necessary 
and  suitable  to  her  condition  in  life,  and 
that  she  was  not  otherwise  provided  for 
by  her  husband.  The  husband  is  bound 
to  provide  his  wife  with  necessaries  suit- 
able to  her  situation  and  his  condition  in 
life.  He  is  bound  by  her  contracts  for 
ordinary  purchases,  from  a  presumed  as- 
sent on  his  part  ;  but  if  his  dissent  be 
jireviously  made  known,  the  presumption 
of  his  assent  is  rebutted,  and  he  is  not 
liable,  unless  the  seller  shows  the  abso- 
lute necessity  of  the  purchase  for  her 
comfort.  Etherington  v.  Parrot,  1  Salk. 
118.  Outside  of  the  matter  of  necessa- 
ries, a  wife,  as  such,  has  no  original  or 
inherent  power  to  make  any  contract  which 
is  obligatory  on  her  husband.  No  such 
right  arises  from  the  marital  relation  be- 
tween them.  If,  therefore,  she  possesses 
a  power  in  any  case  to  bind  him,  by  her 
contracts  made  on  his  behalf,  it  must  be 
by  virtue  of  an  authority  derived  from 
him,  and  founded  on  his  assent ;  although 
such  assent  may  be  precedent  or  subse- 
([uent,  and  express  or  implied.  Where 
such  authority  is  conferred,  the  relation 
between  them  and  the  consequences  of 
that  relation  are  analogous  to  those  in 
the  ordinary  case  of  principal  and  agent. 
And  that  she  has  the  capacity  to  be  consti- 
tuted, by  the  husband,  his  agent,  and  to 
act  as  such  equally  with  any  other  person, 
there  is  no  doubt.  Fitz.  Nat.  Brev.  120 
G.  ;  Vin.  Abr.  tit.  £aron  &  Feme,  E. 
A.  ;   1  Bac.  Ab.  499;  Bull.  N.P.   136. 


But,  admitting  the  correctness  of  these 
principles,  it  was  held  in  Benjamin  v. 
Benjamin,  15  Conn.  347,  in  a  well-con- 
sidered judgment,  that,  as  a  presump- 
tion arising  from  the  state  of  society,  the 
law  will,  in  some  cases,  presume  the  wife 
to  be  the  agent  of  the  husband,  when  no 
such  presumption  would  exi.st  as  to  an- 
other person ;  and  also  will,  in  some  cases, 
imply  a  larger  authority  to  the  wife  than 
to  an  ordinary  agent  ;  and  this  perhaps, 
whether  the  husband  be  absent  from  home 
or  not ;  and  that,  in  other  cases,  where  he 
he  is  absent,  a  presumption  would  arise 
that  his  wife  has  authority  to  act  in  his 
behalf,  which  would  not  exist  if  he  were 
at  home  ;  these  inferences  being  founded 
on  the  fact  that  it  is  usual  and  customary 
to  permit  the  wife  to  act  in  such  cases. 
See  Meader  u.  Page,  39  Vt.  306,  where 
the  wife's  agency  was  sustained  ;  Anon., 
1  Str.  527  ;  Church  v.  Landers,  10  Wend. 
79  ;  Spencer  v.  Tisne,  Addis.  R.  316. 
But  this  does  not  sanction  the  doctrine 
that  the  wife,  whether  the  husband  is 
abroad  or  at  home,  is  presumed  to  be  the 
agent  of  her  husband  generally,  or  to  be 
entrusted  with  any  other  autliority  as  to 
his  affairs,  than  that  which  it  is  usual  and 
customary  to  confer  upon  the  wife.  It 
would  be  not  only  unreasonable,  and,  as 
it  respects  the  husband's  interests,  un- 
safe ;  but  it  would  be  going  beyond  what 
could  fairly  be  presumed  to  be  his  inten- 
tion, to  extend  the  powers  of  the  wife  by 
implication  or  presumption  farther  than 
this  principle  warrants.  Hence,  in  Benja- 
min V.  Benjamin,  15  Conn.  347,  it  was  held, 
that  the  husband  was  not  bound  by  a  con- 
tract made  by  his  wife,  not  for  necessa- 
ries, and  not  within  the  scope  of  her 
agency,  in  respect  to  a  matter  that  would 
only  belong  to  his  general  agent,  or  to  one 
to  whom  a  special  aiithority  was  given. 
But,  as  frequently  is  the  case  where  a, 
married  woman,  by  the  cruelty  of  her 
husband  is  driven  from  his  home  without 
means  of  support,  —  a  subject  which  we 
fully  consider  in  the  next  section  of  this 
Part,  —  the  husband  may  be  liable  for 
necessaries  furnished  the  wife,  in  certain 
cases,  though  the  existence  of  an  agency 
or  assent,  express  or  implied  in  fact,  is 
wholly  disproved  by  the  evidence  ;  and 
this,  upon  the  ground  of  agency  implied 
in  law,  though  there  can  be  none  pre- 
sumed in  fact.  It  is  a  settled  principle 
in  the  law  of  husband  and  wifi',  that,  by 
virtue  of  the  marital  relation,  and  in  con- 
sequence of  the  obligations  assumed  by 
him  upon  marriage,  the  hu,5band  is  legally 
bound  for  the  supply  of  necessaries  to  the 
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vanced  on  one  side  may  be  rebutted  on  the  other ;  and  although 
there  is  a  presumption  that  a  woman  living  with  a  man  and  rep- 
resented by  him  to  be  his  wife,  has  his  authority  to  bind  him  by 
her  contract  for  articles  suitable  to  that  station  which  he  per- 
mits her  to  assume,  still  this  presumption  is  always  open  to  be 
rebutted. 1 

But  this  does  not  militate  against  the  rule  that  the  husband,  as 
well  as  every  principal,  is  concluded  from  denying  that  the  agent 
had  such  authority  as  he  was  held  out  by  his  principal  to  have,  in 
such  a  manner  as  to  raise  a  belief  in  such  authority,  acted  on  in 
making  the  contract  sought  to  be  enforced.  On  these  principles,  it 
was  held  that  a  verdict  for  necessaries  suitable  to  the  estate  and 
degree  of  the  husband,  obtained  from  the  plaintiffs  by  the  wife  of 
the  defendant  without  his  authority  and  contrary  to  his  order, 
could  not  be  supported.^  This  case  has  been  since  repeatedly  fol- 
lowed and  approved,  and  it  seems  in  harmony  with  all  the  well- 
decided  cases  on  the  subject.  We  follow  up  the  consideration  of 
the  subject  under  the  light  cast  upon  it  by  the  latest  cases. 

Where  the  husband  neither  does  nor  assents  to  any  act  to  show 
that  he  has  held  out  his  wife  as  his  agent  to  pledge  his  credit  for 
goods  supplied  on  her  order,  the  question  whether  she  bears  that 
character  must  be  examined  upon  the  circumstances  of  the  case. 
That  question  is  one  of  fact.  The  management  of  the  husband's 
house  would  raise  a  presumption  of  agency  as  to  matters  neces- 
sarily connected  with  that  management,  which  might  not  be  got 
rid  of  by  a  mere  private  arrangement  between  husband  and  wife ; 
otherwise  where  such  management  did  not  exist. 

Thus,  A.  was  the  manager  of  a  limited  company's  hotel  at  Brad- 
ford, where  his  wife  acted  as  manageress.  They  cohabited.  He 
made  his  wife  an  allowance  for  clothes,  but  forbade  her  to  pledge 
his  credit  for  them.     She  purchased  clothes  in  London,  the  bills 

wife,  so  long  as  she  does  not  violate  her  express  or  implied,  yet  this  assent  may  be 
duty  as  wife  ;  that  is  to  say,  so  long  as  inferred  from  circumstances,  such  as  the 
she  is  not  guilty  of  adultery  or  elopement,  necessity  the  wife  stood  in  for  them,  and 
The  husband  may  discharge  this  obliga-  the  relative  situation  of  the  parties,  as 
tion  by  supplying  her  with  necessaries  connected  with  the  treatment  of  each 
himself  or  by  his  agents,  or  giving  her  an  other  ;  the  question  of  necessaries  being 
adequate  allowance  in  money,  and  then  he  a  relative  fact,  depending  upon  the  stand- 
is  not  liable  to  a  tradesman  who,  without  ing  and  circumstances  of  the  party.  Shel- 
his  authority,  furnishes  her  with  necessa-  ton  v.  Hoadley,  15  Conn.  535  ;  Ford  v. 
ries  ;  but  if  he  does  not  himself  provide  Fothergill,  1  Esp.  211.  See  Segelbaum 
for  her  support,  he  is  legally  liable  for  v.  Ensminger,  117  Pa.  St,  248,  where  the 
necessaries  furnished  to  her  by  tradesmen,  wife's  purchases,  against  the  husband's 
even  though  against  his  orders.  Crom-  notice,  were  held  not  to  bind  him. 
well  V.  Benjamin,  41  Barb.  558.  And  i  Manby  d.  Scott,  1  Sid.  1 09 ;  Ethering- 
whether  the  husband  is  liable  for  services  ton  v.  Parrot,  2  Ld.  Eayra.  1006  ;  1  Salk. 
rendered  his  wife,  or  goods  supplied  to  118  ;  Jolly  v,  Eees,  15  C.  B.  N.  s.  628. 
her,  though  the  general  rule  is  that  the  ^  joUy  ;,.  jjees,  15  C.  B.  N.  s.  628. 
husband  is  not  liable  without  his  assent. 
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for  which  were  made  out  in  her  name  and  were  paid  by  her.  She 
afterwards  incurred  with  the  same  tradesmen  a  debt  for  clothes, 
payment  for  which  Was  demanded  from  the  husband,  with  whom, 
previously,  they  had  had  no  communication.  On  the  trial  before 
Bowen,  J.,  the  jury  found  that,  at  the  time  the  goods  were  ordered, 
the  defendant  had  withdrawn  from  his  wife  authority  to  pledge 
his  credit,  and  had  forbidden  her  to  pledge  it.  Judgment  having 
been  entered,  accordingly,  for  the  defendant,  the  Queen's  Bench 
Division  refused  a  new  trial.  On  appeal  to  the  Court  of  Appeals, 
the  lords  justices,  following  and  adopting  the  decision  in  Jolly  v. 
Rees,'  affirmed  the  ruling  in  the  court  below.^  The  House  of 
Lords  sustained  the  judgment.^ 


1  15  C.  B.  N.  s.  628 ;   33  L.  J.  C.  P. 

177. 

2  Debenham  v.  Mellon,  5  Q.  B.  D.  394. 

3  Ibid.,  6  App.  Cas.  24.  The  law  on 
the  question  is  thus  laid  down  by  Lord 
Blackburn  in  his  judgment :  "  I  premise, 
as  did  the  majority  of  the  court  in  Jolly  v. 
Eees  (15  C.  B.  N.  s.  628  ;  33  L.  J.  C.  P. 
177),  by  saying  that  no  question  arises 
here  as  to  what  would  be  the  case  if  the 
wife  had  been  left  destitute,  and  had  not 
been  allowed  what  was  proper  for  her 
estate  and  condition.  If  there  had  been 
desertion  and  cruelty,  so  that  she  had  not 
been  supplied  with  what  was  proper,  no 
question  arises  here  as  to  whether  she 
would  not  have  had  authority  to  pledge 
her  husband's  credit  to  get  such  things. 
That  is  not  the  case  here  at  all.  This  is 
simply  a  case  where  a  husband  is  living 
with  his  wife,  though  they  are  not  keeping 
up  any  household  establishment  ;  and  he 
in  fact  makes  her  an  allowance  which 
both  husband  and  wife  seemed  to  think, 
so  far  as  one  can  judge  from  appearances, 
would  be  sufficient  to  enable  her  to  supply 
herself  with  all  necessary  clothes.  She 
did  get  clothes,  and  there  was  evidence 
which  sartisfied  the  jury  that  the  husband 
really  aud  truly  told  her  that  she  was  not 
to  pledge  his  credit,  and  that  she  had  as- 
sented. The  question  comes  to  be,  first, 
had  she,  from  her  position  as  wife,  author- 
ity to  pledge  her  husband's  credit,  although 
the  husband  had  revoked  that  authority  ? 
I  grant  that  the  fact  of  a  man  living  with 
his  wife,  frequently,  and  indeed  always, 
does  afford  evidence  that  he  entrusts  her 
with  such  authorities  as  are  commonly 
and  ordinarily  given  by  husband  to  wife. 
I  should  say  that  it  might  be  a  matter  of 
doubt  whether  it  is  so  perfectly  certain 
that  the  articles  supplied  by  milliners  are 
always  to  be  procured  upon  the  credit  of 
the  husband,  so  as  to  make  that  aprimd 
facie  part  of  the  authority.  But  I  will 
assume  that    it  would  be  so.      In    the 


ordinary  case  of  the  management  of  a 
household  the  wife  is  the  manager  of  the 
household,  and  would  necessarily  get 
short  and  reasonable  credit  on  butchers' 
and  bakers'  bOls,  and  such  things  ;  and 
for  those  she  would  have  authority  to 
pledge  the  credit  of  the  husband.  I  think 
that  if  the  husband  and  wife  are  living 
together,  that  is  a  presumption  of  fact 
from  which  the  jury  may  infer  that  the 
husband  really  did  give  his  wife  such 
authority.  But  even  then,  I  do  not  think 
the  authority  would  arise,  so  long  as  he 
supplied  her  with  the  means  of  procuring 
the  articles  otherwise.  But  that  is  not 
the  present  question,  which  is  this  :  had 
the  wife  a  mandate'  to  order  the  clothes 
which  it  would  be  proper  for  her  in  her 
station  in  life  to  have,  though  the  husband 
had  forbidden  her  to  pledge  his  credit, 
and  had  given  her  money  to  buy  clothes  ? 
I  think,  for  the  reasons  given  by  the  ma- 
jority of  the  court  in  Jolly  v.  Eees  (15 
C.  B.  N.  s.  628 ;  33  L.  J.  C.  P.  177),  and 
also  by  the  judges  in  the  Court  of  Appeal 
in  this  case,  that  there  is  no  authority 
and  no  principle  for  saying  that  the  wife 
had  authority  to  pledge  her  husband's 
credit.  I  quite  agree  that  if  the  husband 
knew  that  the  wife  had  got  credit,  if  he 
had  allowed  the  tradesmen  to  suppose 
that  he  himself  had  sanctioned  the  trans- 
actions, by  paying  them  or  in  other  ways, 
it  might  very  well  be  argued  that  he  would 
have  given  such  evidence  of  authority 
that  if  he  did  revoke  it  he  would  be  bound 
to  give  notice  of  the  revocation  to  the 
tradesmen  and  to  all  who  had  acted  upon 
the  faith  of  his  authority  and  sanction. 
That  would  be  the  general  rule,  for  where 
an  agent  is  clothed  with  an  authority,  and 
afterwards  that  authority  is  revoked,  un- 
less that  revocation  has  been  made  known 
to  those  who  have  dealt  with  him,  they 
would  be  entitled  to  say,  '  the  principal  is 
precluded  from  denying  that  that  authority 
continued  to  exist,  which  he  had  led  us 
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The  plaintiff  sued  the  defendant  for  the  price  of  goods  supplied 
to  the  defendant's  wife.  The  defendant,  at  the  tinae  the  goods 
were  supplied,  was  a  clerk  at  £400  a  year ;  living  in  a  house  the 
rent  of  which  was  £70  per  annum ;  having  two  children,  and 
keeping  three  servants  ;  the  wife  having  a  separate  income  of  £90 
a  year.  The  goods,  though  luxuries,  were  found  by  the  jury  to  be 
suitable  and  proper  to  the  wife's  condition.  The  defendant  had 
no  knowledge  that  his  wife  was  purchasing  the  goods,  and  swore 
that  he  had  never  bought  'any  goods  at  the  plaintiff's  shop  on 
credit;  and  that  he  had  never  authorized  his  wife  to  pledge  his 
credit,  but,  on  the  contrary,  had  expressly  desired  her  not  to  do 
so.  Two  successive  juries  gave  verdicts  for  the  plaintiff.  In 
leaving  the  case  to  the  latter  of  the  two  juries,  the  judge  (Byles, 
J.)  said :  "  For  myself,  I  certainly  had  thought,  but  erroneously, 
that  a  tradesman  was  not  bound  by  a  limitation  of  the  ordinary 
authority  between  husband  and  wife  unknown  to  him.  But  the 
Court  of  Common  Pleas  has  held  a  contrary  opinion ;  ^  and  the  law 
is,  as  I  understand  it,  that  even  if  these  things  were  all  of  them 
necessary,  yet  if  the  wife  in  point  of  fact,  although  the  tradesman 
did  not  know  it,  was  prohibited  by  her  husband  from  incurring 
these  or  any  other  debts,  the  plaintiff  cannot  recover."  On  mo- 
tion to  enter  a  nonsuit,  the  principles  governing  the  case  were 
thus  laid  down  ;  ^  — 

"  In  this  case  the  wife  eloped  from  her  husband,  and  then 
he  for  the  first  time  discovered  that  she  had  been  professing 
to  pledge  his  credit  for  things  which  he  never  in  any  sense 
authorized  her  to  purchase,  and  which  he  never  before  saw  or 
heard  of.  If  he  is  bound  to  pay  for  those  articles  it  must  be  be- 
cause the  law  infers  from  the  relation  of  husband  and  wife  some 
authority  in  the  wife  to  order  them.  What  the  law  does  infer  is 
that  the  wife  has  authority  to  contract  for  things  that  are  really 

to  believe  as  reasonable  people,  did  for-  think  that  when  husband  and  wife  are 

trlyexist-Ctherema^^manycas^  1^^'°^  *°^^*^i;'/earre1aet%hrt  the 

in  which  the  husband  has  so  sanctioned  to  prove,   if  he  can,  the  tact  tliat  tne 

his  wife's  pledging  his  credit,  but  there  is  authority  does  not  exist   it  being  .  ques- 

notlnv  such  case  here.     Th^  case  in  Ire-  tion   for   the  jury  whether    ■>■  bend  fide 

"^^^"^oZ^Zr^Z'^TVt^.     -fatje^f^ih^dfawinriit^r: 

wat  ZT^he  coul^Lt  leny    hlX      before,  were  entitled  to  assume  that  there 

:^l.'withthaTwe"havenokngatpres-  T^^^''''' rft^llt:^^^^^^E 

i  T    J        T!.,+  T  ^oTiTint  asrree  with  mv  m  the  mere  fact  that  the  wile  was  uviug 

^  th^er  By  Jttt  trrrlTy^lW  with  her  husband  ;  and  I  «iink  the  law  . 

established  by  the  cases  that  the  fact  that  -t  -  '      ^      Seas^rffe  rTd tJabove! 

a  wife  is  living  with  a  husband,  alone  en-  L.  f  ■  f  J ,  the  Ir^  h  ease  re  e 
titles  the  tradesmen  to  presume  that  the  i  In  Jolly  t>.  Kees, 

husband  has  given  an  authonty  so  as  to  33  L- J.  !-  J--  ^^j- 
preclude  the  husband  from  denying  it.     I  ^  Per  WiUes,  J.,  at  p.  4Z. 
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necessary  and  suitable  to  the  style  in  which  the  husband  chooses 
to  live,  in  so  far  as  the  articles  fall  fairly  within  the  domestic 
department  which  is  ordinarily  confided  to  the  management  of 
the  wife.  And  it  is  incumbent  on  the  tradesman  who  relies  upon 
the  goods  coming  within  that  description  to  prove  affirmatively 
that  they  do  so.  The  burden  of  proof  lies  on  him.  He  must 
show,  not  that  they  must  have  been  such  articles  as  come  within 
that  implied  authority,  but  so  strong  a  probability  that  they  were 
as  to  induce  any  reasonable  mind  to  infer  that  the  wife  was  acting 
under  the  authority  of  her  husband.  It  is  not  enough,  where  the 
burthen  of  proof  lies  on  the  plaintiff,  for  him  to  prove  facts  which  are 
equally  consistent  with  the  affirmative  or  the  negative  of  the  proposi- 
tions sought  to  be  made  out."   A  nonsuit  was  entered  accordingly.^ 


'  Phillipson  v.  Hayter.L.  E.  6  C.  P.  38. 
And  see  Freestone  v.  Batcher,  9  C.  &  P. 
643  ;  Kelly  v.  Phillips,  40  Barb.  390  ; 
Cromwell  v.  Benjamin,  41  Barb.  558 ; 
Lane  o.  Ironmonger,  13  M.  &  W.  368  ; 
Ruddock  V.  Marsh,  1 H.  &  N.  601 ;  Manby 
V.  Scott,  Sid.  109  ;  1  Lev.  4  ;  Dyer  v. 
East,  1  Mod.  9 ;  Tod  v.  Stokes,  12  Mod. 
244  ;  Etherington  v.  Parrot,  2  Ld.  Raym. 
1006  ;  Waithmau  v.  "Wakefield,  1  Camp. 
120 ;  Bolton  v.  Prentice,  2  Str.  1214 ; 
Holt  V.  Brien,  4  B.  &  Aid.  252 ;  Montague 
V.  Benedict,  3  B.  &  0.  631 ;  Ryan  v. 
Sams,  12  Q.  B.  460  ;  Read  v.  Legard,  6  Ex. 
636  ;  Johnston  v.  Sumner,  3  H.  &  N.  261  ; 
Reid  V.  Teakle,  13  C.  B.  627  ;  Muuro  v. 
De  Chemant,  4  Camp.  215  ;  Atkyns  v. 
Pearce,  2  C.  B.  N.  s.  763  ;  Atkins  v.  Car- 
wood,  7  C.  &  P.  506  ;  Mizen  v.  Pick,  3 
M.  &  W.  481  ;  Richardson  o.  Du  Bois, 
L.  R.  5  Q.  B.  51  ;  Eastland  v.  Burchell, 
3  Q.  B.  D.  432  ;  Shoolbred  v.  Baker,  16 
L.  T.  1357  ;  Moylan  v.  Nolan,  17  Ir.  C. 
L.  R.  427. 

By  section  2214  of  the  Iowa  Code  it  is 
provided  "  that  expenses  of  the  family  are 
chargeable  upon  the  property  of  both  hus- 
band and  wife,  or  either  of  them,  and  in 
relation  thereto  they  may  be  sued  jointly 
or  separately."  In  Devendorf  «.  Emerson, 
66  Iowa,  698,  the  defendant,  in  writing, 
forbade  plaintiffs  to  sell  goods  to  his  wife 
on  his  account,  the  husband  having  no 
account  with  the  plaintiffs  at  the  time. 
Plaintiffs  thereafter  sold  to  defendant's 
wife  family  supplies  on  the  husband's  ac- 
count, and  the  same  were  used  as  such, 
and  there  was  no  evidence  that  there  was 
a  necessity  for  such  purchase  by  the  wife 
by  failure  of  the  husband  to  furnish  said 
supplies.  The  court  held,  that  while  the 
section  of  the  Code  is  a  necessary  protec- 
tion to  merchants  who  in  good  faith  fur- 
nish family  supplies,  and  authorizes  them 
to  look  to  the  husband  or  wife  for  pay- 


ment,   without    any   investigation   as   to 
which  of  them  is  the  owner  of  the  family 
property ;   yet  as  the  plaintiffs  sold   the 
goods  to  the  wife,  against  his  written  pro- 
test, and  knowing  that  the  husband  was 
supplying  his  family  in  his  own  way,  the 
section  did  not  take  away  the  right  of  a 
provident  husband  to  supply  his  family 
with  a  support  and  maintenance  in  his 
own  way,  in  cases  where   the  family  de- 
pends upon  him  for  support ;   and  that, 
as  he  furnished  the  family  supplies,  the 
statute  did  not  deprive  him  of  the  right  to 
make  the  necessary  purchases  from  such 
persons  as  he  saw  fit.      The  legal  impli- 
cation  is  that   purchases   of    necessaries, 
although  made  by  the  wife,  are  on  account 
of  the  husband  ;  and  before  the  wife  can 
be  charged  with  liability,  this  implication 
must  be  overcome  by  proof  that  by  her  ex- 
press contract,  or  by  circumstances  other 
than  the  purchase  of  the  goods  by  her, 
fairly  establishing  a  case  of  implied  con- 
tract, she  has  assumed  an  individual  re- 
sponsibility.    Chester  v.  Pierce,  33  Minn. 
370  ;  Flynn  v.  Messenger,  28  Minn.  208  ; 
Wilson  V.  Herbert,  41  N.  J.  L.  454.     A 
joint  purchase  of  necessaries  by  husband 
and  wife  is  regarded  in  law  as  the  contract 
of  the  husband  alone  ;    and   while   book 
entries,  charging  the  goods  to  them  jointly, 
are  presumptive  evidence  of  a  sale  on  his 
credit,  they  are  not  conclusive  of  that  fact. 
It  may  nevertheless,  under  the  Pennsyl- 
vania Married  Woman's  Act, be  shown  that 
they  were  purchased  by  the  wife  and  on 
her  credit.     Rigoney  v.  Nerinan,  23  P.  F. 
Smith,  330.     But  while  that  act  enables 
the  wife  to  bind  her  separate  estate  for 
necessaries,  the  very  essence  of  her  liability 
is  that  they  were  furnished  at  her  request 
and  on  her  credit.     If  not  so  furnished,  her 
separate  estate  cannot  be  made  liable.  Saw- 
telle's  Appeal,  3  Norris,  306,  311  ;  Hoffw. 
Koerper,  103  Pa.  St.  396.     The  common- 
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The  author  of  a  very  popular  law  work  in  this  country,  stating 
a  principle  that  would  render  not  "  voidable "  only,  but  abso- 
lutely "  void,"  all  the  contracts  of  infants,  lunatics,  drunkards, 
and  married  women,  says :  "  Some  of  the  above  authorities  cer- 
tainly seem  to  be  inconsistent  with  the  principle  that  a  person  in 
a  state  of  intoxication  has  no  agreeing  mind,  and  therefore  there 
never  was  a  contract  between  the  parties.  We  think  this  principle, 
however,  the  true  one."  ^ 

The  learned  author  evidently,  in  that  connection,  lost  sight  of 
the  difference  between  express  and  implied  contracts,  which  is  well 
pointed  out  by  Pollock,  C.  B.,  thus  :  "  With  regard,  however,  to 
contracts  which  it  is  sought  to  avoid  on  the  ground  of  intoxica- 
tion, there  is  a  distinction  between  express  and  implied  contracts. 
Where  the  right  of  action  is  grounded  upon  a  specific,  distinct 
contract,  requiring  the  assent  of  both  parties,  and  one  of  them  is 
incapable  of  assenting,  in  such  a  case  there  can  be  no  binding  con- 
tract ;  but  in  many  cases  the  law  does  not  require  an  actual 
agreement  between  the  parties,  but  implies  a  contract  from  the 
circumstances  ;  in  fact,  the  law  itself  makes  the  contract  for  the 
parties.  Thus,  in  actions  for  money  had  and  received  to  the  plain- 
tiff's use,  or  money  paid  by  him  to  the  defendant's  use,  the  action 
may  lie  against  the  defendant,  even  though  he  may  have  protested 
against  such  a  contract.  So  a  tradesman  who  supphes  a  drunken 
man  with  necessaries,  may  recover  the  price  of  them  if  the  party 
keeps  them  when  he  becomes  sober,  although  a  count  for  goods 
bargained  and  sold  would  fail."  ^ 

Where  a  married  woman  is  compelled,  through  the  misconduct 
of  her  husband,  to  leave  him,  she  is  clothed  with  the  power  of 
binding  him  by  her  contracts  for  necessaries.  Here  is  very 
much  less  of  the  "  agreeing  mind,"  of  which  Prof.  Parson  speaks, 
than  in  the  cases  to  which  he  refers.     For  not  only,  in  clothing 

law  rule  in  regard  to  the  presumed  author-  such  servant  she  is  presumed  to  be  acting 
ity  of  the  wife  to  bind  her  husband  by  her  for  the  husband.  Wagner  v.  Nagel,  33 
contracts  for  necessaries  has  been  held  not  Minn.  348. 
to  be  changed  in  Minnesota  by  the  stat-  i  1  Pars,  on  Con.  434,  note  d. 
utes  relating  to  the  rights  and  liabilities  ^  Gore  v.  Gibson,  13  M.  &  W.  at  p  625. 
of  married  women.  Flynn  v.  Messenger,  In  this  case  both  Parke,  B.,  and  Alder- 
28  Minn.  208.  Hence,' it  has  been  held  son,  B.,  make  the  very  common  mistake  of 
there  where  a  wife  living  with  her  bus-  using  the  word  "  void  "  where  they  evident- 
band' employed  a  servant  for  ordinary  ly  meant  only  "voidable,"  and  as  eqiuva- 
domestic  service  in  their  family,  her  bus-  lent  to  "  he  cannot  be  compelled  to  perform 
band  was  impliedly  liable  for  such  services,  the  contract,"  i  e.,  without  affirming  it. 
It  is  not  necessary  to  show  any  express  See  this  reflected  on  by  Martin,  B.,  in 
authority  from  the  husband  to  make  the  Matthews  v.  Baxter,  L.  K.  8  Jix-  l.Ji. 
contract.  This  is  within  the  presumed  See  Molton  v.  Caniroux,  2  Ex.  487,  tor 
authority  of  the  wife,  and  in  employing  another  instance  of  such  a  mistake. 
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the  wife  with  sucli  a  power,  is  tliere  generally  no  agreeing  mind ; 
but,  as  a  rule,  such  power  is  exercised  by  the  wife  against  the 
express  dissent  of  her  husband.  She  is  clothed  with  the  implied 
power  to  bind  him  as  his  agent,  which  arises  out  of  the  necessities 
of  the  case ;  and  she  is,  therefore,  not  infrequently,  and  veiy  prop- 
erly, called  an  Agent  of  Necessity. ^ 

The  usual  cases  of  agency  of  necessity  are  those  of  married 
women  and  ship-masters  ;  ^  although  there  are  many  other  in- 
stances where  such  a  power  springs  mto  existence  from  the  neces- 
sities of  the  case.^ 


'  In  Johnson  o    Sumner,  3  H.    &  N. 
261,  265,  Pollock,  C.  B.,  says  :   "  We  have 
not  to  interpret  a  positive   law,  but  to  as- 
certain the  principle  on  which  a  husband 
has.  been  held  liable  for  goods  furnished 
to  his  wife,  and  see  how  far,  or  whether  at 
all,    it  applies   to   this   case.     Now,    the 
priuciple    seems    to    be    merely   that    of 
agency ;  the  wife  is  spok;en  of  as  the  hus- 
band's  agent,   as   having    his   authority, 
and  the  declaration  is  as  upon  a  contract 
by  him   through   his   wife   as   an   agent. 
The  question  then  to  be  resolved  is,  had 
the  wife  authority  to  pledge  the  husband's 
credit.     Now,  authority  may  be  express  or 
implied,  or  arising  from  conduct,  as  where 
one  person  holds  out  another  in  such  way 
as  to  induce  a  belief  of  authority ;  or  there 
may  be  an  authority  from  necessity,  as  in 
the  case  of  the  captain  of  a  ship  under  cer- 
tain  circumstances.      If   a   man  and  his 
wife   live   together,   it  matters   not  what 
private  agreement  they   may   make,    the 
wife  has  all  usual  authorities  of  a  wife.     If 
the   husband  turns  his  wife  away,  it    is 
not  unreasonable  to  say  she  has  an  author- 
ity of  necessity ;    for  she  by  law  has  no 
property,  and  may  not  be  able  to  earn  her 
living  ;  l)ut  we  should  hesitate  to  say  that 
if  a  laboring  man  turned  his  wife  away, 
she  being  capable  of  earning,  and  earning 
as  much  as  he  did  ;  or  if  a  man  turned 
his   wife    away,  she  having  a  settlement 
double  his  income  in    amount,   the  wife 
in  such  cases    could  bind  her  husband." 
And  see,  -per  Lord  EUenborongh,  in  Lidd- 
low  y.  Wilmot,  2  Stark.  86  ;  and  Clifford 
w.   Laion,   3   C.   &  P.   15.     In  Manby  v. 
Scott,  Sid.   109,  it  is  somewhat  quaintly 
said :    "  Here   the  question   is,    will    the 
contract  of  a  wife  for  necessaries  make  her 
husband  liable  ?     For  nobody  will  dispute 
that   usually  the   contracts   of  wives  are 
void,  as  all  their  power  is  transferred  to 
the  husband  by  their  marriage.     This  is 
founded   on   the  necessity  of  the  thing  ; 
and  our  law  allows  many  persons  who  are 
otherwise  disabled,   in   cases  of  necessity 
to  enter  into  contracts  ;  as   an   mstance, 
it  is  a  general  rule  that  the  contracts  of 


all  infants  are  void,  but,  nevertheless,  in 
cases  of  necessity  their  contract  shall  bind 
them.  And  that  not  only  quoad  esse,  sed 
quoad  necessitatem  convenientice.  (Peters 
V.  Fleming,  6  M.  &  W.  45  ;  Burghart  v. 
Hall,  4  M.  &  W.  727.)  As  our  law  gives 
all  that  the  wife  has  to  her  husband  on 
marriage,  if  wives  shall  not  be  allowed  to 
obtain  food  and  other  necessaries,  wives 
will  be  in  a  worse  condition  than  those 
who  commit  treason  or  felony,  for  felons 
shall  be  allowed  from  their  goods  reasona- 
ble estovers,  to  save  them  from  starving. 
And  the  statute.  Art.  Cler.,  provides  that 
persons  who  abjure  the  realm  shall  have 
sufficient  estovers  of  their  goods.  But 
women  cannot  enjoy  this  privilege  if  they 
can  take  nothing  without  the  permission 
of  their  husbands,  but  they  will  be  left  to 
perish,  Tantalus-like,  from  thirst  and  hun- 
ger, amid  the  overflowing  exuberance  of 
their  husbands'  plenty." 

^  If  the  master  of  a  ship  contracts  for 
the  necessary  repairs  therefor,  this  binds 
the  owner,  although  in  that  case  the  mas- 
ter was  not  obliged  to  repair  the  ship.  Yet, 
inasmuch  as  the  repairs  were  necessary  to 
save  the  ship  from  foundering,  the  law  en- 
ables him  to  bind  the  defendant  by  his 
contract.  Bridgman's  Case,  Hob.  11  ; 
Manby  v.  Scott,  Sid.  109. 

^  "  For  when  she  returned  to  her  hus- 
band and  he  would  not  receive  her,  nor  pro- 
vide a  maintenance  for  her,  if  nobody 
would  trust  her  so  as  to  charge  the  hus- 
band, she  must  starve,  for  she  cannot 
earn  her  living  by  her  labor,  for  whatever 
she  gains  by  her  labor  the  husband  shall 
have,  and  therefore  of  necessity  she  must 
be  trusted,  and  the  things  being  necessary 
for  her  living,  the  husband  ought  to  be 
charged  for  them  ;  and  the  husband's 
prohibiting  the  plaintiffs  to  trust  her,  can- 
not deprive  her  of  the  liberty  which  the 
law  gives  her  for  preservation  of  her  life  ; 
for  the  law  for  necessity  dispenses  with 
things  which  otherwise  are  not  lawful  to 
be  done,  as  to  throw  down  my  neighbor's 
house  for  preventing  the  spreading  of  fire  ; 
to  throw  goods  out  of  a  boat  when  it  is 


PART   III.  ]  MARRIED   WOMEN. 


161 


The  law  IS  well  established  that  if,  through  the  misconduct  of 
the  husband,  his  wife  is  driven  from  home,  the  law  presumes  an 
authority  conferred  on  her  as  his  agent  to  contract  for  her  neces- 
sary sustenance,  and  he  is  liable,  even  though  he  may  have  cau- 
tioned tradesmen  not  to  trust  her.  In  Read  v.  Legard.i  it  was 
decided  that  when  a  man  contracts  marriage  with  a  woman,  he 
thereby  becomes,  in  point  of  law,  liable  to  maintain  her ;  and  if 
he  fail  to  do  so,  unless  under  circumstances  which  justify  him, 
she  has  authority  to  pledge  his  credit ;  the  true  principle  being 
that  when  a  man  marries,  he  contracts  an  obligation  to  support 
his  wife,  and  in  point  of  law  he  gives  her  authority  to  pledge  his 
credit  for  her  support,  if  circumstances  render  it  necessary,  she, 
herself,  not  being  in  fault.  By  the  marriage  contract,  the  parties 
contract  a  relation  which  gives  the  wife  certain  rights  which  the 
■  law  recognizes.  One  of  them  is  that  the  wife  is  entitled  to  be 
supported  according  to  the  estate  and  condition  of  her  husband. 
If  she  is  compelled  by  his  misconduct  to  procure  the  necessary 
articles  for  herself,  as,  for  instance,  if  he  drives  her  from  his 
house,  or  brings  improper  persons  into  it,  so  that  no  respectable 
woman  could  live  there,  according  to  the  decided  cases  he  gives 
her  authority  to  pledge  his  credit  for  her  necessary  mainte- 
nance elsewhere ;  which  means  that  the  law  gives  that  authority 
by  force  of  the  relation  of  husband  and  wife.^ 

And  if  A  wife  quits  her  husband's  house  under  a  fair  apprehen- 
sion of  personal  violence,  or  because  he  brought  a  disreputable 

overladen,  and  the  like."   Manby  w.  Scott,  Williams  v.  Safford,  7  Barb.  309.     In  a 

1  Lev.  4.     Closely  analogous  in  principle,  later  pait  of  this  work  {post,  Book  II., 

as  derived  from  the  same  necessity,  is  the  Part  I V. )  we  treat  of  ship-masters  as  agents 

way  of  necessity,  with  reference  to  which  of  necessity, 

it  has  been  held  that  if  a  way  is  claimed  ^  6  Ex.  636. 

and  enjoyed  as  one  of  necessity,  and  the  ^  Per  Alderson,  B.,  in  Read  u.  Legard, 

way  previously  in  use  shall  be  obstructed  6  Ex.  at  p.  642.     If  the  husband  turns 

without  the  fault  of  the  owner  of  it,  by  his  wife  away,  it  is  not  unreasonable  to 

flood,  for  instance,  he  may,  if  necessary,  say  she  has  an  authority  of  necessity  ;  for 

pass  over  other  lands  of  the  owner  of  the  she  by  law  has  no  property,  and  may  not 

soil,  doing  no  unnecessary  damage  thereby,  be  able  to  earn  her  living.     Johnston  v. 

Wash,  on  Ease.,  197  ;   Leonard  v.   Leon-  Sumner,  3  H.  &  N.  261 ;  Evans  v.  Fisher, 

ard,    2    Allen,    543  ;     Faraum    v.    Piatt,  5  Gilm.    569 ;  Snorer  !;.  Blair,  1  Dutch. 

8  Pick.  339  ;  Holmes  v.  Seely,  19  Wend.  94  ;   Norton  v.    Rhodes,   18   Barb.  100  ; 

507  ;  Taylor  v.  Whitehead,  2  Doug.  749  ;  Zeigler   v.  David,  23  Ala.   127  ;  Clement 

Capers  v.  McKee,  1  Strobh.  168  ;  Henn's  v.  Mattison,  3  Rich.  L.   93  ;  Mayhew  v. 

Case,  W.  Jones,  296.     And  where  a  pub-  Thair,   8  Gray,  172  ;   Emery  v,  Emeiy,  1 

lie    way   becomes    impassable,    by    being  Y.  &  J.  501  ;   6  Price,  336  ;   Horwood  v. 

overflowed  or  out  of  repair,  the   Tiecessity  Hefi'er,  3  Taunt.  421  ;    Baker  v.  Sampson, 

will  justify  a  traveller  in  removing  enough  14  C.  B.  N.  s.  383  ;   Williams  v.  Fowler, 

of  the  fences  of  the  adjoining  close  to  en-  McClel.  &  Y.  269  ;  Turner  v.  Rooks,  10 

able  him  to  pass  around  the  obstruction,  A.  &  E.  47  ;  Brown  v.  Ackroyd,  5  El.  & 

doing  no  unnecessary  injury.     Wash,  on  Bl.   819  ;   Johnston   v.  Manning,   12   Ir. 

Ease.,     196 ;     Taylor    v.   Whitehead,     2  'C.  L.  R.  148  ;  Forristall  v.  Lawson,  34 

Doug.   745  ;  Campbell  v.  Race,  7  Cush.  L.  T.  903  ;  Han-is  v.  Morris,  4  Esp.  41 ; 

408  ■  BuUard  v.   Harrison,  4  Mau.  &  S.  Harrison  v.  Grady,  12  Jar.  N.  s.  140  ;   13 

387  ;   Holmes  u.  Seely,    19  Wend.    507  ;  L.  T.  369. 
State  V.  Northumberland,  44  N.  H.  631 ; 
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woman  to  reside  in  it,  that  is  equivalent  to  her  husband's  turning 
her  out  of  doors  ;  ^  as  is  also  the  reasonable  apprehension  on  the 
part  of  a  wife  of  being  placed  under  improper  restraint ;  ^  or  of 
being  actually  restrained  improperly  in  a  madhouse.^ 

If  the  husband  has  turned  the  wife  out  of  doors,  and  does  not 
give  her  adequate  means  of  subsistence,  according  to  his  degree 
in  life  and  his  fortune,  the  law  makes  her  his  agent  to  order  such 
things  as  are  reasonable  and  necessary  for  herself,  but  it  gives  her 
no  liberty  to  go  into  any  extravagance,  or  to  pledge  his  credit  for 
anything  beyond  what  would  be  reasonable  and  necessary  for  her 
subsistence.  If  she  be  living  in  open  adultery,  her  husband  is  not 
bound  by  any  contract  which  she  may  make  even  for  necessaries. 
If  the  husband  has  not  turned  the  wife  out  of  doors,  and  they  have 
iseparated  in  consequence  of  domestic  differences,  and  they  do  not 
live  together,  another  consideration  arises,  which  is  this :  Has  the 
husband  given  the  wife  sufficient  for  necessaries  suitable  to  his  de- 
gree ?  For  if  he  has  he  is  not  liable  for  her  debts,  even  for  neces- 
saries; for  if  the  wife  has  from  her  husband  wherewithal  to 
provide  herself  with  necessaries,  she  cannot  go  as  her  husband's 
agent  and  bind  him  even  for  necessaries.* 

If  a  married  woman  be  living  separate  and  apart  from  her  hus- 
band, it  is  the  duty  of  tradesmen  to  inquire  under  what  circum- 
stances the  separation  took  place,  before  they  part  with  their 
goods ;  and  if  a  tradesman  do  part  with  his  goods  to  a  woman 
living  apart  from  her  husband,  the  onus  lies  on  him  to  prove  that 
the  separation  took  place  under  such  circumstances  as  will  entitle 
him  to  recover  the  price  of  those  goods  against  the  husband.  If 
a  tradesman  will  trust  any  woman  that  comes  into  his  shop,  he 
must  do  so  at  his  peril.^ 

If  a  husband  improperly  compels  his  wife  to  leave  his  house,  he 
thereby  gives  her  power  to  pledge  his  credit  for  necessaries ;  but 
if  she  goes  away  without  his  consent  and  against  his  will,  a  trades- 
man giving  her  credit  does  so  at  his  peril.® 

Where  the  separation  is  voluntary  on  both  sides,  the  husband  is 
liable  unless  he  has  made  sufficient  provision  for  her  maintenance.' 

'  Houliston  V.  Smyth,  3  Bing.  127.  Metcalfe  v.  Shaw,  3  Camp.  22  ;  Bentley  v. 

"  Tempany  v.  Hakewill,  1  F.  &  F.  438.  Griffin,    5   Taunt.    356  ;    Etherington  v. 

»  Houliston  V.  Smyth,  3  Bing.  127.  Parrott,  Ld.  Raym.  1006  ;  1  Salk.  118. 

^  Per  Ld.  Abinger,  in  Emmett  v.  Nor-  "  Hindley  v.  The  Marquis  of  West- 
ton,  8  C.  &  P.  506.  meath,  6  B.  &  C.  213,  per  Bayley,  J. 

6  Clifford  V.  Laton,  3  C.  &  P.  15.  And  '  Hindley  v.  The  Marquis  of  "West- 
see  Montague  v.  Espina,sse,  1  C.  &  P.  356;  meath,  6  B.  &  C.  215  ;  per  Littledale, 
Montague  v.  Baron,  5  D.  &  R.  532  ;  J.  ;  Allen  v.  Aldricks,  9  Foster,  63  ;  Fredd 
Houliston  V.  Smith,  2  C.  &  P.  22  ;  Main-  v.  Eves,  4  Harring.  385  ;  Calkins  v.  Lang, 
waring  v.  Leslie,  2  C.  &  P.  507  ;  Hindley  22  Barb.  97 ;  Gary  v.  Patton,  2  Ashm. 
V.  Marquis  of  Westmeath,  6  B.  &  C.  200  ;  140. 
Waithman   u.  Wakefield,  1   Camp.  120  ; 
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One  or  two  of  the  American  cases  intimate  that  the  onus  of 
proof  is  on  the  husband  to  show  that  he  has  made  such  sufficient 
provision,!  but  we  think  the  law  is  as  stated  in  the  English  cases.^ 

And  a  husband  is  not  bound  to  give  notice  to  a  tradesman  with 
whom  he  has  dealt  for  ready  money  during  his  cohabitation  with 
his  wife,  of  his  separation  from  her,  and  the  consequent  revo- 
cation of  her  ordinary  authority  to  bind  him  by  her  contract 
for  necessaries.  If  he  had  during  the  cohabitation  authorized 
her  to  deal  with  the  tradesman  on  credit,  he  would  have  been 
bound  to  give  notice  of  the  revocation  of  that  authority  on  the 
separation.^ 

And  where  the  wife  is  living  separate  from  her  husband,  and 
he  makes  her  an  adequate  allowance  for  her  support,  he  is  not 
liable  for  her  debts.* 

Where  a  wife  abandons  her  husband  without  just  cause,  he  is 
no  longer  liable  for  her  maintenance  or  for  medicine,  or  medical 
aid  furnished  to  her.  And  where  a  physician  who  furnished  med- 
icine and  medical  aid  to  a  wife  who  had  previously  abandoned  her 
husband,  afterwards  sues  the  husband  for  such  medicine  and  med- 
ical aid,  it  devolves  upon  the  plaintiff  to  show  affirmatively  that 
the  abandonment  was  for  a  sufficient  cause.^  In  order  to  bind  the 
husband  for  goods  sold  the  wife  after  notice  to  cease  furnishing, 
the  seller  must  show  not  only  that  they  are  necessaries,  but  that 
the  husband  has  failed  to  make  an  adequate  supply.^ 

And  one  who  has  received  into  his  house  a  woman  and  her 
child  who  have  been  forced  to  leave  their  home  through  the  cru- 
elty of  the  woman's  husband,  cannot  recover  from  the  husband 
for  their  maintenance,  if  one  of  his  motives  for  receiving  the 
woman  was  that  he  might  maintain  an  adulterous  intercourse 
with  her.^ 

1  See  Frost  v.  "Willis,  13  Vt.  202  ;  ham,  2  C.  &  K.  444 ;  Holder  v.  Cape,  2 
Bumney  ».  Keyes,  7  N.  H.  571.  0.  &  K.  437  ;  Biffin  v.  Bignell,  7  H.  &  N. 

2  See  Mitchell  v.  Treanor,  11  Ga.  324,  877  ;  Mallalien  v.  Lyon,  1  F.  &  F.  431  ; 
following  the  English  cases.  Holt  v.  Brien,  Eastland  v.  Burchell,  3  Q.  B.  D.  290. 

4  B.  &  Aid.  252  ;   Montague  v.  Benedict,  *  Hartmann  v.  Tegart,  12  Kans.  177. 

3   B.  &  C.    631  ;  Montague  v.  Baron,   5  «  Barr  v.  Armstrong,  56  Mo.  577. 

D.  &  R.  532  ;   Harvey  v.  Norton,  4  Jur.  '  Almy  v.  Wilcox,  110  Mass.  443. 

42  ;   Freestone  v.  Butcher,  9  C.  &  P.  647  ;  With  the  exception  stated  above,  where 

Metcalfe  v.  Shaw,  3  Camp.  22  ;  Bentley  v.  some  of  the  American  cases   (improperly 

Griffin,  5  Taunt.  356.     See  also,  Johnston  we  thiuk)   place  the  burden  on  the  hus- 

u.Sumner,  8  H.&N.  261;  Edwards «.  Tow-  band   of   showing  that   he   has  provided 

els   6  Scott  N    K    641  ;  5  M.  &.  G.  624.  necessaries  for  his  wife,  who  has  left  him 

'"  Wallis  V.  Biddick,  22  W.  R.  76.    See  without  her  fault,  and  is  living  separate 

Jolly  V    Kees,  16  C.  B.  N.  s.  628  ;   Renean  from  him;  the  mass  of  the  cases  in  this 

V.    Teakle,     8   Ex.    680  ;     Phillipson   v.  country  are   in  perfect  accord  with  those 

Hvter     L     B    6  C     P.   38  ;   Johnston  v.  in   England  on  the  subject  of   the  hus- 

Sumner   s'  H  '&  N    261.  band's  liabilities  for  the  wife's  contracts 

*  Hodgkinson  v.  Fletcher,  4  Camp.  70  ;  for  necessaries  under  such  circumstances. 

Mizen  V.  Pick,  3  M.  &  W.  481  ;   Rawlyns  We  examine  some  additional  ca.ses.     Thus 

V.  Vandyke,  3  Esp.  250  ;  Keeve  v.  Conyng-  in  Billing  v.  Pilcher,  7  B.  Mon.  (Ky. )  458, 
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There  is  a  case  in  the  Supreme  Court  of  the  Province  of  New 
Brunswick  ^  on  the  question  of  a  married  woman  as  an  "  agent  of 


Marshall,  C.  J.,  of  the  Kentucky  Court  of 
Appeals,  well   lays  down  the  law.     This 
was    a     case    where    a    married    woman 
commenced    proceedings    for    a    divorce, 
which,  after  bill   and    answer   filed,  were 
stayed,    at  her  instance,  on  being  recon- 
ciled  to   her   husband.      An   action   was 
brought  against  the  husband  by  the  wife's 
attorney,   for  the  expenses  in  hiiug   the 
bill.     The  defendant  proved  that  his  wife 
had  no  cause  for  bringing  the  suit.    Under 
the  directions  of  the  judge  of  the  Circuit 
Court,  that  it  the  bill  was  filed  in  good 
faith   on   the   wife's   representations,    the 
plaintiff  was  entitled  to  recover   against 
the  husband,  the  jury  found  for  the  plain- 
tiff.    On  error,  the  judgment  below  was 
reversed.     The  law,  as  laid  down  by  Chief 
Justice    Marshall,    is    applicable    to    the 
whole  subject.     He  says  :  "  It  is  well  set- 
tled that  a  wife  who  is  wrongfully  turned 
out  of  doors  by  her  husband,  or  from  ill 
treatment  is  obliged,  by  a  regard  to  her  own 
safety,  to  leave  his  house,  carries  with  her 
an  implied  credit,  or  an  implied  authority 
to  charge  him  for  necessaries,  which,  as  a 
wrong-doer,  he  shall  not  be  permitted  to 
repel.     The  principle  is,  that  being  bound 
to  support  and  protect  his  wife,  he  cannot 
relieve  himself  from  this  obligation  by  his 
own  wrongful  act ;  but  that  if  by  his  own 
improper  conduct  towards  her,  he  drives 
her  to  seek  support  and  protection  from 
others,  or  justifies  her  in  so  doing,  the  law, 
still  holding  him  to  his  duty  under  the 
new  circumstances  which  he  has  brought 
about,  implies  an  authority  from   him   to 
any  one  who  may  furnish  at  his  charge 
the  necessary  supplies  or  assistance,  or  an 
authority  from  him  to  his  wife  to  procure 
them  upon  his  credit.     But  the  essential 
basis  of  this  implication  is  that  the  hus- 
band shall  have  wrongfully  produced,  or 
shall  at  least  have  assented  to   the  sepa- 
ration  which  has    rendered   it   necessary 
that  the  wife  should  receive  from  others 
the  supplies  or  assistance  which  are  essen- 
tial to  her  support  or  protection.     Hence 
it  is  laid  down  that  if  a  tradesman  deal 
with  a  wife  separated  from  her  husband, 
it  is    incumbent  'on    him    to    make    in- 
quiry ;  that  he  trusts  her  at  his  peril,  and 
tliat,  if  he  would   make  the  husband  re- 
sponsible  for   the   articles   furnished,    he 
must  prove  that  the  separation  occuiTcd 
under  such   circumstances  as  will  render 
the  husband  primd  facie  liable.    The  same 
principles  apply  to  the  case  of  legal  assist- 
ance furnished  to  the  wife.     If  the  con- 
duct  of  the  husband  towards  her  makes  it 


ecessary  that  she  should  apply  to  the 
law  for  securing  either  protection  or  sup- 
port, or  if  it  be  such  as  justifies  her  in  so 
doing,  the  husband  will  be  chargeable  for 
the  expenses  thus  rendered   necessary  by 
his  own  improper  conduct.     We  have  seen 
no  case  and  perceive  no  sound  principle 
which  sanctions  the  doctrine  that  the  au- 
thority of  the  wife  to  bind  her  husband, 
or  the  rights  of  others  who  deal  with  her 
or  render  assistance,   to  charge  her  hus- 
band,  may   be  established   either   by   the 
mere   representations  of   the  wife,  or   by 
the  credit  which  those  representations  may 
gain  with  the  persons  to  whom  she  ap- 
peals.    The  authority  rests  not  upon  the 
representations  of  the  wife,  nor  upon  the 
credit  given  to  them,  but  upon  the  evi- 
dence of  the   facts  upon  which   the   law 
gives  the  authority.     In  case  of  separa- 
tion, good  faith  requires  that  those  who 
deal  with  the  wife,    intending  to  charge 
the  husband,   should   inquire  from  other 
sources,   whether   the   circumstances  will 
authorize   them   to  charge   him.      And  if 
they  trust  to  the  mere  representations  of 
the  wife,  they  do  it  at  their  peril."     See 
Shepherd  v.  McKone,  3  Camp.  326.     And 
where   the  husband   consents  to  his  wife 
living  apart  from  him,  he  is  as  liable  for 
necessaries  furnished  her,  on  his  credit,  as 
though  they  were  living  together.     Frost 
V.  Willis,  13  Vt.   202.     And  in  HaU  v. 
Weir,    83    Mass.    261,    it  was   held   that 
where    the    husband,   without   legal  and 
sufficient  cause,  deserts  his  wife  and  fur- 
nishes no  adequate  means  for  her  support, 
the  wife  has  an  implied  authority  derived 
fron>  the    legal   duty   of  the  husband  to 
make   suitable  provision  for  her  and  her 
children,  to  act  as  his  agent,  and  procure 
such  supplies   as  might   be  necessary  on 
his  credit ;  and  the  question  as  to  whether 
the  articles  sold  and  delivered  are  such  as 
are  actually  necessary   and  proper  under 
the  circumstances  of  the  particular  case, 
is  properly  left  to  the  jury.     And  where 
the  defendant's  wife  left  him,  and  obtained 
a  divorce  from  him  for  cruelty,  a  suit  for 
her  board  down  to  the  time  of  obtaining 
the   decree,    was   sustained   against   him. 
Hancock  v.  Merrick,  64  Mass.   41. 

So,  if  the  husband  introduces  a  woman 
of  profligate  habits  into  his  house,  and 
permits  her  to  remain  there  as  an  in- 
mate, his  wife  will  be  justified  in  with- 
drawing from  his  protection,  and  he  will 
be  liable  for  necessaries  furnished  her. 
The  law  requires  the  husband  to  sup- 
ply his  wife  with  necessaries,  such  as  meat, 


1  Bennett  v.  Jones,  4  Allen,  N.  B.  E.  397. 
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necessity,"  which  is  of  sufficient  value  to  justify  very  full  reference 
to  it.     It  is  a  case  where  the  defendant  turned  away  his  wife  with- 


drink,  clothes,  medicines,  etc.,  suitable  to 
his  degree  and  circumstances ;  and  if  he 
by  his  treatment  shall  render  her  situa- 
tion unsafe,  or  their  home  unfit  for  a 
modest  and  chaste  woman  to  remain  in, 
he  sends  her  from  home  as  effectually  as 
if  he  turned  her  out  of  doors  without 
cause,  and  under  such  circumstances  he 
gives  her  a  general  credit  for  necessaries, 
for  which  he  will  be  liable  to  any  one  fur- 
nishing them.  Descelles  v.  Kadmus,  8 
Iowa,  51.  In  Mott  v.  Comstock,  8  Wend. 
544,  the  defendant,  who  was  living  apart 
from  his  wife,  claimed  that  he  supplied 
his  wife  with  necessaries  suitable  to  her 
condition  ;  and  the  court  held,  that  as  he 
professed  to  provide  for  her,  it  was  incum- 
bent upon  a  party  who  had  been  expressly 
forbidden  to  give  credit  to  a  wife,  in  order 
to  render  the  husband  liable  for  subse- 
quent supplies,  to  show  affirmatively  and 
clearly  that  the  husband  did  not  supply 
her  with  necessaries  suitable  to  her  condi- 
tion. For  cases  where,  under  the  appli- 
cation of  these  and  analogous  principles, 
the  husband  has  been  liable,  and  not  lia- 
ble, respectively,  under  the  circumstances, 
for  necessaries  furnished  his  wife  living 
apart  from  him,  see  Wray  v.  Cox,  24  Ala. 
387;  Black  v.  Bryan,  18  Tex.  453;  Ferren 
V.  Moore,  59  N.  H.  106  ;  Minck  v.  Mar- 
tin, 54  N.  Y.  136  ;  Lord  v.  Thompson,  41 
N.  Y.  Super.  Ct.  115;  Sykes  v.  Halstead, 

1  Sandf.  483;  Filer  v.  CruU,  99  Ind.  375; 
Watkins  v.  De  Armond,  89  Ind.  553 ;  Lit- 
son  w.  Brown,  26  Ind.  489;  Lockwood  v. 
Thomas,  12  Johns.  348;  Horner  v.  Lewis, 
10  Johns.  38 ;  Shelthan  v.  Gregoiy,  2 
Wend.  422  ;  Tebbets  v.  Hapgood,  34 
N.  H.  420;  Pidgin  v.  Cram,  8  N.  S!  351; 
Allen  V.  Aldrich,  9  Fost.  73  ;  Rutherford 
V.  Coxe,  11  Mo.  347;  Cany  v.  Patton,  2 
Ashm.  (Pa.)  140;  Reed  v.  Reed,  52  Mich. 
117;  Collins  o.  Mitchell,  5  Harr.  (Del.) 
369;  Kemp  v.  Downham,  lb.  417;  Hall  v. 
David,  23  Ala.  127;  Sturtevant  v.  Starin, 
19  Wis.  268  ;  Brown  v.  Patton,  3  Humph. 
(Tenn.)  135;  Porter  r.  Bobh,  25  Mo.  36; 
Harshaw  v.  Merryman,  18  Mo.  118;  Fredd 
■».  Eves,  4  Harr.  385;  Kimball  v.  Keyes,  11 
Wend.  34.    See  also  Mainwaring  v.  Leslie, 

2  C.  &  P.  507;  Hindley  v.  Westmeath,  6 
B.  &  C.  200.  But  see  Kumney  v.  Keyes, 
7  N.  H.  571,  where,  contrary  to  the  gen- 
eral holding,  and  to  what  we  think  is  the 
law  in  the  case,  it  was  held  that  proof  of 
the  marriage,  and  that  the  articles  were 
necessaries  suitable  to  the  condition  of  the 
husband  in  life,  is  primd  fade  evidence  of 
the  husband's  liability,  and  it  rests  upon 
him  to  rebut  the  presumption  in  law  aris- 
ing from  the  obligation  of  such  relation 


and  expenditures.  This  is  ordinarily  the 
law  when  a  wife  is  living  with  her  hus- 
band. But  when  she  is  living  separate 
from  him,  a  different  rule  applies;  and,  in 
accordance  with  the  English  and  the  mass 
of  the  American  authorities,  we  think  that 
any  one  trusting  the  wife  does  so  "at  his 
own  peril,"  and  that  the  burden  of  proof 
is  cast  on  him  to  show  both  the  non-fault 
of  the  wife  in  leaving  her  husband,  and 
that  the  articles  supplied  her  are  neces- 
saries, to  the  full  extent  of  their  being 
suitable  aa  to  degree,  and  as  to  their  not 
being  supplied  by  the  husband. 

The  rule  at  common  law  is,  that  where  the 
husband  abandons  the  wife  and  leaves  the 
country,  or  where  he  is  banished,  even  for  a 
limited  time,  the  disabilities  of  coverture 
under  which  the  wife  labors  are  so  far  re- 
moved as  to  enable  her  to  be  contracted 
with,  to  sue  and  be  sued,  and  to  acquire, 
hold,  and  dispose  of  property.  Gregory  v. 
Paul,  15  Mass.  32;  Starrett  v.  Wynn,  17 
S.  &  R.  132.  On  the  principle  of  these 
cases,  it  has  been  held  in  Texas  that  when 
the  husband  abandons  the  wife  and  fails  to 
provide  for  the  family,  this  authorizes  the 
wife  to  manage,  control,  and  dispose  of 
the  common  property,  so  as  to  secure  a 
support  for  herself  and  children.  Heiden- 
hemer  v.  Thomas,  5  Tex.  Law  Rev.  205  ; 
Fullerton  v.  Doyle,  18  Tex.  13;  Cheek  v. 
Bellows,  17  Tex.  613  ;  Wright  v.  Hays, 
10  Tex.  130.  And  the  conviction,  sen- 
tence, and  confinement  of  the  husband  in 
the  penitentiary,  rendering  it  impossible 
for  him  to  manage  and  control  the  com- 
mon property,  or  to  aid  in  supporting  his 
wife  and  children,  is  equivalent  to  and  is 
considered  such  an  abandonment  of  his 
wife  as  would  authorize  her  to  manage, 
control,  and  dispose  of  the  common  prop- 
erty in  securing  a  support  for  herself  and 
children.     Slater  v.  Neal,  64  Tex.  222. 

As  the  decisions,  both  English  and 
American,  are  virtually  uniform,  that, 
where  a  married  woman  is  living  separate 
and  apart  from  her  husband,  parties  sup- 
plying her  even  with  necessaries  do  so  at 
their  peril,  and  can  only  hold  the  husband 
for  the  price  of  such  necessaries  when  the 
wife  is  not  in  fault,  and  when  the  hus- 
band has  not  himself  supplied  the  neces- 
saries, there  would  seem  to  be  no  question 
that  the  onus  probandi  on  both  these 
points  —  namely,  the  non-fault  of  the 
wife,  and  the  non-supply  of  the  necessa- 
ries by  the  husband  —  is  on  the  party 
supplying  the  goods.  The  very  fact  that 
he  can  only  recover  for  necessaries  would 
cover  the  latter  point,  which  is  the  one 
controverted,  as  we  have  intimated,   by 
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out  cause,  and  afterwards  offered  to  take  her  back  and  provide 
for  her,  but  she  refused  to  return.  The  jury  were  directed  that 
this  offer  did  not  relieve  the  defendant  from  liability  to  a  third 
person  who  had  afterwards  supplied  the  wife  with  necessaries. 
This  was  held  by  the  majority  of  the  court  (with  which  holding  we 
entirely  concur)  a  misdirection;  and  that  the  question  for  the  jury 
should  have  been,  whether  the  defendant  made  a  bond  fide  request 
to  his  wife  to  return,  and  if  so,  whether  she  had  refused  on  a 
well-grounded  belief  that  his  ill  treatment  of  her  would  be  re- 
newed. And,  semble,  that  the  liability  of  the  husband  depends 
upon  the  implied  authority,  in  such  a  case,  of  the  wife  as  his  agent 
from  necessity,  to  bind  him ;  and  that  when,  in  such  a  case,  the 
necessity  ceases,  her  right  to  bind  him  ceases  also. 

We  consider  the  question  of  sufficient  importance  to  warrant  us 
in  setting  out  the  judgment  of  the  majority  of  the  court  in  full ;  as 
we  think,  notwithstanding  the  generally  incorrect  doctrine  of  the 
text-books  on  the  subject,  the  judgment  is  so  unquestionably  sound 
as  to  admit  of  no  doubt  whatever  of  the  correctness  of  the  general 
doctrine  which  it  sustains.  The  judgment  is  that  of  Ritchie,  J., 
concurred  in  by  two  of  the  other  three  judges  of  the  court.^ 


one  or  two  of  the  American  cases.  See 
Rumney  v.  Keyes,  7  N.  H.  571,  and,  not 
so  distinctly,  Frost  v.  Willis,  13  Vt.  202. 
But  all  the  English  and  nearly  all  the 
American  cases  (see  the  English  cases 
cited  in  this  note  on  the  point ;  and, 
among  the  American  cases  cited  in  this 
note,  see  Mitchell  v.  Treanor,  11  Ga. 
324;  Barr  v.  Armstrong,  56  Mo.  577; 
Hartmann  v.  Tegart,  12  Kans.  177;  and 
the  cases  cited  Ibid.,  182)  support  the 
view  we  have  taken  ;  and  we  see  nothing 
in  the  one  or  two  exceptional  American 
cases  to  which  we  have  referred  to  cause 
us  to  question  its  correctness.  Like  any 
other  case  of  agency,  the  facts  constitut- 
ing the  party  (wife  in  this  case)  the  agent 
must  be  shown.  And  as  the  wife  sepa- 
rated from  her  husband  does  not,  primd 
fade,  carry  this  agency  with  her,  the  only 
way  that  it  can  be  shown  is  by  proving 
all  the  facts  necessary  to  constitute  it ; 
these  being  the  two,  as  above  stated.  To 
the  objection  that  this  places  on  the  plain- 
tiff the  burden  of  proving  a  negative,  the 
answer  is  (1),  that  he  supplies  the  neces- 
saries at  his  peril,  and  can  only  recover 
for  the  goods  by  showing  that  they  are 
necessaries,  which  involves  the  proof  of 
both  of  the  facts  named;  and  (2)  there  is 
no  greater  burden  placed  on  him  than 
there  is,  for  instance,  in  an  action  for 
malicious  arrest,  where  the  plaintiff  must 
not  only  prove  the  malice,  but  the  negative 
involved  in  the  action,  —  that  the  arrest 


was  without  reasonable  and  probable  cause. 
In  many  cases  that  arise  the  question  is 
an  important  one,  which  is  our  reason  for 
dwelling  on  it  thus  fully. 

^  "  I  think,"  says  Ritchie,  J.,  deliver- 
ing the  judgment  of  the  majority  of  the 
court,  "  there  is  a  fallacy  in  the  plaiatifTs 
argument,  and  in  the  decision  on  which  he 
mainly  relies,  viz.,  Emery  o.  Emery,  1 
Y.  &  J.  506  (I  shall  hereafter  more  par- 
ticularly refer  to  this  case)  ;  and  that  it 
arises  from  mixing  up  the  jurisdiction  of 
the  spiritual  court  with  the  consideration 
of  the  ease  in  this  court,  which,  with 
great  deference,  I  think  will  be  found,  on 
a  careful  consideration  of  the  principles 
which  should  govern  the  case,  to  have  no 
bearing  whatever;  that  it  is  simply  gov- 
erned by  the  principles  of  the  common 
law,  and  is  matter  of  contract,  with  which 
this  court  is  specially  competent,  and  is 
now  called  upon,  to  deal,  without  refer- 
ence to  the  peculiar  jurisdiction,  prin- 
ciples, or  modes  of  proceeding  of  the 
spiritual  or  any  other  court.  My  propo- 
sition is,  that  the  right  to  maintain  this 
action  is  not  based  on,  or  affected  by,  what 
a  spiritual  court  might  or  might  not  do,  if 
a  case  for  restitution  of  conjugal  rights 
between  the  husband  and  wife  was  before 
it,  though  growing  out  of  the  same  cir- 
cumstances ;  but  on  a  contract  between 
the  plaintiff  and  the  defendant,  made  by 
the  wife  on  behalf  of  the  husband,  by 
virtue  of  an  authority  in  law,  whereby  she 
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Tlie  case  of  Tempany  v  Hakewill,i  although  it  is  not  clear  that 
the  case  itself  is  quite  as  wide  an  authority  as  it  is  quoted  for  by 

doors,  and  thereby,  of  necessity,  clothed 
her  with  authority  to  contract  in  his 
name,  because  he  sent  her  abroad  without 
the  means  of  support,  is  there  no  locus 
panitentios  for  him  ?  Is  it,  as  between 
him  and  the  plaintiff  or  person  supplying 
the  wife,  an  authority  at  law  irrevocable  ? 
I  can  find  no  principle  to  sustain  such 
a  doctrine.  The  present  was  certainly 
a  very  premeditated,  gross  case  of  mis- 
conduct on  the  part  of  the  husband.  But 
try  the  principle  out  on  a  case  not  aggra- 
vated in  its  circumstances.  Take  the  case 
of  a  man  with  several  young  children, 
who,  in  a  moment  of  irritation,  produced 
perhaps  by  tantalizing  conduct  on  the  part 
of  the  wife,  closes  his  door  against  her, 
but  without  any  circumstances  of  inde- 
cency or  personal  violence,  and  thereby, 
of  necessity,  gives  her  the  authority 
spoken  of.  In  a  few  weeks,  heartily  re- 
penting of  his  misconduct,  he  tenders  her 
bond  fide  expressions  of  deep  contrition, 
with  a  full  apology  and  kind  invitation  to 
return  to  her  family  and  to  his  bed  and 
board,  where  ample  provision  would  be 
found  for  her  comfort  and  support.  She, 
ill-advised  (perhaps  by  the  very  person 
seeking  to  charge  the  husband  with  the 
board,  and  whose  interest  it  was  to  keep 
them  separate),  refuses.  After  such  an 
offer,  the  bona  fides  of  which  could  not  be 
doubted,  could  any  one  say  she  remained 
from  necessity  apart  from  her  husband, 
and  that  he  had  not  provided  reasonable 
and  proper  means,  in  a  proper  place,  for 
her  maintenance  ?  The  question  being 
one  of  authority,  would  the  creditor 
showing  these  facts  have  made  out  affirm- 
atively, in  the  concluding  language  of 
C.  B.  Pollock,  in  Johnston  v.  Sumner 
(supra),  '  that  the  wife,  living  separate, 
did  so  under  circumstances  from  which  an 
authority  might  be  implied  ; '  and  this  in 
face  of  the  fact  that  she  could  at  any  mo- 
ment have  returned  to  her  home,  and 
ought  to  have  done  so  ?  Take  what  may 
perhaps  be  considered  as  the  converse  of 
this  case.  The  wife  leaves  her  husband 
of  her  own  accord,  without  reasonable 
cause.  Having  no  authority,  she  could 
enter  into  no  contract  to  bind  her  hus- 
band. After  a  time  she  offers  to  return, 
but  the  husband  refuses  to  receive  her. 
It  seems  assumed  in  the  cases  that  from 
the  time  of  such  refusal  a  liability  arises. 
Chief  Justice  Raymond,  in  Child  v. 
Hardyman,  2  Str.  875,  says ;  '  If  a  wo- 
man elopes  from  her  husband,  though  she 
does  not  go  away  with  an  adulterer,  or  in 


IS  authorized  from  necessity  to  contract 
on  her  husband's  behalf.  The  principles 
which  govern  actions  of  this  kind  are 
clearly  enunciated  in  the  case  of  Johnston 
V.  Sumner,  4  Jur.  n.  s.  462  ;  3  H.  &  N. 
261,  in  which  Pollock,  C.  B.,  deliverincr 
the  judgment  of  the  court,  says  :  '  On  the 
present  occasion  we  have  not  to  interpret 
a  positive  law,  but  to  ascertain  the  princi- 
ple on  which  a  husband  has  been  held  lia- 
ble for  goods  furnished  to  his  wife,  and 
see  how  far,  or  whether  at  aU,  it  applies 
to  this  case.  The  principle  seems  to  be 
merely  that  of  agency  ;  the  wife  is  spoken 
of  as  the  husband's  agent,  as  having  his 
authority  ;  and  the  declaration  is  as  upon 
a  contract  by  him  through  his  wife  as  an 
agent.  The  question  to  be  resolved,  then, 
is,  had  the  wife  authority  to  pledge  the 
husband's  credit?'  The  very  question 
before  us  in  this  case.  After  remarking 
that  that  authority  may  be  express,  im- 
plied, or  from  necessity,  the  learned  chief 
baron  proceeds  :  '  If  the  husband  turns 
his  wife  away,  it  is  not  unreasonable  to 
say  she  had  an  authority  of  necessity ;  for 
she  by  law  has  no  property,  and  may  not 
be  able  to  earn  her  living  ;  but  we  should 
hesitate  to  say  that  if  a  laboring  man 
turned  his  wife  away,  she  being  capable  of 
earning,  and  earning  as  much  as  he  did,  or 
if  a  man  turned  his  wife  away,  she  having 
a  settlement  double  his  income  in  amount, 
the  wife  in  such  cases  could  bind  the  hus- 
band.' And,  again :  '  The  burden  of 
proof  is  on  the  person  who  has  trusted  the 
wife.  .  .  .  We  think  an  authority  must 
be  shown,  and  shown  in  one  or  other  of 
the  ways  we  have  mentioned.  This  rule 
puts  the  burthen  of  proof  on  the  right 
person.  It  gives  the  husband  that  to 
which  he  is  fairly  entitled,  viz.,  to  have 
the  authority  affirmatively  shown  ;  conse- 
quently involving  the  showing  of  the 
wife's  wants,  including  her  allowance  or 
other  means.  .  .  .  We  think,  therefore, 
authority  must  be  shown  in  all  cases 
where  the  husband  is  sought  to  be  made 
liable  for  his  wife.'  If,  then,  the  prin- 
ciple involved  is  nothing  more  nor  less 
than  simple  agency,  and  such  agency  con- 
stituted, in  a  case  like  tlie  present,  by 
necessity  alone,  if  you  remove  the  neces- 
sity, is  not  the  authority  and  agency  like- 
wise removed  ?  Must  there  not,  to  sustain 
a  continuing  agency,  be  a  continuing 
necessity  ?  When  the  necessity  ceases, 
what  supports  the  authority  ?  If  in  this 
case  the  husband  did  wrong  (as  most  cer- 
tainly he  did)  and  turned  the  wife  out  of 
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Ritchie,  J.,  in  Bennett  v.  Jones,^  is,  although  a  nisi  prius  case, 
worthy  of  being  set  out  fully  in  this  connection.     It  was  an  action 


an  adulterous  manner,  the  tradesman 
trusts  her  at  his  peril,  and  the  husband  is 
not  bound.  Indeed,  if  he  refuses  to  re- 
ceive her  again,  from  that  time  it  may  be 
an  answer  to  tlie  elopement.'  Chancellor 
Kent,  in  the  second  volume  of  his  Com- 
mentaries, p.  147,  quoting  the.se  words, 
says  :  '  Lord  Eldon  subscribed  to  that  case, 
and  the  same  doctrine  has  oeen  declared 
in  New  York.'  He  cites  McGahay  v.  Wil- 
liams, 12  Johns.  293,  and  McCutchen  o. 
McGahay,  11  Johns.  281.  If  this  is  so, 
what  becomes  of  the  case  of  Emery  v. 
Emery  ?  Why  would  not  the  principles 
of  that  case  equally  apply  ?  Why  should 
not  the  hu.sband  be  permitted  to  say, —  as 
the  leaving  was  the  wife's  own  wrongful 
act,  —  no  legal  obligation  exists  at  law, 
till  she  obtains  a  restitution  of  conjugal 
rights  by  a  decision  of  a  spiritual  court  ? 

"  The  first  duty  of  a  husband  is  to  pro- 
vide for  his  wife,  in  his  family.  While 
willing  to  provide  her  a  home  and  all 
reasonable  necessaries  there,  I  cannot 
understand  on  what  principle  he  is  bound 
to  furnish  them  elsewhere.  When  he 
turns  her  out  without  a  cause,  he  does  so 
wrongfully,  and  clothes  her  with  author- 
ity. When  he  opens  his  door  to  her, 
makes  provision  for  her,  and  requests  her 
to  return  to  her  home  and  family,  and 
she,  having  no  fear  of  ill-treatment  or 
want  of  care,  refuses  to  enter,  does  she  not 
then  become  the  wrong-doer  ?  Is  she  not 
then  living  apart  from  her  husband,  with- 
out compulsion  ;  without  fear  ;  without 
his  consent,  and,  consequently,  without 
cause  ?  And  if  so,  is  not  her  conduct  in 
direct  violation  of  her  marriage  vow  ? 
And  is  not  her  remaining  away  under  such 
circumstances,  not  only  contrary  to  her 
duty,  but  tantamount  to  a  voluntary  de- 
parture ?  And  upon  such  facts  being 
brought  to  the  notice  of  a  third  person, 
on  application  by  her  for  assistance  on  her 
husband's  credit,  instead  of  supplying 
her  with  necessaries  at  his  expense,  and 
thereby  practically  encouraging  her  to 
continue  apart  from  her  family,  should 
not  his  reply  be,  —  'I  can't  make  you 
the  advances  you  ask  on  your  husband's 
credit.  You  have  not  his  authority,  be- 
cause you  are  really  not  in  want,  he 
having  made  proper  provision  for  you  in 
the  proper  place  ;  there  being  no  impedi- 
ment to  your  return  to  your  own  home, 
but  your  own  obstinacy  or  self-will,  and, 
therefore,  no  necessity  to  create  an  agency  ?' 
Or,  in  the  language  of  Bac.  Ab.  Vol.  i., 
p.   721,  —  'As   the   husband's  liability  is 


grounded  on  an  implied  authority  to  the 
wife  to  contract  the  debt,  it  is  removed 
when  the  circumstances  rebut  the  pre- 
sumption of  such  an  authority.'  Or,  if 
he  chooses  to  take  the  contrary  course 
and  make  her  advances,  ought  he  not  to 
do  so  at  his  peril  ?  And.  who,  I  think  it 
may  be  fairly  asked,  is  injured  or  aggrieved 
by  such  a  view  of  the  legal  rights  and 
duties  of  the  parties,  or  what  principles 
does  it  impugn  ?  Ou  the  other  hand,  is 
not  the  contrary  at  variance  with  a  well- 
recognized  principle  of  public  policy  gov- 
erning the  marriage  contract  ;  and  if  it 
does  not  directly  infringe  the  Divine  com- 
mand against  putting  asunder  those  whom 
God  hath  joined  together,  does  it  not  in- 
directly do  so  by  assisting  to  keep  them 
asunder  ?  Is  it  not  discouraging,  rather 
than  encouraging,  a  re-union  ?  Is  it  not, 
in  fact,  establishing  a  divorce  a  mensd  et 
thoro,  which  has  never  been  pronounced, 
and  which  a  court  of  law  has  no  power  to 
grant  ?  We  find  it  well  established,  that 
though  the  law  allows  provision  to  be 
made  for  a  separation  already  determined 
on,  it  will  not  sanction  any,  the  most 
solemn,  agreement,  the  effect  of  which  is 
to  provide  for  the  contingency  of  a  future 
seimration  at  the  pleasure  of  the  parties  ? 
Why  ?  Because  this  has  a  tendency  to 
promote  that  event,  contrary  to  the  policy 
of  the  law.'  2  Steph.  Com.  310  :  Durant 
V.  Titley,  7  Price,  577  ;  Hindley  v.  Mar- 
quis of  Westmeath,  6  B.  &  C.  200. 

"These  impressions  have  not  been  adopted 
without  a  careful  consideration  of  the  case 
of  Emery  v.  Emery,  1  Y.  &  J.  601,  —  an 
authority  certainly  opposed  to  the  views 
now  expressed,  —  an  authority,  in  itself, 
to  my  mind,  very  unsatisfactory.  It  was 
really  only  the  decision  of  two  judges  out 
of  four  ;  the  chief  baron  not  concurring 
in  it,  and,  though  he  had  not  sufficiently 
investigated  the  case  to  give  a  directly 
contrary  decision,  he  expressed  such  doubts 
as,  I  think,  show  that,  though  he  was 
unable  fully  to  make  up  his'  mind,  his 
impressions  were  against  the  judgment 
delivered.  The  fourth  judge  (Vaughan, 
B.)  did  not  hear  the  argument,  and,  ou 
that  account,  though  expressing  the  strong 
impression  on  his  mind  in  favor  of  the 
decision,  abstained  from  entering  into  the 
grounds  upon  which  that  opinion  was 
formed.  _  Barons  Garrow  and  HuUock, 
who  decided  the  cause,  do  not  appear  to 
treat  the  question  as  one  of  contract  at 
all,  but,  rather,  as  a  question  of  jurisdic- 
tion between  the  spiritual  and  commou- 
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for  board  and  lodging  supplied  to  the  defendant's  wife  in  June 
I808.     The  pleas  were  never  indebted,  and  an  order  for  protection 


law  courts .  But  I  can  see  no  conflict  of 
jurisdiction,  nor  any  practical  difficulty 
likely  to  arise.  Supposing  the  two  courts 
take  the  same  view  of  the  facts  ;  all  well. 
Suppose  they  should  diifer  in  the  conclu- 
sion they  arrive  at  ;  all  that  can  he  said 
is,  that  another  court  competent  to  deal 
with  the  facts  for  the  purpose  for  which 
they  were  presented,  took  another  view  of 
them.  Suppose  a  jury,  in  an  action  for 
crim.  am.,  should  not  be  satisfied  that  the 
offence  was  proved,  they  would  find  for 
the  defendant,  and  the  court  of  common 
law  would  give  judgment  accordingly. 
But,  the  same  facts  might  be  submitted 
to  the  court  of  marriage  and  divorce,  and 
it  might  think  the  charge  of  adultery 
fully  sustained,  and  pronounce  a  divorce. 
Here  would  be  two  courts  differing  on  the 
same  facts,  on,  substantially,  the  same 
issue.  But  where  is  it  propounded  that 
the  court  of  common  law  would  hesitate 
to  deal  with  the  case  before  it,  or  be  influ- 
enced in  any  way  by  what  a  court  of 
marriage  and  divorce  might  or  might  not 
do  ?  And,  certainly,  there  is  nothing  like 
the  conflict  that  arises  in  the  same  court 
in  England,  under  the  recent  decisions, 
which  allow  the  confession  of  a  wife  to  be 
evidence  against  her  of  adultery,  but  re- 
fuse to  I'eceive  it  against  the  alleged 
adulterer,*  though  a  do-respondent;  mak- 
ing the  court  in  the  same  suit,  and  in  the 
same  breath,  say,  as  to  A.,  'A.  and  B. 
committed  adultery  together,'  and  as  to 
B. ,  'A.  and  B.  did  not  commit  adultery 
together.' 

"There  is  one  position  of  Garrow,  B., 
in  which  I  heartily  concur.  After  stating 
a  possible  conflict  between  the  spiritual 
court  and  a  court  of  common  law  he  says  : 
'  In  this  state  of  difficulty  the  strong  im- 

*  There  is  nothing  by  any  means  excep- 
tional in  this.  A  confession,  while  evi- 
dence against  the  person  making  it,  is,  of 
course,  no  evidence  whatever  against  an- 
other alleged  to  be  guilty  of  the  same 
offence.  An  estoppel  arising  from  the  ad- 
missions of  A.  does  not  estop  B.,  though 
A.  in  his  admissions  may  allege  that  B.'s 
acts  were  the  same  as  those  of  A.  In  these 
cases,  like  that  named  by  the  learned  judge, 
it  is  simply  a  matter  of  evidence,  and  not 
a  conflict  in  decision  at  all.  A  better  in- 
stance of  such  conflict  would  be,  as  in  the 
case  of  Venning  w.  Hunter,  in  the  Province 
of  New  Brunswick  (not  regularly  reported), 
where  the  spiritual  court  refused  a  divorce 
in  Hunter  v.  Hunter,  but  where,  notwith- 
standing the  decree  to  this  effect,  it  was 


pression  on  my  mind,  and  which,  upon  con- 
sideration, I  have  been  unable  to  remove, 
is  that  if  a  husband  drives  his  wife  from 
home  by  his  misconduct,  and  sends  her 
forth  with  an  implied  credit  arising  from 
their  relative  relations,  it  is  his  duty  by 
some  positive  act  to  determine  that  lia- 
bility.' This  is  just  as  I  would  put  the 
law.  The  husband's  conduct  and  ofi'er 
should  be  clear,  distinct,  unequivocal,  — 
perhaps  unconditional,  —  certainly  without 
any  improper  or  questionable  conditions. 
But  the  actual  decision  in  that  case  goes 
much  further.  It  not  only  requires  tjie 
liability  to  be  put  an  end  to  by  a  posi- 
tive act,  but  by  a  positive  judicial  act,  for 
which,  I  humbly  think,  there  is  neither 
authority  nor  principle.  I  cannot  find 
that  this  authority  has  been  recognized  or 
acted  on  in  any  subsequent  case,  nor  do  I 
see  that  it  has  been  impeached.  The  only 
case  that  I  have  seen  where  the  point  has 
been  mentioned  is  Tempany  v.  Hakewill,t 
and  the  only  report  of  that  is  a  newspaper 
one  in  the  Times  of  Feb.  9,  1859.  Mr. 
Baron  Channell,  in  summing  up,  is  re- 
ported to  have  said,  after  stating  what 
would  justify  a  wife  in  leaving  her  home, 
and  what  would  clothe  her  with  her  hus- 
band's credit,  '  If  under  these  circum- 
stances she  left  her  home,  she  was  clothed 
with  her  husband's  credit,  and  he  would 
be  liable  for  all  necessaries  which  were 
supplied  her.  She  would  also  be  justified 
in  remaining  away  if,  after  the  lapse  of 
time,  her  husband  requested  her  to  re- 
turn, provided  she  had  a  well-grounded 
belief  that  the  indignities  or  cruelties 
would  be  renewed  on  her  return. '  If  this 
is  an  accurate  report  of  what  the  learned 
judge  said,  it  is  adverse  to  the  case  of 
Emery  hi.  Emery.     But  the  decision  not 

held  by  Ritchie  (then  C.  J.)  himself,  fol- 
lowing the  principles  laid  down  in  Bennett 
v.  Jones,  that  Hunter's  wife,  being  driven 
from  her  home  by  her  husband's  cruelty, 
became  thereby  his  agent  by  necessity,  and 
had  the  right'  to  pledge  his  credit  for  her 
support,  i'his  is  a  better  illustration  of 
the  point  in  the  principal  case  than  the 
one  put.  Here,  on  the  same  facts,  the  spir- 
itual court  refused  to  decree  a  separation, 
and  the  common-law  court  sustained  the 
separation;  compelling,  by  its  decision,  the 
husband  to  do  what  was  necessary  for  its 
continuance  ;  and  there  is  no  question  as 
to  the  correctness  of  the  decision  in  either 
of  the  cases. 

t  This  case  is   reported  in  1   F.  &  F. 
438.     See  ante,  p.  167. 
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under  the  English  Divorce  Act  of  20  Vic.  The  facts  were  that 
the  defendant  and  his  wife  separated  in  1851,  he  making  her  an 
allowance.  She  returned  to  his  house  in  1852,  and,  as  she  al- 
leged, was  expelled.  He  then  provided  her  a  residence,  which  she 
left.  In  1854  she  was  put  into  a  lunatic  asylum,  with  the  concur- 
rence of  her  father,  whence  she  escaped  in  1855.  In  1856  she  ob- 
tained a  decree  for  restitution  of  conjugal  rights,  and  her  husband 
provided  for  her  a  residence  in  the  upper  part  of  which  he  himself 
lived ;  but  the  whole  of  which,  except  a  single  room  on  the  ground 
floor  (which  she  occupied),  was  divided  from  the  latter  by  a 
screen  door.  There  was  evidence  as  to  apprehension  on  her  part 
of  his  intention  to  confine  her  as  a  lunatic,  and,  having  left  the 
house,  she  obtained  the  protecting  order  under  the  act  (the  effect 
of  which  is  to  make  her  liable  as  a  feme,  sole  for  her  contracts, 
etc.,  and  to  exempt  her  husband  from  such  liability),  and  she 
went  to  reside  in  the  house  of  the  plaintiff.  The  action  was 
brought  for  her  subsequent  board.  She  lived  under  a  feigned 
name,  and,  both  before  and  and  after  her  going  to  the  plaintiff, 
the  defendant  had  searched  for  her  without  effect,  and  he  swore 
that  he  had  always  desired  to  find  her  in  order  to  make  a  provi- 
sion for  her.     The  plaintiff  had  made  no  inquiries. 

The  order  under  the  act  having  been  produced,  and  the  neces- 
sary evidence  having  been  given  with  reference  to  it,  the  judge, 
Channell,  B.,  after  having  consulted  other  judges,  was  prepared 
to  direct  a  nonsuit,  on  the  ground  that  the  protecting  order  barred 
the  action.  Counsel  for  the  plaintiff,  however,  pressing  to  be  al- 
lowed to  go  to  the  jury,  and  the  counsel  for  the  defendant  assent- 
ing, the  learned  judge  in  summing  up  said  :  — 

"  There  are  many  things  which  would  justify  a  wife  in  leaving 
her  home,  such  as  being  exposed  to  indignity  by  her  husband ; 
bringing  into  the  house  a  kept  mistress,  or  cruelty.  If,  under 
these  circumstances  slie  has  left  her  home,  she  was  clothed  with 
her  husband's  credit,  and  he  will  be  liable  for  all  necessaries 
which  were  supplied  her.  She  would  also  be  justified  in  remain- 
ing away,  if,  after  the  lapse  of  time  her  husband  requested  her  to 
return,  provided  she  had  a  well-grounded  belief  that  the  indigni- 

having  appeared  in  a  recognized  report  I  And  they  should  have  heen  told  that  if 

have  not  allowed  it  to  influence  my  mind.  she   did   she   was  justified   in   remaining 

"  The  result,  then,  of  my  present  judg-  away.     But  if  the  offer  was  clear,  distinct, 

ment   is  that   the   learned  judge   should  positive,  and  bond  fide,  and  she  had  no 

have  submitted  to  the  jury  the  question  reasonable  grounds  for  believing  she  would 

whether  the  defendant  did  or  did  not  make  he  subjected  to  further  ill-treatment,  she 

his  wife  a  bond  fide  request  to  return,  re-  was  bound  to  return  ;  and,  if  she  did  not, 

ceive  support,  and  live  with  him  ;   and,  the  right  to   pledge  her  husband's  credit 

if  so,   whether  she  refused  on  any  well-  ceased.     I  therefore  think  the  rule  should 

grounded  belief  that  indignities  or  cruel-  he  made  absolute  for  a  new  trial."     Rule 

ties  would  be  renewed  upon  her  return,  absolute  for  a  new  trial  accordingly. 


PART   III.j  MARRIED   WOME^f. 


171 


ties  or  cruelties  would  be  renewed  upon  her  returu.i  But  when  a 
wife  is  living  with  her  husband,  and  she  leaves  him  without  just 
cause,  then  she  has  no  right  to  pledge  her  husband's  credit.  Any 
person  who  supplies  a  married  woman  living  apart  from  her  hus- 
band with  goods,  must  do  so  at  his  own  peril,  and  must  make  out 
the  authority  of  the  wife  to  pledge  her  husband's  credit,  to  enable 
him  to  recover.  It  is  important  in  the  present  case  to  observe 
the  conduct  of  Mrs.  Hakewill  previous  to  the  lunacy,  because  if 
you  find  that  before  that  period  she  had  endeavored  to  li^e  sepa- 
rate from  her  husband,  that  will  throw  considerable  light  upon 
her  subsequent  proceedings.  The  plaintiff  proved  nothing  with 
respect  to  the  point  of  authority,  and  the  only  evidence  with  re- 
gard to  that  was  the  statement  of  Mrs.  Hakewill,  contradicted  by 
the  testimony  of  her  husband,  who  was  corroborated  by  several 
witnesses.  The  plaintiff  admitted  that  he  had  made  no  inquiries 
respecting  Mr.  Hakewill,  or  the  terms  upon  which  his  wife  was 
living  apart  from  him,  and,  although  he  was  not  bound  by  law,  or 
even  by  common  honesty,  to  make  such  inquiries,  yet  if  he  was 
so  indiscreet  as  to  supply  goods  without  doing  so,  he  must  take 
the  consequences,  unless  he  can  make  out  the  necessary  facts 
which  would  render  the  husband  liable.  He  has  not  done  so  if 
you  believe  that  the  husband  provided  a  home  for  the  wife,  unless 
you  think  that  she  left  it  under  a  reasonable  dread  of  unlawful 
confinement  as  an  alleged  lunatic." 

The  jury  found  a  verdict  for  the  defendant. 

A  learned  author  on  Marriage  and  Divorce  ^  says :  "  If  the  wife 
was  justified  in  leaving  the  husband  on  account  of  his  misconduct, 
a  notice  to  her  to  return  will  be  of  no  avail  to  abridge  the  credit." 
The  only  authority  cited  for  this  proposition  is  that  of  Emery  v. 
Emery  .^ 

The  case  of  Emery  v.  Emery,*  is  to  our  mind  eminently  unsatisfac- 
tory and  unsound ;  and  we  very  much  doubt  if  it  would  be  fol- 
lowed in  this  country  or  in  England.  As  we  have  pointed  out,  it 
has  been  expressly  repudiated  in  the  province  of  New  Brunswick.* 

1  This  is  exactly  the  language  quoted  of  these  cases  heing  on  principle  unques- 

from  the  Times  by  Ritchie,  J.,  in  Bennett  tionably  correct. 

V.  Jones.     This  proposition  is  the  converse  ^  Bishop,  vol.    i.    §  572.      The   other 

of  the  holding  in  Bennett  v.  Jones,  but  it  text-writers  make  the  same  mistake.     See 

is  obvious  that  it  was  quite  within  the  citations,  infra. 

meaning  of  Channel!,   B.,   that  the  wife  '  1  Y.  &  J.  501.     It  is  also  cited  by 

would  not  be  justified  in  remaining  away  Bishop,    and   in   some   of   the   American 

from  her  husband  if  after  the  lapse  of  time  cases,   as  reported  in   6  Price,   336  ;   but 

he  requested  her  to  return  ;  provided  she  that  (also  Emery  v.  Emery)  is  an  entirely 

had   a  well-grounded  belief  that  the  in-  different  case,  not  on  the  question  at  all, 

dignities  or  cruelties  would  not  be  renewed  and  decided  some  eight  years  prior  to  the 

upon  her  return.     The  case  may  therefore  decision  of  the  case  in  Young  &  Jervis. 
be  fairly  considered  as  sustaining  the  propo-  <  1  Y.  &  J.  501. 

sitions  laid  down  in  Bennett  v.  Jones  ;  the  *  In  Bennett  v.  Jones,  i  Allen,  N.  B. 

correctness  of  the  law  as  laid  down  in  both  E.  397,  fully  stated,  aTUe,  p.  164  et  seq., 

and  note  to  p.  166. 
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As  the  question  involved  in  it  is  one  of  considerable  importance 
we  shall  examine  it  fully. 

The  marginal  notes  of  the  case  are  :  "  What  will  justify  a  wife 
in  leaving  her  husband  ?  Where  circumstances  justify  a  wife  in 
leaving  her  husband,  a  request  on  his  part  that  she  should  return 
to  his  protection  will  not  determine  his  liability  for  necessaries 
supplied  to  her  during  the  separation.  Alexander,  L.  C.  B.,  duhi- 
tante."  It  may  be  that,  from  the  facts  in  the  case,  these  mar- 
ginal notes  furnish  a  correct  statement  of  what  the  case  really 
holds.  If  so,  we  would  not  be  prepared  to  dissent  from  such 
a  proposition,  that  a  mere  request,  or  such  a  request  as  was 
made  in  the  case,  with  the  facts  connected  with  it,  should  not 
have  determined  the  husband's  liability  for  the  necessaries  sup- 
plied, nor  should  have  availed  to  abridge  the  wife's  credit  for 
such  necessaries. 

The  facts  of  the  case  as  they  appeared  on  the  trial,  showed 
that  the  defendant,  from  the  time  of  his  marriage,  which  took 
place  on  Nov.  19,  1820,  had  continually  ill-treated,  and  on  one 
occasion,  struck  his  wife;  and  that,  on  June  29,  1821,  he  beat 
her  so  brutally,  at  the  same  time  abusing  her  and  swearing  that 
he  would  run  her  through,  that  she,  in  consequence,  left  his 
house  that  night  in  a  state  almost  of  nudity,  and  went  to  the 
residence  of  a  friend,  where  she  was,  by  reason  of  the  ill-treat- 
ment received  from  her  husband,  confined  to  her  bed  for  several 
days.  For  four  years  she  resided  partly  with  her  friends  and 
partly  at  lodgings.  She  then  went  to  the  house  of  her  father, 
where  she  remained  for  fifty -four  weeks  ;  and  to  recover  a  com- 
pensation for  her  board  and  lodging  during  that  time  the  action 
was  brought. 

Under  this  state  of  facts  we  are  quite  of  the  opinion  that  a  mere 
notice  to  the  wife  to  return,  or  a  mere  request  on  his  part  that 
she  should  return  to  his  protection,  may  "  not  avail  to  abridge  the 
credit,"  or  to  "  determine  his  liability,  for  necessaries  supplied  to 
her  during  the  separation."  After  such  a  course  of  treatment  as 
that  described,  the  only  evidence  of  any  effort  on  his  part  to  bring 
her  back  was  contained  in  the  fact  that  it  was  proved  on  the  trial 
that,  when  the  defendant's  wife  was  residing  with  her  father,  his 
brother  called  and  inquired  after  her,  and  conveyed  the  wish  of 
her  husband  that  she  should  return  home.  But  if  what  was 
proved  in  the  case  amounted  to  anything  more  than  a  mere  soin- 
tilla  of  evidence  of  an  honest,  bond  fide  offer  on  the  part  of  the 
husband  to  take  back  his  wife  to  his  protection,  and  to  discontinue 
such  a  course  of  treatment  as,  of  necessity,  had  clothed  her  with 
the  agency  which  she  possessed,  that,  it  seems  to  us,  was  clearly  a 
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question  which  should  have  been  submitted  to  the  jury.  And,  in- 
deed, although  there  seems  to  have  been  no  request  on  the  part 
of  the  defendant  to  have  had  that  question  submitted  to  the  jury, 
and  as  there  was  no  such  point  reserved  at  the  trial,  the  case,  on 
that  ground,  may  be  well  decided.  But  although  from  the  state- 
ment of  the  case  it  seems  that  that  question  was  not  expressly 
submitted  to  the  jury,  evidence  seems  to  have  been  given  —  per- 
haps itself  not  amounting  to  more  than  a  mere  scintilla —  horn 
which  it  was  claimed  that  it  might  be  inferred  that  the  husband 
subsequently  refused  to  receive  the  wife  ;  and  it  was  claimed  by 
the  able  counsel  for  the  plaintiff,  that,  as  this  view  was  submitted 
in  argument  to  the  jury,  they,  by  their  verdict,  appeared  to  have 
adopted  it.  The  plaintiff's  counsel  thus,  in  effect,  admitted  that 
this  was  a  question  for  the  jury. 

The  main  reliance  of  the  defendant,  however,  was  on  the  hold- 
ing in  the  now  overruled  decision  of  Horwood  v.  Heffer  i  (even 
straining  that  case  to  suit  the  facts  in  Emery  v.  Emery),  that 
nothing  short  of  personal  violence  on  the  part  of  the  husband 
could  support  an  action  for  necessaries  supplied  to  the  wife.  The 
court,  however,  refused  to  follow  the  doctrine  on  that  point  of 
Horwood  V.  Heffer,  which  in  fact,  had  on  that  point  been  repudi- 
ated and  overruled  in  Houliston  v.  Smyth,^  two  years  previously. 
On  this  question  there  was  but  one  opinion.  G-arrow,  B.,  says: 
"  I  take  it  to  be  a  clear  principle  of  law  that  if  a  husband  con- 
ducts himself  towards  his  wife  with  such  a  degree  of  misconduct 
and  cruelty  as  to  render  it  no  longer  safe  for  her  to  remain  in  his 
house,  she  is  not  to  be  turned  out  into  the  street  to  starve,  or  to 
seek  relief  in  the  parish  workhouse,  but  is  justified  in  leaving  her 
home,  and  goes  forth  into  the  world  with  a  credit  for  the  neces- 
saries of  life  suitable  to  her  condition.  Such  is  the  effect  of  the 
marriage  contract;  and  if  the  husband  by  his  misconduct  forces 
her  to  leave  his  protection,^  she  may  seek  the  means  of  subsist- 
ence elsewhere,  and  those  who  from  charity  or  other  motives  are 
willing  to  provide  them,  are  entitled  to  recover  a  compensation 
from  the  husband."  The  correctness  of  this  principle  was  fully 
concurred  in  by  the  other  judges. 

On  the  other  point,  the  case  is  much  less  satisfactory.     The 

1  3  Taunt.  421,  which  is  fully  stated  wife  only  obtains  a  credit  for  the  necessa- 
and  considered,  infra.  ries  of  life  by  the  misconduct  of  her  hus- 

2  3  Bing.  127.  See  also  per  Lord  Ellen-  hand,  compelling  her  to  leave  his  protec- 
borough,  in  Liddlow  v.  "Wilmot,  2  Stark,  tion,  does  not  the  very  converse  of  this 
86,  and  Alldis  v.  Chapman,  Selw.  N.  P.  proposition  suggest  itself  as  the  logical 
263.  sequence  that,  when,  bond  fide,  his  miscon- 

8  One  wonld  have  supposed  that  the  duct  ceases,  so  that  she  no  longer  is  forced 

reasoning   of   the  learned   baron  on  this  to  remain  away  from  him,  her  credit  for 

point  would  have  led  him  to  a  more  cor-  the  necessaries  of  life  ceases  with  the  na- 

rect  conclusion  on  the  other.     For  if  the  cessity  which  alone  gave  her  the  credit  ? 
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judgment  was  really  that  of  but  two  of  the  four  judges  present. 
Alexander,  L.  C.  B.,  on  the  trial,  had  some  doubt  on  the  question 
as  to  the  right  of  recovery  for  the  maintenance  after  the  husband's 
expression  of  willingness  to  take  his  wife  back,  and  his  doubt  had 
not  been  removed  when  the  case  was  decided  in  the  Court  of 
Exchequer.  Vaughan,  B.,  too,  not  having  been  present  when  the 
case  was  argued,  really  took  no  part  in  it.  The  judgment  on  that 
point  was  that  alone  of  Garrow  and  Hullock,  BB.  Their  judg- 
ment simply  rests  on  the  entirely  untenable  ground  that,  as  the 
spiritual  court  has  jurisdiction  to  compel  the  return  of  the  wife, 
resort  must  be  had  to  that  court  for  that  purpose ;  and  that  a 
common-law  court  has  not  jurisdiction  to  deliver  such  a  judgment 
as  might,  in  effect,  amount  to  a  decree  to  compel  her  return  ;  or 
that,  if  the  common-law  court  decided  that  the  period  had  arrived 
at  which  the  husband  might  insist  upon  his  wife's  return,  and, 
upon  her  refusal,  that  this  liability  would  be  determined,  the  spir- 
itual court,  a  court  of  competent  jurisdiction,  might,  notwithstand- 
ing, decree  a  divorce  a  mensd  et  thoro  and  alimony,  upon  the 
ground  of  cruelty ;  and  thus,  a  court  of  law  having  pronounced 
the  obligation  of  the  husband  to  supply  necessaries  to  be  at  an 
end,  a  court  of  competent  jurisdiction,  upon  the  very  same  facts, 
might  arrive  at  a  decree  diametrically  opposite.  Thus  reasoning, 
the  learned  judge,  Garrow,  B.,  concludes  as  follows:  "In  this 
state  of  difficulty,  the  strong  impression  upon  my  mind,  and  which 
upon  consideration  I  have  been  unable  to  remove,  is,  that  if  a 
husband  drives  his  wife  from  his  home  by  his  misconduct,  and 
sends  her  forth  with  an  implied  credit  ^  arising  from  their  relative 
situations,  it  is  his  duty  by  some  positive  act  to  determine  that 
liability.  If  the  wife  subsequently  returns,  his  liability  is  at  an 
end ;  ^  but,  in  default  of  an  amicable  arrangement,  he  must  go  to 
the  spiritual  court  and  there  obtain  a  decree  for  the  purpose  ;  and 
until  some  unequivocal  act  is  done,  a  person  making  a  claim  in  a 
court  of  law  for  necessaries  supplied  to  the  wife,  is  in  my  opin- 
ion entitled  to  recover  against  the  husband."  ^ 

We  think  this  reasoning  is  altogether  illogical.  We  think  the 
law,  which  is  simply  the  sound  reasoning  in  the  case,  apart  alto- 
gether from  authority  *(which  is  merely  an  aid  to  get  at  the  sound 

1  How  does  he  do  this  ?  By  his  cruelty  ;  a  Emery  v.  Etaery,  1  Y  &  J.  at  p  506 

compelling   her  to  leave  him,  with  "  tha  «  "  Law  is  the  very  reason  of  the  case 

implied   credit"   for   necessaries.      Then,  and  that  which  is  rot  reason  is  not  law." 

when,  bond  fide,  the  cruelty  and  compul-  See   Cotterill   v.    Myrick,    3    Fairf    222 

sion  cease,  and  are  so  found  by  a  jury  on  And  see  leading  editorials  by  the  author 

sufficient  evidence,  does  not  the  implied  of  this  work  on  the  Principles  of  the  Com- 

eredit  cease  with  the  necessity  ?  mon  Law,  in  6  Am.  Law  Reg.  N   s     pp 

■^  Why  not  equally  so,  when  from  the  65,   129,   321,  el  seq.     "Common  law  is 

facts  it  becomes  her  clear  duty  to  returu  ?  but  another  name  for  common  sense,  tested 
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reasoning  of  the  case),  is,  that  when  the  wife,  by  the  cruelty  of 
her  husband  or  by  his  failing  to  provide  her  with  necessaries,  is 
compelled  to  leave  him,  she,  as  an  agent  of  necessity,  carries  with 
her  the  implied  power  to  bind  her  husband,  as  the  principal,  by 
her  contracts  for  such  necessaries.  But,  in  such  case,  the  burden 
of  proof  is  on  the  party  who  claims  under  such  agency  for  sup- 
plying such  necessaries,  to  affirmatively  establish  such  agency, 
which  he  can  only  do  by  showing  its  creation  by  the  ne- 
cessities of  the  case.  But  when  this  is  once  done,  and  the  hus- 
band seeks  to  put  an  end  to  the  agency,  the  burden  of  proof  shifts, 
and  he  must  show  affirmatively,  to  the  reasonable  satisfaction  of  a 
jury,  that  the  agency  has  ceased  because  the  very  necessity  which 
created  it,  and  upon  which  alone  it  rested,  has  ceased. 

We  think  the  argument  based  on  the  theory  of  conflicting  jur- 
isdiction in  the  spiritual  and  common-law  courts,  is  entirely  un- 
tenable. It  is  strange  that  it  had  not  occurred  to  the  learned 
barons  of  the  Exchequer  that  if  their  argument  with  reference  to 
the  ceasing  of  the  liability  of  the  husband  at  common  law  for 
necessities  of  the  wife,  was  sound,  because,  in  a  manner,  the  spir- 
itual court  had  jurisdiction  over  that  question  ;  that,  for  pre- 
cisely the  same  reason,  the  common-law  courts  should  never 
have  assumed  jurisdiction  over  the  altogether  cognate  question, 
as  to  the  liability  of  the  husband  for  necessaries  supplied  to 
the  wife  in  the  first  instance.  For,  in  that  case,  is  it  not  quite 
competent  for  the  wife,  on  the  ground  of  the  cruelty  of  her 
husband,  and  of  his  failing  to  supply  her  with  necessaries,  to 
apply  for  a  divorce  a  mensd  et  thoro  and  alimony  ?  And  might 
it  not  be,  to  take  the  very  position  of  Garrow,  B.,  that  while  a 
court  of  common  law  might  refuse  to  hold  that  the  facts  would 
justify  a  claim  for  necessaries  supplied  the  wife  on  her  implied 
agency ;  "  the  spiritual  court,  a  court  of  competent  jurisdiction, 
might,  notwithstanding,  decree  a  divorce  a  mensd  et  thoro  and 
alimony,  upon  the  ground  of  cruelty ;  and  thus,  a  court  of  law 
having  pronounced  the  obligation  of  the  husband  to  supply  neces- 
saries "  not  to  exist ;  "  a  court  of  competent  jurisdiction,  upon  the 
very  same  facts,  might  arrive  at  a  decree  diametrically  opposite."  * 
The  case  of  Horwood  v.  Heffer  2  was  the  case  relied  on  in  Emery 
V.  Emery,3  for  the  non-liability  of  the  husband  for  necessaries 
supplied  to  his  wife.     Horwood  v.  Heffer,  although  really  less 

and  systematically  arranged  by  long  ex-  co"--').  in  Bennett  w.  Jones  4  Allen,  N.B. 

perience."     Harvard  Law  Tracts,  Vol.  v.  R.  397,  to  notice  t^is  point  which  is  abso 

^   21  lutely  conclusive  against  the  reasoning  m 

1  it  is  not  a  little  singular  that  Mr.  Emery  v.  Emery,  1  Y.  &  J.  501. 
Justice  Ritchie,  now  C.  J.  of  the  Supreme         "  3  Taunt.  421. 
Court  of  Canada,  entirely  failed  (as  did  the         »  1  Y  &  J.  501. 
counsel  in  the  case,  and  all  the  rest  of  the 
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unphilosophically  decided  than  Emery  v.  Emery,  contains  two 
fallacies.  One  of  these  is  expressly  repudiated  in  Emery  v. 
Emery,  where,  logically,  both  of  these  fallacies  should  have  fallen, 
and  actually  did  fall  together.  But,  while  in  Emery  v.  Emery 
one  of  these  fallacies  is  abandoned,  the  other,  which  in  Horwood 
V.  Heffer  is  really  the  ground  upon  which  the  principle  repudi- 
ated in  Emery  v.  Emery  is  made  to  rest,  instead  of  having  been 
likewise  abandoned  and  repudiated  in  Emery  v.  Emery,  is  expressly 
followed  and  affirmed. 

At  the  trial  before  Lawrence,  J.,  in  Horwood  v.  Heffer,  the 
plaintiff  was  nonsuited  on  his  opening,  without  his  being  allowed 
to  go  into  evidence.  The  facts  alleged  were  that  the  defendant 
had  treated  his  wife  with  great  cruelty  ;  had  taken  another  woman 
into  the  house,  with  whom  he  cohabited  ;  that  he  had  confined  his 
wife  in  her  chamber  under  a  pretence  of  insanity,  and  that  she 
had  escaped.  The  action  was  brought  for  the  value  of  necessaries 
furnished  to  her  after  her  departure.  On  the  motion  to  set  aside 
the  nonsuit,  and  for  a  new  trial,  Lawrence,  J.,  put  his  decision 
partially  on  the  ground  that,  notwithstanding  the  facts  named,  he 
"  thought  that,  however  improper  that  conduct  might  be  and  how- 
ever abhorrent  from  the  feelings  of  a  delicate  woman,  she  might, 
nevertheless,  have  had  necessaries  if  she  had  stayed  there." 

This  doctrine  that  under  such  treatment  the  wife  would  have 
been  bound  to  stay  with  her  husband,  has  been  repeatedly  repu- 
diated ;  refused  to  be  followed,  and  overruled ;  as  it  is  in  fact  in 
Emery  v.  Emery. 

But  Lawrence,  J.,  goes  further,  and  says :  "  She  might,  if  she 
had  thought  fit,  have  sued  for  alimony  and  a  divorce  a  mensd  et 
thoro"  And  Mansfield,  C.  J.,  on  the  same  point:  ''If  this  suit 
were  maintainable,  it  would  be  necessary  that  the  jury  should,  in 
the  first  place,  determine  whether  the  wife  lawfully  left  her  home 
or  not.  This  would  wholly  supersede  the  necessity  of  a  suit  for 
alimony,  or  for  a  divorce  a  mensd  et  thoro."  And  the  rule  for  a 
nonsuit  and  new  trial  was  refused. 

Now,  although  the  decision  in  this  case  that,  under  such  cir- 
cumstances, an  action  would  not  lie  for  necessaries  supplied  the 
wife,  is,  as  has  been  shown,  effectually  overruled,  and  by  the  case 
of  Emery  v.  Emery  among  others ;  in  that  very  case  (Emery  v. 
Emery),  while  the  fact  of  the  antagonism  in  the  two  courts  —  spir- 
itual, and  common-law  or  temporal  —  has  no  weight  whatever 
given  to  it  as  preventing  an  action  for  necessaries  in  the  first  in- 
stance, and  it  is,  therefore,  decided  that  such  a  reason  is  entirely 
unsound ;  yet,  with  the  strangest  inconsistency,  the  two  judges 
—  Garrow  and  Hullock,  BB.,  —  on  this  very  ground  of  antagonistic 
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jurisdiction,  decided  that  at  common  law  the  courts,  which,  not- 
withstanding this  antagonistic  jurisdiction  (or  in  one  sense,  it 
might  more  correctly  be  called  a  kind  of  concurrent  jurisdiction), 
could  give  a  decision  recognizing  or  establishing  the  agency  by 
necessity  ;  could  not,  in  consequence  of  such  alleged  antagonistic 
jurisdiction,  give  a  further  decision  to  the  effect  that  such  implied 
agency  had  ceased.  As  well  might  they,  in  any  other  case  where 
courts  have  concurrent  or  antagonistic  jurisdiction,  such,  for  in- 
stance, as  where  courts  of  common  law  and  probate  can  decide 
questions  in  a  directly  opposite  way  arising  out  of  wills,  repudi- 
ate the  jurisdiction  of  one  or  other  of  the  courts.  And,  even  in 
the  common-law  courts  themselves,  there  may  be  two  actions  in 
the  same  matter,  as,  for  instance,  in  an  action  for  the  price  of 
goods  furnished,  and  a  cross-action  on  a  warranty  connected  there- 
with, where  the  effect  in  the  two  actions  may  be  to  neutralize  or 
counteract  each  other.  Or,  even  a  better  instance,  where  for  libel 
a  criminal  and  a  civil  remedy  are  given  ;  in  the  one  case  a  verdict 
of  not  guilty  might  be  rendered,  and  be  in  direct  antagonism  to 
the  decision  of  another  jury,  which,  for  the  same  alleged  libel, 
might  find  ground  for  substantial  damages.  And  yet  in  these 
cases  no  one  has  ever  thought  of  suggesting  that,  because  of  such 
concurrent  or  antagonistic  jurisdiction,  the  jurisdiction  itself  does 
not  exist.  We  are,  therefore,  very  strongly  of  the  opinion  that 
the  doctrine  in  Emery  v.  Emery,  which  we  have  deprecated,  can- 
not be  sustained ;  and,  for  the  reasons  alleged,  we  consider  that 
Horwood  V.  Heffer,  when  reversed  on  one  of  the  grounds  on  which 
it  was  decided,  was  logically  and  of  necessity  reversed  on  the 
other ;  and  that  the  doctrine  in  Emery  v.  Emery  which  we  have 
been  considering,  which  has  been  adopted  by  numerous  text- 
writers,  and  which,  as  far  as  we  are  aware,  has  never  been  ques- 
tioned or  repudiated  by  any  text-writer,'  is  not  law.  We  there- 
fore think  that,  on  authority  as  well  as  on  principle,  the  law  on 
the  subject  is  as  we  have  stated  it.^ 

The  law  in  the  matter  is  simply  that  of  agency.  It  is  an  im- 
plied agency ;  an  agency  of  necessity,  like  the  strictly  analogous 
agency  of  a  sliip-master,^  and  in  the  one  case  as  in  the  other, 

1  See  1  Bish.  on  Mar.  &  Div.  §  572  ;  holding  in  the  case,  Leake  in  England,  and 

1    Par,    on  Con.   393,   note  («) ;    1  Add.  Story  (W.  W.)  in  this  country,  have  not 

on  Con    H4  TLeake  on  Con.  571  :   1  Ch.  cited  it  for  the  broad  P™P»^'t""  "'"^  I 

on  Con    246-   Shelf    Mar.  &  Div.   438;  Bishop,  as  quoted  by  ns  (ajite,  p.  1/1),  and 

Sohou^r    Dom    Rel.  §  66;  Schoul.   Has.  the  others  have  done  ;   Whoweve. 

&  Wife  4  111 ;  Story,  Sales,  §  64  ;  1  Story  in  doing  so,  cautiously  qualifying  it  Willi 

on  Con     §  178.     It  is  but  right  to  observe  an  "  It  has  been  held,    etc. 

that   while   all  these    writers   have  cited  «  ^»te,  p.  16b. 

Emery  v.  Emery,  1  Y.  &  J.  501,  without  /  See  posi,  Book  II     Part  IV.,  where 

either  of  them  pointing  out  the  wrong  this  is  fully  considered. 

■Vf\1        I  1^ 
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being  created  by  necessity,  is  terminated  when  that  necessity  has 
ceased. 1 

This  doctrine  is  established  by  numerous  authorities.  We  will 
examine  some  of  them.  In  Hindley  v.  The  Marquis  of  West- 
meath,2  where,  in  pursuance  of  articles  of  separation  (which,  how- 
ever, were  declared  invalid)  securing  a  maintenance  to  the  wife, 
she  left  her  husband's  house  against  his  wishes,  and  continued  to 
live  apart  from  him,  although  he  was  willing  and  wished  to  re- 
ceive her  back  and  provide  for  her  in  his  own  house,  it  was  held 
that  he  was  not  liable  to  be  sued  by  tradesmen  for  debts  contracted 
by  her,  even  for  necessaries.^ 

It  was  held  in  Harris  v.  Morris,*  that  a  husband  who  has 
turned  his  wife  out  of  doors,  cannot,  by  a  general  advertisement 
in  the  newspapers,  or  by  particular  notice  to  individuals,  not  to 
trust  her,  exempt  himself  from  a  demand  for  necessaries  fur- 
nished to  her  while  so  living  apart  from  him ;  and  though  a  wife 
has  been  guilty  of  adultery,  if  her  husband  takes  her  again  into 
his  house,  if  he  afterwards  turns  her  out,  he  is  liable  for  necessa- 
ries furnished  to  her.^ 


'  The  ground  of  claim  is  put  in  one  of 
the  American  cases  as  resting  on  marital 
rights  alone  ;  thus,  it  is  stated,  doing 
away  with  the  necessity  of  the  introduc- 
tion of  any  legal  fiction.  We  do  not  con- 
cur with  this  view.  The  agency  of  neces- 
sity is,  undoubtedly,  founded  on  the  mari- 
tal rights  of  the  wife  to  support  from  her 
husband  ;  but  it  is  the  necessity  of  her  re- 
ceiving such  support,  from  the  improper 
conduct  of  the  husband  in  improperly 
forcing  her  from  his  home  without  mak- 
ing provision  for  the  supply  of  such  neces- 
sity, that,  ex  necessitate,  clothes  her  with 
her  powers  as  agent.  There  is  no  more  of 
a  legal  fiction  in  holding  her  to  be  such 
agent,  from  the  necessities  of  the  case,  than 
there  is  in  any  other  case  where  the  neces- 
sities of  the  case  bring  into  existence  full 
agency  powers.  The  very  common  case  of 
the  ship-master  is,  in  this  respect,  strictly 
analogous  to  the  case  of  the  deserted  wife. 
The  ship-master  is  not  only  the  agent  of 
the  owners  of  the  ship,  and,  as  such,  is 
clothed  with  extraordinary  powers  when 
the  circumstances  arise  which  call  for 
their  exercise  ;  but  he  also  becomes,  under 
a  like  necessity,  the  agent  for  the  owners 
of  the  cargo,  with  similar  extraordinary 
powers.  From  his  position  of  trust,  the 
necessities  of  the  case  cause  a  duty  to  de- 
volve on  him,  in  the  performance  of  which 
he  has  full  powers  of  agency,  ex  nccessitrtte, 
as  the  wife  has  who  has  been  improperly 
driven  from  her  home,  by  her  husband, 
without    being   provided    with    adequate 


means  for  her  support.  See  the  cases  in 
this  section  on  the  subject,  supra  and 
infra.  And  see  Brown  v.  Mudgett,  40 
Vt.  68. 

2  6  B.  &  C.  200. 

'  Bayles,  J.,  thus,  correctly,  lays  down 
the  law  :  "  If  a  husband  improperly  com- 
pels his  wife  to  leave  his  house,  he  thereby 
gives  her  power  to  pledge  his  credit  for 
necessaries  ;  but,  if  she  goes  away  with- 
out his  consent,  and  against  his  will,  I 
am  of  opinion  that  a  tradesman  giving  her 
credit  does  so  at  his  peril.  If,  under  such 
circumstances,  a  deed  is  executed  by  the 
husband  securingaprovision  to  the  wife,  I 
think  that  he  cannot  he  sued  by  any  person 
who  may  supply  goods  to  the  wife,  but 
that  he  is  only  liable  to  the  trustees  for 
the  money  which  he  has  covenanted  to 
pay,  which  was  the  form  of  action  adopted 
in  Jee  v.  Thurlow,  2  B.  &  C.  547.  Such  a 
rnode  of  proceeding  will  make  him  liable 
to  the  extent  of  his  covenant,  and  not  to 
an  indefinite  amount,  subject  to  no  lim- 
itation ;  provided  a  jury  can  be  prevailed 
upon  to  think  that  the  articles  furnished 
are  necessaries,  taking  into  consideration 
the  rank  and  station  of  the  wife."  Hind- 
ley  V.  The  Marquis  of  Westmeath,  6  B.  & 
C.  200. 

*  4  Esp.  41. 

^  Lord  Kenyon,  in  so  holding,  said  : 
"With  respect  to  her  having  been  form- 
erly guilty  of  adultery,  and  having  been 
in  the  Magdalen  Asylum,  though  an 
adulterous  elopement  will  prevent  the  hus- 
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In  the  case  of  Houliston  v.  Smyth  ,i  where  Horwood  v.  Heffer 
was  repudiated,^  it  was  held  that,  where  a  wife  leaves  her  husband 
under  such  an  apprehension  of  personal  violence  as  a  jury  shall 
esteem  to  have  been  reasonable,  her  husband  is  liable  for  neces- 
saries furnished  for  her  support.  In  this  case,  alimony  was  act- 
ually decreed ;  but  as  the  decree  was  not  for  several  months  until 
after  the  claim  for  the  necessaries  arose,  the  actual  granting  of 
the  alimony  was  held  not  to  have  affected  the  case  ;  so  not  only 
was  Horwood  v.  Heffer  ^  here  overruled,  but  the  ground  upon  which 
it  was  decided  was  treated  as  unsound,  and  Houliston  v.  Smyth  * 
is  entirely  void  of  the  inconsistency  manifest  in  Emery  v.  Emery .^ 


band  from  being  liable  for  articles  fur- 
nished to  the  wife  during  the  term  of  her 
elopement,  that  is  no  answer  now.  The 
husband  has  taken  her  back,  and  she  was, 
from  that  time,  entitled  to  dower.  She 
was  sponte  retracta,  and  of  course  entitled 
to  maintenance  during  coverture,  if  her 
husband  turned  her  out  of  doors."  And, 
again  :  "  The  next  defence  is,  that  he 
advertised  her  in  a  newspaper,  and  forbid 
persons  to  trust  her.  That  cannot  avail 
him  ;  for,  if  he  put  her  out  of  doors, 
though  he  advertised  her,  and  cautioned 
all  persons  not  to  trust  her  ;  or  if  he  even 
gave  particular  notice  to  individuals  not 
to  give  her  credit,  still  he  would  be  liable 
for  necessaries  furnished  to  her;  for  the  law 
has  said  that,  where  a  man  turns  his  wife 
mtt  of  doors,  he  sends  with  her  credit  for 
her  reasonable  expenses."  Harris  v.  Morris, 
4  Esp.  41. 

1  3  Bing.  127. 

2  "  The  doctrine  in  that  case  cannot  be 
law."  Per  Best,  C.J. 

'  3  Taunt.  421 ;  fully  discussed  siipra, 
p.  175  et  seq. 

*  3  Bing.  127. 

5  1  Y.  &  J.  501. 

Holroyd,  J.,  in  Montague  v.  Benedict, 
8  B.  &  C.  631,  636,  where  a  wife  was  liv- 
ing with  her  husband,  and  certain  articles 
were  supplied  her  which  the  coui't  held 
were  not  necessaries,  thus  lays  down  the 
law  :  "  Undoubtedly  the  husband  is  liable 
for  necessaries  provided  for  his  wife,  where 
he  neglects  to  provide  them  himself.  If, 
however,  there  be  no  necessity  for  the 
articles  provided,  the  tradesman  will  not 
be  entitled  to  recover  their  value  unless 
he  can  show  an  express  or  implied  assent 
to  the  contract  made  by  the  wife.  Where 
a  tradesman  takes  no  pains  to  ascertain 
whether  the  necessity  exists  or  not,  he 
supplies  the  articles  at  his  own  peril ;  and 
if  it  turn  out  that  the  necessity  does  not 
exist,  the  husband  is  not  responsible  for 
what  may  be  furnished  to  his  wife  without 
his  knowledge."      And   Bayley,  J.,    "  I 


take  the  rule  of  law  to  be  this  :  if  a 
man,  without  any  justifiable  cause  turns 
away  his  wife,  he  is  bound  by  any  contract 
she  may  make  for  necessaries  suitable  to 
her  degree  and  state.  If  the  husband  and 
wife  live  together,  and  the  husband  will  not 
supply  her  with  necessaries  or  the  means 
of  obtaining  them,  then  although  shs  has 
her  remedy  in  the  ecclesiastical  court,  yet 
she  is  still  at  liberty  to  pledge  the  credit  of 
her  husband  for  what  is  strictly  necessary 
for  her  support.  [Here  again  is  a  virtual 
repudiation  of  the  doctrine  of  both  Hor- 
wood V.  Heffer,  and  Emery  v.  Emery.] 
But,  whenever  the  husband  and  wife  are 
living  together,  and  he  provides  her  with 
necessaries,  the  husband  is  not  bound  by 
the  contracts  of  the  wife,  except  where 
there  is  reasonable  evidence  to  show  that 
the  wife  has  made  the  contract  with  his 
assent.  Etherington  v.  Parrott,  Lord 
Eaym.  1006.  Cohabitation  is  presumptive 
evidence  of  the  assent  of  the  husband, 
but  it  may  be  rebutted  by  contrary  evi- 
dence ;  and  when  such  assent  is  proved, 
the  wife  is  the  agent  of  the  husband,  duly 
authorized."  Montague  o.  Benedict,  3  B. 
&  C.  at  p.  635. 

And,  in  Seaton  v.  Benedict,  5  Bing.  28, 
where  it  was  held  that  a  husband,  who  sup- 
plies his  wife  with  necessaries  in  her  degree, 
is  not  liable  for  debts  contracted  by  her 
without  his  previous  authority  or  subse- 
quent sanction,  the  law  is  thus  laid  down 
by  Best,  C.  J.  :  "A  husband  is  only  liable 
for  debts  contracted  by  his  wife,  on  the 
assumption  that  she  acts  as  his  agent.  If 
he  omits  to  furnish  her  with  necessaries 
he  makes  her  impliedly  his  agent  to  pur- 
chase them.  If  he  supplies  her  properly, 
.she  is  not  his  agent  for  the  purchase  of  an 
article,  unless  he  sees  her  wear  it  without 
disapprobation . 

Reed  ...  Moore,  5  C.  &  P.  205,  is  an- 
other case  almost  going  to  the  extent  of 
holding  coTitra  to  Emery  v.  Emery.  It 
was  there  held  that  to  make  a  husband 
liable  for  his  wife's  board  and  lodgiug  at 
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A  very  nice  point  in  connection  with  the  law  as  to  the  husband 
being  liable  for  necessaries  to  the  wife  when  justifiably  living  sep- 


the  house  of  a  third  person,  when  the  wife 
leaves  in  consequence  of  a  dispute,  it 
must  he  shown,  either  that  his  conduct 
rendered  it  improper  for  her  to  live  with 
him,  or  that  he  knew  where  she  was  resid- 
ing and  did  not  make  any  offer  to  take  her 
hack,  except  upon  conditions  which  he  had 
no  riijht  to  make.  Lord  Abinger,  C.  B.,  in 
summing  up,  in  Emuiett  v.  Norton,  8  C. 
&  P.  506,  furnishes  a  very  clear  and  satis- 
factory exposition  of  the  general  law  relat- 
ing to  the  wife's  power  to  bind  her  husband 
for  necessaries,  in  tire  following  :  "I  take 
the  law  witli  respi'ct  to  liusband  and  wife 
to  be  this.  Where  a  wife  is  living  with 
her  husband,  and,  where,  in  the  ordinary 
arrangement  of  lier  husband's  household, 
she  gives  orders  to  tradesmen  for  the  ben- 
efit of  her  husband  and  family,  and  these 
orders  are  proper  and  not  extravagant,  it 
is  presumed  that  she  has  the  authority  of 
her  husband  for  so  doing.  This  rule  is 
founded  on  common  sense,  for  a  wife 
would  be  of  little  use  to  her  husband  in 
their  domestic  arrangements,  if  she  could 
not  order  such  things  as  are  proper  for  the 
use  of  a  house,  and  for  her  own  use,  with- 
out the  interference  of  her  husband.  The 
law,  therefore,  presumes  that  she  does  this 
by  her  husband's  authority. 

"  When  the  husband  and  wife  are  sepa- 
rated from  each  other,  and  do  not  live  in 
the  same  house,  new  considerations  arise. 
If  the  husband  has  turned  the  wife  out  of 
doors,  and  does  not  give  her  adequate 
means  of  subsistence  according  to  his  de- 
gree in  life  and  his  fortune,  the  law  makes 
her  his  agent  to  order  such  things  as  are 
reasonable  and  necessary  for  herself,  but 
it  gives  her  no  liberty  to  go  into  extrava- 
gance, or  to  pledge  his  credit  for  anything 
beyond  what  would  be  reasonable  and 
necessary  for  her  subsistence.  If  she  be 
living  in  open  adultery  her  husband  is 
not  bound  by  any  contract  which  she  may 
make,  even  for  necessaries.  If  the  hus- 
band lias  not  turned  the  wife  out  of  doors, 
and  they  have  separated  in  consequence 
of  domestic  differences,  and  they  do  not 
live  together,  another  consideration  arises, 
which  is  this.  Has  the  husband  given 
the  wife  sufficient  for  necessaries  suitable 
to  his  degree  ?  For,  if  he  has,  he  is  not 
liable  to  her  debts,  even  for  necessaries  ; 
for,  if  the  wife  has  from  her  husband 
wherewithal  to  provide  herself  with  neces- 
saries, she  cannot  go  as  her  husband's 
agent  and  bind  him  even  for  necessaries. 
Suppose  the  husband  has  a  given  income, 
and  it  appears  that  he  has  settled  it  upon 
his  wife  ;  or  he  assigns  to  her  and  pays 
her  a  portion  of  that  adequate  to  her 


situation  and  necessities,  the  law  does 
not  authorize  a  tradesman  to  supply  her 
fancies  in  any  way,  even  for  necessaiies  ; 
and,  even  where  she  has  an  authority  to 
order  necessaries,  she  cannot  go  and  order 
furniture  and  the  like,  which,  though 
tiiey  may  be  necessaries,  are  not  suitable 
to  her  condition,  as  her  husband's  agent." 
A  question  came  up  in  the  very  recent 
Case  of  Wilson  v.  Glossop,  19  tj.  B.  D. 
379,  when  it  was  held  by  the  Queen's 
Bench  Division,  in  an  action  against  a 
husband  for  necessaries  supplied  to  his 
wife,  that  the  husband  was  liable  ;  where 
it  appeared  that  the  wife  had  commit- 
ted adultery  with  the  connivance  of  her 
husband,  and  the  husband  subsequently 
turned  her  out  of  doors  ;  that  she  had  no 
means  of  sujiport ;  and  that  the  plaintiff 
supplied  her  with  the  necessaries  in  ques- 
tion when  she  was  living  separate  from 
her  husband.  The  Court  of  Appeal, 
sustained  the  judgment.  Wilson  v.  Glos- 
sop, 20  Q.  B.  D.  354.  Lord  Esher,  in 
the  Court  of  Appeal,  put  the  law  thus  : 
"When  a  man  marries  he  is  bound  to 
keep  and  maintain  his  wife,  unless  she  has 
committed  adultery.  And  further,  he  is 
bound  in  honor  to  protect  her  from  in- 
famy. This  man  has  done  the  reverse. 
The  argument  for  him  to  exonerate  him 
from  liability  to  maintain  his  wife  would, 
if  it  is  sound,  establish  that  if  he  had 
forced  his  wife  to  prostitution  and  lived 
on  the  proceeds, of  her  shame,  he  might 
still,  whenever  he  pleased  so  to  do,  turn 
her  out  of  doors  for  that  very  adultery, 
and  declare  that  he  was  no  longer  liable 
for  her  maintenance.  Nothing  would  in- 
duce me  to  declare  that  such  was  the  law 
except  a.  superior  authority  which  would 
bind  me.  I  do  not  care  to  consider 
whether  the  wife  can,  under  these  cir- 
cumstances, claim  restitution  of  conjugal 
rights.  That  a  husband,  even  after  his 
wife  has  committed  adultery,  should  turn 
her  out  without  means  of  support  is  harsh  ; 
but  to  say  that  a  man  who  has  been  an 
accomplice  can  do  so  is  degrading.  There 
is  not  and  there  could  not  be  a  symptom 
of  authority  in  support  of  such  a  proposi- 
tion." Wilson  v.  Glos.sop,  30  Q.  B.  D. 
at  p.  536.  The  following  are  additional 
authorities  for  the  husband's  liability. 
Fredd  v.  Eves,  4  Harring.  38.5;  Blowers  v. 
Sturtevant,  4  Denio,  46  ;  Harris  v.  Jlor- 
ris,  4  Esp.  41.  Eastland  v.  Burchell,  3 
Q.  B.  D.  432,  per  Lush,  J. :  "The  auth- 
ority of  a  wife  to  pledge  the  credit  of  her 
husiiand  is  a  delegated;  not  ao  inherent, 
authority.  If  she  bind  him,  she  binds 
him  only  as  an  agent.     If  she  leaves  him 
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arate  from  her  husband,  came  up  in  Bazeley  v.  Forder.i  There 
the  plaintiff,  on  the  order  of  the  defendant's  wife,  supplied  clothes 
for  the  defendant's  child.  The  defendant's  wife  was  living  sepa- 
rate from  him  for  reasons  which  justified  her  in  doing  so ;  and  the 
child,  which  was  under  seven  years  of  age,  was  living  with  her 
agamst  the  defendant's  will ;  an  order  of  the  Master  of  the  Rolls 
having  been  made  under  the  English  act,  empowering  him  to  make 
such  an  order  where  the  child  was  under  that  age  (but  wliich  act 
contains  no  provision  relative  to  the  support  of  the  child),  giving 
the  wife  the  custody.  The  wife  had  no  means  adequate  to  sup° 
port  her  according  to  her  husband's  degree.  It  was  held  by 
Blackburn,  Mellor,  and  Lush,  JJ.  (Cockburn,  C.  J.,  dissenting), 
that,  as  the  child  was  by  law  properly  in  the  care  of  the  wife,  the 
reasonable  expenses  of  providing  for  it  were  part  of  the  reason- 
able expenses  of  the  wife,  for  which  she  had  authority  to  pledge 
her  husband's  credit. 

It  is  in  one  sense  carrying  the  principle  of  agency  by  ne- 
cessity a  step  further  than  any  other  case  which  so  far  has  come 
under  our  notice.  The  very  foundation  of  the  doctrine  of  agency 
by  necessity  is,  that  it  is  an  involuntary  agency,  —  an  agency  not 
coming  into  existence  at  the  will  of  the  principal,  but  by  the 
necessities  of  the  case ;  and  as  regards  the  case  of  a  married 
woman  as  such  agent,  the  agency  is  as  a  general  rule  in  opposi- 
tion to  the  will  of  the  principal ;  and  yet  it  is  so  far  effective,  that 
as  long  at  least  as  the  separation  is  justifiable,  the  express  notice 
and  declaration  of  the  principal  that  his  wife  is  not  his  agent,  has 
no  effect  whatever  to  relieve  him  from  the  liability  of  the  acts  of 
his  agent  by  necessity,  —  an  agenc}''  which  not  he.  but  the  law, 
has  created  and  established. 

In  the  case  of  Rawlyns  v.  Vandyke,^  Lord  Eldon  said  it  was  a 
question  for  the  jury  whether  a  husband  living  apart  from  his 
wife,  and  allowing  the  children  to  remain  with  her,  did  not  con- 
stitute her  his  agent,  and  authorize  her  to  contract  debts  for 
clothing  and  necessaries  for  them.  But  then,  as  Lush,  J.,  in  effect 
pointed  out  in  Bazeley  v.  Forder,  the  agency  was  created  by  the 
voluntary  act  of  the  husband  in  allowing  the  children  to  live  with 
her.  Hei-e  it  was  against  the  will  of  the  husband  that  the  child 
remained  with  the  wife.  But  against  his  will,  in  Bazeley  v.  Forder, 
the  law  gave  the  wife  the  custody  of  the  child.  If  the  agency 
were  voluntary,  as  in  the  case  of  Rawlyns  v.  Vandyke,  the  hus- 

witliout  cause  and  without  consent,  she  See  McCutohen  i>.   McGahay,  11  Johns, 

carries  no  implied  authority  with  her  to  281  ;  McGahay   v.    Williams,    12   Johns, 

maintain  herself  at  his  expense.     But  if  he  293;  Baker  w,  Barney,  6  Johns.  72. 
wrongfully  compels  her  to  leave  his  home,  ^  L.  R.  3  Q.  B.  559. 

he  is  bound  to  maintain  her  elsewhere."  "  3  Esp.  at  p.  252. 
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band  would  be  liable.  If  involuntary,  —  the  law  taking  the  child 
from  him  and  placing  it  with  the  wife,  —  it  comes  pretty  close  in 
analogy  to  the  case  of  the  wife  herself,  to  hold  that  the  law  implies, 
by  the  necessity  of  taking  the  child  from  the  father  and  giving  it 
to  the  mother,  that  the  same  agency  is  given  by  necessity  to  the 
mother  as  slie  would  have  been  clothed  with  if  she  had  the  cus- 
tody by  the  voluntary  act  of  her  husband ;  as  in  such  case  she 
would  have  had,  according  to  Rawlyns  v.  Vandyke.^ 


1  Except  on  this  ground,  we  see  no 
satisfactory  answer  to  the  very  able  dis- 
senting judgment  of  Cockburn,  C.  J.  As 
the  point  is  one  both  of  interest  and 
importance,  we  quote  fully  from  the  judg- 
ment of  the  court,  delivered  by  Black- 
burn, J.,  as  follows:  "A  wife,  when  sepa- 
rated from  her  husband  iu  consequence  of 
misconduct  on  his  part  rendering  it  im- 
proper for  her  to  remain  with  him,  is  in 
the  same  position  as  if  he  turned  her  out 
of  doors,  and  is  by  law  clothed  with  power 
to  pledge  his  credit  for  her  reasonable  ex- 
penses, according  to  her  husband's  degree, 
unless  she  is  in  some  other  way  supplied 
with  the  means  of  providing  them.  If, 
therefore,  the  plaintilFs  claim  here  had 
been  for  reasonable  apparel  supplied  to 
the  wife  herself,  or  for  the  supply  of  food 
for  her  household  servants,  such  as,  ac- 
cording to  her  husband's  degree,  would  be 
reasonable,  there  was  evidence  sufficient 
to  be  left  to  the  jury  in  support  of  his 
claim  to  charge  the  husband.  And  the 
only  question  remaining  is,  whether,  the 
wife  having  the  custody  of  the  infant, 
against  the  husband's  will,  but  by  force 
of  an  order  made  under  the  statute,  the 
reasonable  expenses  incurred  in  providing 
for  the  infant  are  part  of  the  wife's  reason- 
able expenses  within  the  meaning  of  the 
rule  of  law.  If  they  are,  there  was  evi- 
dence that  the  defendant's  wife  was  sepa- 
rated from  the  defendant  under  such  cir- 
cumstances as  gave  her,  by  law,  authority 
to  pledge  her  husband's  credit  for  them, 
and  the  verdict  must  stand  ;  if  they  are 
not,  I  do  not  see  any  legal  principle  on 
which  the  ilefeudaut  can  be  made  liable. 
There  is,  I  believe,  no  authority  or  case  * 
bearing  on  the  point ;  but,  I  think,  on 
principle,  that  as  soon  as  the  law  became 
such  that  a  wife  separated  from  her  hus- 
band might  properly  and  legally  have  the 
custody  of  her  infant  children  under  the 
age  of  seven  years,  though  the  husband 
objected,  it  became  a  reasonable  and 
necessary  thing  that  she  should  clothe 
and  feed  those  children  according  to  their 
degree.  It  is  true  that  in  one  sense  this 
is  an  expense  voluntarily  incurred  by  the 


wife,  as  she  is  not  obliged  to  ask  for  or 
take  the  custody  of  her  child;  but  I  think 
the  wife's  authority  in  such  cases  is  to 
pledge  the  husband's  credit  for  her  reason- 
able expenses,  though  they  exceed  what 
she  is  obliged  to  incur.  The  wife  of  the 
richest  subject  in  the  realm,  when  driven 
from  her  husband's  roof,  is  not  obliged  to 
have  servants  or  clothes  suitable  to  her 
degree.  If  she  chooses  to  clothe  herself 
economically,  and  dispense  with  attend- 
ance, she  may  do  so  ;  yet  I  apprehend  it 
will  not  be  disputed  that  she  may  bind 
her  husband  by  ordering  clothes  and  hir- 
ing servants  reasonably  fit  for  her  degree; 
and  if  her  husband's  station  be  high 
enough  to  make  it  reasonable,  ordering 
liveries  for  those  servants.  All  those  ex- 
penses are  voluntary  in  one  sense,  for  if 
the  wife  chooses  she  need  not  incur  them. 
I  cannot  but  think  that  the  very  object  of 
the  statute  was  that  a  wife  should  not  be 
compelled  to  do  violence  to  her  feelings  as 
a  mother  by  pai'ting  from  her  infant  child, 
when  she  was  not  in  fault ;  and  that  when 
she  does  choose  to  keep  her  child,  and  is 
by  law  empowered  to  do  so,  the  expenses 
necessarily  incurred  in  doing  so  are  neces- 
sary and  reasonable,  having  reference  to 
her  station,  not  merely  as  the  wife  of  a 
person  iu  the  station  of  the  defendant,  but 
as  the  wife  properly  liaving  the  custody  of 
the  infant  children  of  the  marriage.  It  is 
argued  that  if  this  is  so,  the  liability  of 
the  father  is  changed;  for  a  father's  legal 
obligation  to  support  his  child  is  not  more 
than  to  supply  such  food  and  clothing  as 
are  necessary  for  health;  whilst  if  there  is 
any  authority  given  by  law  to  the  wife,  it 
is  to  pledge  the  husband's  credit  for  such 
necessaries  for  the  child  as  may  be  reason- 
able with  reference  to  the  hutjband's  sta- 
tion. This  is  true,  but  the  same  remark 
applies  to  the  wife.  A  husband,  whilst 
his  wife  resides  with  him,  chooses  his  own 
style  of  life,  —  at  least  in  theory.  In  the 
quaint  language  of  Hyde,  J.,  in  Manby  v. 
Scott  (1  Mod.,  at  p.  138),  if  'the  wife  will 
have  a  velvet  gown  and  a  satin  petticoat, 
and  the  husband  thinks  mohair  or  farenc- 
ton  for  a,  gown,  and  watered  tabby  for  a 


*  See  infra,  Hancock  v.  Merrick,  10  Gush.  41. 
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petticoat,  is  as  fashionable,  and  fitter  for 
his  quality,  the  husband  is  to  decide,  and 
neither  the  wife  nor  a  jiiry,  it  may  be, 
consisting  of  drapers  and  milliners.'  But 
when  the  husband  has  without  cause 
turned  his  wife  out  of  doors,  or  by  his 
own  fault  rendered  it  impossible  for  her 
to  reside  with  him,  the  rule  is  changed : 
the  husband  is  no  longer  the  sole  judge 
of  what  is  fit;  but  the  law  gives  the  wife, 
in  such  a  case,  authority  to  pledge  his 
credit  for  her  reasonable  expenses,  leaving 
it  to  be  determined  by  others  what  is  rea- 
sonable. This  increase  of  the  husband's 
liability  only  comes  into  play  when  he 
is  in  the  fault,  and  so  is  not  unjust.  I 
think  the  increased  liability  incurred  in 
respect  of  the  wife  having  the  custody  of 
the  children  falls  within  the  same  prin- 
ciple, and  therefore  I  think  that  this  rule 
should  be  discharged." 

It  has  been  frequently  held  in  this 
country,  where  a  wife  justifiably  leaves  her 
husband,  and  takes  her  child  or  children 
with  her,  and  the  husband  makes  no  ob- 
jection to  her  doing  so,  that  it  will  be 
implied  that  he  is  as  liable  for  the  support 
of  the  children  with  their  mother  as  he  is 
for  the  support  of  his  wife.  This  accords 
with  our  own  view,  as  stated  above.  In 
Reynolds  t.  Sweetser,  81  Mass.  78,  the 
evidence  showed  that  a  husband  had  been 
guilty  of  violence  and  cruelty  towards  his 
wife,  in  consequence  of  which  she  left 
his  house,  having  reasonable  and  well- 
grounded  apprehension  of  further  violence 
from  him,  taking  with  her  their  child  of 
about  six  years  old,  which  was  taken  by 
its  mother  to  the  plaintiff  to  board,  the 
husband  having  made  no  suitable  provi- 
sion for  their  support.  The  court  held, 
that  as  the  father  knew  the  child  was 
there,  and  took  no  steps  for  reclaiming  it, 
or  providing  for  it  in  any  other  way,  he 
was  liable  for  that  which  its  mother  pro- 
cured to  be  afforded  by  the  plaintiff.  In 
Rumney  v.  Keyes,  7  N.  H.  671,  580,  fol- 
lowing Rawlyns  v.  Vandyke,  3  Esp.  252, 
it  was  held,  that  if  a  husband,  living  in  a 
state  of  separation  from  the  wife,  suffers 
his  children  to  reside  with  their  mother, 
he  is  liable  for  necessaries  furnished  them; 
for,  as  a  father,  he  has  the  right  to  the 
custody  of  his  children,  and  may  obtain 
possession  of  their  persons  by  habeas  cor- 
pus; but  where  he  does  not  assert  that 
right,  and  suffers  them  to  remain  with 
their  mother,  he  thereby  constitutes  her 
his  agent,  and  authorizes  her  to  con- 
tract debts  for  clothing  and  necessaries. 
This  case  was  followed  and  af&rmed  in 
Allen  V.  Aldrich,  29  N.  H.  63,  73,  and  in 


Walker  v.  Laighton,  31  N.  H.  Ill,  115. 
Kimball  ».  Keyes,  11  Wend.  33,  also 
holds  that  one  living  ^separate  from  his 
wife  and  daughter  is  undoubtedly  bound 
to  furnish  them  with  necessaries  suitable 
to  their  condition,  and  his  omission  to 
do  so  would  furnish  them  with  a  general 
credit  to  that  extent.  But  in  Pidgin  v. 
Cram,  8  N.  H.  350,  where  a  husband  and 
wife  separated  by  mutual  consent,  it  was 
held  that,  in  order  to  charge  her  husband 
for  the  support  of  their  child  living  with 
her,  there  must  be  a  clear  and  palpable 
omission  of  duty  in  that  respect  on  the 
part  of  the  father ;  and  where  there  was 
nothing  in  the  case  to  show  but  what  he 
was  ready  and  willing  to  furnish  all  that 
was  wanted  for  the  use  of  the  child,  he  was 
held  not  liable  for  supplies  to  the  child 
furnished  by  the  plaintiff.  The  case  of 
Hancock  v.  Merrick,  10  Gush.  41,  is  very 
nearly  identical  in  efiect  with  Bazeley  v. 
Forder,  L.  R.  3  Q.  B.  559,  and  the  deci- 
sion arrived  at  is  contrary  to  the  holding 
in  Bazeley  v.  Forder.  In  Hancock  v. 
Merrick  the  defendant's  wife  left  him, 
for  the  cause  of  cruelty,  on  Deo.  13,  1848, 
taking  their  child  with  her.  On  May  12, 
1849,  she  obtained  a  divorce  from  her 
husband,  and  at  the  same  time  the  cus- 
tody of  the  child  was  awarded  to  the  wife 
until  the  next  term  of  court.  In  Septem- 
ber, 1849,  alimony  was  granted  to  her,  to 
commence  at  the  date  of  the  divorce  (May 
12,  1849),  and  was  paid  as  it  fell  due. 
The  custody  of  the  child  was  continued 
with  the  mother  until  the  next  term.  The 
child  had  resided  with  the  mother  at  the 
plaintiff's,  and  had  been  furnished  by  him 
with  board  from  Dec.  1 3,  1848 ;  but  this 
had  been  contrary  to  the  wish  of  the  de- 
fendant, who  had  repeatedly  requested  to 
have  the  custody  of  the  child.  The  claim 
was  for  board  from  Dec.  13,  1848,  to  May 
12,  1849,  and  also  from  May  12,  1849,  to 
Sept.  29,  1849.  It  was  held  that  no  lia- 
bility attached  to  the  father  and  husband 
for  the  board  of  the  child  taken  away  from 
his  home.  The  decision  went  upon  the 
ground  (see  Reynolds  v.  Sweetser,  81 
Mass.  at  p.  81),  not  only  that  the  child 
was  absent  without  his  consent,  but  con- 
trary to  his  wishes  ;  and  that  he  had  re- 
peatedly requested  to  be  permitted  and 
allowed  to-  have  and  retain  the  custody  ot 
the  child.  It  was  upon  the  gi-ound  that, 
in  manifesting  an  earnest  wish  and  desire 
to  receive  the  child  into  his  own  care,  he 
impliedlv,  but  distinctly,  indicated  and 
expressed  also  an  intention  and  willing- 
ness to  discharge  his  parental  duties,  that 
it  was  adjudged  that  he  was  under  no 


184 


COMMENTARIES   ON   SALES. 


[book   II. 


from  expectation  of  the  ill-usage  she  had  previously  received  from 
him  being  resumed,  to  return  to  him  again,  notwithstanding  his 


legal  responsibility  to  the  plaintiff  for  the 
supplies  he  had  furnished,  or  the  expenses 
he  had  incurred  in  supporting  the  child. 
As  closely  as  the  facts  in  the  two  oases 
approach  each  other,   we  are  inclined   to 
think  that  both  Bazeley  v.  Forder,  L.  R. 
3  Q.  B.  559,  and  Hancock  v.  Merrick,  10 
Cush.  41,  notwithstanding  the  holding  in 
the  one  case  that  the   father  was  liable, 
and  in  the  other  that  he  was  not,  are  cor- 
rectly decided.     There  is  one  point  in  the 
two  cases  where  there  is  an  essential  dif- 
ference  between  them.      In  the   English 
Act  (2  &  3  Vic.  e.   51,  §  1),  there  is  no 
provision   made   for   the   support   of   the 
child  or  children;  and  on  the  principle  of 
agency  of  necessity,  it  might  well  be  held, 
that  where,  under  such  an   act,  the  law 
placed  the  custody  of  the  child  with  its 
mother,    it    was    implied    that    she   was 
clothed  with  the  same  powers  as  an  agent 
of  necessity,  as  though  she  were,  on  com- 
mon-law principles,  in  proper  custody  of 
it  without  any  fault  on  her  part,  and  that 
the  liability  of  the  husband  and   father 
would  eq^ually  attach  in  the  one  case  as  in 
the  other.     But  Iti  Hancock  v.  Merrick, 
10    Cush.    41,    it    was    quite    otherwise. 
There  it  is  clear,  without  room   for  con- 
troversy,   that   down   to    May   12,    1849, 
there  ivas  no  claim  against  the  father,  for 
the  child  was  voluntarily  kept  from  him 
against  his  will.     And  although  the  cus- 
tody of  the  child  was  legally  given  to  the 
wife  on  May  12,  1849,  yet,  in  Se[)temher, 
1849,  alimony  was  granted  to  her,  begin- 
ning at  May  12,  1849.     It  was  therefore 
competent  for  the  court  to  consider  the  sup- 
port of  the  child  in  making  the  allowance 
of  alimony,  as  jurisdiction  over  the  whole 
matter,  as  well  the  amount  of  the  allow- 
ance as  the  decree  for  the  divorce,   was 
with  the  court ;  and  hence,  it  would  well 
seem,  that  no  claim  against  the  defendant 
could  be  sustained  in  excess  of  the  ali- 
mony, any  more  for  the  support  of  the  child 
tlian  for  its  mother.     Making  this  distinc- 
tion between  the  cases,  we  are  inclined  to 
think  they  are  both  correctly  decided.     In 
support  of  this  distinction  which  we  have 
taken,  we  find  that  by  the  statute  in  Mas- 
sachusetts, in  effect  when  Hancock  v.  Mer- 
rick, 10  Cush.  41,  was  decided,  provision 
was  made  for  the  granting  of  alimony  for 
the  suitable  support  and  maintenance  of 
the  wife  on  being  divorced,    "and   such 
children  of  the  marriage  as  are  committed 
to  her  care  and  custody."     See  General 
Statutes    of    Massachusetts,    A.  d.    1860, 
chap.  107,  §  43. 

We   find   a   (juite    old    American   case 
(A.  D.  1808),  Stanton  u.  Willson,  3  Day 


(Conn,),  37,  where  the  same  point  is  de- 
cided and  in  the  same  way  as  in  Bazeley 
V.  Forder,  L.  R.  3  Q.  B.  559  ;  and  in  the 
one  case  as  in  the  other  by  a  divided  court. 
Although  the  facts  of  the  case  are  differ- 
ent, the  ratio  decidendi  of  the  one  case  is 
identical  with  that  of  the  other.     In  Stan- 
ton V.  Willson  a  husband  and  wife  were 
divorced  by  a  decree  of  the  legislature,  ali- 
mony was  allowed  her,  and  she  was  consti- 
tuted sole  guardian  of  two  of  their  infant 
children.     In  a  suit  against  the  father  of 
the  children  for  the  education  and  support 
of  the  children  furnished  by  the  plaintiff, 
it  was  claimed,  inter  alia,  that  as  the  ali- 
mony was   given   ' '  for  the   nurture   and 
education  of  the  children  as  well  as  for 
the  support  of  the  woman,"  the  father  was 
not    liable   for   their   support.       But   the 
court  said  :   "  By  the  divorce  the  relation 
of  husband  and  wife  was  destroyed,  but 
not  the  relation  between  Bird  (the  father) 
and  his  children  ;   his  duty  and  liability 
as  to  them  remained  the  same,  except  so 
far  forth  as  he  was  incapacitated  or  dis- 
charged by  the  terms  of  the  decree.     This 
decree  takes  from  him  the  guardianship  of 
two  of  his  children,  and  with  it  the  right 
which  as  natural  guardian  he  might  have 
otherwise  exercised  ;  and  releases  him  from 
those  duties  only  which  a  guardian  as  such 
is  bound  to  perform.     This  transfer  of  the 
guardianship  to  the  plaintiff  vested  her 
with  powers  similar  to  guardians  in  other 
cases  ;  and  the  appointment  of  the  plain- 
tiff to  this  trust  (lid  not  subject  her  to  the 
maintenance  of  the  children,  her  wards, 
any  more  than  a  stranger  would  have  been 
subjected  by  a  like  appointment.     By  ac- 
cepting the  trust  she  became  bound  to  pro- 
vide for,  protect,  and  educate  them  at  the 
expense  of  Bird,   unless  tlu  decree  of  the 
general  assembly  has  made  other  adequate 
provision,  which  hy  the  terms  of  that  de- 
cree she  is  bound  to  apply.     This  is  not 
the  case  here.     The  sum  allowed  was  di- 
rected to  be  paid  to  her  as  her  part  and 
portion  of  Bird's  eslale,  and  in  lieu  of  all 
claims  of  dower."     This  makes  the  facts 
of  the  case  identical  in  efl'ect  with  those 
of  Bazeley  v.  Forder,  L.   R.  3  (I   B.  559. 
And  the  decision  is  put  upon  precisely  the 
ground   which,   before  we   had   examined 
Stanton  v.  Willson,  we  intimated  was  the 
only  ground  upon  which  Bazeley  v.  For- 
der could  he  sustained.     The  court  said  : 
"  It  may  be  generally  true   that  minors 
under  the  government  of  parents  cannot 
bind  their  parents  for  necessaries  without 
their  consent.     The  danger  of  encouraging 
children  in  idleness  and  disobedience,  and 
of  their  being  inveigled  into  expense  by 
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offer  to  receive  her  back,  is  considered  in  Thomas  v.  Alsop.i    The 
decision  is  in  accordance  with  the  views  we  have  expressed  in 


the  artful  and  designing,  furnishes  a  suf- 
ficient  reasou  for  the  rule  ;  but  neither 
the  rule  nor  the  reasoning  will  apply  to 
the  charges  in  respect  to  two  of  the  chil- 
dren in  this  case.  The  articles  were  fur- 
nished by  the  guardian  herself  or  at  her 
request,  who  by  virtue  of  her  trust  hadfM 
power  to  contract,  and  make  the  father  lia- 
ble for  necessaries,  not  only  without  but 
against  his  consent."  Stanton  v.  Willson, 
3  Day,  p.  37.  She  thus  by  virtue  of  her 
trust  became  an  agent  of  necessity,  just  as 
a  ship-master  does  in  cases  of  emergency 
by  virtue  of  his  trust ;  or  as  a  married 
woman  does,  wlio  by  virtue  of  her  marital 
rights  for  support  is  clothed  with  powers 
to  bind  her  husband  as  his  agent  ex  neces- 
sitate. On  this  ground  we  think  that 
Bazeley  v.  Forder,  L.  R.  3  Q.  B.  659, 
Hancock  ..•.  Merrick,  10  Gush.  41,  and 
Stanton  v.  Willson,  3  Day,  87,  are  all  well 
decided,  notwithstanding  that  the  first  and 
last  of  these  cases  were  decided  by  only  a 
majority  of  the  judges.  On  the  same  prin- 
ciple that  we  think  is  the  sound  one,  and 
on  which  we  think  these  cases  are  to  be 
sustained,  we  are  also  of  the  opinion  that 
the  later  Connecticut  case  of  Finch  v. 
Finch,  22  Conn.  411,  in  the  same  State  in 
which  Stanton  v.  Willson,  3  Day,  37,  was 
decided,  is  also  to  be  sustained.  Finch  v. 
Finch  was  also  decided  by  a  bare  majority 
of  the  court ;  and  while  we  think  that  the 
case  was  correctly  decided  we  do  not  think 
that  the  reasoning  of  either  the  majority 
or  the  minority  of  the  court,  as  applicable 
to  the  facts  in  the  case,  was  sound. 

It  will  be  noticed  that  the  decree  in  the 
case  of  Stanton  v.  Willson  was  made  by 
the  legislature,  while  in  the  later  case  of 
Finch  V.  Finch  the  decree  was  by  the  Supe- 
rior Court.  By  the  Connecticut  act  in 
force  at  the  time  the  decree  was  made  in 
Finch  V.  Finch,  it  was  provided  that  the 
Superior  Court  should  have  exclusive  ju- 
risdiction of  all  petitions  for  divorce  ; 
might  assign  to  any  woman  divorced  such 
rea.sonable  part  of  the  estate  of  her  late 
husband,  not  exceeding  one  third  part 
thereof,  as  in  its  discretion  the  circum- 
stances of  the  estate  would  admit,  and 
might  make  such  order  as  between  the 
parties  for  the  custody,  care,  and  educa- 
tion of  the  children  of  the  marriage  as 
such  court  might  deem  necessary  and 
proper  (see  General  Statutes  of  Connecti- 
cut, A.  D.  1860,  tit.  13,  c.  3,  §§  32,  36,  and 
38.  Section  40  also  relates  to  the  subject, 
but  that  section  was  not  passed  until  after 
Finch  V.  Finch  was  decided,  and  was  prob- 


ably passed  in  consequence  of  the  decision 
]n  that  case).     In  the  case   of  Finch  v. 
Finch  three  of  the  judges  held  that  the 
divorced  husband  was  not  liable  for  the 
support  of  the  minor  children  in  the  cus- 
tody  of   the   mother,    while   two   of   the 
judges  held  that  he  was.     The  decision  of 
the  majority  of  the  judges  mainly  rests 
upon  the  ordinary  common-law  legal  lia- 
bility of  the  father  for  the  support  of  his 
minor  children,  quoting  on  that  point  very 
largely  from  the  English  cases,  and  from 
the   American  cases  which   correctly  lay 
down  the  law  on  that  point.     True,  they 
dissent  from   the  holding  in   Stanton   v. 
Willson,  3  Day,  37,  yet  we  think  a  correct 
appreciation  of  what  we  have  shown  to  be 
the  rationale  of  that  case  would  have  led 
them  to  have  sustained  it  without  affect- 
ing their  decision  in  Finch  v.  Finch,  22 
Conn.   411.     The   minority  of  the   court 
undertake  to  follow  the  decision  in  Stan- 
ton V.  Willson,  but  they  fail  to  notice  the 
essential  difference  between  the  two  cases. 
While  Stanton  v.  Willson  is,  as  we  have 
shown,  identical  in  princi|ile  with  the  re- 
cent  English   case  of  Bazeley  v.    Forder, 
L.  R.  3  Q.  B.  559,  the  later  Connecticnt 
case  of  Finch  v.   Finch,  22  Conn.  411,  is 
identical  in  principle  with  the  Massachu- 
setts case  of  Hancock  v.  Merrick,  10  Gush. 
41.    And  while  in  two  of  these  cases  it  was 
decided  that  the  father  was  not  liable  for 
the  support  of  his  minor  children,  and  in 
the  other  two  cases  it  was  decided  that  he 
was   liable,  we  think  they  were  all   cor- 
rectly  decided   within    the    principle    on 
which  Stanton  v.  Willson,  3  Day,  37,  was 
expressly  decided,  and  the  ground  of  which 
decision,  in  our  comments  on  Bazeley  v. 
Forder,  we  had  anticipated   prior  to  our 
having  examined  Stanton  jj.  Willson  at  all. 
The  bill   ip   this   case  (Finch   v.   Finch) 
prayed  for  a  divorce  from  the  defendant, 
for  alimony  from  his  estate,  and  for  the 
custody,  control,   and   education   of  said 
children,    wiili  such   provision  for  their 
support  and  education  as  should  be  just 
and    legal.     The   court   passed    a    decree 
granting  the   divorce,  assigned  the   cus- 
tody of  the  children  to  their  mother,  and 
"decreed  that  the  sum  of  .?1,2'22  be  as- 
signed to  the  present  plaintiff  as  such  ali- 
mony and  allowance."     On  this  state  of 
facts  we  can  see  no  ground  v\diatever  — 
this  .sum  of  |1,222  having  been  duly  paid 
—  for  any  claim  against  the  father  for  pay- 
ment of  any  further  sum  for  the  sujiport 
of  the  minor  children,  while  under  .such 
decree  they  remained  in  the  custody  of  the 
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examining  Emery  v.  Emery .^  The  question  came  up  under  the 
31  and  32  Vic.  c.  122,  sec.  133,  which  gives  the  power  to  the 
guardians  of  the  union  or  parish  to  order  the  husband  of  a  mar- 
ried woman  requiring  relief,  to  maintain  his  wife  by  payment  of 
sucli  sums  as  they  might  direct.  Although  the  decision  is  under 
this  act,  the  principle  as  to  the  liability  of  the  husband  after  the 
wife's  refusal  to  return  is,  on  that  point,  equally  applicable  to  cases 
at  common  law. 

The  appellant  in  the  case  was  summoned  before  justices  under 
the  act,  when  it  appeared  that  the  appellant's  wife  had  left  him 


mother.  We  think  such  a  claim  could  be 
no  better  sustained  against  him  than  in 
such  a  state  of  facts  could  an  additional 
action  for  the  counsel  fees  and  costs  of  the 
divorced  wife  ;  and  on  that  point  we  quite 
concur  with  the  defendant's  counsel  in 
Shelton  v.  Eendleton,  18  Conn.  417,  420, 
that  "the  only  way  to  compel  the  hus- 
band to  make  a  reasonable  advance  to  the 
wife  for  counsel  fees  and  other  expenses 
is  by  an  order  of  the  court  granting  the 
divorce.  If  there  is  no  special  allowance, 
this  is  always  taken  into  consideration 
where  a  decree  for  alimony  is  passed." 
But  in  answer  to  this  point  the  minority 
judges  in  Finch  v.  Finch,  22  Conn.  411, 
422,  say:  "Besides,  it  should  be  consid- 
ered that  the  alimony  given  to  the  di- 
vorced wife  is  given  for  her  support  and 
not  theirs  ;  and  no  court  in  fixing  the 
proper  sum  for  alimony  has  a  right  to 
take  into  the  account  the  children  of  the 
marriage,  respecting  whom  there  may  by 
possibility  be  an  order  of  the  court  founded 
upon  their  necessities."  Independent  of 
the  fact  that  in  this  case  the  bill  was  ex- 
pressly filed,  inter  alia,  for  such  provision 
for  the  support  and  education  of  the  chil- 
dren as  should  be  just  and  legal,  and  that 
the  decree  ordered  a  payment  for  "such 
aXiiaony  and  allowance"  {see  IHd.  p.  413), 
yet  independent  of  this  the  minority 
judges  were  wrong  when  they  said  :  "  No 
court  in  fixing  the  proper  sum  for  alimony 
has  a  right  to  take  into  the  account  the 
children  of  the  marriage,"  etc.  The  rule 
is  the  reverse,  both  in  England  and  in  this 
country.  Thus,  in  Craniwell  v.  Cramwell, 
19  L.  t.  N.  s.  611,  it  was  stated  by  Wilde, 
J.,  that  on  the  granting  of  a  divorce  the 
court  makes  a  permanent  provision  for  the 
children  along  with  the  innocent  party. 
And  see  Brisco  v.  Brisoo,  2  Hagg.  Consis. 
199,  201,  and  Cooke  v.  Cooke,  2  Phillira. 
40,  as  to  the  principles  governing  the  court 
in  their  deciding  as  to  the  alimony  which 
will  be  allotted.  The  same  principles  are 
recognized  and  acted  on  in  this  country. 
See  Amos  v.  Amos,  4  N".  J.  Ch.  171,  where 


it  was  held  that  an  allowance  should  not 
be  made  on  account  of  the  children  where 
they  were  groivn  up.  And  as  to  the  mat- 
ter being  one  of  judicial  discretion  as  in 
England,  to  be  exercised  with  reference  to 
the  facts  of  the  case  in  granting  alimony, 
see  McGee  v.  McGee,  10  Ga.  477  ;  Ger- 
niond  V.  Germond,  4  Paige  Ch.  643  ;■  Law- 
rence V.  Lawrence,  3  Paige  Ch.  267  ; 
Fishli  V.  Fishli,  2  Litt.  (Ky.)  337  ;  Harris 
u.  Davis,  1  Ala.  259. 

In  Eeavis  v.  Reavis,  1  Scam.  (111.)  242, 
the  order  waffthat  there  should  be  allowed 
yearly  such  "alimony"  for  the  wife  and 
her  child  as  the  evidence  should  show,  from 
the  circumstances  of  the  parties,  to  be  fit, 
reasonable,  and  just;  the  Illinois  statute 
being  on  the  point  the  same  in  substance 
as  that  of  Connecticut.  And  see  Dicken 
V.  Dicken,  38  Ga.  663  ;  Waldron  v.  Wal- 
dron,  65  Pa.  St.  231  ;  JoUiff  v.  JoUiff,  32 
111.  527  ;  Bergen  v.  Bergen,  22  111.  187  ; 
Foote  V.  Foote,  lb.  425  ;  Marker  v.  Marker, 
11  N.  J.  Eq.  256;  Nicely  v.  Nicely,  3 
Head  (Tenn.),  184  ;  Thompson  v.  Thomp- 
son, 10  Rich.  Eq.  (S.  C.)  416.  In  Bedell  v. 
Bedell,  1  Johns.  Ch.  604,  Chancellor  Kent 
granted  the  custody  and  care  of  a  child  of 
six  years  old  to  her  mother,  and  granted  as 
alimony  for  the  maintenance  of  the  mother 
and  her  child  the  whole  of  the  defendant's 
income.  It  is  laid  down  in  Richmond  v. 
Richmond,  2  N.  J.  Ch.  90,  93,  by  Chan- 
cellor Pennington,  as  a  principle,  that  the 
court  in  placing  the  children  under  the 
charge  of  their  mother  means  to  impose 
no  burdens  upon  her  of  a  pecuniary  char- 
acter ;  but,  whatever  rules  may  obtain  as 
to  the  allowance  for  the  wife,  the  children 
should  be  fully  maintained  in  a  manner 
corresponding  with  the  conrlition  in  life 
of  their  father.  On  the  whole,  we  think 
Bazeley  v.  Forder,  L.  R.  3  Q.  B.  559,  was 
correctly  decided,  and  that,  on  the  same 
and  only  principle  on  which  we  think  it 
can  be  sustained,  the  three  American  cases 
we  have  examined  in  connection  with  it 
are  also  sound  law. 
I  1  Y.  &J.  501. 
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sixteen  years  before  on  account  of  his  ill-usage  of  her,  from  the 
effects  of  which  she  was  still  suffering ;  and  she  had  then  lately 
received  parish  relief  and  was  still  chargeable.i  The  husband  had 
not  contributed  to  her  support  during  the  separation,  but  had  ap- 
plied to  her  to  return  to  cohabitation.  At  the  hearing  he  offered  to 
receive  her  back  at  his  house,  and  promised  not  to  ill-use  her. 
But  she  refused  to  return  on  account  of  the  brutality  she  had  pre- 
viously received.  The  justices  were  satisfied  by  evidence  that  it 
was  dangerous  to  the  health  of  the  wife  to  return  to  cohabitation ; 
and  they  made  an  order  on  the  husband  to  pay  a  weekly  sum 
towards  the  relief  of  the  wife.  On  appeal  from  this  order,  the 
Court  of  Queen's  Bench  held  that  the  order  was  rightly  made, 
notwithstanding  the  husband's  offer ;  as  the  question  (just  as  at 
common  law  it  would  be  for  the  jury)  was  for  the  justices  to 
decide  whether  or  not  the  wife  was  justified  in  leaving,  and,  not- 
withstanding the  husband's  offer,  refusing  to  return  to  her  hus- 
baud ;  and  that,  in  effect,  they  had  found  that  she  was  justified. 
Flanagan  v.  Bishopwearmouth  ^  was  relied  on  by  the  counsel  for 
the  appellant,  but  as  that  was  decided  under  the  Vagrant  Act, 
making  a  man  punishable  for  refusing  to  support  his  wife,  an  offer 
to  maintain  her  at  home  would  prevent  a  conviction  under  that 
act  for  "  refusing  "  to  maintain  her,  and  that  case  was  held  to  have 
no  application  to  this.  Although  in  the  judgment  of  Cockburn, 
C.  J.,  there  are  some  not  well-considered  sentences  which,  isolated 
from  their  context,  would  imply  otherwise,  the  general  trend  of  his 
judgment,  as  well  as  that  of  his  colleagues,  is  that,  when  a  wife 
from  ill-usage  by  her  husband  justifiably  leaves  him,  his  mere 
offer  to  receive  her  back  need  not  necessarily  be  accepted  by  her ; 
but  on  her  refusal  to  return,  the  continued  liability  of  the  husband 
will  depend  upon  the  fact  whether  or  not  the  wife  could  safely 
return,  • —  a  matter  which,  under  the  act  named,  and  at  common  law, 
would  be  respectively  for  the  justices  and  the  jury  to  determine.^ 

1  It  has  been  held  that  a  woman  is  not  See  Blowers  v.  Sturtevant,  4  Denio,  46  ; 
"  chargeable  "  to  the  parish,  where  she  has  Descelles  v.  Kadmus,  8  Iowa,  51,  54. 
a  home  to  return  to,  or  other  means  of  But  while  this  is  the  case  with  regard  to 
support.  See  4  Burns'  Inst.  299  ;  Rex  v.  Horwood  v.  Heifer,  we  know  of  no  case, 
Flintan,  1  B.  &  Ad.  227  ;  Sweeney  v.  either  in  England  or  in  this  country,  where 
Spooner,  3  B.  &  S.  329  ;  Cargill  v.  Car-  Emery  v.  Emery,  on  the  point  on  which 
gill,  1  Sw.  &  Tr.  235 ;  27  L.  J.  P.  &  M.  it  does  not  differ  from  Horwood  u.  Heifer, 
(j9.  has  beeu  expressly  overruled  or  repudiated. 

2  8  E.  &  B.  451  ;  27  L.  J.  M.  C.  46.         As  we  have  pointed  out,  the  deservedly 
8  The   case   of    Horwood   v.  Heffer,   3     condemned  decision  of  Horwood  v.  Heffer 

Taunt.   421,  has   been  repudiated  in  this  is,  in  its  way,  while  unsound,  really  less 

country  on  the  point   in  which  Emery  w.  illogically  unsound  than  the  case  of  Emery 

Emery,  1  Y.  &  J.  601,  disagrees  with  it,  v.  Emery.     And,  as  we  have  seen,  though 

as   emphatically  as   it  has  been  in  Eng-  Emery  v.  Emery  has  not  been  expressly 

land.      And  here,  as   there,  Horwood  v.  overruled   in   England,  on   the  point  on 

Heffer  has  been  denounced  as  not  law.  which  it  is  wrong,  it  has  not  been  followed 
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Where  husband  and  wife  separate  by  mutual  consent,  the  wife 
making  her  own  terms  as  to  her  income,  and  that  income  proves 


there,  but,  in  effect,  has  been  overruled. 
Here,  too,  notwithstanding  the  manner  in 
whioh  it  has  been  cited  by  the  great  body 
of  the  American  te.\t-writers,  witliout  dis- 
approbation or  exposure  of  the  fallacy  on 
which  it  is  based  ;  while  we  cannot  find 
that  it  has  been  expressly  repudiated  in 
any  American  case,  we  are  quite  satisfied 
that  it  has  never  been  followed  by  any 
case  decided  in  this  country  ;  and  numer- 
ous cases  are,  and  the  whole  trend  of  the 
eases  all  over  this  country  is,  opposed  to 
the  wrong  holding  in  Emery  v.  Emery. 
The  case  of  Walker  v.  Laighton,  31  N".  H. 
(12  Fost. )  111  is  a  valuable  one  on  the 
subject.  Here,  directly  contra  to  Emery 
a.  Emery,  it  was  held  that  the  husband 
who  has  carelessly  deserted  his  wife  may 
seek  a  reconciliation,  and  if  the  wife, 
under  such  circumstances,  refuses  to  live 
with  him  again  without  good  cause,  she 
becomes  from  that  time  the  party  in  the 
wrong,  and  has  no  longer  any  authority  to 
pledge  his  credit,  even  for  necessaries, 
more  than  she  would  have  had  if  she  had 
herself  originally  left  him  without  cause. 
Independent  of  the  grounds  of  the  decis- 
ion in  Emery  v.  Emery,  the  actual  holding 
in  that  case,  on  the  facts  (see  ante,  p.  172 
et  seq. ),  was  not  essentially  different  from 
the  holding  in  Walker  v.  Laighton,  where 
the  grounds  of  the  decision  are  uncj^ues- 
tionably  correct.  The  court  there  says  : 
"But  it  is  objected  that  the  evidence 
fails  here  to  show  any  wish  or  effort  on 
the  part  of  the  husband,  in  good  faith,  to 
seek  a  reconciliation,  or  that  his  wife 
should  return  to  live  with  him  again,  and 
the  conversation  between  him  and  his 
family  is  relied  on  to  disprove  any  such 
wish  on  his  part.  This  is  the  same  con- 
versation, proved  on  the  part  of  the 
defendant,  to  show  his  desire  for  a  recon- 
ciliation. We  have,  therefore,  considered 
with  care  what  was  then  said,  and  our 
conclusion  is,  that  what  was  said  by  the 
husband,  on  that  occasion,  completely 
disproves  any  sincere  wish  that  his  wif'e 
and  daughters  should  remove  to  his  resi- 
dence to  live  with  him.  It  was  a  formal 
request  to  them  to  go  to  his  house ;  but  it 
was  accompanied  with  such  threatening 
language,  and  such  unreasonable  claims 
upon  them,  as  were  calculated,  and,  as  it 
seems  to  us,  must  have  been  designed  to 
prevent  their  removal.  The  effect  of  the 
whole  conversation,  as  it  impresses  our 
minds,  is  rather  a  notice  to  them  not  to 
come  to  his  house,  a  threat  of  undefined 
evil,  if  they  did  come,  rather  than  a  sin- 
cere invitation  to  them  to  come."  The 
court  held  that  the  offer,  not  having  been 


made  in  good  faith,  was  no  defence  to  an 
action  for  necessaries  furnished  subsequent 
to  the  conversation.  See  McCutchen  v. 
McGahay,  11  Johns.  281  ;  McGahay  v. 
Williams,  12  Johns.  293. 

In  Calkins  v.  Long,  22  Barb.  97,  106,  it 
was  belli,  where  there  was  an  agreement  for 
a  separation,  that,  unless  the  agreement  was 
for  a  separation  during  life,  if  the  husband 
offer  to  take  back  his  wife  and  to  main- 
tain her,  it  puts  an  end  to  the  agreement, 
and  a  court  of  equity  will  not  enforce  the 
payment  of  the  separate  allowance  to  the 
wife.  The  principle  on  which  the  Board 
of  Supervisors,  etc.  v.  Budlong,  61  Barb. 
493,  was  decided,  is,  that  the  husband's 
liability  for  necessaries  provided  by  other 
persons  for  his  wife's  support,  rests  en- 
tirely upon  the  ground  of  his  neglect  or 
default.  Ergo,  when  this  neglect  or  de- 
fault ceases,  the  liability  would  cease.  So, 
in  the  People  o.  Naehr,  30  Hun  (N.  Y.), 
461,  the  following  are  laid  down  as  funda- 
mental rules :  The  wife  is  entitled  to 
reasonable  support  by  the  husband.  It  is 
her  duty  as  well  as  right  to  live  with  him 
in  such  proper  place  as  he  provides.  He 
is  entitled  to  determine  not  only  the 
place,  but  their  style  of  living,  and  it  is 
her  plain  duty  to  follow  him  wherever  his 
interest,  necessity,  or  reasonable  wish  may 
lead.  It  is  only  when  he  neglects  or  re- 
fuses to  properly  provide,  or  maltreats  her, 
or  is  guilty  of  infidelity  to  her,  that  she  is 
justified  in  refusing  her  submission  to  his 
reasonable  requirements  in  this  respect. 
Here  again  his  liability  is  strictly  governed 
by  the  actual  necessities  of  the  case  ;  the 
liability,  of  course,  determining  with  the 
necessity.  See,  also,  where  similar  princi- 
ples are  laid  down.  Brown  v.  Mudgett,  40 
Vt.  68  ;  Norcross  v.  Rodgers,  30  Vt.  688  ; 
Evans  t).  Fisher,  6  Oilman  (111.),  569;  Allen 
V.  Aldrich,  29  N.  H.  63.  In  Lindenschmidt 
V.  Lindenschmidt,  29  Mo.  App.  296,  where 
differences  took  place  between  a  husband 
and  wife,  and  a  separation  with  his  con- 
sent, it  was  held  that  he  was  liable  for  her 
support,  but,  expressly,  that  such  liabil- 
ity would  cease,  on  her  refusal  to  return, 
after  a  bond  fide  offer  by  him  to  receive 
and  support  her.  See  Dwyer  v.  Dwyer, 
26  Mo.  633.  In  McGahay  v.  Williams, 
12  Johns.  293,  the  court  held  that  if  a  wo- 
man leaves  her  husband  and  lives  sepa- 
rately from  him,  he  is  not  liable  to  her 
contracts  for  necessaries,  although  the 
person  giving  credit  to  her  does  not  know 
of  the  elopement ;  but  if  she  offers  to  re- 
turn, and  her  husband  refuses  to  receive 
her,  his  liability  to  her  contracts  for  neces- 
saries revives  from  that  time.     The  con- 
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insufficient  for  her  support,  the  wife  has  no  authority  to  pledge 
her  husband's  credit.^  ° 

In  Eastland  v.  Burchell,  the  defendants  —  husband  and  wife  — 
executed  a  deed  of  separation,  by  the  terms  of  which  the  wife  re- 
tained the  income  of  property  settled  to  her  separate  use  on  her 
marriage,  which  brought  her  in  £297  15s.  2d.  per  annum.  The 
husband  covenanted  to  pay  her  £20  a  year  towards  the  mainte- 
nance of  three  of  the  children  of  the  marriage,  and  the  wife  cove- 
nanted to  maintain  these  children  until  they  were  twenty-one,  and 
not  to  apply  to  her  husband  for  further  assistance.  The  husband 
had  kept  up  the  annual  payment  of  £20  in  accordance  with  the 
terms  of  the  deed.  Plaintiff  sued  defendants  in  the  county  court 
to  recover  the  price  of  meat  supplied  to  the  wife  after  the  separa- 
tion, and  the  judge  at  the  trial,  on  hearing  the  wife's  evidence, 
found  that  her  income  was  Insufficient  for  her  support,  and  ruled 
that  she  had  authority  to  pledge  her  husband's  credit  for  the  price 
of  the  meat.  On  appeal  to  the  Queen's  Bench  Division,  the  de- 
cision was  reversed.2 


verse  of  this  proposition  is  clearly,  equally 
correct.  See  McCutchen  v.  McGahay, 
11  Jolins.  281.  So  in  Clement  v.  Matti- 
son,  3  Rich.  (S.  C.)  93,  it  was  held,  that 
a  wife,  not  having  been  guilty  of  adulterj', 
went  abroad  with  a  husband's  cnedit  for  ne- 
cessaries, (1)  when  he  had  treated  her  with 
smvilia,  although  he  may  not  have  desired 
to  expel  her  from  his  house  ;  (2)  when  he 
had  driven  her  avvay,  intending  to  expel 
her ;  and  (3)  when  he  had  refused  to  re- 
ceive her  upon  her  return,  although  she 
may  have  departed  without  cause.  See 
Houts  V.  Houts,  17  111.  App.  439,  where 
a  wife  refused  to  live  with  her  husband, 
on  a  lond  fide  request  from  him,  and 
her  application,  under  a  statute  of  the 
State,  for  separate  maintenance,  was  de- 
nied. In  C.ilifornia,  by  sec.  175  of  the 
Civil  Code,  it  is  pi-ovided  that  a  husband 
abandoned  by  his  wife  is  not  liable  for  her 
.support  until  she  offers  to  return,  unless 
she  was  justified,  by  his  misconduct,  in 
abandoning  him  ;  nor  is  he  liable  for  her 
support  when  she  is  living  from  him  by 
agreement,  unless  such  support  is  stipu- 
lated in  the  agreement.  See,  under  this 
section,  Jacobs  v.  Scott,  53  Cal.  1i ; 
Heney  v.  Sargent,  54  Cal.  396  ;  Nissen  v. 
Bendixsen.  69  Gal.  521. 

1  Eastland  v.  Burchell,  3  Q.  B.  D.  432. 

2  Lush,  J.,  in  delivering  the  judgment 
of  the  court,  thu.s  laid  down  the  law  appli- 
cable to  the  case  :  "  The  authority  of  a 
wife  to  pledge  the  credit  of  her  husband  is 
a  delegated,  not  an  inherent,  authority. 
If  she  binds  him,  she  binds  him  only  as 
his  agent.     This  is  a  well-established  doc- 


trine. If  she  leaves  him  without  cause 
and  without  consent,  she  cairies  no  im- 
plied authority  with  her  to  maintain  her- 
self at  his  expense.  But,  if  lie  wrongfully 
compels  her  to  leave  his  home,  he  is  Ijound 
to  maintain  her  elsewhere,  and  if  he  makes 
no  adequate  provision  for  this  purpose, 
she  becomes  an  agent  of  necessity  to  sup- 
ply her  wants  upon  his  credit.  In  such  a 
case,  inasmuch  as  she  is  entitled  to  a 
provision  suitable  to  her  husband's  means 
and  position,  the  suiBciency  of  any  allow- 
ance which  he  makes  under  these  circum- 
stances is  necessarily  a  question  for  the 
jury.  Where,  however,  the  parties  sepa- 
rate by  mutual  consent,  they  may  make 
their  own  terms  ;  and  so  long  as  they 
continue  the  separation,  these  terms  are 
binding  on  both.  Where  the  terms  are, 
as  in  this  case,  that  the  wife  shall  receive 
a  specified  income  for  her  maintenance, 
and  shall  not  apply  to  the  husband  for 
anything  more,  how  can  any  authority  to 
claim  more  be  implied  ?  It  is  excluded  by 
the  express  terms  of  the  arrangement.  It 
is  obviously  immaterial  whether  the  in- 
come is  derived  from  the  wife's  separate 
property  or  from  the  allowance  of  the 
husband,  or  partly  from  one  source  and 
partly  from  the  other.  It  is  enough  that 
she  has  a  provision  which  she  agrees 
to  accept  as  sufircient.  She  cannot  avail 
herself  of  her  husband's  consent  to  the 
separation,  which  alone  justifies  her  in 
living  apart  from  him,  and  repudiate 
the  conditions  upon  which  that  consent 
was  given.  And  it  seems  superfiuous  to 
add  that    no  third   person   can   claim  to 
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Two  questions  in  connection  with  the  agency  of  a  married 
woman  came  up,  and  were  decided  in  Drew  v.  Nunn  ^  in  the 
Court  of  Appeal.  These  were,  first,  as  to  the  effect  of  insanity 
in  revoking  the  agency  ;  and  second,  as  to  the  limitation  of  such 
revocation  as  to  parties  continuing  to  deal  with  the  agent  with- 
out knowledge  by  them  of  the  principal's  insanity.  The  plaintiff 
was  a  tradesman,  and  the  defendant  liad  given  his  wife  author- 
ity to  deal  with  the  plaintiff,  and  had  held  her  out  as  his  agent, 
and  as  entitled  to  pledge  his  credit.  Afterwards  the  defendant 
became  insane,  and  whilst  his  malady  lasted,  his  wife  ordered 
goods  from  the  plaintiff,  who  accordingly  supplied  them.  At  the 
time  of  supplying  the  goods,  the  plaintiff  was  unaware  that  the 
defendant  had  become  insane.  The  defendant  afterwards  recov- 
ered his  reason,  and  then  refused  to  pay  for  the  goods  supplied  to 
his  wife  by  the  plaintiff.  On  the  two  questions  arising  in  the 
case,  the  Court  of  Appeal  decided  that  insanity  does  revoke  the 
agency ;  but  that,  in  the  absence  of  knowledge  or  notice  of  the 
insanity  on  the  part  of  those  to  whom  the  agent  had  been  held  out 
as  such  by  the  principal,  the  authority  to  trust  the  agent  was  con- 
tinued, and  that,  therefore,  in  this  case,  the  plaintiff  was  entitled 
to  recover.^ 


disturb  the  arrangement  made  between 
the  husband  and  the  wife,  and  to  say  that 
he  will,  by  supplying  goods  to  the  wife  on 
credit,  compel  tlie  husband  to  pay  more 
than  the  wife  could  have  claimed,  that  is, 
the  stipulated  allowance.  He  can  derive 
no  authority  from  the  wife  which  she  is 
incompetent  to  give."  See  Hodgkiuson 
1!.  Fletcher,  i  Campb.  70  ;  Hunt  v.  De 
Blaqui^re,  5  Bing.  550  ;  Nurse  v.   Craig, 

2  B.  &  P.  N.  R.  148  ;  Johnston  v.  Sumner, 

3  H.  &  X.  261 ;  Biffin  v.  Bignell,  7  H.  & 
N.  877  ;  Beale  v.  Arabin,  36  L.  T.  349. 

The  law  on  the  subject  is  the  same 
under  the  decisions  in  this  country.  See 
Joyce  V.  McAvoy,  31  Cal.  273  ;  Robertson 
V.  Robertson,  25  Iowa,  350 ;  Loud  v. 
Loud,  4  Bush  ( Ky. ),  453  ;  Calkins  v. 
Long,  22  Barb.  97  ;  Bettle  v.  Wilson,  14 
Ohio,  257  ;  Biickner  v.  Ruth,  13  Rich. 
(S.  C.)  157  ;  Baker  v.  Cooper,  7  S.  &  R. 
500  ;  Lehor  v.  Beaver,  8  W.  &  S.  102  ; 
McCubbin  v.  Patterson,  16  Md.  179  ;  Car- 
son V.  Murrny,  3  Paige  (N.  Y.),  483  ; 
Picket  V.  Johns,  1  Dev.  (N.  C. )  423  ; 
Thomas  v.  Brown,  10  Ohio,  247;  Dil- 
linger's  Appeal,  35  Pa.  357 ;  Hitner's 
Appeal,  54  Fa.  110. 

1  4  Q.  B.  D.  661. 

2  In  the  discussion  of  the  first  of  these 
two  points,  Brett,  L.  J.,  says  :  "If  sucli 
insanity  as  existed  here  did  not  put  an  end 
to  the  agent's  authority,  it  would  be  clear 


that  the  plaintiff  is  entitled  to  succeed ; 
but,  in  my  opinion,  insanity  of  this  kind 
does  put  an  end  to  the  agent's  authority. 
It  cannot  be  disputed  that  some  cases  of 
change  of  status  in  the  principal  put  an 
end  to  the  authority  of  the  agent ;  thus, 
the  bankruptcy  and  death  of  the  principal ; 
the  marriage  of  a  female  principal,  all  put 
an  end  to  the  authority  of  the  agent.  It 
may  be  argued  that  "this  result  follows 
from  the  circumstance  that  a  different 
principal  is  created.  Upon  bankruptcy 
the  trustee  becomes  the  principal;  upon 
death  the  heir  or  devisee  as  to  realty, 
the  executor  or  administrator  as  to  person- 
alty ;  and  upon  the  marriage  of  a  female 
principal  her  husband  takes  her  place. 
And  it  has  been  argued  that  by  analogy 
the  lunatic  continues  liable  until  a  fresh 
principal,  namely,  his  committee,  is  ap- 
pointed. But  I  cannot  think  that  this  is 
the  true  ground,  for  executors  are,  at  least 
in  some  instances,  bound  to  carry  out  the 
contracts. entered  into  by  their  testators. 
I  think  that  the  satisfactory  principle  to 
be  adopted  is  that,  where  such  a  change 
occurs  as  to  the  principal  that  he  can  no 
longer  act  for  himself,  the  agent  whom  he 
has  appointed  can  no  longer  act  for  him. 
In  the  present  case  a  great  change  had 
occurred  in  the  condition  of  the  principal ; 
he  was  so  far  affected  with  insanity  as  to 
be  disabled  from  acting  for  himself;  there- 
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In  an  action  against  a  husband  for  necessaries  supplied  to  his 
wife,  it  appeared  that  the  wife  had  committed  adultery  with  the 


fore  liis  wife,  who  was  his  agent,  could 
no  longer  act  for  him.  Upon  the  ground 
which  I  have  pointed  out,  I  think  that 
her  authority  was  terminated.  It  seems 
to  me  that  an  agent  is  liable  to  he  sued 
by  a  third  person,  if  he  assumes  to  act  on 
his  principal's  behalf  after  he  had  knowl- 
edge of  his  principal's  incompetency  to 
act.  In  a  case  of  that  kind  he  is  acting 
wrongfully.  The  defendant's  wife  must  be 
taken  to  have  been  aware  of  her  husband's 
lunacy  ;  and  if  she  had  assumed  to  act  on 
his  behalf  with  any  one  to  whom  he  him- 
self had  not  held  her  out  as  his  agent,  she 
would  have  been  acting  ■wrongfully,  and, 
but  for  the  circumstance  that  she  is 
married,  would  have  been  liable  in  an 
action  to  compensate  the  person  with 
whom  she  assumed  to  act  on  her  hus- 
band's behalf.  In  my  opinion,  if  a  person 
who  has  not  been  held  out  as  agent  as- 
sumes to  act  (^  behalf  of  a  lunatic,  the 
contract   is   void*  against  the   supposed 

firincipal,    and    the    pretended    agent   is 
iable  to  an  action  for  misleading  an  in- 
nocent person." 

On  the  other  question,  the  same  learned 
judge  says  :  "As  between  the  defendant 
and  his  wife,  the  agency  expired  upon  his 
becoming  to  her  knowledge  insane  ;  but 
it  seems  to  me  that  the  person  dealing 
with  the  agent  without  knowledge  of  the 
principal's  insanity  has  a  right  to  enter  into 
a  contract  with  Kim,  and  the  principal, 
although  a  lunatic,  is  bound  so  that  he 
cannot  repudiate  the  contract  assumed  to 
be  made  upon  his  behalf.  It  is  difficult  to 
assign  the  ground  upon  which  this  doctrine, 
which  however  seems  to-  me  to  be  the  true 
principle,  exists.  It  is  said  that  the  right 
to  hold  the  insane  principal  liable  depends 
upon  contract.  I  have  a  difSculty  in  as- 
senting to  this.  It  has  been  said  also  that 
the  right  depends  upon  estoppel.  I  cannot 
see  that  an  estoppel  is  created.  But  it 
has  been  said  also  that  the  right  depends 
upon  representations  made  by  the  prin- 
cipal and  entitling  third  persons  to  act 
upon  them,  until  tliey  hear  that  those  rep- 
resentations are  withdrawn.  The  author- 
ities collected  in  Story  on  Agency,  ch.  18, 
sec.  481,  p.  610  {7th  ed.),  seem  to  base 
the  right  upon  the  ground  of  public  policy : 
it  is  there  said  in  effect  that  the  existence 
of  the  right  goes  in  aid  of  public  business. 
It  is,  however,  a  better  way  of  stating  the 

*  "  Void  "  is  here  again  used  where 
only  voidable  is  meant.  If  void  there 
could  be  no  question  as  to  "repudiating 
the  contract."    If  he  could  repudiate  it, 


rule  to  say  that  the-holding  out  of  another 
person  as  agent  is  a  representation  upon 
which,  at  the  time  when  it  was  made, 
third  parties  had  a  right  to  act.  In  this 
case  the  wife  was  held  out  as  agent,  and 
the  plaintiff  acted  upon  the  defendant's 
representation  as  to  her  authority  without 
notice  that  it  had  been  withdrawn.  The 
defendant  cannot  escape  from  the  con- 
sequences of  the  representation  which  he 
has  made  ;  he  cannot  withdraw  the  agent's 
authority  as  to  third  persons  without  giv- 
ing them  notice  of  the  withdrawal.  The 
principal  is  bound,  although  he  retracts  the 
agent's  authority,  if  he  has  not  given  notice 
and  the  latter  wrongfully  enters  into  a  con- 
tract upon  his  behalf.  The  defendant  be- 
came insane  and  was  unable  to  withdraw 
the  authority  which  he  had  conferred  upon 
his  wife  ;  he  may  be  an  innocent  sufferer  by 
her  conduct ;  hut  the  plaintiff,  who  dealt 
with  her  bond  fide,  is  also  innocent,  and 
where  one  of  two  persons,  both  innocent, 
suffers  by  the  wrongful  act  of  a  third 
person,  that  person  making  the  represen- 
tation which,  as  between  the  two,  was  the 
original  cause  of  the  mischief,  must  be  the 
sufferer  and  must  bear  the  loss.  Here  it 
does  not  lie  in  the  defendant's  mouth  to 
say  that  the  plaintiff  shall  be  the  sufferer. 
A  diSiculty  may  arise  in  the  application  of 
a  general  principle  such  as  this.  Suppose 
that  a  person  makes  a  representation 
which  after  his  death  is  acted  upon  by 
another  in  ignorance  that  his  death  has 
happened  :  in  my  view  the  estate  of  the 
deceased  will  be  bound  to  make  good  any 
loss  which  may  have  occurred  through 
acting  upon  that  representation.  It  is, 
however,  jmnecessary,  to  decide  this  point 
to-day.  Upon  the  grounds  above  stated  1 
am  of  opinion  that,  although  the  author- 
ity of  the  defendant's  wife  was  put  an 
end  to  by  his  insanity,  and  although  she 
had  no  authority  to  deal  with  the  plaintiff, 
nevertheless  the  latter  is  entitled  to  re- 
cover, because  the  defendant,  whilst  he 
was  sane,  made  representations  to  the 
plaintiff  upon  which  he  was  entitled  to 
act  until  he  had  notice  of  the  defendant  s 
insanity,  and  he  had  no  notice  of  the  in- 
sanity until  after  he  had  supphed  the 
goods  for  the  price  for  which  he  now  sues. 

And  see,  on  the  same  points,  Ryan  v. 
Sams,  12  Q.  B.  460  ;  17  L.  .1.  Q.  B.  271  ; 
Browne   v.   Joddrell,    Moo.    &    M.    105  ; 

he  could  affirm  it.  The  contracts  of  a 
lunatic,  like  those  of  an  infant,  or  drunk- 
ard,  at  common  law,  are  voidable  and  not 
void.     See  ante,  p.  146,  note. 
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connivance  of  her  husband,  and  the  husband  subsequently  turned 
her  out  of  doors  ;  that  she  had  no  means  of  support,  and  that  the 
plaintiff  supplied  her  with  necessaries  in  question  while  she  was 
living  separate  from  her  husband.  The  Queen's  Bench  Division 
held,  under  the  maxim  volenti  non  fit  injuria,  that  the  husband 
was  liable  for  the  necessaries  furnished. ^ 

An  order  having  been  obtained  in  Durrant  v.  Ricketts  ^  for 
leave  to  sign  final  judgment  against  a  married  woman,  in  an  action 
against  her  for  the  price  of  goods  supplied  to  her  during  coverture, 
but  living  apart  from  her  husband,  the  order  was  set  aside,  inas- 
much as  there  can  be  no  judgment  against  a  married  woman  per- 
sonally in  respect  of  such  a  claim ;  but  an  order  was  made  for  an 
inquiry  as  to  her  separate  estate,  and  to  declare  that  it  was  charge- 
able for  the  goods  supplied.^ 


Baxter  v.  Earl   of  Portsmouth,  5  B.  &  C. 

170  ;  s.  c.  no7n.  Bagster  v.  Earl  of  Ports- 
mouth, 7  D.  &  R.  614  ;  Molton  v.  Cam- 
roux  ,  2  Ex.  487  ;  Dane  w.  Viscountess 
Kirkwall,  8  C.  &  P.  679  ;  Niell  v.  Morley, 
9  Ves.  478  ;  Stead  v.  Thornton,  3  B.  & 
Ad.  357  n.  ;  Read  v.  Legard,  6  Ex.  636  ; 
Davidson  v.  Wood,  1  De  G.  J.  &  S.  465  ; 
Jenner  v  Morris,  3  De  G.  F.  &  J.  45. 

The  agency  of  the  wife  of  a  lunatic  and 
the  authority  to  pledge  the  husband's 
crecfit  do  not  differ  from  those  ordinarily 
implied  from  the  relation  of  husband  and 
wife;  and  where  the  wife  receives  suffi- 
cient money  for  all  necessary  purposes, 
including  necessary  repairs  to  her  hus- 
band's house,  the  insane  husband  is  not 
liable  for  such  repairs  made  under  the 
directions  of  his  wife,  any  more  than  he 
would  be  if  sane,  and  had  given  his  wife 
money,  and  directed  her  to  give  the  orders 
for  the  repairs  and  pay  for  them.  Kichard- 
son  u.  Dubois,  L.  R.  5  Q.  B.  51.  See 
Mizen  v.  Pick,  3  M.  &  W.  471  ;  Baker  v. 
Barney,  8  Johns.  72  ;  Fenner  v,  Lewis,  10 
Johns!  38  ;  Mott  v.  Comstock,  8  Weud. 
544  ;  Cassy  v.  Patton,  2  Ash.  140. 

1  Wilson  V.  Glossop,  19  Q.  B.  D. 
379.       See  Piobinson  v.  Gosnojil,   6  Mod. 

171  ;  Govier  v.  Hancock,  6  T.  R.  603  ; 
Morton  v.  Fazan,  1  13.  &  P.  226 ;  Hunt  v. 
De  Blaquiere,  5  Bing.  550 ;  CuUey  v, 
Charman,  7  Q.  B.  D.  89  ;  Cox  v.  Kitchin, 
1  B.  &  P.  338  ;  Harris  v.  Morris,  4  Esp. 
41  ;  Mainwaring  v.  Leslie,  M.  &  M.  18  ; 
Drew  V.  Drew,  1  Notes  of  Eccl.  Cas.  315  ; 
Woodward  v.  Dowse,  10  G.  B.  N.  s.  722. 
In  Robinson  c.  Gosnold,  6  Mod.  171,  Holt, 
C.  J.,  is  quoted  as  saying  :  "  Let  the 
woman  be  ever  so  vicious,  yet  while  she 
will  cohabit  with  her  husband  he  is  bound 
to  provide  necessaries  for  her,  and  is  liable 
to  the  actions  of  such  persons  as  furnish 
her   with  them;    for  his  bargain  was  to 


take  her  for  better  or  worse.  In  like 
manner  it  is  if  the  husband  turns  his  wife 
away  for  her  wickedness,  he  remains  still 
chargeable  for  her  necessaries.''  And  in 
Manby  v.  Scott,  1  Keb.  ft  ;  Sid.  109  ;  1 
Lev.  4,  Hale,  C.  B.,  says:  "Also,  if  the 
wife  cohabit  with  lier  husband,  and  is 
ever  so  lewd,  he  shall  be  liable  for  her 
maintenance  ;  for  he  took  her  for  better 
for  worse  ;  so,  if  he  runs  away  from 
her,  or  turns  her  away,  or  forces  her  by 
cruelty  or  ill  usage  to  go  away  from  him." 
Again,  in  Hunt  v.  De  Blaquiere,  5  Bing. 
550,  557,  Best,  C.  J.,  says;  "If  a  man 
turns  his  wife  out  of  doors,  it  has  been 
said  by  judge  after  judge  that  he  sends  her 
forth  with  an  implied  credit  for  necessa- 
ries. This  is  the  general  law  ;  and  the 
husband  is  liable  under  it,  unless  the  ob- 
ligation cast  on  him  by  turning  his  wife 
out  be  discharged  by  something  subse- 
quent." And  Cave,  J.,  in  Wilson  v. 
Glossop,  19  Q,  B.  D.  379,  381;  "But, 
however  this  may  be,  it  is  at  all  events 
admitted  that  a  husband  has  no  right  to 
turn  his  wife  out  of  doors  under  circum- 
stances that  would  not  disentitle  her  to 
succeed  in  an  action  for  restitution  of 
conjugal  rights."  And  see  Bac.  Ab., 
Baron  <£•  Feme  (K)  ;  Seaver  v.  Scaver,  2 
Sw.  &  Tr.  App.  2,  p.  665  ;  Hope  v.  Hope, 
1  Sw.  &  Tr.  94  ;  Rex  v.  Flintan,  1  B.  & 
Ad.  227. 

2  8  Q,  B.  D.  177. 

"  See  Pickard  v.  Hine,  L.  R.  5  Ch. 
274 ;  Pike  v.  Fitzgibbon,  17  Ch.  Div. 
454  ;  Collett  v.  Robinson,  11  Oh.  Div. 
687  ;  26  W.  R.  405  ;  Atwood  v.  Chiches- 
ter, 3  Q.  B.  D.  722. 

But  there  is  one  case  where  the  wife 
shall  sue  and  be  sued  as  a  feme  sole,  viz., 
where  the  husband  has  abjured  the  realm 
or  is  banished,  for  then  he  is  dead  in  law  ; 
and  the  husband   being   thus  disabled  to 
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The  legal  expenses  incurred  by  a  deserted  wife,  preliminary  and 
incidental  to  a  suit  for  restitution  of  conjugal  rights,  in  obtaining 


sue  for  or  defend  the  wife,  it  would  be 
most  nnreasonaWe  if  she  had  no  remedy 
or  could  make  no  defence  at  all.  1  Blk. 
Com.  443.  And  Coke  says  :  "  A  wile  is 
disabled  to  sue  without  her  husband  as 
much  as  a  monk  is  without  his  sovereign. 
And  yet  we  read  in  books  that  in  some 
cases  a  wife  has  had  ability  to  sue  and  be 
sued  without  her  husband,  for  the  wife  of 
Sir  Robert  Belknap,  one  of  the  justices  of 
the  Court  of  Common  Pleas,  who  was  ex- 
iled or  banished  beyond  sea,  did  sue  a 
writ  in  her  own  name,  without  her  hus- 
band, he  being  alive."  And  there  was  a 
similar  case  in  the  reign  of  Edward  I.  ; 
that  of  the  wife  of  Thomas  Weyland,  who 
had  been  abjured  the  realm  for  felony,  on 
which  Coke  remarks  :  "And  so  it  is,  if 
by  act  of  parliament  the  husband  be  at- 
tained of  treason  or  felony,  and  saving  his 
life  is  banished  forever,  as  Belknap  was, 
this  is  a  civil  death,  and  the  wife  may  sue 
as  a  Jeme  sole ;  '  and  concludes  that  an 
abjuration  of  the  realm  was  equivalent  in 
some  respect  to  a  divorce  between  husband 
and  wife,  remitting  her  to  the  rights  and 
liabilities  of/emesoZe.  Co.  Litt.  133.  And 
see  Vin.  Ab.  152,  153,  where  the  cases  sup- 
port the  exception,  in  cases  of  exile  or  ban- 
ishment for  a  limited  time,  and  also  where 
the  husband  was  an  alien  beyond  sea.  The 
exception  has  been  applied  in  this  country 
in  all  cases  where  the  husband  has  aban- 
doned or  deserted  his  wife  and  accepted  an 
abode  or  residence  in  another  State  or  juris- 
diction. In  the  application  of  this  exception 
the  States  are  regarded  as  foreign  and  sep- 
arate jurisdictions.  Abbott  o.  Bayley,  6 
Pick.  89  ;  Gregory  v.  Peirce,  4  Met.  78  ; 
Gregory  v.  Paul,  15  Mass.  31 ;  Beane  v. 
Morgan,  4  McCord,  148  :  Rhea  v.  Rhen- 
ner,  1  Pet.  100  ;  Cornwall  w.  Hoyt,  7  Conn. 
427  i  Clark  v.  Valentine,  41  Ga.  143  ; 
Love  V.  Moynehan,  16  111.  277  ;  Rose  v. 
Bates,  12  Mo.  33  ;  Zallagher  v.  Delargy, 
57  Mo.  37  ;  Musick  v.  Dodson,  76  Mo. 
624  ;  Danner  v.  Berthold,  11  Mo.  App. 
351  ;  Roland  v.  Logan,  18  Ala.  307  ; 
Osborn  v.  Nelson,  59  Barb.  357. 

In  the  late  case  of  Phelps  v.  Walther, 
78  Mo.  320,  it  was  held  that  the  common- 
law  principle  prevailed  in  Missouri,  and 
that  the  statute  there  providing  generally, 
with  exceptions  only  not  applicable  to  this 
point,  that  when  a  married  woman  is  a 
party  to  her  suit  her  husband  must  be 
joined  with  her,  did  not  take  away  from 
her  rights  to  sue  in  her  own  name  in  the 
common-law  exceptional  cases.  And  in 
the  same  State,  in  the  still  more  recent 
case  (a.  d.  1886)  of  Morris  v.  Bohle,  19 
Mo.  App.  529,  under  the  statute  provid- 


ing, 'in  effect,  that  when  the  husband, 
without  good  cause,  abandons  his  wife, 
and  refuses  or  neglects  to  maintain  her, 
she  is  entitled  to  her  earnings,  it  was  held 
that  where  her  husband  was  confined  in  a 
lunatic  asylum  she  could  sustain  an 
action  in  her  own  name  for  her  earnings. 
But  the  abandonment  and  failure  to  sup- 
port must  concur  in  order  to  give  the  ac- 
tion. State  V.  Staffens,  16  Mo.  App.  563  ; 
State  V.  Russell,  Ibid.  16  ;  State  v. 
Bruner,  Ibid.  274  ;  State  v.  Sellner,  17 
Mo.  App.  39.  So  that,  though  the  hus- 
band abandon  his  wile,  while  she  is  living 
on  means  provided  by  him,  such  right 
does  not  accrue.  State  v.  Fuchs,  17  Mo. 
App.  458. 

In  Maine,  too,  it  has  been  held,  where 
the  defendant  was  a  married  woman,  de- 
serted by  her  husband,  who  had  left  the 
State,  that  as  she  was  thus  enabled  to 
make  express  or  implied  contracts  for  her 
support,  which  would  be  binding  on  her  as 
if  sole,  so  that  any  person  furnishing  her 
needful  supplies  at  her  request  could 
maintain  an  action  therefor  against  her, 
despite  her  coverture,  that  an  action  would 
lie  against  her  by  the  town  for  pauper 
supplies  lui-nished  her.  Inhabitants  of 
Peru  V.  Poland,  78  Me.  215.  And  see 
Brewer  v.  East  Machias,  27  Me.  495 , 
Cutler  V.  Maker,  41  Me.  594  ;  Deer  Isle  v. 
Eaton,  12  Mass.  328  ;  Kennebuiikport  v. 
Smith,  22  Me.  449  ;  Augusta  v.  Kingfield, 
36  Me.  239  ;  Lewiston  v.  HaiTison,  69  Me. 
504  ;  New  Bedford  v.  Chace,  5   Gray,  28. 

In  Montana,  in  Palmer  v.  McMasters, 
6  Mont.  169,  in  an  action  by  a  married 
vroman  for  the  recovery  ot  property,  which 
she  alleged  belonged  to  her,  taken  in  exe- 
cution against  her  husband,  she  claimed 
that  he  had  deserted  his  wife  and  left  the 
territory,  leaving  her  in  destitute  circum- 
stances, and,  therefore,  that  the  aban- 
doned wife  had  a  right  to  maintain  the 
action  at  common  law,  not  having  brought 
herself  within  the  protection  of  the  Mar- 
ried Woman's  Act  of  Montana.  The 
court  said  .  "  We  think  a  married  woman 
who  has  been  deserted  and  abandoned  by 
her  husband  should  be  treated  as  a  feme 
sole,  and  subject  to  sue  and  be  sued  as 
such.  This  was  so  at  common  law,  if  the 
husband  had  abjured  the  realm,  and  there 
is  not  much  practical  difference,  so  far  as 
the  wife  is  concerned,  whether  her  hus- 
band abandons  her  by  abjuring  the  realm 
or  deserts  her  by  de])arting  the  territory 
of  Montana.  It  is  not  of  vital  importance 
whether  the  desertion  is  called  abjuration 
or  abandonment."  The  court  held,  that 
while  desertion   of  the  wife  by  the  hus- 
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counsel's  opinion  on  the  effect  of  an  antenuptial  agreement  for  a 
settlement ;  in  obtaining  professional  advice  as  to  the  proper  mode 
of  dealing  with  tradespeople,  who  were  pressing  her  to  pay  them 
for  various  necessary  articles  supplied  to  her  since  she  had  been  de- 
serted ;  and  also  of  preventing  a  distress  threatened  on  furniture 
belonging  to  her  husband,  in  the  house  she  occupied,  —  are  necessa- 
ries for  which  she  has  implied  authority  to  pledge  his  credit  during 
his  lifetime,  and  for  which  after  his  death  his  executors  are  there- 
fore liable.^ 

A  solicitor  employed  by  a  wife  to  take  proceedings  against  her 
husband  to  obtain  a  divorce  on  the  ground  of  cruelty  and  adultery, 
may  sue  the  husband  for  "  extra  costs,"  i.  e.,  costs  reasonably  in- 
curred by  him  beyond  the  costs  taxed  and  allowed,  as  between 
party  and  party.  His  common-law  right  to  sue  the  husband  for 
these  as  for  "  necessaries  "  supplied  to  the  wife,  is  not  to  be  lim- 
ited to  the  statutable  rights  and  remedies  given  to  the  wife  under 
the  divorce  acts.^ 

In  an  action  to  recover  the  value  of  necessaries  supplied  by  the 
plaintiff  to  the  wife  of  the  defendant,  whilst  living  apart  from 
him,  the  answer  set  up  by  the  defendant  under  a  plea  of  never 
indebted,  was  that  the  agency  of  the  wife  was  destroyed  by  the 
circumstance  of  her  having  in  a  suit  in  the  divorce  court  been 
found  guilty  of  adultery.  To  establish  this,  the  proceedings  in 
the  suit  were  put  in,  from  which  it  appeared  that  the  adultery  of 
the  wife  with  the  co-respondent  had  been  established,  but  that 

tand  removes  the  disabilities  of  coverture,  property,  had  changed  the   common  law, 

and  authorizes  the  wife  to  act  as  a/eme  sofo,  and  made  a  married  woman' living  sepa- 

yet  the  removal  of  this  disability  should  rate  and  apart  from  her  husband  liable  to 

be  alleged  and  proved,  because  the  fact  of  be   sued,  notwithstanding  her  coverture, 

marriage  raises  the  presumption  that  the  See  Frecking  v.  RoUand,    53  N.  Y.  422, 

disabilities  still   exist.     See   an  elaborate  425  ;  Adams  v.  Hermess,   62  Barb.   336  ; 

judgment  in  Peck  v.  Marling,  22  "W".  Va.  Plumer  v.  Lord,  5  Allen,  460  ;  Holmes  v. 

708,  where,  with  reference  to  an  action  in  Holmes,  4  Conn.  117,   120  ;   Chapman  v. 

West  Virginia  against  the  administrator  of  Briggs,   11  Allen,  546;   Proper  ii.   Cobb, 

a  married  woman,  for  costs  and  expenses  104  Mass.  589,  590. 

of  obtaining  a  divorce  from  her  husband,  '  Wilson  v.  Ford,  L.  E.  3  Ex.  63.     See 

it  being  alleged  that  at  the  time  the  con-  Brown  v.  Ackroyd,  5  E.  &  B.  819  ;  Ladd 

ti-act   was   made  the  intestate  was  living  v.  Lynn,  2  M.  &  W.  265. 
separate  and  apart  from  her  husband,  the  ^  Ottaway  v.  Hamilton,  3  0.  P.  D.  393, 

court  said :  "  Would  the  fact  that  when  by  the  Common  Pleas  Division  ;  affirmed 

the  contract  was  made  she  was  living  sep-  on  appeal  by  the  Court  of  Appeal  ;  Ibid. 

arate  and   apart  from  her  husband  vary  398.     See  also  Turner  v.  Rookes,  10  A.  & 

the  case  and   render  such  contract  valid  E.  47  ;  Brown  v.  Ackroyd,  5  E.  &  B.  819  ; 

again.st  her  in  a  court  of  law  ?     At  com-  Rice  v.  Shepherd,  12  C.  B.  N.  s.  332  ;  Ee 

raou  law  her  contract  would,  in  a  court  of  Hooper,  33   L.  J.   Ch.   300  ;    Dickens  v. 

law,  be  regarded   as   invalid   and  null  as  Dickens,   2  Sw.   &  Tr.   103  ;    Stocken  v. 

against  her,  when  made  while  living  sepa-  Pattrick,  29  L.  T.  507  ;   Wells  o.  Wells, 

rate   and   apart  from  her   husband,    pre-  1  Sw.  &  Tr.  308  ;  Allen  v.  Allen,  2  Sw.  & 

cisely  as  it  would  be  if  she  were  living  Tr.  107  ;  30  L.  J.  P.  &  D.  9  ;  Bremner  v. 

with  him."     But  the  court  held  that  the  Bremner,  L.  R.  1  P.  &  D.  254  ;  Jones  v. 

statute   of  the  State,  enabling   a  married  Jones,  L.  R..   2  P.  &  D.  333  ;   Flower  i>. 

woman,  living  separate  and  apart  from  her  Flower,  L.  R.  3  P.   &  D.   132;   Norman 

husband,  to  carry  on  business  in  her  own  v.  Villars,  2  Ex.  Div.  359. 
name,  and  making  the  issue  her  separate 
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there  was  no  decree  of  dissolution  of  marriage,  by  reason  of  the 
finding  of  the  jury  that  her  liusband  also  had  been  guilty  of  adul- 
tery. The  court  held  that  the  judgment  of  the  divorce  court  had 
not  altered  the  status  of  the  parties.  The  woman  still  continued 
the  wife  of  the  defendant.  There  was  nothing  in  the  case  in  the 
divorce  court  but  the  mere  verdict  of  a  jury,  binding  as  between 
the  parties  to  the  suit,  but  it  was  not  an  estoppel  as  against  other 
parties  who  came  to  litigate  the  same  question.  The  verdict 
against  the  defendant  was,  accordingly,  sustained.^ 

A  person  who  has  advanced  money  to  a  married  woman  deserted 
by  her  husband,  and  which  has  been  actually  applied  towards  her 
support,  is  entitled  in  equity,  though  not  at  law,  to  recover  such 
sums  from  the  husband.^ 


1  Needham  o.  Bremner,  L.  R.  1  C.  P. 
583.  But  a  sentence  in  a  matrimonial 
court  is  conclusive,  for  it  is  an  adjudiea- 
cation  upon  tlie  status  of  the  parties. 
Da  t;osta  v.  Villa  Real,  2  Str.  961  ;  Bunt- 
ing's Case,  4  Co.  R.  29  a :  Kenn's  Case, 
7  Co.  R.  42  b  ;  Meddowcroft  v.  Huguenin, 
4  Moo.  P.  C.  386  ;  Perry  v.  Meddowcroft, 
10  Beav.  122;  Philips  v.  Burg,  2  T.  R.  346. 
See  as  to  estoppel  in  such  case,  Outram  v. 
Morewood,  3  East,  346  ;  Hannaford  v. 
Haron,  2  C.  &  P.  148  ;  General  Steam 
Navigation  Co.  v.  Guillou,  11  M.  &  W. 
877  ;   The   Duchess   of  Kingston's   Case, 

2  Sin.  L.  C.  663  et  seq.  ;  Steph.  on  Plead. 
(5th  ed.)  173;  Rose.  Ev.  (10th  ed.)  157, 
167. 

2  Deare  v.  Soutten,  L.  R.  9  Eq.  151  ; 
Harris  v.  Lee,  1  P.  Wnis.  482  ;  Jenner  v. 
Morris,  1  Dr.  &  Sm.  218  ;  3  De  G.  F.  & 
J.  45;  Hutchinson  v.  Standley,  Ann.  Reg. 
1776,  cited  in  Deare  v.  Soutten,  L.  R.  9 
Eq.  p.  152.  May  v.  Skey,  16  Sim.  588, 
holding  the,  reverse,  is  overruled  liy  Jenner 
I'.  Morris,  3  De  G.  F.  &  J.  45.  See  Grin- 
dell  V.  Godmond,  5  A.  &  E.  755  ;  Jn  re 
Ford,  32  Beav.  621;  Rawlyns  v.  Vandyke, 

3  Esp.  250. 

Pi'i>fessor  Parsons  says  on  this  suhject : 
"Whether  a  married  woman  can  borrow 
money,  even  for  necessaries,  and  her  hus- 
band'he  held  liable  on  his  implied  author- 
ity, seems  not  to  be  settled."  1  Pars,  on 
Con.  (7th  ed.)  392.  On  tlie  contrary,  we 
think  the  law,  both  in  England  and  Amer- 
ica, is  tlioroughly  well  settled,  and  is  as  is 
above  laid  down'  by  us.  As  to  the  law  in 
England  see  the  above-cited  cases,  in  which 
the  law  is  clearly  laid  down  as  we  have 
stated  it.  Thus  in  Jenner  v.  Morris,  1  Dr. 
&  Sm.  218,  3  De  G.  F.  &  J.  45,  51,  Lord 
Campbell  says  on  the  point ;  "  An  action 
at  law  could  not  be  maintained  for  such 
a  clnim.  Those  who  supply  the  necessa- 
ries to  the  deserted  wife  may  sue  the  hus- 
band at  law.  she  being  considered  his  agent 


with  uncountermandahle  authority  to  or- 
der the  necessaries  on  his  credit.  But 
courts  of  law  will  not  recognize  any  privity 
between  the  husband  and  a  person  who 
has  supplied  his  wife  with  money  to  pur- 
chase necessaries,  or  pays  the  tradespeo))]e 
who  have  furnished  them.  Nevertheless, 
it  has  been  laid  down  from  ancient  times 
that  a  court  of  equity  will  allow  the  party 
who  has  advanced  the  money  which  has 
proved  to  have  been  actually  employed  in 
paying  for  necessaries  furnished  to  the  de- 
serted wife,  to  stand  in  the  shoes  of  the 
tradespeople  who  furnished  the  necessa- 
ries, and  to  have  a  remedy  for  the  amount 
against  the  husband."  And  as  far  back 
as  A.  D.  1718  it  was  decided  that,  admit- 
ting the  wife  cannot  at  law  borrow  money, 
though  for  necessaries,  so  as  to  bind  the 
husband,  yet  this  money  being  applied  to 
the  use  oil'  the  wife  for  her  cure  and  for 
necessaries,  the  plaintiff  that  lent  this 
money  must  in  equity  stand  in  the  place 
of  the  persons  who  found?  and  provided 
such  necessaries  for  the  wife.  And,  there- 
fore, as  such  persons  would  be  creditors  o( 
the  husband,  so  the  plaintiff  shall  stand 
in  their  place  and  be  a  creditor  also  ;  and 
it  was  ordered  that  the  husband's  trus- 
tees should  pay  him  his  money  and  like- 
wise his  costs.  Harris  v.  Lee,  1  P.  Wms. 
482.  j^nd  again :  If  a  tradesman  trast 
a  married  woman  for  necessaries  he  shall 
recover  against  the  husband,  so  far  as  the 
goods  taken  up  appear  to  be  necessary,  ac- 
cording to  the  degree  and  quality  ol  the 
husband  ;  but  if  a  man  lends  a  njarried 
woman  money  to  buy  necessaries,  and  she 
does  so,  he  has  no  remedy  against  tie  hus- 
band; and  this  was  at;reed  to  be  a  settled 
distinction  (a.  d.  1718)  in  Scott  and  Man- 
by's  Case  and  other  cases  [at  lav/,  Aidh.  ]  ; 
and  therefore  the  plaintiB',  who  in  this  case 
has  supplied  the  woman  with  inon<'y, '" 
her  necessities,  and  now  brought  his  bill 
against  the  husband's  executors  for  a  dis- 
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4.   Married  Women  binding  their  Separate  Estate. 

The  separate  estate  of  married  women  against  which  the  rights 
and  remedies  of  their  creditors  exist  and  can  be  enforced,  is  the 


covery  of  assets,  and  a  satiafaction  thpreout 
of  his  debt,  could  have  no  relief,  though 
the  utmost  unkind  and  cruel  usage  of  the 
husband  was  proved,  and  that  the  money 
lent  was  actually  laid  out  and  applied  for 
necessaries.  But  yet  the  Master  of  the 
KoUs  said  the  plaintiff  should  stand  in  the 
place  of  the  tradesmen  of  whom  such  ne- 
cessaries were  bought  (Mich.  1718,  Anon., 
MS.  Rep.  Prec.  in  Chan.  502),  and  be 
let  ill  for  a  satisfaction  for  so  much  as 
he  could  prove  to  have  been  advanced  or 
delivered  to  her  by  them  as  necessaries,  as 
they  themselves  should  have  been  if  they 
had  been  plaintiH's,  but  for  nothing  more, 
s.  0.  Prec.  in  Ch.  502,  503.  The  same 
principle  was  applied  in  Marlow  v.  Pit- 
field,  1  P.  Wras.  558,  559,  to  the  strictly 
analogous  case  of  an  infant,  where  it  was 
held  that  though  the  law  be  that  if  one 
actually  lend  money  to  an  infant,  even  to 
pay  for  necessaries,  yet  as  the  infant  in 
such  case  may  waste  and  misapply  it,  he  is 
therefore  not  liable.  It  is,  however,  other- 
wise in  e(pity  ;  for  if  one  lends  money  to 
an  infant  to  pay  a  debt  for  necessaries, 
and  in  consequence  thereof  the  infant  does 
pay  the  debt,  here,  although  he  may  not 
be  liable  at  law,  he  must,  nevertheless,  be 
so  in  equity ;  because  in  this  case  the 
lender  of  the  money  stands  in  the  place 
of  the  person  paid,  viz.,  the  creditor  for 
necessaries,  and  shall  recover  in  equity,  as 
the  other  should  have  done  at  law.  This 
has  been  the  well-settled  law  ever  since, 
the  only  exception  being  the  overruled  case 
of  May  V.  Skey,  16  Sim.  588.  The  case 
of  May  V.  Skey,  which  was  decided  by 
Shadwell,  V.  C,  was,  in  Hirst  v.  Tolson, 
16  Sim.  620,  62-3,  put  by  the  same  judge 
on  an  entirely  untenable  basis  ;  and  the 
case  was  expressly  overruled  by  Jenner  v. 
Morris,  3  De  G.  F.  &  J.  45,  53;  Lord  Chan- 
cellor Campbell  saying  of  it  :  "One  ad- 
verse case  was  cited  which  I  must  notice, 
—  May  V.  Skey,  16  Sim.  588.  —the  mar- 
ginal note  being,  'A.  having  gone  abroad 
and  left  his  wife  unprovided  for,  the  jilain- 
tiff  lent  her  money  to  purchase  necessaries, 
and  she  applied  it  accordingly,  —  Held, 
that  the  plaintiff  could  rot  sue  A.  for  the 
money  in  a  court  of  equity.'  But  it  ap- 
pears that  the  vice-chancellor,  who  decided 
that  case,  not  holding  that  there  was  not 
a  debt  due  from  A.  to  the  plaintiff  which 
might  he  recovered,  proceeded  upon  the 
notion  that  this  was  a  legal  debt,  the  pay- 
ment of  which  could  not  be  directed  tiy  a 
court  of  equity.  His  Honor  more  fully 
explains  this  as  his  ratio  decidendi  in  the 


subsequent  case  of  Hirst  c.  Tolson,  16  Sim. 
623.  But  this  is  clearly  erroneous.  That 
no  action  at  law  could  be  maintained  for 
such  a  demand  was  considered  too  clear 
for  argument  in  the  recent  case  of  Knox 
I'.  Bushell,  3  C.  B.  N.  s.  33i."  The  case 
seems  to  us  to  be  put  by  Shadwell,  V.  C, 
in  Hirst  v.  Tolson,  16  Sim.  623,  on  a  still 
more  untenable  ground  than  as  stated  by 
Lord  Campbell  in  Jenner  v.  Morris,  3  De 
G.  F.  &  J.  45,  53.  The  ground  upon 
which  Shadwell,  V.  C,  seeius  to  us,  in 
Hirst  V.  Tolson,  16  Sim.  623,  624,  to  put 
the  cases  of  May  v.  Skey  and  Hirst  v.  Tol- 
son was  simply  that  in  the  former  case 
the  bill  was  filed  against  the  husband  him- 
self,  and  in  the  latter  case  it  was  filed 
against  his  executors ;  i.  e.,  that  such  a  bill 
would  lie  against  the  husband's  execu- 
tors after  his  death,  but  would  not  lie 
against  the  husband  himself  during  his 
lifetime.  This  position  being  so  utterly 
untenable,  it  is  not  strange  that  a  slightly 
less  untenable  basis  was  sought  for  it  in 
Jenner  v.  Morris,  3  De  G.  F.  &  J.  45,  53. 
But  the  ground  of  the  decision  seems  to 
us  clearly  stated,  thus  ;  "In  May  v.  Skey, 
16  Sim.  588,  a  lady  had  advanced  money 
to  a.  married  woman  (whose  husband  had 
gone  abroad  and  left  her  wholly  unpro- 
videil  for)  to  enable  her  to  procure  clothes 
and  other  necessaries  ;  and  the  lady  sued 
the  husband  [the  italics  are  his  own]  for 
the  money.  In  the  course  of  the  argu- 
ment two  cases  were  cited  in  which*  the 
court  had  ordered  money  advanced  under 
similar  circumstances  to  be  repaid.  But 
in  each  of  those  cases  the  husband  was 
dead,  and  the  suit  was  against  his  assets. 
In  May  v.  Skey,  however,  the  husband  was 
alive,  and,  therefore,  1  held  that  the  hill 
would  not  lie.  In  this  case,  there  being  a 
debt,  and  payment  of  it  being  sought  out 
of  the  assets  of  a  person  who  is  dead  [i.  e., 
a  bill  filed  against  his  executors],  1  am 
clearly  of  opinion  that  it  is  a  case  in  which 
this  court  has  jurisdiction." 

Shadwell,  V.  C,  does  not  intimate  that 
the  bill  in  equity  against  the  living  hus- 
band was  not  sustained  because  an  ac- 
tion at  law  would  lie  against  him  ;  nor 
does  he  state  or  imply  that  an  action  at 
law  would  lie  against  the  husband,  but 
not  against  the  executor ;  but  what  he 
does  expressly  hold  is,  that  a  bill  would 
not  lie  against  the  living  husband,  but 
after  the  death  of  the  husband  it  would 
lie  against  his  executors,  because  they 
have  assets  on  which  the  court  can  act. 
But  how  the  fact  of  the  assets  being  in 
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creature  of  courts  of  equity,  and  such  riglits  and  remedies  them- 
selves, therefore,  can  exist  and  be  enforced  in  those  courts  only. 


the  hands  of  the  executor  would  sustain  a 
claim  in  equity  which  could  not  he  sus- 
tained against  his  testator  does  not  satis- 
factorily appear.  By  every  analogy,  an  ac- 
tion at  law  would  as  well  lie  against  an 
executor  having  assets  as  it  would  have 
lain  against  his  testator  ;  and  any  claim 
against  the  estate  of  the  testator  which 
could  only  be  enforced  by  a  bill  in  equity 
could  as  well  be  enforced  by  similar  bill 
against  the  testator  in  his  lifetime.  How- 
ever, whether  the  ratio  decidendi  of  May 
V.  Skey,  16  Sim.  588,  as  distinguished 
from  Hirst  o.  Tolson,  16  Sim.  623,  is  as 
stated  by  Lord  Campbell  in  Jenner  v.  Mor- 
ris, 3  De  G.  F.  &  J.  45,  53,  or  as  it  pre- 
sents itself  to  us,  it  is  entirely  untenable, 
and  has  been,  we  think,  properly  overruled 
and  repudiated  in  all  the  later  cases. 

Lord  Justice  Turner  stated  a  much 
sounder  principle  (as  we  think,  with  all 
deference  to  Lord  Campbell)  tlian  that  re- 
lied upon  by  Shadwell,  V.  C,  of  the  ability 
of  the  court  to  control  the  assets,  as  fol- 
lows :  — 

"  It  is  an  ancient  head  of  the  jurisdiction 
of  this  court  to  interpose  in  cases  in  which 
the  principle  of  the  law  gives  a  I'ight,  but 
the  forms  of  law  do  not  give  a  remedy. 
Now  what  is  the  case  here  ?  It  is  beyond 
question  that  the  principle  of  law  is  that 
the  husband  deserting  his  wife  is  liable  for 
necessaries  supplied  to  her ;  but  it  is 
equally  beyond  question  that  if  money  be 
advanced  to  the  wife  to  purchase  necessa- 
ries, the  money,  although  in  fact  so  ap- 
plied, cannot  be  recovered  at  law,  because, 
ai;cording  to  the  necessary  form  of  action 
for  the  recovery  of  the  money,  the  court 
of  law  cannot  look  behind  the  advance 
and  enter  into  the  application  of  the 
money.  It  seems  to  me,  therefore,  that 
the  old  cases  are  well  founded  in  the  prin- 
ciples of  the  court  of  equity,  and  that  we 
are  bound  to  follow  them."  Jenner  v. 
Morris,  3  De  G.  F.  &  J.  45,  55,  affirming 
the  judgment ;  s.  c.  1  Dr.  &  Sm.  218. 
See,  also.  Re  Ford,  22  Beav.  621,  where 
an  annuity  was  granteil  to  a  wife  who  was 
deserted  liy  her  husband,  and  supported 
by  her  sister,  and  which  was  ordered  to  be 
paid  to  the  sister  in  exclusion  of  the  hus- 
band.   And  see  Guy  v.  Peavkes,  18  Ves.  196. 

The  same  principle,  both  as  to  m.irried 
women  and  infants,  has  been  repeatedly 
held  in  England  in  the  courts  of  law. 
See  Darbv  v.  Boucher,  1  Salk.  279  ;  Earle 
V.  Peale,  'l  Salk.  386  ;  Stone  v.  Macnair, 
1  Moo.  126  ;  Grindell  o.  Godmond,  5 
A.  &  E.  755  ;  Probart  v.  Krouth,  2  Esp. 
472  ;  Knox  v.  Bushell,  3  C.  B.  N.  s.  334. 
In  this  last  case,  Crowder,  J.,  where  it 


was  decided  that  a  husband  is  not  liable 
at  law  for  money  lent  to  his  wife,  though 
it  was  afterwards  applied  by  her  in  pro- 
curing necessaries,  for  the  supply  of  which 
he  would  have  been  liable,  asked  Shee, 
Sergt. ,  whether  he  had  any  authority  that 
money  lent  to  the  wife,  though  for  a  spe- 
cific purpose,  could  be  recovered  in  an 
action  against  the  husband  ;  and  the  coun- 
sel was  forced  to  admit  that  there  was  no 
such  case  at  law,  but  that  there  was  in 
equity. 

What  makes  the  mistake  of  Prof. 
Parsons  in  the  matter  more  remarkable  is, 
that  in  the  well-known  and  well -decided 
case  of  Walker  u.  Simpson,  7  W.  &  S.  83, 
decided  in  this  country  nearly  fifty  years 
ago,  where  the  English  cases  were  cited 
and  approved,  the  same  principles  to 
which  we  have  referred  were  distinctly 
enunciated,  on  a  question  of  set-off  to  a 
claim  by  the  husband  on  a  bond,  thus  ;  — 

"Though  it  be  true  that  a  husband  is 
bound  to  provide  his  wife  with  necessaries 
suitable  to  her  situation  and  his  condition 
in  life,  and  if  he  abandons  her  or  turns 
her  away  without  reasonable  or  just  cause 
and  without  any  provision  for  her  main- 
tenance, he  becomes  liable  for  her  neces- 
saries and  sends  credit  with  her  to  that 
extent,  yet  he  is  not  liable  for  money  lent 
to  her,  imless  it  be  done  at  his  request, 
which  must  be  averred  and  shown.  So, 
in  regard  to  an  infant,  if  money  be  lent 
to  him,  and  he  lay  it  out  in  necessaries, 
he  is  not  liable  for  it  at  law.  It  is  only 
for  necessaries  furnished  to  the  infant  that 
he  can  be  made  liable  at  law,  and  not  for 
money  lent  or  advanced,  though  he  may 
have  used  it  for  the  purpose  of  procuring 
necessaries.  And  so  in  the  case  of  a  hus- 
band, he  can  only  be  made  liable  at  law 
for  necessaries  furnished  to  his  wife,  and 
not  for  moneys  advanced  or  lent  to  her, 
notwithstanding  she  may  have  laid  it  out 
in  procuring  necessaries.  .  .  Had  the  de- 
fendant supplied  the  plaintiff's  wife  with 
necessaries,  instead  of  money,  suitable  to 
her  situation  and  the  condition  of  the 
plaintiff  in  life,  and  have  shown  this  ou 
the  trial  of  the  cause,  together  with  the 
fact  that  the  plaintiff  had  without  suffi- 
cient cause  compelled  her  to  separate  her- 
self from  him,  he  might  have  defalcated 
the  price  thereof  from  the  amount  of  the 
bond.  Or  if  he  had  shown  that  under 
such  circumstances  the  money  advanced 
by  him  to  her  had  been  applied  to  the 
payment  of  such  necessaries  purchased  for 
her  use,  he  might,  upon  principles  of 
equity,  have  been  permitted  to  have  stood 
in  the  place  of  the  creditor  for  necessaries, 
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For  courts  of  law  recognize  in  married  women  no  separate  exist- 
ence, no  power  to  contract,  and,  except  for  some  collateral  and 


and  to  have  defalcated  the  money  ad- 
vanced fiom  the  amount  due  on  the  bond. 
All  this  is  required  of  the  party  who  un- 
dertakes to  furnish  the  wife  necessaries  or 
money  to  pay  for  the  sanje  while  in  a  state 
of  separation  from  her  liusband.  For  al- 
though the  husband  is  to  blame  for  hav- 
ing caused  the  separation,  yet  be  is  only 
chargeable  at  law  for  necessaries  supplied 
to  his  wife  at  her  request,  and  not  with 
money  lent  or  advanced  to  her,  because 
money  cannot  be  considered  necessaries, 
which  consist  of  food,  lodging,  and  rai- 
ment. But  where  the  money  lent  or  ad- 
vanced has  been  applied  to  the  payment 
of  necessaries  furnished  to  her,  equity  will 
put  the  party  lending  or  advancing  the 
money  in  the  place  of  the  party  who  sup- 
plied the  necessaries."  So  tliat,  in  this 
country,  such  proceedings  would  have  to 
be  in  equity  in  such  of  the  States  as  have 
not  given  equitable  jurisdiction  to  the 
common-law  courts. 

The  same  principle  is  establislied  in 
Connecticut  in  the  late  case  of  Kenyon  v. 
Farris  (a.  d.  1880),  47  Conn.  510,  where 
a  bill  in  equity  was  filed  to  recover  money 
advanced  to  tlie  wife  of  the  respondent  for 
the  purchase  of  necessaries  by  her  while 
deserted  by  her  husband,  which,  on  de- 
murrer, was  dismissed  by  the  Superior 
Court.  But  on  error  to  the  Supreme 
Court  of  Errors  the  judgment  was  re- 
versed, and  the  bill  was  sustained.  We 
know  of  no  decision  in  this  country  which 
is  contra  to  these  well-decided  cases.  In 
Gill  V.  Read,  5  R.  I.  343,  347,  after  stat- 
ing the  principle  that  neither  a  wife  nor 
an  infant  has  credit  to  borrow  money,  — 
the  credit  being  for  necessaries,  and  not 
for  money  to  buy  them  with,  —  which  may 
be  misapplied,  this  distinction  is  made, 
that  if  the  lender  lays  out  the  money,  or 
sees  it  laid  out  for  necessaries,  he  may 
charge  them  as  provided  by  himself;  and 
thus  the  application  of  the  loan  is  left,  as 
it  should  be,  at  his  peril.  The  same  prin- 
ciple is  laid  down  in  Earle  v.  Peale,  1  Salk. 
386,  where  it  was  lield  that  a  Jenie  covert 
may  buy  necessaries,  and  her  act  shall 
make  the  husband  chargeable  ;  but  she 
cannot  borrow  money  to  lay  out  for  neces- 
saries. So  it  is  of  an  infant.  He  may 
buy  necessaries,  but  he  cannot  borrow 
money  to  buy,  for  he  may  misapply  the 
money;  and  therefore  the  law  will  not 
trust  him  but  at  the  peril  of  the  lender, 
who  may  lay  it  out  for  him,  or  see  it  laid 
out,  and  then  it  is  his  providing,  and  his 
laying  out  so  much  money  for  necessaries 
for  him. 

And  assumpsit  will  lie  for  a  loan  to  the 


wife  at  the  request  of  the  husband.  Ste- 
venson V.  Hardie,  2  W.  Blk.  872.  So 
where  the  declaration  was  for  meat,  etc., 
furnished  by  the  plaiutilf  at  the  defend- 
ant's request,  and  the  evidence  was  that  it 
was  furnished  to  the  defendant's  wife,  at 
his  request,  in  his  absence,  it  was  held  that 
a  delivery  to  the  wife  at  the  husband's  re- 
quest is  a  delivery  to  the  husband.  Eoss 
V.  Noel,  Bull.  N.  P.  136.  See  Bac.  Ab. 
Assumpsit,  F. ;  Com.  Dig.  Baron  et  Feme, 
A.  And  in  Pennsylvania  it  has  been  held, 
under  their  Acts  of  1718  and  1855,  that  a 
married  woman  could  herself  obtain  an 
attachment  against  her  husband's  prop- 
erty for  money  expended  by  her  for  the 
support  of  herself  and  children  on  his  de- 
sertion of  them,  and  could  have  against 
him  therefor  the  same  remedies  at  law  as  a 
feme  sole.  Eeilley  v.  Eeilley,  4  Brewst.  169. 
And  see  Burke  v.  Wenkle,  2  S.  &  R.  19. 

There  is  another  question  closely  con- 
nected with  that  of  the  ability  of  one  who 
has  lent  or  advanced  money  to  a  married 
woman  to  buy  necessaries,  to  recover 
therefor  from  her  husband,  of  much 
greater  nicet}'  than  that  is,  and  in  con- 
nection with  which  the  conflict  in  the 
authorities,  in  both  England  and  Amer- 
ica, is  unquestionable.  It  is  as  to  the 
right  of  the  wife,  independent  of  the  stat- 
utes passed  for  her  relief,  to  compel  her 
husband,  by  proceedings  in  equity,  to  pro- 
vide for  her  maintenance,  outside  of  any 
application  for  divorce.  It  is  stated  in 
some  of  the  text-books  (see  2  Sto.  Eq.  Jur. 
§  1422),  and  in  some  of  the  cases,  that  the 
doctrine  lield  in  England  is,  that  the  obli- 
gation of  the  husband  to  provide  a  suit- 
able maintenance  for  his  wife  is  not  a  duty 
of  which  courts  of  equity  will  decree  the 
specific  performance,  by  requiring  him  to 
furnish  a  separate  maintenance.  That  the 
remedy  is  in  the  courts  of  law,  by  action 
against  the  husband,  in  favor  of  any  one 
who  may,  under  such  circumstances,  have 
supplied  the  wife  with  necessaries  suitable 
to  her  condition  in  life  ;  that  the  jurisdic- 
tion of  decreeing  alimony  belongs  to  the 
spiritual  court,  and  can  be  properly  exer- 
cised in  that  court  as  incidental  to  a  de- 
cree of  divorce  only,  and  is  not  within  the 
jurisdiction  of  a  court  of  equity.  Nicely 
V.  Nicely,  3  Head  (Tenn.),  184,  186. 
But  it  is  added  in  this  case:  ' '  Such  seems 
to  be  the  general  doctrine  of  the  English 
cases,  though  the  cases  upon  this  suljject 
do  not  altogether  agree."  It  was  further 
said  in  that  case:  "But  in  some  of  the 
American  courts  a  more  reasonable  doc- 
trine has  prevailed ;  and  the  jurisdiction 
of  a  court  of  equity  in  such  cases  has 
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incidental  purposes,  no  possession  or  enjoyment  of  property  sep- 
arate and  apart  from  their  husbands.     They  deny  to   married 


been  maintained  upon  general  principles, 
and  especially  upon  the  utter  inadequacy 
of  the  remedy  at  law."  The  court  ex- 
pressed their  intention,  had  it  been  neces- 
sary to  have  done  so,  to  have  followed  the 
holding  in  those  cases  ;  but  they  decided 
that  in  Tennessee  this  power  was  expressly 
conferred  on  courts  of  equity  by  stat- 
ute, —  Act  of  1835,  ch.  26,  §§  18  and  19  ; 
Nicely  v.  Nicely,  3  Head,  184. 

Although  the  English  cases  are  gener- 
ally to  the  effect  as  stated  in  Nicely  v. 
Nicely,  3  Head,  184,  there  are  cases  in 
England  where  the  court,  having  control 
of  funds  to  which  the  husband  was  en- 
titled, has  laid  hold  of  such  funds,  and 
compelled  the  husband  to  make  suitable 
provision  for  the  support  of  the  wife  out 
of  such  funds,  and  in  other  cases  has 
granted  alimony  where  such  a  state  of 
affairs  does  not  seem  to  have  existed.  See 
Lashbrook  v.  Tyler,  1  Ch.  R.  24;  Ashton 
V.  Ashton,  Ibid.  87;  Russell  v.  Bod- 
will,  Ibid.  99;  "Whorwood  v.  Whor- 
wood.  Ibid.  118;  Nichols  v.  Danvers, 
2  Vern.  761;  Oxenden  v.  Oxenden,  Ibid. 
493  ;  Angler  v.  Angier,  Gilb.  Ch.  152 ; 
Williams  v.  Callow,  2  Vern.  752  ;  Wat- 
kyns  V.  Watkyns,  2  Atk.  96  ;  Bullock  v. 
Menzies,  4  Ves.  798;  Guth  v.  Guth,  3  Bro. 
C.  C.  614;  Wright  v.  Morley,  11  Ves.  20; 
Duncan  v.  Dnncan,  19  Ves.  394. 

In  a  very  old  case  (A.  D.  1706),  Oxen- 
den V.  Oxenden,  Gilb.  Ch.  1  ;  2  Vern.  493, 
it  was  objected  that  the  court  had  no  juris- 
diction in  the  case  of  alimony ;  but  counsel 
said,  to  which  the  Lord  Keeper  agreed, 
"  that  this  was  as  proper,  if  not  a  preparer. 
Place  than  the  Spiritual  Court ;  For  the 
Spiritual  Court  has  only  a  consequential 
Jurisdiction  for  Alimony,  always  subse- 
quent to  a  Separation,  unless  pro  misis  S 
expensis,  and  a  'present  Subsistence  ;  but 
this  Court  has  an  original  Jurisdiction,  or 
at  least  a  concurrent  Jurisdiction  with 
the  Spiritual  Court,  as  in  the  Cases  of 
Legacies,  Probates,  &c.  But  the  Lord 
Keeper  said  this  Court  could  neither  sep- 
arate a  Mensa  <fc  Thoro,  nor  a  Vincido;^ 
these  being  matters  merely  spiritual." 
But  in  Angier  v.  Angier,  Gilb.  Ch.  153, 
it  was  said,  that  "tho'  this  Court  could 
not  decree  Alimony,  yet  it  might  decree 
Execution  of  Articles  according  to  the 
Parties'  own  Agreement;  and  several  Pre- 
cedents had  been  in  this  Court  to  that 
Purpose,  as  Sir  James  Oxenden  and  his 
Lady,  and  a  case  of  Cutting  and  Cutting, 
and  several  other  Cases.  My  Lord  Chan- 
cellor was  of  the  Same  Opinion,  and  said, 
to  decree  an  Execution  of  Performance  of 
these  Articles,  was  not  to  invade  the  Juris- 


diction of  the  Spiritual  Court."  And  in 
Whorwood  v.  Whorwood,  1  Ch.  E.  118, 
the  judges  certified  in  Mich.  Term,  1662, 
that  decrees  for  alimony  made  in  the  Court 
of  Chancery  "  in  the  late  times"  were  con- 
finned  by  the  act  for  confirmation  of  judi- 
cial proceedings.  And  this  is  explained 
by  Lord  Loughborough,  in  Legard  v.  John- 
son, 3  Ves.  359,  thus:  "Soon  after  the 
civil  war  there  had  been  a  decree  by  the 
Lords  Commissioners.  There  being  no 
Ecclesiastical  Court,  the  jurisdiction,  some 
way  or  other,  got  there."  The  case,  how- 
ever, of  Oxenden  v.  Oxenden,  Gilb.  Ch.  1, 
referred  to  above,  was  long  subsequent  to 
this.  But  there  is  no  doubt  that  for  a 
long  period  back  no  such  jurisdiction  has 
been  exercised  in  the  English  courts.  See 
Ball  V.  Montgomery,  2  Ves.  191;  Legard 
V.  Johnson,  3  Ves.  352;  Mildmay  v.  Mild- 
may,  1  Vern.  53  ;  Hincks  v.  Nelthorpe, 
Ibid.,  204  ;  Head  v.  Head,  3  Atk.  547 ; 
Duncan  v.  Duncan,  19  Ves.  394.  Li  Head 
a.  Head,  3  Atk.  547,  550,  Lord  Hard- 
wicke  said;  "  I  do  not  find  that  this  court 
ever  made  a  decree  to  compel  a  husband 
to  pay  a  separate  maintenance  to  his  wife 
unless  upon  an  agreement  between  them, 
and  even  upon  this  unwillingly. " 

In  this  country  the  courts  in  some  of 
the  States  have  assumed  such  jurisdiction 
in  chancery,  while  others  have  refused  to 
exercise  it.  In  some  of  the  cases  where 
such  jurisdiction  has  been  assumed,  it  has 
been  claimed  on  the  gi'ound  of  avoiding 
circuity  of  action.  Equity,  however, 
never  obtains  a  special  jurisdiction  on 
that  ground.  Another  ground  taken  is 
that  inasmuch  as  the  system  of  spiritual 
courts  as  in  England  was  not  adopted  in 
this  country,  chancery,  in  this  country, 
possesses  all  the  powers  of  the  spiritual 
courts  in  England.  To  this  it  might  be 
replied  that  even  in  the  spiritual  courts 
alimony  was  never  granted,  except  either 
pendente  lite  on  an  application  for  a  di- 
vorce, or  as  incidental  to  a  divorce  on 
that  being  granted ;  whereas,  in  this  coun- 
try, where  the  equity  coui-ts  claim  the 
right  of  granting  the  wife  a  separate  main- 
tenance, it  is  not  as  an  incident  to  a  di- 
vorce, but  on  an  independent  application. 
It  seems  clear  that  there  is  no  well-de- 
cided case  in  England  in  which  a  separate 
maintenance  was  granted  to  a  wife  out  of 
her  husband's  estate,  either  by  the  eccle- 
siastical or  equity  courts,  on  a  simple  ap- 
plication for  such  separate  maintenance, 
as  has  been  repeatedly  done  in  this  coun- 
try. In  Duncan  v.  Duncan,  19  Ves.  394, 
397,  Sir  Wm.  Grant  says,  quotmg  Lord 
Loughborough  :  "It  is  contrary  to  the  es- 
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women   both   the   power  to   contract   and   the   power   to  enjoy. 
Courts  of  equity,  on  the  other  hand,  have,  through  the  medium  of 


tablished  doctrine,  that  a  married  woman 
should  be  a  plaintiff  in  a  suit  iii  this 
court  for  separate  maintenance  ;  taking  it 
now  to  be  the  established  law,  that  no 
court,  not  even  the  ecolesiastical  court, 
has  any  original  jurisdiction  to  give  a  wife 
a  separate  maintenance.  It  is  always  as 
incidental  to  some  other  matter  that  she 
becomes  entitled  to  a  separate  provision  ; 
as  if  she  applies  in  this  court  for  a  sappli- 
cavit  for  security  of  the  peace  against  her 
husband,  and  it  is  necessary  she  should 
live  apart.  As  iuoiilental  to  that,  the 
chancellor  will  allow  her  separate  mainte- 
nance ;  so  in  the  ecclesiastical  court,  if  it 
is  necessary  for  a  divorce  a  mensa  et  thoro 
j>roj/kr  sccvitirnn."  See  Ball  v.  Mont- 
gomery, 2  Ves.  191,  195,  per  Lord 
Loughborough. 

In  this  country,  in  Massachusetts,  an 
application  was  made  for  alimony,  in  con- 
nection with  an  application  for  a  siippli- 
cavit,  and  was  refused.  Adams  v.  Adams, 
100  Mass.  365.  The  court  held  that  it 
never  was  the  direct  object  of  the  writ  of 
suppUcavit  to  give  alimony,  and  that  an 
attempt  to  use  the  process  for  the  direct 
purpose  of  obtaining  alimony  to  enable 
the  wife  to  have  a  permanent  separate 
maintenance  was  an  abuse  of  the  writ. 
And  see  Codd  v.  Codd,  2  Johns,  (.'h.  141, 
per  Chancellor  Kent.  But  in  Prather  v. 
Prather,  4  Desaus.  (S.  C.)  33,  a  separate 
maintenance  was  decreed  on  an  application 
for  that  writ.  In  Georgia  it  has  been  held 
that  jurisdiction  over  divorce  and  alimony 
has  been  given  by  statute  to  the  common- 
law  apourts,  and  that,  therefore,  they  suc- 
ceed to  the  powers  which  were  exercised 
in  England  over  such  matters  by  the  eccle- 
siastical courts,  and  that  the  courts  of 
chancery  have  no  jurisdiction  to  grant  ali- 
mony, either  permanent  or  pendente  lite. 
McGee  u.  McGee,  10  Ga.  478.  It  has 
also  been  held  in  North  Carolina,  that  as 
no  statutory  provision  has  been  made  for 
it,  the  courts  in  that  State  have  no  power 
to  grant  alimony  pendente  lite.  Wilson  v. 
Wilson,  2  Dev.  &  B.  (L.)  377.  In  Texas, 
too,  an  application  for  separate  mainte- 
nance has  been  refused  where  the  wife  was 
not  seeking  for  a  divorce.  Trevino  u. 
Trevino,  63  Te.x.  650.  And  see  a  very 
valuable  dissenting  opinion,  with  which 
we  entirely  concur,  by  Sprague,  J.,  in 
Gallaud  v.  Gallaud,  38  Cal.  265,  272, 
with  which  Sanderson,  J.,  concurred. 
And  see  a  most  elaborate  judgment  on  the 
subject,  by  Parker,  C.  J.,  in  9  N.  H.  309, 
317,  where  the  q^uestion  is  very  ably  dis- 
cussed by  that  profound  lawyer,  and 
where  it  was  held  that  the  court  of  chan- 


cery had  no  jurisdiction  to  grant  alimony, 
which  term,  says  the  learned  chief  justice, 
"as  generally  used  in  the  English  books, 
means  a  portion  or  sum  allotted  to  the 
wife  for  her  maintenance,  from  year  to 
year,  either  during  a  matrimonial  suit  or 
upon  a  divorce.  1  Bl.  Com.  441  ;  Cooke 
V.  Cooke,  2  Phill.  Ec.  40 ;  Street  v. 
Street,  2  Addams'  Ec.  1;  Hamerton  v. 
Hamerton,  1  Hagg.  Ec.  23  ;  De  Blaquiere 
V.  De  Blaquiere,  3  Hagg.  322.  And  it 
has  been  held  that  it  shall  be  sued  for  in 
the  spiritual  courts,  and  not  in  chancery. 
2  Shower,  290.  It  may  be  allotted  /jc/i- 
dente  lite."  The  case  referied  to  from 
Shower  was  decided  after  the  restoration 
(34  &  35  Car.  2),  Anonymous  Case,  269, 
where  it  was  held  that  "  the  chancery  will 
allow  of  demurrer  to  such  bills  for  ali- 
mony." And  see  2  Com.  Dig.,  Chancery 
(2  D).  The  law  has  been,  in  efl'ect,  so 
decided,  also,  in  Indiana.  Kischli  k. 
Fischli,  1  Blackf.  360  ;  Chapman «.  Chap- 
man, 13  Ind.  396.  And  in  Mississippi. 
Lawsonv.  Shotwell,  27  Miss.  630,633.  (But 
see  Porter  y.  Porter,  41  Miss.  116;  Garland 
V.  Garlaml,  50  Miss.  694  ;  Dewees  v.  Dow- 
ees,  55  Miss.  315  ;  Verner  w.  Verner,  62 
Misa.  260,  under  the  Mississippi  statutes.) 
And  in  Missouri.  Doyle  v.  Doyle,  26  Mo. 
545,  549.  In  Michigan.  Peltier  v.  Peltier, 
Harring.  Ch.  19,  29.  And  in  New  Jer- 
sey. Yule  v.  Yule,  10  N.  J.  Eq.  138,  145; 
independent  of  their  statute.  Cory  t. 
Cory,  11  N.  J.  Eq.  400.  See,  also,  Perry 
V.  Perry,  2  Paige,  501  ;  Mix  v.  Mix,  1 
Johns.  Ch.  108;  Lewis  v.  Lewis,  3  Johns. 
(Jh.  519;  Shannon  v.  Shannon,  68  Mass. 
285  ;  Harrington  v.  Harrington,  10  Vt. 
505  ;  Wilson  v.  Wilson,  2  Dev.  &  B.  377  ; 
Helms  V.  Franciscus,  2  Bhmd,  565;  Crane 
V.  Meginnis,  1  Gill  &  J.  463,  474  ;  Drum- 
ook  V.  Drumock,  3  Md.  Ch.  140,  142, 
et  seq.  We  think  the  weight  of  reason 
and  authority  is  with  this  holding  ;  but  as 
the  question  is  one  degree  farther  removed 
from  the  law  of  Sales  than  where  a  third 
party  has  advanced  money  to  the  wife  for 
the  express  purpose  of  purchasing  neces- 
saries, we  do  not  here  pursue  the  question 
further,  except  to  cite  some  of  the  Ameri- 
can authorities  in  which  the  opposite,  and 
what  we  think  is  the  incorrect  doctrine 
on  the  subject,  has  been  held.  See  (Gal- 
laud V.  Gallaud,  38  Cal.  265  ;  Butler  v. 
Butler,  4  Litt.  (Ky.)  202;  Whitcomb  v. 
Whitcomb,  46  Iowa,  437 ;  Graves  v. 
Graves,  36  Iowa,  310  ;  Farber  v.  Farber, 
64  Iowa,  362,  under  the  Iowa  .st.itute. 
(But  .see  O'Hagan  i.  O'Hagan,  4  Iowa, 
616,  517  ;  McMuUen  o.  McMuUen,  412, 
414,   contra)  .■  Nicely  v.   Nicely,    3  Head 
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trusts,  created  for  married  women  rights  and  interests  in  prop- 
erty, both  real  and  personal,  separate  from  and  independent  of 
their  husbands.  To  the  extent  of  the  rights  and  interests  thus 
created,  whether  absolute  or  limited,  a  married  woman  has  in 
courts  of  equity  power  to  alienate,  to  contract,  and  to  enjoy.  In 
fact,  she  is  considered  in  a  court  of  equity  as  a  feme  sole  in  re- 
spect of  property  thus  settled  or  secured  to  her  separate  estate. 
It  is  from  this  position  of  married  women,  and  from  the  rights 
and  powers  incident  to  it,  that  the  claims  of  creditors  against 
separate  estates  of  married  women  have  arisen.^ 

The  cases  are  very  numerous  which  have  established  that  the 
bonds,  bills  of  exchange,  and  promissory  notes  of  married  women 
are  payable  out  of  their  separate  estate.^ 

The  separate  property  of  a  married  woman  is  also  bound  for 
her  general  engagements,  if  it  appears  that  such  engagements 
were  made  with  reference  to  and  upon  the  faith  or  credit  of  that 
estate,  and  whether  it  was  or  not  is  a  question  to  be  judged  of  by 
the  court  upon  all  the  circumstances  of  the  case.^ 


(Tenn.),  184,  186;  Purcell  v.  Purcell,  4 
Hen.  &  M.  507,  509  ;  Almond  u.  Almond, 
4  Rand.  662  ;  Daniels  o.  Daniels,  9  Col. 
138,  147,  et  seq.  ;  Glover  v.  Glover,  16  Ala. 
440  ;  Hinds  v.  Hinds,  22  Cent.  Law  J. 
308  ;  Platner  o.  Platnev,  66  Iowa,  378  ; 
Finn  v.  Finn,  62  Iowa,  482  ;  Patersou  v. 
Paterson,  1  Halst.  Ch.  389  ;  Thompson  v. 
Thompson,  10  Eich  Eq.  416. 

As  far  as  these  cases  are  decided  on  the 
ground  that  equity  has  an  original  juris- 
diction over  the  question  of  alimony  or  a 
separate  allowance  to  married  women,  in- 
dependent of  any  other  subject  conne2ted 
with  it  (and  these  cases  are  nearly  all  de- 
cided on  that  ground),  we  think  they  are 
wrongly  decided.  While  it  is,  of  course, 
unquestionable  that  such  powers  may  be 
granted  to  commissioners,  or  be  legalized 
by  act  of  parliament,  as  well  as  conferred 
upon  courts  of  chancery  or  any  other 
courts  by  statute;  yet  we  think  these  cases 
do  not  sustain  the  position  that  such  pow- 
ers pertain  to  chancery,  as  that  court  and 
its  principles  were  derived  by  this  country 
from  England.  Some  of  the  cases  purport 
to  be  decided  on  the  maxim,  Ubi  jus  ibi 
remedium  ( "  There  is  no  wrong  without  a 
remedy"),  but  a  similar  application  of 
that  principle  to  the  case  of  an  infant 
would,  with  almost  equal  consistency,  ad- 
mit of  a  minor  filing  a  bill  against  his 
father  for  separate  maintenance.  We 
think  the  maxim  more  applicable  to  such 
cases  is,  damnum  absque  injuna. 

For  American  cases  where  a  remedy 
has  been  given  in  accordance  with  the 
English  chancery  decisions,   see   Glen  v. 


Fisher,  6  Johns.  Ch.  33  ;  Cape  v.  Adams, 
1  Des.  567  ;  Tattnell  v.  Fenwiek,  1  Des. 
143;  Tucker  v.  Andrews,  13  Me.  134; 
Heath  v.  Heath,  2  Hill  Ch.  104  ;  Kees  v. 
Waters,  9  Watts,  90  ;  Pen-yclear  v.  Ja- 
cobs, 9  Watts,  509  ;  Myers  v.  Myers,  1 
Bai.  Eq.  24  ;  Helms  v.  Franciscus,  2 
Bland,  545  ;  Tevis  v.  Richardson,  7  Mour. 
(Ky. )  660  ;  Van  Epps  v.  Van  Deusen,  4 
Paige,  64  ;  Howard  v.  Moffat,  2  Johns. 
Ch.  206.  And  see,  further,  as  to  relief 
under  statutes,  Nuetzel  v.  Nuetzel,  13  111. 
App.  542  ;  Pell  v.  Walsh,  130  Mass.  163  ; 
The  State  v.  Witham,  130  Mass.  473  ; 
Harris  v.  Harris,  101  Ind.  498  ;  Peek  v. 
Marling's  Adm'r,  22  W.  Va.  708  ;  Yohe 
V.  Barnet,  1  Binn.  358. 

1  Johnson  v.  Gallagher,  3  De  G.  F.  &  J. 
494,  509,  per  Turner,  L.  J.,  approved  in 
Picard  V.  Hine,  L.  R.  5  Ch.  Ap.  274,  276, 
277,  per  Hatherley,  L.  C,  and  Giffard, 
L.  J.  ;  by  the  judicial  committee  of  the 
Privy  Council,  in  the  London  Chartered 
Bank  of  Australia  v.  Lampiere,  L.  R.  4 
P  C  572,  594  ;  and  in  Pike  v.  Fitzgib- 
bon,  14  Ch.  Div.  837,  841,  byMalins,  L.  C. 

2  Norton  v.  Turvill,  2  P.  Wms.  144  ; 
Stanford  v.  Marshall,  2  Atk.  68  ;  Peacock 
V.  Monk,  2  Ves.  Sen.  190;  Hulrae  c. 
Tenant,  1  Bro.  C.  C.  15;  Dillon  c. 
Grace,  2  Sch.  &  Lef.  456 ;  Heatley  c. 
Thomas,  15  Ves.  596  ;  BuUpin  v.  Clarke, 
17  Ves.  365  ;  Field  v.  Sowle,  4  Russ.  IIJ  ; 
Stuart  V.  Lord  Kirkwall,  3  Madd.  387.    _ 

8  The  leading  case  on  this  question  is 
Hulme  V.  Tenant,  1  Bio.  C.  C.  15  in 
which  it  was  distinctly  laid  down  by  Lord 
Rosslyn  that  the  separate  estates  of  mar- 
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Where  a  married  woman  is  living  separate  from  her  husband, 
that  is  a  strong  reason  for  saying  that  she  intended  to  bind  that 
property  out  of  which  alone  she  could  pay  that  which  she  con- 
tracted to  pay.  When  she  by  entering  into  an  agreement  allows 
the  supposition  to  be  made  that  she  intends  to  perform  the  agree- 
ment out  of  her  property,  she  creates  a  debt  which  may  be  recov- 
ered not  by  reaching  her  but  by  reaching  her  property.^ 


,  rieii  vvomea  are  liable  for  their  general 
'  enga'^ements.  This  has  been  followed  by 
numerous  cases.  In  Milnes  n.  Busk,  2 
Ves.  Jr.  488,  Lord  Loughborough  said  : 
"As  to  all  her  debts  and  engagements, 
with  regard  to  that  she  shall  be  answer- 
able as  a, feme  sole  would  be  to  the  extent 
of  that."  See  also  Murray  v.  Barlee,  3 
Myl.  .sb  K.  209 ;  Owens  v.  Dickenson, 
Cr.  &  Ph.  48  ;  Burke  v.  Tuite,  19  Ir.  E. 
&  L.  R.  467  ;  Vaughan  v.  Vanderategen, 
2  Drew.  165,  289,  363,  408  ;  Wright  v. 
Chard,  4  Drew,  673.  But,  as  stated  in 
the  text,  to  bind  her  separate  estate,  it 
must  appear  that  the  engagement  was 
made  with  reference  to  and  upon  the  faith 
or  credit  of  that  estate.  With  reference 
to  this  Lord  Justice  Turner,  in  Johnson  «. 
Gallagher,  3  De  G.  F.  &  J.  494,  514,  while 
saying,  "  Not  only  the  bonds,  bills,  and 
promissory  notes  of  married  women,  but 
also  their  general  engagements,  may  affect 
their  separate  estates,  except  as  the  statute 
of  frauds  may  interfere  where  the  separate 
property  is  real  estate,"  adds,  "  To  affect 
the  separate  estate  there  must  be  some- 
thing more  than  the  mere  obligation 
which  the  law  would  create  in  the  case 
of  a  single  woman.  What  that  something 
more  may  be  must,  I  think,  depend  in  each 
case  upon  the  circumstances.  What  might 
affect  the  separate  estate  in  the  case  of  a 
married  woman  living  separate  from  her 
husband  might  not,  as  1  ajiprehend,  affect 
it  in  the  case  of  a  married  woman  living 
with  her  husband.  What  might  bind  the 
separate  estate,  if  the  credit  be  given  to 
the  married  woman,  would  not,  as  1  con- 
ceive, bind  it  if  the  credit  be  not  so  given. 
The  very  term  'general  engagement,'  when 
ap|ilied  to  a  married  woman,  seems  to  im- 
port something  more  than  mere  contract, 
for  neither  in  law  nor  in  equity  can  a 
marrii'd  woman  be  bound  bv  contract 
merely  ;  Aylett  v.  .\shton,  1  iMyl.  &  Cr. 
105."  And  see  Jones  v.  Harris,  9  Ves. 
493  ;  .Iguilar  v.  Aguilar,  5  Madd.  414  ; 
Grratley  v.  Noble,  3  Madd.  79  ;  Stuart  v. 
Lord  Kirkwall,  3  Madd.  387.  And  in 
TuUett  V.  Armstrong,  4  Beav.  319,  Lord 
Laugdale  said  :  "It  is  perfectly  clear  that 
when  a  woman  has  property  settled  to  her 
separate  use,  she  may  bind  that  pro|ierty 
without  distinctly  stating  that  she  intends 
to  do  so.      She  may  enter  into  a  bond, 


bill,  promissory  note,  or  other  obligation, 
which,  considering  her  state  as  a  married 
woman,  could  only  be  satisfied  by  means 
of  her  separate  estate  ;  and  therefore  the 
inference  Ls  conclusive  that  there  was  an 
intention,  and  a  clear  one,  on  her  part 
that  her  separate  estate,  which  would  be 
the  only  means  of  satisfying  the  obligation 
into  wdiich  she  entered,  should  be  bound. 
Again,  I  apprehend  it  to  he  clear  that 
where  a  married  woman  having  separate 
estate,  but  not  knowing  perfectly  the 
nature  of  her  interest,  executes  an  instru- 
ment by  which  she  plainly  shows  an  inten- 
tion to  bind  the  interest  which  belongs  to 
her,  then,  though  she  may  -make  a  mis- 
take as  to  the  extent  of  the  estate  vested 
in  her,  the  law  will  say  that  such  estate  as 
she  may  have  shall  be  bound  by  her  own 
act.  But  in  a  case  where  she  enters  into 
no  bond,  contract,  covenant,  or  obligation, 
and  in  no  way  conti'acts  to  do  any  act  on 
her  part ;  where  the  instrument  which  she 
executes  does  not  purport  to  bind  or  to 
pass  anything  whatever  that  belongs  to 
lier ;  and  where  it  must  consequently  be 
left  to  mere  inference  whether  she  intended 
to  affect  her  estate  in  any  manner  or  way 
whatever,  the  case  is  entirely  diffei-ent 
either  from  the  case  where  she  executes  a 
bond,  promissory  note,  or  other  instru- 
ment, or  where  she  enters  into  a  covenant 
or  obligation  by  which  she,  being  a  mar- 
ri(id  woman,  can  be  considered  as  binding 
her  sejiarate  estate."  And  see  per  Lord 
Kedesdale,  in  Dillon  v.  Grace,  2  Sch.  & 
Lef.  456,  463 ;  Wright  v.  Englefield, 
Ambl.  468  ;  Heatley  v.  Thomas,  15  Ves. 
596;  Coppin  v.  Gray,  1  Y.  &  0.  N.  C.  205; 
BuUpin  V.  Clarke,  17  Ves.  365  ;  Field  v. 
Sowle.  4  Russ.  112  ;  Murray  v.  Barlee,  4 
Sim.  82  ;  3  Myl.  &  K.  209  ;  Owens  w.  Dick- 
enson, Cr.  &  Ph.  48;  Crosby  v.  Church,  3 
Bea.  485. 

1  Picard  v.  Hine,  L.  R.  5  Ch.  Ap.  274, 
277,  per  Lord  Hatherley.  In  Mrs.  Mat- 
thewman's  Case,  L.  R.  3  Eq.  781,  787, 
the  law  is  thus  clearly  stated  :  "  If  a 
married  woman  having  seiiarate  property 
enters  into  a  pecuniary  engagement, 
whether  by  ordering  goods  or  otlierwise, 
which,  if  sire  were  a  feme  sole,  would  con- 
stitute her  a  debtor,  and,  in  entering  into 
such  engagement,  she  purports  to  contract, 
not  for  her  husband,  but  for  herself,  and 
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But  the  general  engagements  of  a  married  woman  entitled  to 
separate  estate  can  only  be  enforced  against  so  much  of  the  sepa- 


on  the  credit  of  her  separate  estate,  and  it 
Wiis  so  intended  by  her,  and  so  understood 
by  the  person  with  whom  she  is  contract- 
ing, that  constitutes  an  obligation  for 
which  the  person  with  whom  she  contracts 
has  the  right  to  make  her  separate  estate 
liable  ;  and  the  question  whether  the  obli- 

fation  was  contracted  in  the  manner  I 
ave  mentioned  must  depend  upon  the 
facts  and  circumstances  of  each  particular 
case.  It  clearly  is  not  necessary  that  the 
contract  should  >)e  in  writing,  because  it 
is  now  admitted  that  if  a  married  woman 
enters  into  a  verbal  contract  expressly 
making  her  separate  estate  liable,  such 
contract  would  bind  it ;  nor  is  it  neces- 
sary that  there  should  be  any  express  ref- 
erence made  to  the  fact  of  there  being  such 
separate  estate,  for  a  bond  or  promissory 
note  given  by  a  married  woman,  without 
any  mention  of  her  separate  estate,  has  long 
been  held  sufficient  to  make  her  separate 
estate  liable.  If  the  circumstances  are 
such  as  to  lead  to  the  conclusion  that  she 
was  contracting  not  for  her  husband,  but 
for  herself,  in  respect  of  her  separate 
estate,  that  separate  estate  will  be  liable 
to  satisfy  the  obligation."  Therefore,  in 
this  ease,  where  a  married  woman,  having 
separate  estate,  contracted  to  take  shares 
in  her  own  name  in  a  joint-stock  company, 
which  was  afterwards  wound  up,  the 
court,  being  of  opinion  that  such  contract 
was  entered  into  upon  the  credit  of  her 
separate  estate,  and  that  the  deed  of  settle- 
ment did  not  exclude  married  women  from 
being  shareholders  so  as  to  bind  their 
separate  estate,  placed  the  married  woman 
on  the  list  of  contribntories  in  her  own 
right,  so  as  to  bind  her  separate  estate. 
Mrs.  Matthewman's  Case,  L.  R.  3  Eq.  781. 
But  see  Vaughan  v.  Vanderstegen,  2  Drew. 
363,  and  Shattock  v.  Shattock,  L.  R.  2  Eq. 
182,  as  to  the  distinction  between  prop- 
erty which  is  settled  as  the  separate  estate 
of  a  married  woman,  and  property  over 
which  she  has  merely  a  power  of  ajipoint- 
ment, which  she  has  exercised,  —  two  things 
perfectly  distinct  from  each  other,  but  very 
often  confounded.  These  cases  are,  how- 
ever, disapproved,  and  dissented  from  in 
The  London  Chartered  B;ink  of  Australia 
V.  Lemprike,  L.  R.  4  P.  C.  572,  594,  596, 
where  it  is  held  that  the  property  of  a 
married  woman,  settled  by  an  antenuptial 
settlement  for  her  separate  use  for  life, 
with  remainder  as  she  should  by  deed  or 
will  appoint,  with  remainder  in  failure  of 
appointment  to  her  executors  or  adminis- 
trators, is  an  absolute  settlement  for  her 
sole  and  separate  use,  without  restraint  on 
anticipation,  and  vests  in  equity  the  entire 


corpus  in  her  for  all  purposes.  The  dis- 
tinction is  made  by  Lord  Justice  Turner, 
in  Johnson  v.  Gallagher,  3  De  G.  F.  &  J. 
494,  516,  between  the  cases,  where,  1st,  the 
power  of  appointment  has  been  general, 
by  deed  or  writing  or  by  will ;  2nd, 
where  it  has  been  by  will  only  and  the 
power  has  been  exercised,  but  not  for 
creditors ;  and  3rd,  where  there  has 
been  a  limitation  in  default  of  appoint- 
ment, and  the  power  has  not  been  exer- 
cised. In  cases  under  the  third  class 
there  seems  to  be  no  reasonable  doubt 
that  the  debts  and  engagements  of  the 
married  woman  cannot  prevail  against  the 
parties  entitled  in  default  of  appointment. 
JSIail  V.  Punter,  5  Sim.  555.  In  cases 
falling  under  the  first  class,  the  courts 
have  held  the  corpus  of  the  property  to 
be  subject  to  the  debts  and  engagements 
of  the  married  woman  :  Allen  v.  Pap- 
worth,  1  Ves.  Sen.  163  ;  Hulme  J).  Tenant, 

1  Bro.  C.  C.  15  ;  Heatley  v.  Thomas,  15 
Ves.  596  ;  so  far  at  least,  during  the  life 
of  the  married  woman,  as  to  affect  her 
limited  interest.  Hulme  v.  Tenant,  1 
Bro.  C.  C.  15  ;  Field  v.  Sowle,  4  Euss. 
112.  As  to  the  second  class  the  author- 
ities are  not  in  harmony,  though  we  think 
the  weight  of  authority  is  in  favor  of 
holding  that  the  creditors  will  take  as 
against  the  appointees.  See  Norton  v. 
Turrill,  2  P.  Wms.  144  ;  Sockett  ».  Wray, 
4  Bro.  C.  C.  483  ;  Hughes  v.  Wells,  9 
Hare,  749  ;  Heatley  v.  Thomas,  15  Ves. 
596  ;  The  London  Chartered  Bank  of 
Australia  v.  Lemprifere,  L.  E.  4  P.  C.  572, 
condemning  Vaughan  v.  Vanderstegen,  9 
Hare,  479,  and  Shattock  t>.  Shattock,  L.  E. 

2  Eq.  182.  In  Johnson  v.  Gallagher,  3 
De  G.  F.  &  J.  517,  Lord  Justice  Turner 
considered  that  Sir  Wm.  Grant  treated  the 
point  as  doubtful  in  Heatley  v.  Thomas, 
15  Ves.  596.  Sir  Wm.  Grant's  observa- 
tions are  these  ;  ' '  The  question  is,  whether 
this  was  separate  property  to  all  intents 
and  purposes.  In  Lockett  v.  Wray,  4 
Bro.  C.  C.  483,  Lord  Alvanley  did  not 
consider  a  married  woman  who  had  only  a 
power  of  appointment  by  will  as  having 
separate  property,  distinguishing  that  case 
from  Norton  v.  Turrill,  2  P.  Wms.  144, 
where  the  creditor  was  allowed  to  resort  to 
the  separate  property  after  the  death  o 
the  wife,  as  she  had  a  power  of  appointing 
by  deed  or  will.  Upon  the  question  in 
Lockett  B.  Wray,  4  Bro.  C.  C.  483,  whether 
the  wife  could  give  the  property  to  her 
husband.  Lord  Alvanley  held  that  she 
could  not  ;  that  she  could  not  affect  it  in 
any  way  but  by  a  revocable  instrument ; 
and  the  bond  was  an  instrument  not  re- 
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rate  estate  to  which  she  was  entitled,  free  from  any  restraint  on 
anticipation,  at  the  time  wlien  the  engagements  were  entered  into, 
as  remains  at  the  tiuie  when  judgment  is  given,  and  not  against 
separate  estate  to  which  she  became  entitled  after  the  time  of  the 
engagements,  nor  against  separate  estate  to  which  she  was  enti- 
tled at  the  time  of  the  engagements  subject  to  a  restraint  on  an- 
ticipation. The  reasons  for  this  doctrine  we  consider  are  two  ; 
First,  because,  as  the  very  essence  of  the  whole  liability,  the  sepa- 
rate property  of  a  married  woman  is  only  bound  for  her  general 
engagements  when  it  appears  that  such  engagements  were  made 
with  reference  to  and  upon  the  credit  or  faith  of  that  estate,  and 
not  on  the  credit  or  faith  of  an  estate  which  she  does  not  possess, 
or  over  which  she  has  not  the  power  of  anticipation ;  ^  and  second, 
because  to  hold  otherwise  would  be  to  declare  that  a  married 
woman,  who  expressly  has  no  power  of  anticipation,  can  in  effect 
anticipate.^ 


vocable.  If  this  was  absolute  separate 
property  in  Mrs.  Johnson,  upon  the  plain- 
tiff's construction  of  the  deed,  that  takes 
it  out  of  the  case  of  Lockett  v.  Wray,  4 
Bro.  C.  C.  483,  and  brings  it  to  that  of 
Hulme  V.  Tenant,  1  Bro.  0.  C,  16."  In 
this  case,  a  bond  creditor  of  the  married 
woman  sought  payment  out  of  property 
appointed  by  her  will.  A  doubt  was  raised 
in  the  case,  on  the  true  construction  of 
the  settlement,  as  to  whether  it  did  in 
fact  give  her  a  power  of  disposal,  by  deed 
or  otherwise,  intxr  vivos,  as  well  as  by 
will,  and  that  doubt  being  resolved  in  the 
affirmative,  the  plaintiff  obtained  the  de- 
cree sought  for  by  him.  Commenting' on 
this,  the  Privy  Council  say  :  "  In  that 
case  it  is  obvious  that  Sir  Wm.  Grant 
considered  that  property  settled  to  a  mar- 
ried woman's  separate  use  for  life,  with 
power  to  dispose  of  it  by  deed  or  will, 
was,  in  effect,  separate  property.  That 
ease  was  in  one  respect  a  strong  one,  as 
there  was  no  gift  over  except  in  the  event 
of  her  dying  in  her  husband's  lifetime. 
She  survived  him,  and,  therefore,  irre- 
spective of  the  settlement,  became  again 
possessed  of  the  property  in  her  original 
right ;  so  that,  upon  the  death  of  her  hus- 
band, the  property  stood  settled  to  herself 
for  life,  remainder  as  she  shonld  by  deed 
or  will  appoint,  remainder  to  herself  abso- 
lutely. But,  having  property,  over  which 
at  the  time  of  making  the  bond  she  had 
absolute  power  of  disposition  notwith- 
standing her  coverture,  the  bond  by  which, 
notwithstanding  her  coverture,  she  had 
bound  herself,  was  decreed  to  bo  satisfied 
out  of  it."  The  London  Chartered  Bank 
of  Australia  v.  Lempriere,  L.  R.  4  P.  C. 
595.  In  this  latter  case,  the  gift  was  to 
the  married  woman  for  her  separate  use 


for  life,  with  remainder,  as  she  shonld, 
notwithstanding  her  coverture,  by  deed 
or  will  appoint,  with  remainder  to  her 
executoi's  or  administiators.  In  deliver- 
ing judgment,  the  Privy  Council  say : 
"'riieir  loi'dships  are  satisfied  tiiat,  on  the 
weight  of  authority  and  on  principle,  they 
ought  to  treat  this,  as  what  in  common 
sense  and  to  common  appi'ehension  it  would 
be,  —  an  absolute  gift  to  the  sole  and  sep- 
arate use  of  the  lady.  The  words  are  an  ex» 
pansion  of  what  would  be  implied  in  the 
words  '  sole  and  separate  use  ; '  and  they 
conceive  themselves  at  liberty  to  hold  that 
such  a  form  of  gift  to  a  married  woman, 
without  any  restraint  on  anticipation,  vests, 
in  equity,  the  entire  corpus  in  her  for  all 
purposes,  as  fully  as  a  similar  gift  to  a 
man  would  vest  it  in  him."  Jbid.  We 
think,  with  the  judicial  committee  of  the 
Privy  Council,  that  on  the  weight  of 
authority  and  on  principle  this  is  the 
sounder  view  of  the  law  on  this  point. 

1  See  Hulme  v.  Tenant,  1  Bro.  G.  C. 
15  ;  Milnes  v.  Busk,  2  Ves.  Jr.  488  ; 
Murray  v.  Barlee,  3  Myl.  &  K.,  209  ; 
Owens  V.  Dickenson,  Cr.  &  Ph.  48; 
Burke  v.  Tuite,  19  Ir.  E.  &  L.  E.  467 ; 
Johnson  v.  Gallagher,  3  De  G.  F.  &  J. 
494,  per  Turner,  L.  J. 

2  It  was  so  held  by  Vice-Chancellor 
Malins  in  Pike  v.  Fitzgibbon,  14  Ch.  Div. 
837,  and  by  him  again  in  Pike  v.  Fitzgib- 
bon (2d  Case),  17  Ch.  Div.  454.  He 
there  held  that  judgment  on  the  covenant 
of  a  married  woman  entitled  to  separate 
estate  binds  the  separate  estate  which  she 
has  at  the  time  when  the  judgment  is 
given,  including,  if  her  husband  is  then 
dead,  estate  given  to  her  separate  use  with 
a  restraint  against  anticipation.  The  com- 
plete fallacy  of  the  Vice-Chancellor  is  con- 
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A  married  woman  is  bound  by  estoppel  in  a  deed  of  her  inter- 
est in  her  separate  property,  duly  executed  and  acknowledged  by 
her  in  the  same  manner  as  if  she  were  a  feme  sole} 


tained  in  and  based  on  his  entire  misappre- 
hension of  the  law  where  he  states  :   "  It  is 
pertectly  immaterial   whether   a    married 
w'oman   lias   separate   estate   at  the  time 
[i.  e.,  at  the  time  she  made  the  engage- 
ment]   or     not."       And,    again:     "Mr. 
Glasse  very  boldly  asserted  that  there  is 
no  case  deciding  that   property  which  a 
married  woman  had  not  at  the  date  of  the 
contract,  or  of  the  debt  being  contracted, 
was  liable  to  pay  the  debt.    1  can  only  say 
that  if  such  is  the  case  I  am  very  sorry 
that  the  courts  have  so  entirely  faileil  in 
expressing  what  they  meant."      Ibid.  14 
Ch.  Div.  at  p.  842.     In   the  second  case 
the  Vice-Chancellor  adhered  to  his  decis- 
ion :   "I  hold  it  to  be  clear  that  all  sepa- 
rate property  which  she  had  at  the  time 
of  the  judgment,  whether  she   had  it  at 
the  time  of  the  debt  being  contracted  or 
not,  is  liable  to  fulfil  her  general  engage- 
ments."    Ibid.  17  Ch.  Div.  455.      On  ap- 
peal, both  decisions  were  reversed.     Ibid. 
17  Ch.  Div.  454,  457.     Brett,    L.  J.,   put 
the  matter  tersely,  thus  :   "  I   differ  from 
so   much   of  the  judgment   of   the  Vice- 
Chancellor   as    says  that   the   proposition 
applies   to  separate  property  coming  into 
existence   after   the   time   of  the  engage- 
ment,  even  though  it  be  not  subject  to  a 
restraint  on   alienation.     It  seems  to  me 
that  the  after-acquired  property  is  a  differ- 
ent estate  from  the  other,  and  no  decision 
of  courts  of  equity  has  ever  held  that  the 
doctrine  which   is  applicable  to  the  one 
estate  should  be  applied  to  the  other,  and 
I   should   decline,    unless   obliged,   to  go 
further   in   that   direction.     Moreover,  it 
seems   to   me   that  even   if  one  could  go 
further,    the   terms    of   this   new   estate, 
where  there  is   no   power  of  anticipation, 
would  take  that  estate  out  of  the  principle 
applicable  to  the  other,  and  that  to  hold 
that  such  ^n  estate  is  subject  to  these  lia- 
bilities would  be,  in  fact,  to  strike  out  the 
words  '  without  power  of  anticipation.'  " 
Pike  V.  Fitzgihbon,  17  Ch.  Div.  at  p.  462. 
And   see    Roberts   v.   Watkins,   46   L.  J. 
Q.  B.  552  ;  Re  Sykes's  Trusts,  2  J.  &  H. 
415  ;  King  v.  Lucas,   23  Ch.   Div.   712  ; 
Stanley  v.  Stanley,  7  Ch.  Div.  589.     See, 
also,  on  the  general  question,  Atwood  v. 
Chichester,  3  Q.  B.   Div.   722  ;  McHenry 
V.    Davies,    L.    R.    10   Eq.  88  ;    Chubb  v. 
Stretch,  L.  R.  9  Eq.  555  ;  In  re  Spencer, 
30  Ch.    Div.   183  ;  Chapman  v.  Biggs,  11 
Q.   B.   Div.   27  ;  In  re  Andrews,  30   Ch. 
Div.    159  ;    Meager  v.    Pellew,  14  Q.  B. 
Div.  973  ;  Hodges  v.  Hodges,  20  Ch.  Div. 
749  ;    Lancashire   &  Yorkshire  Bank  v. 
Jee,  W.  N.  for  1875,  213. 


Moneys  advanced  by  a  stranger  in  pro- 
viding necessaries  for  the  support  of  a 
married  woman,  living  separate  from  her 
husband,  are  debts  binding  her  separate 
estate  ;  and  being  debts  payable  out  of 
funds  held  in  trust  for  her  separate  use, 
are  not  barred  by  the  statute  of  limita- 
tions. Hodgson  V.  Williamson,  15  Ch. 
Div.  87  ;  Norton  u.  Turrill,  2  P.  Wras. 
144.  In  Vaughan  u.  Walker,  8  Ir.  Ch.  R. 
458,  464,  Lord  Justice  Blackburne,  dis- 
senting from  the  Lord  Chancellor,  differed 
with  the  holding  in  Norton  v.  Turrill,  2 
P.  Wms.  144  ;  but  was  condemned  in 
Hodgson  u.  Williamson,  15  Ch.  Div.  87, 
91,  as  proceeding  on  a  fallacy. 

The  law  in  the  United  States,  with  ref- 
erence to  the  separate  property  of  married 
women  before  the  passage  of  the  Married 
Woman's  Acts,  is  very  much  to  the  same 
effect  as  in  England.  See  Kirksey  v. 
Friend,  48  Ala.  276  ;  Beaudry  v.  Belch, 
47  Cal.  1S3  ;  Ee  Kinkead,  3  Biss.  405  ; 
Davis  V.  Davis,  43  Ind.  561  ;  MeCaleb  v. 
Crichfield,  5  Heisk.  (Tenn.)  288  ;  Siemera 
V.  Kleeburg,  66  Mo.  196 ;  Wright  v. 
Dresser,  110  Mass.  51 ;  May  v.  Smith,  48 
Ala.  483  ;  Conn.  Life  Ins.  Co.  v.  McCor- 
mick,  45  Cal.  580  ;  Jordan  v.  Peak,  38 
Tex.  429  ;  Yale  v.  Dederer,  21  Barb.  286  ; 
Bell  V.  Kellar,  8  B.  Mon.  381  ;  Ozley  v. 
Ikelheimer,  26  Ala.  332  ;  Collins  v.  Ru- 
dolph, 19  Ala.  616  ;  Priest  v.  Cone,  51 
Vt.  495  ;  McVey  v.  C;intrell,  70  N.  Y. 
295  ;  Patrick  v.  Littcll,  36  Ohio,  79;  Wil- 
lard  V.  Eastham,  15  Gray,  328  ;  Rogers  v. 
Ward,  8  Allen,  387  ;  White  v.  McKett,  33 
N.  Y.  371  ;  Partridge  v.  Stocker,  36  Vt. 
108  ;  Frary  v.  Booth,  37  Vt.  78  ;  Imlay  o. 
Huntington,  20  Conn.  146  ;  Meth.  Epis. 
Church  V.  Jacques,  17  Johns.  548  ;  Yale 
V.  Dederer,  18  N.  Y.  265  ;  Carter  v. 
Howard,  39  Vt.  106  ;  Bugbee  u.  Blood, 
48   Vt.   497  ;   Dale  v.  Robinson,  51  Vt. 

20.    But  see  EwingK.  Smith,  3  Des.  417; 

Carter  v.  Eveleigh,  4  Des.  19  ;  James  v. 

Maysant,  4  Des.  691. 

1  Jones  V.  Frost,  L.  R.  7  Ch.  Ap.  773 ; 

Crofts  V.    Middleton,   8   De  G.   M.  &  G. 

192.     See,   further,  Wright  o.  Wright,  1 

Ves.  Sen .  409  ;  Wood  v.  Lambirth,  1  Ph. 

8  ;  Dowell  c  Dew,  1  Y.  &  C.  C.  C.  345 ; 

Bensley  v.    Burden,   2  Sim.    &  St.  519  ; 

Right   V.    Bucknell,    2    B.    &    Ad.    278  ; 

Hobbs  V.  Norton,   1  Vern.   136  ;  Raw  v. 

Bote,  2  Vern.  239  ;   Stronge  v.  Hawkes,  4 

De  G.   M.   &  G.   186;  Legh  v.   Legh,   1 

Bos.  &  P.  447  ;  Roberts  v.  Lloyd,  2  Beav. 

376  ;  Fortescue  v.  Barnett,  3  Myl.  &  K. 

36  ;  Stead  v.  Nelson,  2  Beav.  245  ;  Owens 

u.  Dickenson,  Cr.  &  Ph.  48. 
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The  law  is  well  settled  that  when  the  wife  is  left  without  main- 
tenance or  support  by  the  husband  ;  has  traded  as  a  feme  sole, 
and  has  obtained  credit  as  such,  she  ouglit.  to  be  liable  for  her 
debts.  And  the  law  is  the  same  whether  the  husband  is  banished 
for  his  crimes  or  has  voluntarily  abandoned  the  wife.  It  is  for 
the  benefit  of  the  feme  covert  that  she  should  be  answerable  for 
her  debts,  and  liable  to  an  action  in  such  a  case ;  otherwise  she 
could  not  obtain  credit,  and  would  have  no  means  of  gaining  a 
livelihood.^ 

A  claim  was  made  against  the  estate  of  a  deceased  married 


1  Rhea  v.  Ehenner,  1  Peters,  105. 
This  doctrine  has  been  long  established. 
It  appears  by  the  Year  Book,  1  Hen.  4, 
1.  a,  that  Sir  Thomas  Belknap  was  ban- 
ished to  Gaseony,  there  to  remain  until  he 
obtained  the  king's  favor,  and  his  wife 
was  permitted  to  sue  in  her  own  name  as 
a  feme  sole.  Co.  Litt.  133,  a.  Banish- 
ment or  abjuration  of  the  realm  by  the 
husband  was  considered  as  his  civil  death, 
and  in  Newsome  ».  Boyer,  3  P.  Wms.  37, 
it  was  held  that  the  banishment  of  the  hus- 
band, even  for  a  limited  time,  operates  a 
removal  of  the  disabilities  of  the  cover- 
ture, so  far  as  to  enable  the  wife  to  sue 
and  be  sued  as  a  feme  sole,  although  the 
time  of  banishment  had  expired  when  the 
action  was  brought.  And  where  the  hus- 
band resided  abroad,  leaving  his  wife  to 
trade  and  gain  credit  as  a  feme  sole,  this 
has  been  considered  as  sufficient  to  entitle 
her  to  obtain  credit,  and  to  render  her  lia- 
ble to  be  sued  in  her  own  name.  De- 
Gerillon  v.  L'Aigle,  1  B.  &  P.  357.  This 
case  was  followel  by  the  Supreme  Court  of 
Massachusetts,  in  Gregory  v.  Paul,  15 
Mass.  31,  where  it  was  held  that  a,  feine 
covert,  whose  husband  deserted  her  in  u. 
foreign  country,  and  who  had  thereafter 
maintained  herself  as  a  single  woman, 
having  lived  for  five  years  in  Massachu- 
setts, the  husband  being  a  foreigner,  and 
,  having  never  been  in  the  United  States, 
was  competent  to  sue  and  be  sued  in  her 
own  name,  and  that  her  release  was  a  valid 
discharge  for  any  judgment  she  might  re- 
cover. In  Walford  v.  The  Duchess  de 
Pienne,  2  Esp.  534,  the  duke  was  a  for- 
eigner, who  left  England  in  1793,  with  an 
intention  of  returning  soon.  The  suit 
was  brought  against  the  duchess  in  1797, 
and  the  court  held  that  the  husband's  ab- 
sence, thus  continued,  should  be  consid- 
ered as  a  desertion  of  the  wife,  and  as 
sufficient  to  enable  her  to  contract  on  her 
own  account.  But  in  Bogget  v.  Frier,  11 
East,  303,  the  wife  was  not  permitted  to 
sne  in  her  own  name,  althovigh  her  hus- 
band had  gone  to  sea  without  making  any 
provision  for  her  support.     But,  in  that 


case,  the  husband  was  bom  within  the 
realm,  was  then  a  subject,  had  not  been 
banished,  and  had  not  abjured  the  realm. 
The  court  held  that,  under  such  circum- 
stances, his  absence  might  be  considered 
temporary,  and,  therefore,  as  not  varying 
the  rights  of  the  husband  or  wife.  The 
wife,  too,  of  an  alien  enemy  has  been 
held  liable  to  suits,  as  the  husband  was 
not  amenable  to  the  process  of  the  court. 
Deerley  u.  The  Duchess  of  Mazarine,  1 
Ld.  Kaym.  147;  1  Salk.  116.  In  The  Coun- 
tess of  Portland  v.  Prodgers,  2  Vern.  104, 
where  the  husband  of  Lady  Sandys  was, 
by  act  of  parliament,  banished  for  life, 
the  court  sustained  the  validity  of  her 
will,  holding  that,  in  such  cases,  the  wife 
might  act  in  all  things  as  a  feme  sole, 
and  as  if  her  husband  was  dead,  and  that 
the  necessities  of  the  case  required  that 
she  should  have  such  power.  See,  fur- 
ther, on  these  questions,  Dubois  v.  Hole, 
2  Vern.  613  ;  Sparrow  v.  Carruthers,  2 
Bl.  K.  1197  ;  Eliza  Wilmot's  Case,  Moo. 
851  ;  s.  c.  Roll.  188  ;  Carroll  v.  Blencoe, 
4  Esp.  27;  Robinson  v.  Reynolds,  1  Aik. 
174;  Edwards  v.  Davis,  IB  Johns.  286; 
Cornwall  v.  Hoyt,  7  Conn.  420;  Troughton 
V.  Hill,  2  Hay.  406;  Wright  v.  Wright,  2 
Dess.  244  ;  Lewis  «.  Lee,  3  H.  &  C.  291 ; 
Dean  v.  Richmond,  5  Pick.  461 ;  Ex  parte 
Franks,  7  Bing.  762;  Williamson  y.  Dawes, 
9  Bing.  294.  The  consequences  of  abjura- 
tion are  enumerated  in  Hawk.  P.  C.  b.  2, 
c.  9 ;  Staundef.  Prerog.  117  ;  3  Inst. 
115.  The  consequences  of  transportation 
are  only  those  enacted  by  statute.  In 
England,  prior  to  the  passage  of  the  Mar- 
ried Woman's  Property  Protection  Acts, 
when  a  convict  returned  he  was  restored 
to  all  his  rights,  as  at  common  law  ;  the 
vineidu'm  matrimonii  remained  nnbroken, 
and  what  the  wife  acquired  during  his 
absence  was  his  property.  By  5  Geo.  4, 
c.  84,  §  26,  convicts  might,  sue  upon  obtain- 
ing remission  of  their  sentence ;  and  their 
capacity  to  acquire  property  was  ac- 
knowledged by  19  Geo.  4,  e.  74.  See, 
further,  on  this  point,  infra,  on  the  effect 
of  the  Married  Woman's  Property  Acts. 
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woman  for  groceries  supplied  during  her  life,  to  a  household  in 
which  the  husband  and  wife  and  their  children  were  living  to- 
gether, and  for  which  the  husband  had  given  promissory  notes, 
signing  them  as  trustee  for  his  wife.  The  grocer  did  not  testify 
to  any  express  contract  with  the  wife,  and  he  admitted  that  she 
had  never  promised  to  give  him  security  on  her  real  estate.  The 
United  States  Supreme  Court  held  that  the  obligation  to  pay  for 
the  supplies  of  the  family  is  ordinarily  a  debt  of  the  husband,  and 
that  the  promissory  notes  did  not  bind  the  wife  in  absence  of  clear 
proof  of  authority  from  her  to  give  them.  The  decision  of  the 
court  below,  holding  her  separate  estate  liable,  was  reversed.^ 

A  married  woman  gave  up  to  her  husband  £500,  held  upon 
trust  for  her  separate  use,  upon  the  understanding  that  the  hus- 
band would  settle  her  furniture  upon  her  for  her  separate  use. 
The  husband  assigned  the  furniture  to  a  trustee  to  hold  for  the 
use  and  benefit  of  his  wife,  and  the  property  remained  in  the  joint 
possession  of  husband  and  wife.  Tlie  assignment  was  not  regis- 
tered under  the  Bills  of  Sales  Acts,  and  the  husband  afterwards 
became  bankrupt.  It  was  held  that,  independently  of  the  Bills  of 
Sales  Acts,  the  plaintiff  would  have  been  entitled  to  have  the  fur- 
niture secured  for  her  separate  use ;  ^  but  the  assignment  acting 
as  a  bill  of  sale,  came  within  the  act,  and,  not  being  registered 
under  the  act,  the  furniture  remained  in  the  order  and  disposition 
of  the  bankrupt,  and  could  not  be  protected  against  the  assignee.^ 
It  was  pointed  out  that,  prior  to  the  Bills  of  Sales  Acts,  if  a  trans- 
fer of  goods  were  made,  and  the  goods  were  retained  by  the  as- 
signor, if  his  holding  them  was  consistent  with  the  instrument 
under  which  they  were  held,  they  would  not  be  deemed  to  be  in 
the  "•  order  and  disposition  "  of  the  holder ;  but  that  now,  under 
the  Bills  of  Sales  Acts,  there  must,  in  every  change  of  ownership 
of  chattels  in  the  possession  of  the  assignor,  be  a  registration,  if 
he  remains  in  possession,  to  prevent  his  obtaining  credit  on  the 
faith  of  the  possession  being  in  himself,  when,  in  point  of  fact,  it 
is  only  apparent.  If  he  is  once  known  to  be  the  owner  of  the  prop- 
erty, then  a  person  is  entitled  to  treat  him  as  still  the  owner,  un- 
less there  be  some  deed  registered  which  shows  that  the  ownership 
has  changed.  If,  therefore,  he  sells  the  property,  the  purchaser 
must  take  possession  as  soon  as  circumstances  permit;  and  if, 
instead  of  taking  possession,  he  allows  the  seller  to  remain  in  pos- 
session, then  the  property  passes  to  the  assignees.* 

I  Dod?e  V.  Knowles,  114  IT.  S.  430.  »  Ashton  v.  Blackshaw,  L.  E.  9  Eq. 

!  See  Simmons!).  Edwards,  16  M.&W.  510.  t,     ,      „    Tr„.w    5  Jnr 

838  ;  Jarman  v.  Woolloton,  3  T.  R.  618  ;  *  And  see  Fowler  .-.   Foster,   5  Jar. 

Clark  V.  Crownshaw,  3  B.  &  Ad.  804.  N.  s.  99. 


208  COMMENTARIES   ON   SALES.  [BOOK   II. 

The  right  of  a  husband  to  settle  a  portion  of  his  property  upon 
his  wife,  and  thus  provide  against  the  vicissitudes  of  fortune, 
when  this  can  be  done  without  impairing  existing  claims  of  credit- 
ors, is  indisputable.  He  may  make  such  a  settlement,  where  he 
does  not  thereby  impair  the  claims  of  existing  creditors,  and  the 
settlement  is  not  intended  as  a  cover  to  future  schemes  of  fraud, 
either  by  the  purchase  of  property  and  taking  a  deed  thereof  in 
her  name,  or  by  its  transfer  to  trustees  for  her  benefit.' 

But  a  desire  by  a  husband  to  secure  for  his  wife  provision 
against  the  necessities  of  the  future,  will  not  sustain  such  a  con- 
veyance ;  though  the  payment  in  this  way  of  a  debt  due  by  the 
husband  to  his  wife,  or  an  investment  by  him  of  funds  realized 
from  a  sale  of  her  individual  property,  will  do  so.  Where  the 
transaction  as  to  payment  to  a  third  person  for  a  like  debt  would 
have  been  unassailable,  the  result  is  not  changed  because  the  wife 
is  the  person  to  whom  the  debt  is  due,  and  not  another.  "While 
transactions  by  way  of  purchase  or  security  between  husband  and 
wife  should  be  carefully  scrutinized  ;  when  they  are  shown  to  have 
been  upon  full  consideration  from  one  to  the  other,  or,  when  vol- 
untai'y,  that  the  husband  was  at  the  time  free  from  debt  and  pos- 
sessed of  ample  means,  the  same  protection  will  be  afforded  them 
as  to  like  transactions  between  third  persons.^ 

It  was  held  by  the  United  States  Supreme  Court  in  De  Lane  v. 
Moore  :  ^  1.  That  an  antenuptial  contract  is  good  in  South  Carolina, 
as  between  the  parties,  from  the  time  of  its  execution,  without 
being  recorded  ;  and  as  to  subsequent  creditors  and  purchasers,  it 
operates  as  notice  to  them  from  the  time  of  its  execution,  if  re- 
corded within  three  months  from  that  time ;  but  if  not  recorded 
until  after  the  expiration  of  three  months  from  the  date  of  its  exe- 
cution, it  would,  by  construction,  as  to  such  creditors  and  purchas- 
ers, operate  only  from  the  time  it  was  recorded,  unless  as  to  such 
creditors  and  purchasers  with  notice,  to  which  latter  class  it  would 
operate  from  the  period  of  its  execution.  2.  That  an  antenup- 
tial contract,  duly  made  and  recorded  in  the  State  where  the  par- 
ties reside,  and  where  the  property  is,  continues  to  bind  that 
property  as  against  creditors  and  purchasers  on  its  subsequent 
removal  to  another  State. 

1  Jones  V.  Clifton,  101  U.  S.  225,  227  ;  Payne  v.  Stanton,  59  Mo.  158  ;  Burgess  v. 
Sexton  V.  Wlieaton,  8  Wheat.  229;  Moore  McLean,  85  Mo.  678  ;  Gould  v.  Hill,  18 
V.  Page,  111  U.  S.  117.  Ala.  8i;  Heck  v.  Clippenger,  5  Penn.  385; 

2  Bean  v.  Patterson,  122  U.  S.  496.  Tyson's  Ap.,  10  Peun.  220  ;  Hartley  o. 
And  see  Lloyd  v.  f  ulton,  91  U.  S.  479  ;  Hurle,  5  Ves.  540  ;  Tyler  v.  Lake,  2  Rnss. 
Smith  V.  Vodges,  92  U.  S.  183  ;  Sexton  &  Myl.  183;  Neimcewicz  v.  Gahn,  3  Paige, 
V.  Wheaton,  6  Wheat.  229  ;  Mattingly  v.  614  ;  11  Wend.  312  ;  Johns  v.  Reardon, 
Nye,  8  Wall,  370  ;  Trust  Co.  u.  Sedgwick,  11  Md.  465  ;  Payne  v.  Troyman,  68  Mo. 
97  U.  S.  304  ;  Clark  v.  Killian,  103  U.  S.  339  ;  Wilcox  v.  Todd,  64  Mo.  388. 

766  ;   Lane  v.   Kingsbury,  11   Mo.   402  ;  ^  14  How.  253. 
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5.  Married  Women's  Property  Acts. 

Modern  statutes  in  England  and  in  this  country  have  very  ma- 
terially altered  the  status  of  married  women  with  respect  to  their 
separate  property. 

In  England,  by  20  and  21  Vic,  c.  85,  s.  25,  it  is  provided  that  a 
married  woman,  while  judicially  separated  from  her  liusband,  is 
to  be  considered  a /ewe  sole  with  respect  to  property  of  every 
description  which  she  may  acquire,  or  which  may  come  to  or  de- 
volve upon  her ;  and  such  property  may  be  disposed  of  by  her  in 
all  respects  as  2,  feme  sole,  and  on  hei-  decease  the  same  shall,  in 
case  she  shall  die  intestate,  go  as  the  same  would  have  gone  if 
her  husband  had  been  then  dead.  By  the  21st  section,  a  wife 
deserted  by  her  husband  may  obtain  an  order  for  the  protection 
of  her  property,  under  which  she  has  the  right  to  control  her  sub- 
sequently acquired  property  and  earnings  as  a/eme  sole  ;  and,  by  the 
26th  section,  when  judicially  separated  from  her  husband  she  is 
to  be  considered  as  a,  feme  sole  for  the  purposes  of  contract,  and 
wrongs,  and  injuries,  and  suing  and  being  sued  in  any  civil  pro- 
ceedings. By  21  and  22  Vic,  sees.  6-10,  further  provisions  are 
made  for  the  protection  of  her  property  where  she  has  obtained 
an  order  for  protection  or  a  decree  for  judicial  separation.  By  the 
Married  Women's  Property  Act,  1870  (amended  by  the  Married 
Women's  Property  Act,  1874),  such  protection  is  extended  to  all 
married  women.  By  section  1,  it  is  provided  that  the  wages  and 
earnings  of  any  married  woman,  acquired  and  gained  by  her  after 
the  passing  of  the  act,  in  any  employment,  occupation,  or  trade  in 
which  she  is  engaged,  or  which  she  carries  on  separately  from  her 
husband,  and  also  any  money  or  property  so  acquired  by  her 
through  the  exercise  of  any  literary,  artistic,  or  scientific  skill, 
and  all  investments  of  such  wages,  earnings,  money,  or  property, 
shall  be  deemed  and  taken  to  be  property  held  and  settled  to  her 
separate  use,  independent  of  any  husband  to  whom  she  may  be 
married,  and  her  receipts  alone  shall  be  a  good  discharge  for  such 
wages,  earnings,  money,  and  property.  Sections  3-7  make  pro- 
visions relative  to  her  property  before  or  acquired  after  marriage, 
and  section  11  gives  her  the  right  of  action  in  her  own  name  for 
the  recovery,  protection,  and  security  of  her  separate  property. 
The  act  also  provides  that  she  may  effect  insurance  on  her  own  or 
her  husband's  life  for  her  own  benefit,  and  a  married  woman  hav- 
ing separate  property  is  made  liable  for  the  support  of  her  chil- 
dren, the  same  as  a  widow,  and  for  the  support  of  her  indigent 
husband  under  The  Poor  Law  Amendment  Act,  1868. 

These  acts   are   consolidated   and   amended  by  the  Married 
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Women's  Property  Act,  1882,^  in  which  the  powers  of  a  married 
woman  are  still  furtlier  enlarged.  By  the  first  section  she  is  de- 
clared capable  of  acquiring,  holding,  and  disposing,  by  will  or  other- 
wise, of  any  real  or  personal  property  as  her  separate  property,  as 
if  she  were  a  feme  sole.  She  may  enter  into  and  j-ender  herself 
liable  in  respect  of  and  to  the  extent  of  her  separate  property,  on 
any  contract,  and  of  suing  and  being  sued,  either  in  contract  or 
in  tort,  or  otherwise,  in  all  respects  as  if  she  were  a  feme  sole  ; 
and  she  is  made  liable  to  the  bankruptcy  laws  if  she  carry  on 
trade  separately  from  her  husband,  in  the  same  way  as  if  she 
were  a  feme  sole.  By  subsequent  sections  her  separate  property, 
real  and  personal,  owned  by  her  at  her  marriage,  or  acquired  by 
her  subsequently,  vests  in  herself  ;  and  the  act  gives  her,  in 
effect,  generally,  all  the  rights  and  powers  of  a  feme  sole,  with 
respect  to  her  property,  real  and  personal,  whether  vested  or  con- 
tingent, and  whether  in  possession,  reversion,  or  remainder,  be- 
longing to  her  at  the  time  of  her  marriage,  or  which  shall  be 
acquired  by  or  devolve  upon  her  after  marriage,  including  any 
wages,  earnings,  money,  and  property  gained  or  acquired  by  her 
in  any  employment,  trade,  or  occupation  in  which  she  is  engaged, 
or  which  she  carries  on  separately  from  her  husband,  or  by  the 
exercise  of  any  literary,  artistic,  or  scientific  skill.  The  act  other- 
wise makes  the  fullest  provision  for  the  protection  of  her  prop- 
erty, and  her  rights  therein  and  growing  thereout. 

In  this  country,  in  the  State  of  Louisiana,  in  1855,^  an  act  was 
passed  enabling  married  women  to  contract  debts  and  bind  their 
property ;  the  first  section  providing  that  from  and  after  the  pas- 
sage of  the  act,  all  married  women  in  the  State  over  the  age  of 
twenty-one  years  might,  by  and  with  the  authorization  of  their  hus- 
bands, borrow  money  or  contract  debts  for  their  separate  benefit 
and  advantage,  and,  to  secure  the  same,  grant  mortgages  or  other 
securities  affecting  their  separate  estate,  paraphernal  or  dotal. 
This  power,  however,  could  only  be  exercised  on  the  certificate 
of  the  judge  of  the  district  or  parish,  that  it,  in  effect,  was  for  her 
own  benefit,  and  not  for  the  benefit  of  her  husband  or  for  their 
joint  benefit.3  Many  years  prior  to  the  passage  of  that  act  an  act 
was  passed  in  Louisiana  providing  for  a  community  of  "  acquets 
and  gains  "  between  husband  and  wife ;  a  right  of  survivorship  in 
the  share  of  the  other  in  the  community  property  being  given  to 
the  survivor  in  certain  cases  ;  *  the  provisions  of  law  regulating 
the  community  of  acquets  and  gains  being  in  1852  extended  to 

1  45  &  46  Vic.  c.  75.  particulieres,   ou  celles  appartenant  k  la 

2  Act  No.  200,  p.  254,  Acts  of  Louis-     communaut^." 

iana.  4  See  Acts  of  Louisiana  for  1844,  No. 

'  "  Ou  pour  I'avaiitage  de  ses  propiietes     152,  p.  99. 
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married  persons  residing  out  of  the  State  acquiring  property  in 
the  State. 

And  long  before  the  passage  of  the  English  acts,  provision  was 
made  in  different  States  of  this  country  for  the  protection  of  the 
property  of  married  women.  Thus  in  1844/  Maine  enacted  that 
married  women  might  become  seized  jar  possessed  of  any  property, 
real  or  personal,  by  direct  bequest,  dlmise,  gift,  purchase,  or  dis- 
tribution, in  her  own  name,  and  as  of  her  own  property  ;  and  that 
when  any  woman  possessed  of  property,  real  or  personal,  should 
marry,  such  property  should  continue  to  her,  notwithstanding  her 
coverture,  and  she  should  have,  hold,  and  possess  the  same,  as 
her  separate  property,  exempt  from  any  liability  for  the  debts  or 
contracts  of  the  husband.  And  by  chapter  148  of  Acts  of  1862, 
it  was  further  enacted  that  when  a  married  woman  engages  in 
any  trade  or  business  on  her  own  account,  and  purchases  goods, 
wares,  and  merchandise,  or  other  property  connected  therewith, 
any  contract  which  she  makes  in  carrying  on  such  trade  or  busi- 
ness shall  be  valid,  and  may  be  enforced  in  the  same  manner  as 
if  she  were  sole,  and  her  separate  property  shall  be  holden  by 
attachment  or  levy  on  execution  in  any  suit  brought  to  enforce 
such  contract.  But  the  husband  and  his  property  shall  be  ex- 
empt from  liability  on  any  'such  contract  unless  he  was  a  party 
thereto.^  By  subsequent  statutes,  her  personal  earnings  are  vested 
in  herself ;  she  is  made  liable  for  her  torts  as  a.  feme  sole ;  she  may 
sue  and  defend  in  her  own  name,  either  in  contract  or  tort,  for  the 
preservation  and  protection  of  her  property  and  personal  rights ; 
her  property  descends  to  her  heirs  if  she  die  intestate;^  and  she 
may  be  authorized,  if  her  husband  abandons  her  and  leaves  the 
State,  without  making  sufficient  provision  for  her  maintenance,  or 
if  he  is  confined  in  the  State  prison  in  execution  of  a  sentence,  to 
make  contracts,  and  to  sue  and  be  sued  thereon,  as  if  unmarried. 

In  Massachusetts,  as  far  back  as  1787,  it  was  enacted  that 
where  a  married  man  absents  himself  from  the  Commonwealth, 
abandoning  his  wife  and  not  making  sufficient  provision  for  her 
maintenance,  she  could  be  empowered  during  the  absence  of  her 
husband  to  make  and  execute  any  contract,  under  seal  or  other- 
wise ;  to  sell  and  convey  her  estate,  real  and  personal ;  and  to  sue 
and  defend  suits  in  law  or  equity,  as  if  she  were  sole  and  unmar- 
ried.* By  subsequent  statutes  in  this  State,  the  widest  powers 
are  given  to  a  married  woman  with  respect  to  her  property  and 

1  Acts  of  Maine  for  1844,  <;.  117,  p.  104.     expressly  empowered  to  make  a  will.     See 

2  Not  now  in  force.  See  Eev.  St.  of  Rev.  Sts.  of  Maine  for  1883,  c.  61,  p.  623; 
Maine  for  1883,  c.  61,  p.  523.'  c.  74,  p.  608. 

»  She  does  not  seem  under  this  chapter,  *  1  Laws  of  Massachusetts,  p.  405. 

or  under  the  Maine  chapter  of  Wills,  to  be 
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rights.  Thus  it  is  provided  that  the  real  and  personal  property 
of  a  woman  shall,  upon  her  marriage,  remain  her  separate  prop- 
erty, and  a  married  woman  may  receive,  receipt  for,  hold,  manage, 
and  dispose  of  property,  real  and  personal,  as  if  she  were  sole,  ex- 
cept that  she  shall  not,  without  the  written  consent  of  her  hus- 
band, destroy  or  impair  his.tenancy  by  the  curtesy  in  her  real 
estate ;  she  may,  except  with  her  husband,  make  contracts,  oral 
and  written,  sealed  and  unsealed,  in  the  same  manner  as  if  she 
were  sole.  Her  labor  is  presumed  to  be  on  her  own  account ;  she 
may  make  a  will,  may  sue  and  be  sued,  and,  while  not  binding  on 
her  husband,  she  and  her  separate  property  are  liable  on  such 
contracts  as  if  she  were  a  feme  sole} 

And  now  statutes  for  the  protection  of  married  women's  prop- 
erty, more  or  less  similar  to  these,  are  in  force  in  the  District  of 
Columbia  and  in  all  the  States  and  Territories  of  the  Union,  as 
well  as  in  the  Canadian  Provinces,  where  the  principles  of  the 
common  law  dominate.^ 

Very  many  questions  have  arisen  in  England  and  in  this  coun- 
try under  these  acts. 

In  Ashworth  v.  Outram,^  a  question  arose  as  to  the  effect  of  33 
&  84  Vic.  c.  93,  under  the  following  facts.  A  woman  entered  the 
service  of  a  man  as  housekeeper  in  a  house  which  was  in  his 
occupation,  but  was  not  his  ordinary  place  of  residence.  He 
shortly  afterwards  engaged  to  marry  her.  In  1861  she  com- 
menced the  business  of  preserving  fruit,  which  was  begun  upon  a 
small  scale,  but  gradually  became  a  large  wholesale  business.  It 
was  carried  on  by  her  in  her  own  name  ;  she  kept  a  separate  bank- 
ing account ;  and  he  admitted  that  it  was  her  own  business,  and 
was  managed  solely  by  her,  though  he  sometimes  assisted.  In 
1874  he  married  her.  After  the  marriage  the  business  was  car- 
ried on  by  her  as  before,  in  her  maiden  name,  but  in  consequence 
of  the  bank  manager  requiring  it  to  be  done,  she  transacted  all  her 
banking  business  through  her  husband's  account,  drawing  cheques 
upon  it,  which  she  signed  in  his  name.  Her  husband  gave  as- 
sistance as  he  had  done  before,  but  did  not  interfere  with  the 
management,  and  when  people  called  on  matters  relating  to  the 
business,  he  referred  to  her,  and,  if  slie  was  out,  told  them  that 

'  Rev.  Stats,  of  Mass.  for  1882,  c.  147,  "  Married  Woman's  Property  Act,  1884," 

P-  S18.  Rev.  Sts.  of  Nova  Scotia,  5th  series,  e,  94, 

2  There  seems  to  he  no  act  of  the  kind  pp.  661-684,  a  married  woman's  property 

in  force  in  the  Province  of  Quebec.     See  is  vested  in  her,  and  she  is  given  as  full 

art.   5809,  Rev.   St.   of  Quebec  for  1888.  powers  and   protection  with  reference  to 

In  Ontario  acts  very  similar  to  those  en-  her  property  and  contracts  as  in  any  case 

acted  in  England  are  in  force.     See  Rev.  which  has  come  under  our  notice. 

Sts.  of  Ontario  for  1887,  chaps.  132,  134,  2  5  ch.  Div.  923. 
pp.  1230,  1264.     In  Nova  Scotia,  by  the 
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they  must  see  her.  She  paid  the  wages,  ordered  and  paid  for 
fruit  and  sugar,  and  made  all  the  sales.  It  was  claimed  that 
under  the  Act  of  1870,  although  the  earnings  after  the  marriage 
might  belong  to  her,  the  effect  of  the  marriage  was  to  vest  the 
business  and  property,  as  at  common  law,  entirely  in  the  hus- 
band. The  court  (Malins,  V.  C.)  held  that  even  independent  of 
the  Act  of  1870,  in  equity  she  would  be  held  to  have  been  carry- 
ing on  the  trade  on  her  own  separate  account,  apart  from  and 
without  the  interference  of  her  husband,  and  that  there  was 
enough  in  the  case  to  show  the  acquiescence  of  the  husband  m 
allowing  her  to  carry  on  the  business  for  her  own  benefit,  and 
making  the  property  her  separate  property ;  i  the  rule  in  equity 
being  that  if  a  husband  permit  a  wife  after  marriage  to  carry  on 
a  business  for  her  own  separate  use  and  benefit,  that  becomes  her 
separate  property,  which,  as  between  him  and  her,  is  binding,  and 
makes  the  property  her  own  separate  estate,  and  that  this  was 
confirmed  by  the  Married  Women's  Property  Act,  1870.  On  appeal 
the  Chancery  Division  affirmed  the  judgment,  and  held  that,  the 
act  being  passed  with  the  knowledge  and  in  view  of  the  then 
existing  state  of  the  law  as  administered  by  courts  of  equity,  the 
protection  under  the  act  was  carried  not  only  to  the  "  wages  and 
earnings,"  but  to  those  things  which  were  necessary  to  make  the 
wages  and  earnings  which  were  to  be  protected.^ 

'  Slanning  v.  Style,  3  P.  "Wms.  334  ;  merely  the  profits  of  the  trade  without 

Walter  v.    Hodge,    2   Sw.    92  ;   Mews   o.  the  nieans  of  making  those  profits  ?    Be- 

Mews,  15  Beav.  529  :  MacNeillie  v.  Acton,  cause  if  the  hushand  is  to  deprive  her  of 

4  De  G.  M.  &  G.  744,  755.  all  the  stock-in-trade,  and  all  the  capital, 

^  Malins,  V.  C,  in  his  judgment  put  and  she  has  not  a  fartliing  wherewith  to 
the  matter  very  clearly  and  conclusively  ;  buy  sugar  or  fruit  and  what  she  wants, 
"What  was  the  object  of  the  act  ?  It  was  she  canuot  make  the  money.  Take  the 
found  that  there  was  a  great  number  of  very  common  case  of  a  milliner.  A  man 
cases  of  familiar  occurrence  where  a  woman  marries  a  milliner  or  a  dressmaker  in  a 
is  carrying  on  a  trade.  A  familiar  in-  large  way  of  business.  She  is  in  posses- 
stance  is  that  of  a  dressmaker  or  a  milli-  sion  of  a  very  large  stock  of  silks,  satins, 
ner,  or  where  she  is  carrying  on  an  artistic  ribbons,  laces,  and  all  those  things  used 
occupation,  such  as  a  singer,  or  an  actress,  in  her  trade.  The  husband  acquiesces  in 
or  a  sculptor,  or  any  of  tliose  things  in  her  continuing  to  carry  on  that  business. 
which  women  may  be  skilled,  and  may  Is  he  to  have  all  this  stock-in-trade  and 
earn  great  sums  of  money.  It  was  thought  she  to  have  the  profits  ?  Oi-  if  he  has  ac- 
a  very  hard  thing  that  whatever  a  married  quiesced  in  her  carrying  on  the  trade,  does 
woman  earned  by  a  business  should  imme-  it  not  show  that  she  is  to  have  the  means 
diately  become,  according  to  the  settled  of  carrying  on  the  trade,  without  which 
principle  of  common  law,  the  absolute  she  cannot  carry  it  on  ?  Suppose  a.  man 
property  of  the  husband.  In  terms  I  am  maiTies  a  prima  donna,  under  this  act  all 
iiound  to  say  it  seems  that  this  act  is  ad-  her  earnings  are  her  separate  property, 
dressed  to  the  gains  of  married  women,  Do  the  jewellery,  dresses,  and  various 
and  not  to  the  case  of  a  woman  who  car-  things  necessary  for  the  occupation  belong 
ries  on  business  at  the  time  of  her  mar-  to  the  husband  ?  If  they  do,  then,  how- 
riage.  This  lady  did  carry  on  business,  ever  much  she  may  desire  to  sing,  and 
and  made  profits  in  the  occupation  or  however  much  the  public  may  desire  her 
trade  in  which  she  was  engaged.  He  to  sing,  if  the  husband  chooses  he  may 
.  agreed  that  she  should  do  so.  Then  what  have  every  jewel  and  dress  sold.  The 
does  that  give  her?     Does  it  give  her  act  must  have  a  rational  interpretation. 
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A  very  similar  doctrine  was  established  by  the  United  States 
District  Court,  in  In  re  Kinkead,i  on  both  points,  to  that  which 
was  held  in  Ashworth  v.  Outram.^  The  court  held  in  this  case, 
as  in  that,  that  a  married  woman,  in  equity,  may  hold  her  sepa- 
rate property ;  can  control  and  dispose  of  it ;  incur  liabilities  on 
the  credit  of  it ;  and  that  it  can  be  subjected  to  the  payment  of 
debts  contracted  in  or  about  the  management,  improvement,  or 
purchase  of  such  property,  independent  of  the  statute.^  And, 
under  the  Illinois  Married  Women's  Act  of  1861,  the  wife  became 
absolute  mistress  of  her  own  earnings,  and  could  bring  suit  in 
her  name  to  collect  them.  She  might  superintend  her  separate 
property,  make  binding  contracts  in  relation  thereto,  and  devote 
her  time  to  such  occupation  as  was  most  congenial  to  her  tastes, 
and  control  her  earnings.* 

It  has  also  been  held,  under  the  English  Act  of  1870,  that  see- 


Therefore  when  it  says  she  is  to  have  the 
fruits  of  her  occupation  or  trade,  or  the  re- 
sult of  her  artistic  skill,  it  seems  to  me  that 
if  she  has  the  consent  of  her  husband  that 
she  shall  do  these  things  she  must  also 
have  the  means  of  doing  so.  If,  therefore, 
he  consents  to  her  continuing  to  act  as 
a  painter,  slie  must  have  her  easel  and 
canvas  and  various  things  she  uses  ;  if 
she  be  a  sculptor,  she  must  have  marbles 
and  chisels  Hnd  those  things  ;  if  she  be 
an  actress  or  singer,  she  m\ist  have  the 
dresses  and  jewels  and  those  things,  with- 
out which  she  cannot  appear  in  public  ; 
and  if  she  be,  as  in  the  present  case,  a 
preserve-maker,  my  opinion  is  she  must 
have  the  pots  and  pans  and  stock  of  sugar 
and  of  fruit,  and  all  the  appliances  which 
shall  enable  her  to  make  mouey  by  that 
occupation.  Consenting  that  she  shall  do 
the  thing  means  that  she  shall  have  the 
means  whereby  it  is  to  be  done  ;  and  to 
hold  that  all  the  stock-in-trade  and  every 
debt  owing  to  her,  and  everything  she  has 
in  the  world  except  the  skill,  is  to  belong 
to  the  husband,  and  that  she  shall  have  the 
skill  and  power  of  carrying  it  on  without 
any  means  of  doing  it,  would  in  my  opin- 
ion be  an  utter  absurdity,  and  a  narrow 
construction  of  the  act  of  parliament. 
Therefore  my  construction  is  that  when  a 
man  consents  to  his  wife  carrying  on  the 
particular  operation,  and  thereby  gaining 
mouey,  that  is  a  consent  to  her  having 
those  things  whereby  those  moneys  are 
made.  In  this  case,  without  the  stock-in- 
trade,  without  the  debts  owing  to  her,  and 
a  little  capital,  she  could  not  have  earned 
on  that  occupation.  I  am  of  opinion  he 
consented  to  that,  and  consenting  to  that 
means  that  he  consented  to  her  having 
the  business  and  everything  belonging  to 
the   business.      That   is  the  conclusion. 


therefore,  on  the  act  of  parliament,  to 
which  I  arrive."  Ashworth  v.  Outram, 
5  Ch.  Div.  933  et  seq.  See  Levell  v.  New- 
ton, 4  C.  P.  Div.  7,  following  Ashworth  v. 
Outram. 

i  3  Biss.  iO,"). 

2  5  Ch.  Div.  923. 

8  Carpenter  u.  Mitchell,  50  111.  470  ; 
Jones  V.  Crosthwait,  17  Iowa,  393 ;  Yale 
V.  Dederer,  18  N.  Y.  265,  22  N.  Y.  450  ; 
Howe  V.  Wildes,  34  Me.  566;  Carpenter 
V.  Mitchell,  54  111.  127;  Miller  i).  Brown, 
47  Mo.  504;  Kimm  v.  Weippert,  46  Mo. 
532  ;  Darby  v.  Callaghan,  16  N.  Y.  21  ; 
Knapp  V.  Smith,  27  N.  Y.  277;  Ketchum 
V.  Walsworth,  5  Wis.  95. 

*  The  court  concluded  further:  "  She 
may,  therefore,  it  seems  to  me,  engage  in 
trade  either  with  or  without  her  husband's 
consent,  —  certainly  with  his  consent,  — 
using  her  own  property  in  the  enterprise, 
and  may  bind  herself  by  all  contracts  she 
makes  in  her  business.  She  may  own  the 
whole  of  a  stock  of  merchandise,  or  the 
machinery  and  furnishings  of  a  manufac- 
tory, and  have  the  entire  profits  and  be 
liable  for  the  losses."  It  was  also  held 
further  that  she  could  enter  into  a  co- 
partnership with  another,  even  though 
that  other  was  her  husband,  and  as  such 
partner  be  liable  to  be  adjudged  a  bank- 
rupt. In  re.  Kinkead,  3  Biss.  405,  410. 
Under  the  English  Act  of  1882,  section  1, 
sub-section  5,  a  married  woman  carrying 
on  a  separate  business  is  expressly  made 
liable,  with  respect  to  her  separate  prop- 
erty, to  the  bankruptcy  laws;  but,  under 
the  Act  of  1870,  it  was  held  that  a  mar- 
ried woman  —  at  least  one  who  had  no 
separate  property  —  could  not  be  adjudi- 
cated a  bankrupt.  Ex  parte  Holland,  9 
Ch.  Ap.  307. 
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tion  11  enables  a  married  woman  to  maintain  an  action  in  her 
own  name  to  recover  damages  for  dishonoring  cheques  drawn  by 
her  in  the  course  of  a  trade  which  she  carries  on  separately  from 
her  husband,  or  for. not  duly  presenting  or  not  giving  due  notice 
of  dishonor  of  a  bill  of  exchange  acquired  by  her  in  such  trade, 
and  intrusted  to  bankers  by  her  for  presentment ;  it  being  a  rem- 
edy "  for  the  protection  and  security  "  of  her  separate  property .^ 

Under  the  English  act  of  1882,  it  has  been  held  that  the  con- 
tract which  is  to  bind  separate  property  of  a  married  woman  must 
be  entered  into  at  a  time  when  the  married  woman  bas  existing 
separate  property.  If  she  has  such  property,  her  contract  will 
bind  it.  If  she  afterwards  commits  a  breach  of  the  contract,  and 
proceedings  are  taken  against  her  for  the  breach  of  contract,  any 
separate  property  which  she  has  acquired  since  the  date  of  the 
contract,  and  which  she  has  at  the  time  when  judgment  is  recov- 
ered against  her,  will  be  liable  for  the  breach  of  the  contract. 
But  the  act  does  not  enable  her,  by  means  of  a  contract  entered 
into  at  a  time  when  she  has  no  existing  separate  property,  to  bind 
any  possible  contingent  separate  property.^  And  it  is  also  held 
that  the  act  is  not  retrospective ;  and,  therefore,  in  an  action  on  a 
contract  made  by  a  married  woman  before  the  passing  of  the  act, 
judgment  cannot  be  ordered  in  such  terms  as  to  be  available 
against  separate  property  to  which  the  defendant  became  entitled 
after  the  date  of  the  contract.^ 

The  court,  in  Huntington  v.  Saunders,*  adhered  to  the  princi- 
ples laid  down  in  Phipps  v.  Sedgwick,^  relative  to  the  obligations 
and  liabilities  of  a  married  woman  with  respect  to  property  re- 
ceived by  her  from  her  husband,  tliat  while  State  statutes  have  rec- 
ognized certain  rights  of  the  wife  to  deal  with  and  contract  in 
reference  to  her  separate  property,  they  fall  far  short  of  estab- 
lishing the  principle  that  out  of  that  separate  property  she  can  be 

1  Summers  v.  City  Bank,  L.  R.  9  C.  P.  234.  See  also  Weldon'  v.  Winslow,  13 
580.  As  to  the  rights  of  a  married  woman  Q.  B.  Div.  784  ;  Conolan  v.  Ley  and,  27 
who  has  obtained  ?  "  protection  "  order  un-  Ch.  Div.  632  ;  BursiU  "Janner,  13-Q  B 
der  the  21st  section  of  the  Act,  see  Ramsden  Div.  691.  See  as  to  the  law  hefoie  this 
V.  Breariey,  10  Q.  B.  147;  Nicholson  v.  act  came  into  force,  Pike  v.  Fitzgibbon, 
Drury  Buildings  Estate  Co.,  7  Oh.  Div.  17  Ch.  Div.  4.54;  King  v  Lucas  23  Ch. 
48 ;  In  re  Coward  &  Adam's  Purchase,  Div.  712.  Under  45  &  46  V  c.  c  75,  §  3, 
L  R  20  Ea.  179.  As  to  further  ques-  when  a  married  woman  seeks  to  prove, 
tions'arising  under  this  Act,  see  Matthews  under  her  husbands  bankruptcy,  for 
V.  Whittle,  13  Ch.  Div.  811;  Thompson  v.  money  lent  by  her  to  him,  sh«  jnus' 
Bennett,  6  Ch.  Div.  739;  Holt  v.  Everall,  show  that  the  money  was  not   lent   to. 

2  Ch.  Div.   266;    Hancocks  v.  Lablache,  the  purposes  of  his  trade  or  business      It 

3  C   P   Div    197-    De  Greuchy  v.  Wills,  she  fails  to  do  so,   she  cannot  prove  or 

4  C  P.'  Div  362  ;'  The  Queen  I.  Carnatic  vote  until  all  the  other  creditors  have 
Eailwav  Co.  L  R.  8  Q.  B.  299;  Bell  v.  been  paid  in  full.  In  re  Genese,  16  «■  »• 
ftoS,  10  Q.  B.  Div.  129;  King  ..  Div.  ho  See  Ex  P-rte  T.y^^  12  Ch. 
Voss,  13  Ch.  Div.  504.  Div.  366,  under  an  analogous  Act. 

2  In  re  Shakspear,  30  Ch.  Div.  169.  «  120  U.  S.  /8.  „   iri  „ 
8  Tumbull  ^.  Forman,  15  Q.  B.  Div.          ^  95  u.  S.  3;  stated  ante,  p.  151  n. 
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made  liable  for  money  or  property  received  at  her  husband's  hands 
which,  in  equity,  ought  to  have  gone  to  pay  his  debts.  Equity  has 
been  ready,  where  such  property  remains  in  her  hands,  to  restore 
it  to  its  proper  use,  but  not  to  hold  her  separate  estate  for  what 
she  has  received  and  probably  spent  at  his  dictation.  Such  a 
proposition  would  be  a  very  unjust  one  to  the  wife  still  under  the 
dominion,  control,  and  personal  influence  of  the  husband.  In 
receiving  favors  at  his  hands,  which  she  supposed  to  be  the  offer- 
ings of  affection,  or  a  proper  provision  for  her  comfort,  she  would 
be  subjecting  that  wliich  was  her  own,  or  which  might  afterwards 
come  to  her  from  other  sources,  to  unknown  and  unsuspected 
charges,  of  the  amount  and  nature  of  which  she  would  be  wholly 
ignorant.  It  answers  the  demands  of  justice  in  such  cases  if  the 
creditor,  finding  the  property  in  her  hands,  or  in  the  hands  of  one 
holding  it  with  notice,  appropriates  it  to  pay  his  debt.  But  if  it 
is  beyond  his  reach,  the  wife  should  no  more  be  held  liable  for  it 
than  if  the  husband  himself  had  spent  it  in  support  of  his  family, 
or  even  of  his  own  extravagance. 

Purchases  of  either  real  or  personal  property,  made  by  the 
wife  of  an  insolvent  debtor  during  coverture,  are  justly  regarded 
with  suspicion,  unless  it  clearly  appears  that  the  consideration 
was  paid  out  of  her  separate  estate.  Such  is  the  community  of 
interest  between  husband  and  wife ;  such  purchases  are  so  often 
made  a  cover  for  a  debtor's  property ;  are  so  frequently  resorted 
to  for  the  purpose  of  withdrawing  his  property  from  the  reach  of 
his  creditors  and  preserving  it  for  his  own  use,  and  they  hold 
forth  such  temptations  for  fraud,  that  they  require  close  scrutiny. 
In  a  contest  between  the  creditors  of  the  husband  and  the  wife, 
there  is  a  presumption  against  her  which  she  must  overcome  by 
affirmative  proof.  Such  has  always  been  the  rule  of  the  common 
law ;  and  the  rule  continues,  though  statutes  have  modified  the 
doctrine  that  gave  to  the  husband  absolutely  the  personal  property 
of  the  wife  in  possession,  and  the  right  to  reduce  into  possession 
and  ownership  all  her  choses  in  action.'^ 

In  Mississippi,  by  their  code  of  1871,^  married  women  may  rent 
their  lands  or  make  any  contract  for  the  use  of  the  same,  and  may 
loan  their  money  and  take  securities  for  its  payment,  and  employ 

1  Leitz   V.    Mitchell,    94    U.    S.    580;  Wallace,  3  Wright,  129;  Svvitzer  «.  Valen- 

Gamber  v.  Ganiber,  18  Pa.  St.  306;  Keeny  tine,  4  Duer,  96;  Glann  v.  Youuglove,  27 

V.  Good,   21  lb.  349;  Walker  i).  Kearney,  Barb.  480;  Woodbeck  v.   Havens,   42  lb. 

36  lb.  410;  Parvin  v.  Capewell,  9  Wright,  66  ;  P.ider  v.  Hulse,  24  N.  Y.  372  ;    Con- 

89  ;    Bradford's   Appeal,    5    Casey,    513  ;  nors  v.   Connors,  4  Wis.  131  ;    Elliott  v. 

Aurand  v.   Shaffer,   7    Wright,   363.     So  Bentley,  17  lb.  610;  Edson  v.  Hayden,  20 

property  purchased  by  a  married  woman  lb.  682;  Duncan  v.  Roselle,  15  Iowa,  501; 

on  credit,  or  with  her  earnings,  has  been  Cramer  v.  Redford,  17  N.  J.  Eq.  367. 
held  to  be  subject  to  the  levy  of  an  execu-  ^  Section  1780. 

tion  against  her  husband.     Robinson  v. 
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it  in  trade  or  business ,  and  the  express  enactment  is  that  all  con- 
tracts made  by  the  husband  and  wife,  or  by  either  o  them,  to  ob- 
.  tain  supplies  for  the  plantation  of  the  wife,  may  be  enforced  and 
satisfaction  secured  out  of  her  separate  estate.  Provision  is  also 
made  that  when  a  married  woman  engages  in  trade  or  business  as 
a  feme  sole,  she  shall  be  bound  by  her  contracts  made  in  the 
course  of  such  trade  or  business  in  the  same  manner  as  if  she  was 
unmarried.^ 

We  examine  more  particularly  some  of  the  late  decisions  in  this 
country  under  the  Married  Women's  Acts. 

1.  Her  Status. 

As  those  acts  have  to  a  greater  or  less  extent  affected  the  status 
of  husband  and  wife  in  connection  with  the  rights  to  property  and 
the  power  to  contract,  we  examine,  first,  some  of  the  cases  on  these 
questions.  The  Supreme  Court  of  the  United  States,  in  an  appeal 
from  the  Supreme  Court  of  the  District  of  Columbia,  the  judg- 
ment in  which  was  reversed,  in  a  case  where  a  wife  had  a  separate 
estate  of  which  the  husband  was  trustee,  and  the  plaintiff  claimed 
for  groceries  supplied  to  the  household  in  which  the  husband  and 
wife  and  their  children  were  living  together,  and  upon  promissory 
notes  given  by  the  husband,  describing  himself  as  trustee  for  the 
wife,  in  payment  for  the  groceries  so  supplied,  —  held  that,  as  the 
obligation  to  pay  for  the  supplies  of  the  family  is,  ordinarily,  a 
debt  of  the  husband,  where  the  wife  had  never  promised  to  pay 
for  the  goods  or  authorized  her  husband  to  promise  that  she  would 
pay  for  them,  nor  gave  her  husband  authority  to  give  the  promis- 
sory notes  on  her  behalf,  the  contract  bound  her  husband  person- 
ally and  not  her  estate.^  So,  in  McCoy  v.  Hyatt,^  it  is  laid  down 
that  under  the  common  law  the  acquisitions  of  the  wife  accrued 
to  the  benefit  of  the  husband,  and  became  liable  for  his  debts.  As 
her  legal  existence  by  fiction  of  law  was  swallowed  up  in  that  of 
her  husband,  her  possession  was  his. 

In  the  progress  of  law  and  justice,  the  courts  of  equity  inter- 
fered, under  certain  circumstances,  as  against  the  husband  and  his 
privies,  for  the  protection  of  the  wife,  securing  to  her  the  enjoy- 
ment of  property  as  a.  feme  sole.  It  was  long  held  that  a  trustee 
for  her  was  essential  as  the  depositary  of  the  legal  title.     Courts 

1  See,   as  to  a  married   woman's   con-  «  Dodge  v.   Knowles,   114  TJ.  S    430 

tracts  in  Mississippi,  Bank  of  America  v.  This  is  a  pnnciple  m   equity  as_  to  the 

B^nk   lOlU  S   240;Cloptou«.Matheny,  wife's    separate    estate,    independent    of 

48  Miss.  286,  295;  Cook  ».  Ligon   54  /J.  statute 
368,  373;  Herman  v.  Perkins,  52  lb.  813 ;  »  80  Mo.  130,  134. 

Grubbs  v.  Collins,  54  lb.  485,  489;  Rob- 
inson V.  Stadeker,  59  lb.  3. 
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of  equity,  however,  soon  held  that  rather  than  injustice  should  be 
done,  they  would  constitute  the  husband,  where  he  held  the  pos- 
session, a  trustee  for  the  wife.^  And  like  every  other  principle  of 
jurisprudence,  though  not  changeable,  yet  possessing  so  much 
flexibility  as  to  adapt  itself  to  the  growing  necessities  and  varying 
circumstances  of  civilization,  and  of  social  and  domestic  life,  it 
has  so  extended  that  courts  of  law,  as  well  as  of  equity,  recognize 
and  adjudicate  upon  personalty  as  the  absolute  property  of  the 
wife  under  certain  conditions. 

Both  as  to  the  real  and  personal  property,  no  particular  or  set 
phraseology  is  essential,  in  the  instrument  vesting  the  property, 
to  create  a  separate  estate  in  a  married  woman.  It  is  only  neces- 
sary to  this  end  to  employ  such  tei-ms  of  expression  as  indicate 
clearly  and  unequivocally  the  intent  to  vest  in  her  the  title  and 
estate  independent  of  the  husband.  And  in  respect  to  personal 
property,  the  title  to  which  may  pass  without  deed  or  other  instru- 
ment of  writing,  as  by  word  and  delivery,  the  separate  title  thereto 
of  a,  feme  covert  can  be  established  by  acts,  conduct,  and  words,  as 
any  other  fact,  in  pais?  And,  as  was  stated  in  Holthaus  v.  Horn- 
bostle,^  where  the  proof  is  clear  and  convincing  that  the  property 
is  so  placed  in  her,  the  fact  of  the  husband's  indebtedness  cannot 
affect  her  proprietorship  and  right ;  the  object  often,  in  giving  or 
transferring  property  to  the  wife  of  an  insolvent  husband,  being 
to  save  her  from  his  improvidence  and  worthlessness. 

The  existence  of  this  separate  property  interest  in  her  may  be 
drawn  and  established  from  the  fact  of  her  long  and  uninter- 
rupted control  over  it  with  'the  acquiescence  of  her  husband  in  her 
dominion  over  and  management  of  it.^ 

In  Richardson  v.  Merrill,*  and  in  Caldwell  v.  Renfrew,°  it  is 
held  that  courts  of  law,  as  well  as  of  equity,  will  protect  property 
coming  to  the  wife  by  gift  or  purchase,  and  though  no  apt  words 
in  the  donation  or  purchase  may  be  used  to  create,  in  the  first 
instance,  a  separate  estate,  yet  where  her  husband  has  by  his  ac- 
quiescence conceded  her  right  of  dominion  over  it,  treating  it  as 
her  property,  it  may  nevertheless  be  regarded  and  protected  as 
her  separate  estate  ;  and  this  too  against  creditors  of  the  hus- 
band, where  the  property  has  not  been  so  mingled  with  the  hus- 
band's, or  so  used  by  him,  as  to  create  a  credit  in  his  favor  on  the 
faith  of  his  assumed  ownership.  Redfield,  C.  J.,  in  Richardson 
V.  Merrill,^  says:  "All  who  are  familiar  with  the  subject  are 
aware  that  creditors  and  purchasers  are  always  bound  to  respect 

1  Holthaus  V.  Hornbostle,  60  Mo.  442.  *  32  Vt.  27. 

2  Ibid.  p.  443.  6  33  Vt.  213. 

3  Welch  V.  Welch,  63  Mo.  57;  Cough-  6  32  Vt.  35. 
lin  V.  Ryan,  43  Mo.  99. 
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counter-equities  in  third  parties  which  come  to  their  knowledge 
before  they  have  actually  made  advances,  or  otherwise  chan<^ed 
their  position,  in  faith  of  the  absolute  property  being  in  the  per- 
son ostensibly  holding  it." 

So,  in  Welch  v.  Welch,i  where  it  was  conceded  that  the  wife 
never  had  any  separate  estate  conveyed  to  lier  by  any  separate 
estate  trust-deed,  the  court  said,  touching  this,  that  if  the  gift 
from  a  husband  to  his  wife  will  be  upheld,  it  is  not  perceived 
why  the  same  result  will  not  follow  when  the  gift  emanates  from 
a  third  person,  when  the  husband  assents  to  it,  and  treats  the 
property  as  belonging  exclusively  to  the  wife. 

Having  regard  to  these  principles,  it  was  held,  in  McCoy  v. 
Hyatt  2  (reversing  the  judgment  of  the  court  below),  with  refer- 
ence to  a  mowing-machine  taken  in  execution  against  a  husband, 
which  his  wife  alleged  to  be  her  property,  that  the  Act  of  Missouri 
known  as  the  Married  Women's  Act,  passed  March  25,  1875,3  in 
no  wise  interfered  with  the  right  of  a  married  woman  to  acquire, 
or  with  the  manner  of  her  acquiring,  a  separate  estate  in  personalty 
by  gift  or  purchase,  as  it  existed  prior  to  its  adoption  ;  the  act 
being  designed  to  enlarge  its  operation,  to  simplify  the  proof  of 
its  existence,  and  to  afford  protection,  especially  against  the  effect 
of  the  husband's  reducing  the  property  to  possession,  by  provid- 
ing that  no  such  reduction  should  be  effectual  which  was  not 
evidenced  by  writing  signed  by  her.  And,  accordingly,  it  was 
further  held,  that  if,  as  a  matter  of  fact,  the  wife  received  the 
mowing-machine  by  gift  or  purchase,  or  both,  from  an  outside 
person,  and  she,  or  some  one  for  her,  held  the  possession  thereof, 
claiming  it  as  hers,  exclusively,  for  several  years  prior  to  its  hav- 
ing been  taken  in  execution,  these  would  be  facts  from  which  a 
court  or  jury  might  conclude  that  she  owned  the  property,  and, 
if  free  from  fraud  on  her  part,  she  could  hold  it  against  her  hus- 
band's creditors.* 

It  was  held,  in  accordance  with  this,  in  the  same  State,  that 
where  a  married  woman  brought  into  Missouri  from  a  foreign 
country  money  that  belonged  to  her,  which  by  agreement  between 
herself  and  husband,  both  before  and  after  she  came  to  Missouri, 
was  to  be  invested  as  her  individual  property,  free  from  the  con- 
trol of  her  husband,  then  such  fund,  and  any  property  in  which 
it  was  invested,  continued  to  be  her  separate  property,  so  long  as 
it  was  so  held,  managed,  and  used  by  her,  and  during  such  time 
was  not  subject  to  seizure  or  sale  under  execution  as  the  property 

1  63  Mo.  59.  Mo.  332;  The  State  v.  The  Chatham  Nat. 

2  80  Mo.  130.  Bank,  80  Mo.  626  ;  Kidwell  v.  Kirkpat- 
s  Laws  1875,  p.  61;  E.  S.  1879,  §  3296.  rick,  70  Mo.  214;  Bangert  v.  Bangert,  13 
*  And  see  Hammons  o.  Renfrow,  84  Mo.  App.  144,  153. 
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of  the  husband,  or  for  the  payment  of  his  debts.^  And  in  The 
State  V.  The  Chatham  Nat.  Bank,^  it  was  held,  that  chattels  so 
brought  as  her  separate  property  she  would  continue  to  possess  as 
such,  after  she  came  to  this  country,  irrespective  of  the  consent  of 
her  husband,  and  be  protected  against  the  acts  and  doings  of  her 
husband,  which  might  be  in  derogation  of  her  rights  and  estate  so 
acquired  to  her  separate  use.  But  if  such  chattels  had  not  been 
impressed  witli  a  trust  of  her  separate  use,  exclusive  of  her  hus- 
band, then  whether  they  become  so  impressed  after  her  arrival  in 
this  country  would  depend  upon  the  consent  of  her  husband.  And 
this  independent  of  the  Married  Women's  Acts.  In  the  same 
State,  under  their  Act  of  1875,  it  was  held  that  in  a  contest  be- 
tween a  wife  and  her  husband's  creditors,  mere  evidence  that  she 
purchased  the  property  during  coverture  is  not  sufficient  to  give 
her  a  title.  It  must  satisfactorily  appear  that  the  property  was 
paid  for  with  her  own  separate  funds,  and,  in  the  absence  of  such 
evidence,  the  presumption  is  a  violent  one  that  the  husband  fur- 
nished the  means  of  payment.  While  the  statute  enlarges  the 
rights  and  throws  additional  safeguards  around  the  rights  of  mar- 
ried women  in  respect  of  certain  personal  property,  the  same  proof 
as  before  the  statute  is  essential  to  establish  the  fact  of  the  pur- 
chase having  been  made  with  her  separate  means.^ 

The  presumption  of  law  is  that  property  acquired  by  a  married 
woman  during  coverture  was  paid  for  with  the  means  of  her  hus- 
band.* The  burden  of  proof,  therefore,  rests  on  a  married  woman 
to  show  by  evidence  to  the  satisfaction  of  the  jury,  that  she  is  in 
fact  the  sole  and  separate  owner  of  property  for  which  she  brings 
an  action.^  And  while  the  general  rule  as  to  the  presumption 
from  possession  is,  that  the  possession  of  personal  property  is 
prima  facie  evidence  of  its  ownership,  this  rule  has  no  just  ap- 
plication where  the  question  of  ownership  arises  between  husband 
and  wife,  because  the  possession  of  their  personal  property  is  ne- 
cessarily in  a  large  measure  a  joint  possession.  The  general  rule 
is  held  to  be  that  whether  the  possession  be  physically  in  the  hus- 
band or  the  wife,  the  title  is  presumptively  in  the  husband.^ 

In  Burns  v.  Bangert,^  it  was  held,  that  the  Missouri  Act  of  1875  ' 
has  not  changed  this  rule ;  that  if  a  wife  were  carrying  on  busi- 
ness in  her  own  name  as  a  feme  sole  trader,  her  name  on  a  sign 
above  her  place  of  business,  her  money  deposited  in  bank  in  her 

1  The  State  i>.  Smit,  20  Mo.  App.  50.        Gamber,  18  Pa.  St.  306  ;  Keeny  v.  Good, 

2  80  Mo.  626.  21  Pa.  St.  349;  Walker  v.  Reamey,  36  Pa. 
^  McFerran  v.  Kinney,   22  Mo.  App.     St.  410. 

554.  5  Heinelreicli  v.  Carlos,  24  Mo.  App. 

4  Sloan  V.  Torrey,  78  Mo.   625.     See  264. 
Leitz  u.  Mitchell,   94  U.  S.  580,  supra ;  e  Burns  v.  Bangert,  16  Mo.  App.  22. 

"Weil  V.  Simmons,  66  Mo.  620;  Gamber  v.  '  Eev.  Stats.  §  3296. 
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own  name,  and  in  her  own  name  checked  out  by  her,  — such  cir- 
cumstances would  rebut  the  presumption.  But  the  mere  fact  that 
husband  and  wife  are  living  together  on  a  farm  and  accumulating 
money  by  the  joint  earnings  of  themselves,  of  the  minor  children 
of  the  wife,  and  of  hired  men,  and  that  the  moneys  so  accumu- 
lated are  kept  at  home  by  the  wife,  are  not  sufficient  to  rebut  this 
presumption.^ 

And  in  Texas,  where  a  wife  claimed  personal  property  as  her 
own  separate  property,  in  distinction  from  its  being  community 
property,  which  was  taken  in  execution  against  her  husband,  the 
court  held  that,  the  presumption  being  that  all  property  acquired 
by  either  the  husband  or  the  wife  during  marriage,  by  onerous 
title,  is  community  estate,  the  burden  of  proving  that  any  portion 
of  it  thus  acquired  is  the  separate  estate  of  the  wife  rests  upon 
the  party  asserting  that  fact.^ 

Where  the  property  has  been  paid  for  in  money,  it  must  be 
made  reasonably  clear  that  this  money  was  derived  by  the  wife  in 
such  manner  as  to  constitute  it  her  own  separate  funds.  The 
wife  may  become  a  merchant ;  but  she  must  conduct  the  business 
with  goods  which  are  her  separate  property,  and  must  not  invest 
the  community  estate,  or  the  credit  of  her  husband,  in  the  pur- 
chase of  the  goods,  if  she  wishes  them  to  be  exempt  from  her 
husband's  debts.  For  this  reason  she  cannot  purchase  on  credit, 
but  must  confine  herself  to  buying  for  cash  only,  and  be  ready  to 
show  that  the  money  so  used  is  her  separate  means.  If  the 
profits  made  upon  sales  of  the  goods  are  mingled  with  her  sepa- 
rate money  in  the  purchase,  —  such  profits  becoming  the  commu- 
nity estate  of  herself  and  husband,  —  she  must  be  prepared  to  show 
how  much  of  her  own  money  entered  into  the  purchase.  The 
burden  of  proving  this  is  on  her,  and  not  upon  the  creditor  who 
seizes  the  goods  for  her  husband's  debts.  So  where,  in  Texas,  a 
married  woman  in  carrying  on  business  mingled  all  her  pur- 
chases together;  buying  goods  from  time  to  time,  presumably 
with  the  proceeds  of  such  as  were  sold,  as  there  was  no  proof  to 
the  contrary,  and  as  she  in  all  respects  carried  on  business  as 
any  other  merchant  who  buys  for  cash  and  credit,  and.invests  the 
proceeds  of  the  sale  of  his  goods  in  the  replenishment  of  his 
stock  ;  as  it  is  established  law  in  Texas,  under  their  statute,  tliat 
the  profits  of  the  wife's  separate  estate  are  community  property, 

1  As  to  cases  before  the  passage  of.  the  Cox  v.  Miller,  54  Tex.  26  ;  Ezell  v.  Dod- 
Act,  see  Woodford  v.  Stephens,  51  Mo.  son,  60  Tex.  332;  Braden  v.  Gose,  57  Tex. 
443  447;  Kidwell  v.  Kirkpatrick,  70  Mo.  41;  Wallace  w.  Finberg,  46  Tex.  35;  Green 
214i  overruling  a  dictum  to  the  contrary  v.  Fergusen,  62  Tex.  529;  Gilliard  v.  Chess- 
in  Tennison  v.  Tennison,  46  Mo.  77.'  ney,  13  Tex.  337. 

2  Epperson  v.  Jones,  65  Tex.  425.     See 
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if  the  profits  made  upon  the  sales  of  the  goods  are  mingled  with 
the  wife's  separate  money  in  the  purchase,  it  was  held  that  she 
must  be  prepared  to  show  how  much  of  her  separate  means  she 
used  in  buying  the  goods ;  tlie  burden  of  proving  this  being  on 
her,  and  not  upon  the  creditor  seizing  the  goods  for  the  husband's 
debts. 1 

But  in  Wisconsin,  under  their  statute,^  it  has  been  held,  that 
even  where  the  wife  claims  title  to  property  seized  on  execution 
against  her  husband  by  virtue  of  a  conveyance  from  him  to  her, 
as  it  is  the  established  law  in  that  State,  that  a  married  woman 
having  a  separate  estate  may  deal  with  her  husband  respecting 
the  same  ;  loan  him  money  ;  take  a  transfer  of  property  from 
him  in  payment  thereof,  and  buy  property  of  him,  provided  the 
transaction  was  fair  and  honest  and  not  in  fraud  of  creditors ;  ^ 
the  burden  of  proof  is  upon  her  only  to  show  that  she  purchased 
the  property  for  a  valuable  and  adequate  consideration  paid  out 
of  her  separate  estate,  or  by  some  other  person  for  her.  That 
being  shown,  the  burden  of  proving  such  conveyance  to  have  been 
made  in  fraud  of  her  husband's  creditors  is  upon  the  party  attack- 
ing the  conveyance.* 

In  Massachusetts  and  some  other  States,  contracts  between 
husband  and  wife  are  prohibited.* 

In  Pennsylvania,  their  Act  of  1848  provides  that  property  of 
whatever  nature  or  kind  which  shall  accrue  to  a  married  woman 
during  coverture,  shall  be  owned  and  enjoyed  by  her  as  her  own' 
separate  property,  and  shall  not  be  subject  to  levy  and  execution 
for  the  debts  and  liabilities  of  her  husband.  It  has  been  held  that 
it  was  her  property  only  that  the  legislature  intended  to  protect 
under  this  act ;  her  earnings,  her  efforts,  and  her  credit  being  her 
husband's,  since  the  Act  of  1848,  as  before.  What  she  may  be 
said  to  acquire,  as  the  result  of  her  skill  and  industry,  or  on  her 
merely  personal  credit,  accrues  to  the  husband,  and  as  to  credit- 
ors is  to  be  taken  as  his.^     A  married  woman  there  must  have  a 

1  Epperson  v.  Jones,  65  Tex.  425;  s.  0.  '  Evans  v.  Eugee,  57  Wis.  623;  Brick- 
mom.  Jones  V.  Epperson,  69  Tex.  686.    See     ley  v.  Walker,  68  Wis.  563. 

Cleveland  v.  Cole,  65  Tex.  402;   Braden  v.  6  gge  Mass.  Pub.  Stat.   1882,  ch.  147, 

Gose,  57  Tex.  41;    Green  v.  Fergusen,  62  §§  2,  3,  7,  and  11;  and  see  Lord  v.  Parker, 

Tex.  529.  3  Allen,  127;  Edwards  v.  Stevens,  3  Allen, 

2  Laws  of  1872,  ch.  155;  R.  S.  §§  2343,  315;  Smith  v.  Gorman,  41  Me.  405;  Mc- 
2345.  Keen   u.   Frost,   46   Me.   239;    Dwelly  v. 

8  Beard  v.  Dedolph,  29  Wis.  136 ;  -Dwelly,  46  Me.  377. 
Hoxie  V.  Price,  31  Wis.  82;  Breslauer  J).  «  Raybold  v.  Eaybold,  8  Harris,  311. 
Geilfuss,  65  Wis.  387  ;  before  the  statute  Goods  purchased  by  a  married  woman  on 
of  1872,  the  powers  possessed  by  mamed  her  own  credit  are  not  her  separate  prop- 
women  being  greatly  enlarged  by  that  en-  erty.  Robinson  v.  Wallace,  3  Wright, 
actment.  Krouskop  v.  Shoutz,  61  Wis.  133.  Her  credit  is  nothing  in  the  eyes  of 
215,  216;  Houghton  v.  Milburn,  54  Wis.  the  law.  When  she  does  contract,  the  law 
554 ;  Carney  v.  Gleissner,  62  Wis.  497.  esteems  her  the  agent  of  her  husband. 
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separate  estate  to  protect  her  purchase  upon  credit,  —  an  estate 
available,  and  proportionate  to  the  credit  it  supports.  The  pur- 
chase must  in  fact  be  made,  not  upon  her  credit,  but  upon  the 
credit  of  her  separate  estate ;  upon  her  ability  to  pay  out  of  her 
own  funds.i 

But  the  later  Pennsylvania  Act  of  1872  provides  that  the  sepa- 
rate earnings  of  any  married  woman,  howsoever  realized,  shall 
accrue  to  and  inure  to  her  separate  benefit  and  use,  and  be  under 
her  exclusive  control,  as  if  she  were  a,  feme  sole,  and  not  be  liable  to 
any  claim  of  the  husband  or  his  creditors ;  and  that  "  in  any  suit 
at  law,  or  in  equity,  in  which  the  ownership  of  such  property  shall 
be  in  dispute,  the  person  claiming  such  property  under  this  act 
shall  be  compelled,  in  the  first  instance,  to  show  title  and  owner- 
ship in  the  same."  It  was  held,  that,  under  this  act,  it  was  not 
the  intention  of  the  legislature  to  dispense  with  the  presumption 
which  ordinarily  and  of  necessity  arises  in  favor  of  creditors,  in 
transactions  between  husband  and  wife,  affecting  the  ownership 
of  property  in  the  wife's  name.  Hence,  where  a  business  belong- 
ing to  the  husband  was  transferred  to  his  wife,  the  business  there- 
after being  carried  on  by  the  husband,  but  as  "  agent "  for  his 
wife,  it  was  held  that  property  purchased  with  the  earnings  of  the 
business  was  the  property  of  the  husband,  and  was  liable  to  be 
taken  under  an  execution  against  him  ;  the  earnings  of  the  busi- 
ness being  those  of  the  husband  and  not  of  the  wife,  the  business 
having  been  really  his.'''  And  in  Blum  v.  Moss,^  where  a  husband 
purported  to  carry  on  business  as  "  the  agent "  of  his  wife,  buy- 
ing goods  as  her  agent,  giving  notes  therefor  signed  by  her,  and 
paying  the  notes  out  of  the  proceeds  of  the  business,  it  was  held 
that,  as  the  whole  business  was  conducted  by  the  husband  without 
the  slightest  reference  to  his  wife's  personal  estate  —  her  name 
being,  from  the  evidence,  so  obviously  used  as  a  cloak  to  cover 
the  property  from  the  claims  of  the  husband's  creditors,  —  that  it 
could  not  be  overlooked  or  ignored  that  the  property  was  his 
and  not  hers ;  the  court  holding  that  if  there  was  any  one  thing 
settled  in  relation  to  the  subject,  it  is,  that  whilst  a  married 
woman  may  buy  goods  on  credit,  it  must  be  on  the  credit  of  her 
separate  estate,  and,  as  against  the  creditors  of  her  husband,  she 
must  affirmatively  establish  that  fact.  But  where  a  feme  covert 
owns  property  of  value  sufficient  to  serve  as  the  foundation  of  a 
credit,  direct  proof  that  the  credit  was  based  upon  it  may  not  be 
necessary,  as  the  jury  may  infer  that  fact  from  the  circumstances 

Hough  V.  Jones,  8  Casey,  432 ;  Hallowell  2  Leinbach  v.  TempHn,  105  Pa.  522. 

V.  Hater,  11  Casey,  375.  °  116  Pa.  163. 

1  Gault  V.  Saffin,  8  Wright,  307. 
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surrounding  the  transaction,  where  they  are  of  that  nature  that 
such  an  inference  can  be  drawn  from  them.i  But,  as  against  the 
creditors  of  her  husband,  she  must  affirmatively  establish  the  fact 
that  goods  bought  by  her  on  credit  were  bought  on  the  credit  of 
her  separate  estate.^ 

In  Louisiana,  the  presumption  of  the  law  is  that  property  pur- 
chased during  the  marriage  belongs  to  the  community  and  is  lia- 
ble to  its  debts,  because  purchased  during  the  marriage,  whether 
the  purchase  was  made  in  the  name  of  both  or  either  of  the 
spouses.  But  when  the  purchase  is  made  in  the  name  of  the 
wife,  she  has  the  faculty  of  rebutting  this  presumption  by  proof 
that  she  purchased  the  property,  as  her  separate  property,  by  the 
investment  of  her  paraphernal  funds,  which  were  administered 
by  her  separately  and  apart  from  her  husband  ;  so,  where  the  pur- 
chase was  made  in  the  name  of  the  wife,  under  her  authority, 
the  price  being  actually  paid  by  her  with  her  paraphernal  funds, 
and  the  property  thereafter  having  been  regarded  and  treated  as 
her  own,  it  was  held  that  she  had  successfully  rebutted  the  pre- 
sumption of  law  that  the  property  purchased  during  the  marriage 
was  community  property.^ 

In  California,  property  acquired  by  either  spouse  after  marriage 
is  community  property.  But  in  Harris  v.  Harris,*  a  woman  be- 
fore marriage  filed  a  declaratory  statement  in  the  proper  United 
States  land  office,  of  her  settlement  upon  and  intention  to  pre- 
empt land  on  which  she  was  then  living.  After  marriage  she, 
with  her  husband,  jointly  occupied  tlie  land,  which  they  cultivated 
and  improved.  She  borrowed  money  upon  her  own  faith  and 
credit;  paid  the  government  for  the  land,  and  the  patent  was 
issued  to  her  in  her  own  name,  witli  her  husband's  knowledge 
and  consent.  The  court. held  that,  as  between  her  husband  and 
herself,  the  land  was  the  separate  property  of  the  wife,  and  was 
not  community  property. 

2.  Reduction  into  Possession. 

Resulting  from  the  relation  existing  between  husband  and  wife, 
many  cases  under  these  acts  have  arisen  as  to  the  effect  on  the 
wife's  property  of  such  relation,  and  as  to  the  acts  of  the  husband 
which  amount  to  a  reduction  into  possession  of  the  wife's  per- 
sonal property.  "We  examine  some  of  the  cases  bearing  on  these 
questions. 

1  Blum  V.  Ross,  116  Pa.  163;  Bouard  2  Seeds  v.  Kahler,  76  Pa.  262;  Blum  v. 

V.  Kittenng,  101  Pa.  181;  Hess  v.  Brown,     Ross,  116  Pa.  163,  168. 
Ill  Pa.  124.  3  stauffer  v.  Morgan,  39  La.  An.  632. 

«  71  Cal.  314. 
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In  Woodford  v.  Stevens,'  it  was  held  that  the  husband,  by  mar- 
riage, acquires  an  absolute  right  to  all  the  personal  property  in 
possession  belonging  to  his  wife,  and  that  all  subsequent  acquisi- 
tions by  his  wife  of  choses  in  possession  vest  absolutely  in  him, 
unless  such  acquisitions  be  given  or  transferred  to  her  or  to  him, 
for  tier  sole  and  separate  use.  Where  a  husband,  by  means  of  the 
marriage,  acquires  tlie  absolute  right  to  personal  property  in  pos- 
session, he  cannot  be  declared  a  trustee  for  his  wife  by  loose  and 
general  remarks  in  conversations.  To  establish  such  a  trust 
against  the  husband,  the  authorities  are  united  that  the  evidence 
must  be  clear  and  unequivocal.^ 

So,  again,  nothing  is  clearer  at  law  than  that  the  wife  cannot 
be  the  recipient  of  a  gift  from  the  husband  so  as  to  vest  in  her  a 
legal  title  to  the  subject-matter  of  the  gift.  Their  unity  prevents 
it.  The  personal  property  of  the  wife  at  law  belonging  to  the  hus- 
band ;  as  soon  as  a  gift  is  made  to  the  wife,  the  gift  becomes  the 
property  of  the  husband.  Courts  of  equity,  however,  where  the 
intention  of  the  husband  is  plain  that  his  wife  should  have  to  her 
separate  use  a  portion  of  his  estate,  and  when  the  rights  of  credit- 
ors are  not  in  the  way,  will  raise  in  him  a  trust,  when  no  third 
person  is  interposed  as  trustee,  and  will  compel  him,  for  the  bene- 
fit of  his  wife,  to  execute  the  trust  with  which  the  property  may 
have  been  clothed.^  In  this  case,  the  husband  was  in  possession 
of  personal  property  bequeathed  to  his  wife  by  a  former  husband, 
as  administrator  of  such  former  husband.  He  made  a  final  settle- 
ment, and  it  was  ordered  by  the  court  that  he  and  his  wife  should 
retain  all  the  proceeds  of  the  estate  of  the  deceased  in  their  hands. 
The  court  held  that,  in  contemplation  of  law,  property  is  reduced 
into  possession  when  it  is  in  such  a  state  that  the  husband  can 
lawfully  take  it  into  his  hands  if  he  will.  It  is  not  necessary  that 
he  should  have  actually  taken  it  into  his  custody.  If  he  has  a 
right  to  do  so  at  his  will,  it  is  enough.  When  no  suit  at  law  or 
equity  is  necessary  to  obtain  possession  of  personal  property,  and 
the  husband  may  if  he  will  take  actual  possession  of  it,  but  fails 
or  neglects  to  do  so,  the  property  is  not  the  less  reduced  into 
his  possession.  If  the  property  was  in  the  possession  of  the  wife, 
then  the  possession  of  the  wife  was  the  possession  of  the  husband. 
And  it  was  further  held  that,  at  the  date  of  the  order,  the  posses- 
sion of  the  husband,  as  administrator,  ceased,  and  that  his  pos- 
session jure  mariti  commenced.* 

In  Georgia,  it  has  been  held  that  property  belonging  to  a  woman 

1  51  Mo.  443,  447.  '  Walker  v.  "Walker,  25  Mo.  367,  375. 

2  Woodford  V.  Stephens,  51  Mo.  443,  «  Ibid. 
447;  Kidwell  v.  Klrkpatrick,  70  Mo.  214. 

VOL.  1.  16 
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prior  to  her  marriage  may,  by  the  laws  of  the  State,  be  reduced 
to  possession  at  any  time  during  the  coverture ;  but  it  is  optional 
for  the  husband  to  do  so  ;  and  if  he  fails  or  refuses  to  subject  it  to 
his  control,  he  cannot  be  compelled  to  do  so  by  creditors  or  others, 
to  the  exclusion  of  the  wife's  rights  or  interests  therein.  And, 
notwithstanding  the  act  of  1866,  making  such  property  the  sepa- 
rate property  of  the  wife,  he  can  still  reduce  it  to  possession ;  but 
if,  after  the  passage  of  that  act,  he  reduced  it  to  possession  for 
her,  as  her  estate,  and  in  consideration  of  having  made  use  of  it 
for  his  own  purposes,  gave  her  a  mortgage  bond  fide,  to  secure 
the  debt  so  created,  the  lien  was  good,  and  took  precedence  of  the 
subsequently-acquired  liens  of  other  creditors,  although  he  might 
have  been  in  failing  circumstances.^ 

In  Troxell  v.  Stockberger,^  it  has  been  held  that,  in  Pennsyl- 
vania, the  fact  that  a  husband  acts  as  agent  for  his  wife  in  buying 
and  selling,  and  in  investing  her  money,  does  not,  without  her 
consent,  transfer  her  property  to  him.  The  purpose  of  the  Penn- 
sylvania act  of  1848  is  to  protect  a  married  woman  in  the  enjoy- 
ment of  her  separate  property.  It  is  not  necessary  that  her 
property  be  exclusively  in  her  own  possession.  It  may  be  in  the 
concurrent  possession  of  herself  and  her  husband,  without  causing 
a  forfeiture  of  her  right  of  property.^ 

And  in  New  Hampshire  it  has  been  held,  where  a  husband 
lived  on  a  farm  owned  by  his  wife,  which  he  managed  as  her 
agent,  and  which  she  had  bought,  paying  part  of  the  price  with 
money  bequeathed  to  her, — securing  the  balance  by  her  note  and 
a  mortgage  upon  the  premises,  and  taking  the  conveyance  to  her 
separate  use,  free  from  the  control  or  interference  of  her  husband,  — 
that  proceeds  of  timber  sold  off  the  land  by  the  husband  for  the 
purpose  of  raising  funds  to  pay  off  the  mortgage,  there  being  no 
fraud  in  the  matter,  could  not  be  taken  in  attachment  for  a  debt 
of  the  husband.* 

Fraudulent  representations  were  made  to  a  husband  who  was 
acting  as  agent  for  his  wife,  by  means  of  which  she  was  induced 
to  buy  stock  at  an  exorbitant  price.  Subsequently  her  husband 
became  an  officer  of  the  corporation,  and  much  of  the  money  which 
his  wife  had  paid  in  for  stock  was  paid  out  under  the  direction, 
and  with  the  consent  of  her  husband,  as  an  officer  of  the  company. 

1  Grote  V.  Pace,  71  Ga.  231;  Sperry  v.  2  105  Pa.  405. 

Haslarti,  57  Ga.  442 ;  Archer  v.  Gerill,  67  *  See    Holcomb    v.    People's    Savings 

Ga.  195;  Sterling  ».  Sims,  72  Ga.  51.     In  Bank,  11  Norris,  338. 

Georgia  the  Act  of  1789  places  real  upon  *  Webster  v.  Farnum,   60  N.  H.   568. 

the  same  footing  as  personal  property  as  And  see  Horn  v.  Cole,  51  N.  H.  287;  Ste- 

to  the  marital    rights  of   the  husband^  yens  v.  Dennett,  51  N.  H.  324,  333, 
Prince's  Dig.  225  ;   Sterling  v.  Sims,  72 
Ga.  54. 
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On  a  bill  filed  by  her  to  set  aside  the  sale,  it  was  claimed  that  she 
was  estopped  by  the  acts  of  her  husband.  But  the  court  held  that 
a  sufficient  answer  to  that  position  was,  that  while  her  husband 
was  paying  out  or  consenting  to  the  paying  out  of  the  money,  he 
was  not  then  acting  as  his  wife's  agent,  but  as  an  officer  of  'the 
corporat«Dn,  and  that,  therefore,  there  could  be  no  ground  of  es- 
toppel as  to  his  wife.^ 

It  has  been  repeatedly  held  that  while,  under  statutes  which 
permit  a  married  woman  to  have  separate  property;  to  make 
contracts,  and  to  do  business  as  a.  feme  sole,  she  may  avail  herself 
of  the  services  and  agency  of  her  husband  in  the  conduct  of  her 
business,  or  in  the  management  of  her  property,  without  neces- 
sarily subjecting  it,  or  the  profits  arising  from  his  management,  to 
the  claims  of  his  creditors  ;  yet  an  insolvent  debtor  may  not  use 
his  wife's  name  as  a  mere  device  to  cover  and  keep  from  his  cred- 
itors the  assets  and  profits  of  a  mercantile  business  which  is  in 
truth  his  own.^ 

And  from  the  opportunity  that  the  marriage  relation  affords  the 
husband  and  wife  to  conduct  a  scheme  to  defraud  creditors,  the 
transaction  will  be  vigilantly  scrutinized  by  the  courts,  particularly 
when  fraud  is  charged.  And  while  any  device  designed  to  cover 
the  property  or  acquisitions  of  the  husband's  debtor,  or  to  conduct 
his  business  in  the  name  of  the  wife,  or  some  member  of  the  fam- 
ily, to  defraud  creditors,  is  a  .fraud  which,  when  discovered,  the 
law  will  not  tolerate,  but  will  brand  with  the  mark  of  its  condemna- 
tion ;  yet  the  mere  fact  that  the  husband  gives  his  services  to  the 
wife  in  the  conduct  of  her  separate  business,  is  not  of  itself  suffi- 
cient to  vitiate  it  with  fraud,  or  to  make  her  interest  in  the  busi- 
ness or  tlie  profits  arising  out  of  it,  chargeable  with  his  debts. 
In  Abbey  v.  Deyo,^  it  was  held  that  a  husband  may  work  for 
his  wife  in  the  management  of  her  separate  business  or  property, 
without  any  compensation,  and  his  creditors  will  not  thereby  ac- 
quire any  rights  against  the  wife  or  her  property.  And  to  the 
same  effect,  it  was  held  in  King  v.  Voos,*  that  if  a  husband 
chooses  to  give  his  services  to  his  wife,  in  the  management  of 
her  separate  property  or  business,  the  fruit  of  such  labor  is  not 
his  but  another's,  and  on  principle,  the  creditor  cannot  seize  and 
appropriate  it  to  the  payment   of  his   debt.     So  that  if  a  hus- 

1  Booth  V.  Smith,  117  111.  370.  ner  (Iowa),  5  N.  W.  Rep.  689;  White  v. 

"  Hyde  v.  Frey  (Ind.),  28  Fed.  Rep.  Hildreth,    32  Vt.    265  ;    Webster  v.  Hil- 

819,  823.     See  Brudge  v.  Bolin  (Ind.),  6  dreth,  33  Vt.  457;  Voorhees  v.  Bonestell, 

N.  E.  Rep.  140;  Cooper  v.  Ham,  49  Ind.  16  Wall.  16;  Aldridge  v.  Muirhead,  101 

393;  Scott  V.  Hudson,  86  Ind.  288;  Mc-  U.  S.  397. 
Lean  v.  Hess  (Ind.),  7  N.  E.  Rep.  567;         »  44  N.  Y.  343. 
Hoot  V.  Sorrell,   11  Ala.  386;  Corning  v.  *  14  Oreg.  91,  97. 

Fowler,  24  Iowa,  584;  Hamilton  v.  Light- 
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band  chooses  to  give  his  wife  his  services  in  the  conduct  of  her 
separate  business,  the  creditor,  having  no  power  over  his  volition, 
or  to  compel  him  to  work  for  his  benefit,  is  not  defrauded.  Nor 
is  the  fact  of  such  service  being  rendered  any  ground  for  subjecting 
her  interest  in  such  business,  or  the  profits  arising  out  of  it,  to  the 
payment  of  her  husband's  debts.^ 

Where  an  action  was  brought  against  a  husband  and  wife  on  a 
promissory  note  and  a  check,  the  signatures  on  which  were  both 
by  the  husband,  he  claiming  that  he  so  signed  them  only  as  agent 
for  his  wife ;  the  court  held  that  if  he  did  so  sign  them,  then  they 
were  not  jointly  liable,  and  if  he  did  not  so  sign  them,  but  signed 
for  both  as  principals,  they  would,  even  then,  not  be  jointly  liable 
without  evidence  of  the  agency  in  the  husband  to  sign  his  wife's 
name.^ 

Speculations  in  stocks  and  securities  upon  margins  being  held, 
in  New  Jersey,  as  wagers  within  the  act  to  prevent  gambling,  un- 
lawful ;  ^  it  was  held  that  a  promissory  note  and  assignments  of 
bonds  and  mortgages,  given  to  a  broker  by  a  married  woman,  un- 
der her  husband's  inducements,  for  the  purpose  of  being  used  in 
such  gambling  transactions,  would,  on  a  bill  filed  by  the  wife,  be 
ordered  to  be  given  up  by  the  broker  (who  had  taken  them  with 
knowledge  of  the  facts)  to  be  cancelled,  as  being  void  for  illegal- 
ity of  consideration.* 

In  Norris  v.  McCarnia,^  it  was  held  that  while  a  married  woman, 
whose  money  was  being  used  by  her  husband  in  business,  might 
be  estopped  from  claiming  she  was  a  partner  in  the  business  with 
her  husband,  when  she  had  allowed  her  husband  to  use  the  prop- 
erty as  his  own,  and  when  her  assertion  of  a  claim  upon  it  as  a 
partner  would  disappoint  her  husband's  creditors,  who  had  be- 
come such  while  the  appearances  held  out  were,  that  the  property 
was  that  of  her  husband ;  yet  if  she  was  estopped  from  claiming 
that  she  was  a  partner,  and  so  entitled  to  an  interest  in  the  busi- 
ness, she  was  not  estopped  from  asserting  that  her  husband  was 
a  debtor  to  her,  if  such  was  the  fact,  for  her  actual  advances  to  him 
as  a  loan. 

1  See  Cooper  v.  Ham,   49   Ind.   393;  Plossv.  Thomas,  6  Mo.  App.  157;  Kiitclier 

Miller  v.  Peck,  18  W.  Va.  81;   Buckley  v.  v.  Williams  (N.  J.),  3  Atl.  Rep.  257. 
Wells,  33  N.  Y.  518;  Hossfeldt  v.  Dill,  28  2  Wilderman  v.  Rogers,   66   Md.   127. 

Minn.   469 ;    Dayton  v.  Walsh,   47   Wis.  And    see    Lowekamp    v.    Koechling,    64 

117;  Cubberley  v.  Scott,  98  111.  38;  Ben-  Md.  95. 

nett  V.  Stout,  98  111.  47;'  Lewis  v.  Johns,  8  See  Flagg  v.  Baldwin,  11  Stew.  Eq. 

24  Cal.  98;  Parker  v.  Bates,  29  Kans.  598;  219. 

Coon  V.  Kigden,   4  Col.  275;  Martinez  v.  *  Tantum  v.  Arnold,  42  N.  J.  Eq.  60. 

Ward,  19  Ela.  175;  Wells  v.  Smith,  54  6  (Mich.)  29  fed.  Kep.  757. 

Ga.  262;   Rankin  d.  West,  25  Mich.  200; 
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3.  Her  Separate  Property. 

The  enactment  of  statutes  recognizing  the  separate  existence  of 
a  married  woman,  by  securing  her  separate  property  to  her  exclu- 
sive use,  as  against  the  hus,band  and  his  creditors,  and  by  confer- 
ring upon  her  to  a  greater  or  less  extent  the  power  of  entering  into 
contracts  respecting  her  property,  and  of  disposing  of  it  indepen- 
dently of  her  husband,  has  changed  the  common  law  in  many 
respects,  end  among  others  the  rule  which  was  based  on  the  idea 
of  the  legal  unity  of  husband  and  wife,  which  disabled  them  from 
entering  into  contracts  with  each  other,  or  from  enforcing  such 
contracts  by  suit. 

In  Khode  Island  it  was  held  that,  under  the  provisions  of 
their  statute,^  a  married  woman  might  purchase  the  property  of 
her  husband,  paying  for  it  out  of  her  separate  estate  ;  might  loan 
him  money  from  her  separate  estate,  and  had  the  same  right  to 
expect  and  receive  security  and  payment  as  any  other  creditor.^ 
It  was  also  held,  in  the  same  State,  that  if  the  husband  and  wife 
treat  each  other  as  lender  and  borrower,  the  contract  of  loan  carries 
with  it  its  usual  incident  of  interest ;  and  that  the  wife  is  entitled 
to  be  credited,  in  an  account  between  her  and  her  husband,  with 
the  proceeds  of  the  sale  of  her  property,  although  they  have  been 
applied  to  defray  family  expenses  with  her  consent  and  approval.^ 

It  has  also  been  held  there  that  she  can  acquire  by  purchase,  or 
gift  from  a  third  person,  the  note  or  other  obligation  of  the  hus- 
band, given  for  his  indebtedness,  and  that  she  is  entitled  to  pay- 
ment therefor  out  of  the  estate  of  the  husband,  precisely  as  such 
third  person  would  have  been.  Should  it  become  necessary  for 
her  to  enforce  payment  by  suit,  she  can  do  so  by  her  next  friend 
in  equity,  or  through  a  trustee  of  her  estate  appointed  by  the  court 
on  her  petition,  under  K.  I.  Pub.  Stats.,  ch.  166,  §  18.^ 

So,  in  Maine,  it  was  held  that  a  husband,  though  insolvent, 
might  convey  real  estate  to  his  wife  in  payment  of  a  note  which 
he  had  given  her  for  money  loaned,  if  there  was  no  intent  to  de- 
fraud or  delay  creditors  ;  °  and  that  the  assignment  to  the  wife 
of  a  mortgage  given  by  the  husband  did  not  discharge  the  mort- 
gage ;  but  that  the  mortgage,  and  the  debt  secured  by  it,  were 
property  which  she  had  the  same  right  to  purchase  and  hold  as 
any  other  person  could  do.® 

And  in  New  York,  that  the  marriage  of  a  female  mortgagee 
with  the  mortgagor,  after  the  New  York  act  for  the  protection  of 

1  R.  S.  c.  136.  *  Franklin  Savings  Bank  v.  Greene,  14 

2  Steadman  v.  Wilbur,  7  R.   I.   481,     R.  I.  1. 

485.  *  Randall  v.  Lunt,  .51  Me.  246. 

s  Hodges  V.  Hodges,  9  E.  I.  32.  «  Bean  v.  Boothby,  57  Me.  295,  302. 
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tlie  rights  of  married  women  '  had  been  enacted,  did  not  extin- 
guish her  right  of  action  upon  the  mortgage.^ 

But  in  Massachusetts,  the  common-law  doctrine  has  not  been 
changed  by  statute,  and,  therefore,  there  can  be  no  valid  contract 
there  between  husband  and  wife  ;  such  being  a  nullity.^ 

In  Missouri,  it  has  been  held  that  money  saved  by  a  married 
woman  in  keeping  boarders,  washing  and  mending  for  them,  with 
the  consent  of  her  husband,  as  well  as  money  given  her  by  her 
father,  and  the  proceeds  of  land  bought  by  her  money  is  her  own ; 
under  sects.  3295,  3296,  Rev.  Sts.  of  Missouri.* 

But  in  Alabama,  while,  under  the  statutes,  a  married  woman 
takes  and  holds  property  to  her  sole  and  separate  use,  having 
therein  a  legal  estate,  yet  the  statutes  do  not  confer  upon  her  a 
general  power  to  dispose  of  such  property.  The  power  of  dispo- 
sition is  limited,  and  is  confined  to  the  specific  mode  prescribed  by 
the  statute.  The  joint  conveyance  in  writing  of  herself  and  hus- 
band, attested  or  acknowledged,  is  the  only  mode  of  disposing  of 
such  property  that  will  operate  to  devest  her  title,  whether  a  sale 
for  money  is  intended,  or  the  exchanging  of  one  article  of  personal 
property  for  another.^  Hence,  it  was  held,  that  where  a  horse  be- 
longing to  a  married  woman  had  been  exchanged  by  her  husband, 
with  her  consent,  but  such  consent  had  not  been  consummated  in 
writing  under  the  statute,  her  legal  title  was  not  devested  in  the 
one,  nor  did  it  inure  to  her  in  the  other.®  So,  in  Woods  v.  Dun- 
lap,''  where  cattle,  a  part  of  a  married  woman's  statutory  separate 
estate,  were  exchanged  for  a  mule  and  a  sorghum  mill,  and  these 
exchanged  for  a  wagon  and  oxen,  —  the  exchanges  being  made  by 
the  wife,  and  by  her  husband  acting  for  her,  and  with  her  author- 
ity, but  no  writings  were  executed,  evidencing  either  exchange,  — 
it  was  held  that  the  title  to  the  wagon  and  oxen  never  vested  in 
the  woman,  and,  therefore,  that  she  could  not  maintain  trover  for 
their  conversion. 

In  New  York,  it  has  been  held  that,  in  all  contracts  relating  to 
her  separate  estate,  a  married  woman  stands  at  law  on  the  same 
footing  as  if  unmarried,  and  she  can,  therefore,  make  negotiable 
paper  which  will  be  governed  by  the  law  merchant,  and  which 
can  be  sued  upon  in  the  ordinary  way  by  general  complaint,  and 

1  Laws,  N".  Y.  1848,  ch.  200.  Wood  v.  Broadley,  76    Mo.   23  ;   State  v. 

2  Power  ;;.  Lester,  23  N.  Y.  .527.  Gregory,  14  Mo.  App,  582. 

Chapman  t;.  Kellogg,  102  Mass.  246,  5  Smyth  v.  Oliver,  31  Ala.  39  ;  Whit- 

248;    Abbott  v.  Winchester,    105    Mass.  man  «.  Abernathy,  33  Ala.  154;  Warfield 

115.      But    see    Model    Lodging    House  u.  Ravisies,  38  Ala.  518  ;  Boiling  i>.  Mock, 

Assoc.  V.  Boston,  114  Mass.  133.  35  Ala.   727  ;  Evans  v.  English,   61  Ala. 

«  Bartlett    v.    Umfried,    94    Mo.    530.  416  ;  Williams  v.  Auerbach,  57  Ala.  90. 
And   see  Coughlin   v.  Ryan,  43   Mo.   99  ;  6  PoUak  v.  Graves,  72  Ala.  347. 

Kidwell    V.   Kirkpatrick,    70  Mo.    214  ;  '  73  Ala.  169. 
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without  special  statements.^  The  New  York  statutes  ^  enable  a 
woman  to  acquire  and  hold  property ;  to  bargain,  sell,  assign,  and 
transfer  it ;  to  carry  on  any  trade  or  business,  and  perform  any 
labor  or  service  on  her  own  account ;  and  they  protect  her  in  the 
enjoyment  of  her  earnings  from  her  trade,  business,  labor,  or 
services,  and  permit  her  to  use  and  invest  such  earnings.^ 

It  is  settled  that  those  things  which  the  statutes  permit  her  to 
do  in  person,  she  may  also  do  by  another  as  her  agent.  This  is 
necessarily  so,  for  she  is  allowed  to  act  in  respect  to  them  as  if 
unmarried,  and  the  improvement  of  her  land,  or  the  management 
of  lier  personal  property,  whether  for  preservation  or  business, 
may  be  conducted  by  her  by  means  of  any  agency  which  any  other 
owner  of  property  may  employ,  and  the  produce  and  increase 
thereof  will  be  hers.*  She  may  do  those  things  through  her  hus- 
band as  her  agent.^  And  she  may  also  have  such  a  community  of 
interest  with  her  husband  in  relation  to  real  estate,  as  will  render 
her  liable  for  his  frauds  relating  to  it ;  and  when  he,  pi'ofessing 
to  act  as  her  agent,  makes  false  representations,  although  without 
her  knowledge,  and  she  receives  the  proceeds,  she  cannot  retain 
the  fruits  of  his  fraud.^ 

In  Pennsylvania,  by  the  Act  of  April  3d,  1872,  a  married  wo- 
man's separate  earnings  were  vested  in  her ;  but  to  obtain  tbe  bene- 
fit of  the  act,  it  is  provided  that  she  must,  by  petition  to  the  Court 
of  Common  Pleas  where  she  resides,  bring  herself  within  the  ben- 
efits of  the  act.  It  has  been  held  under  this  act,  that,  where  a 
married  woman  who  has  brought  herself  within  the  act,  has  a 
separate  estate,  and  she  buys  property  on  the  credit  of  this  separate 
estate,  she  may  hold  it  against  the  creditors  of  her  husband.  And 
it  is  not  necessary  that  she  should  have  paid  for  it  at  tlie  time  of 
the  purchase.  She  is  not  precluded  from  buying  on  credit,  pro- 
vided it  be  on  the  credit  of  her  separate  estate.  In  all  such  cases 
it  is  incumbent  upon  her  to  establish  the  fact  that  the  purchase 
was  so  made,  to  protect  her  title  against  the  creditors  of  her  hus- 
band. A  married  woman  having  no  separate  estate  cannot,  as 
against  her  husband's  creditors,  acquire  reat  or  personal  property 
on  her  personal  credit,  or  on  the  credit  of  her  subsequent  earn- 
ings.    Nor  does  the  fact  that  she  is  a,  feme  sole  trader  modify  tlie 

Freckino  v.  RoUand,  53  N.  Y.  422.  Kew  York  to  form  a  business  partnership 

2  Laws  oAseO,  ch.  90  ;  Laws  of  1862,  with  her  husband,  see  Noel  v.  Kinney,  106 

ch.  172.  N-    Y.    74  ;   Fairlie  v.  Bloomingdale,   38 

'»  Noel  V   Kinney,  106  N.  Y.  74,  77.  Hun,  220;  Zimmerman  v.  Erhard,  58  How. 

«  Knapp!).  Smith,  27  N.  Y.  277,  278;  11 ;  Graff  v.  Kinney,  15  Abb.  N.  C.  399, 

Abbey  v.  Deyo,  44  N.  Y.  343.  affirmed  37   Hun,  140  ;  Scott  v.  Conway, 

'  Rowe  V.  Smith,  45  N.  Y.  230.  58   N.    Y.  619  ;    Bitter  v.   Rathman,   61 

«  Krumm   f:   Beach,    96   N.    Y.  398.  N.  Y.  512.    But  see  Kaufman  ».  Schoeffel, 

As  to  the  right  of  a  married  woman  in  37  Hun,  140. 
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rule  as  to  the  burden  of  proof  being  upon  her  to  show  the  owner- 
ship. Where  the  married  woman  has  no  separate  estate,  property 
bought  by  her  upon  her  individual  credit,  and  subsequently  paid 
for  from  profits  in  business,  is  to  be  regarded  as  the  property  of  her 
husband,  and  is  subject  to  execution  by  his  creditors.  But  where 
she  has  a  separate  estate  of  her  own,  she  may  purchase  property, 
and  it  will  be  protected  as  stated ;  and  it  has  also  been  held  that 
she  may  employ  her  husband  to  superintend  the  business  and  have 
the  benelit  of  his  skill  and  labor.  Additional  property  purchased 
by  such  means  belongs  to  her,  and  if  it  be  acquired  as  the  result 
of  the  original  investment,  the  creditors  of  her  husband  have  no 
right  to  levy  upon  it ;  she  having  as  much  right  to  employ  her 
husband  as  she  has  to  employ  any  other  person.^  And,  in  the 
same  State,  under  their  act  of  1855,  giving  a  wife  the  privileges 
of  a,  feme  sole  trader,  where  her  husband,  from  drunkenness,  pro- 
fligacy, or  other  cause,  neglects  or  refuses  to  provide  for  his  wife, 
or  deserts  her,  it  was  held  that  in  such  a  case,  she  is  to  this  extent 
relieved  from  her  marital  duties  and  disabilities ;  that  she  may 
devote  her  energies  on  her  own  account,  for  the  support  of  herself 
and  her  children,  and  has  a  right  to  her  own  earnings  to  that  end.^ 

In  Iowa,  under  §  3078  of  their  Code,^  as  property  exempted 
from  execution  by  statute  may  be  transferred  by  its  owner,  free 
from  any  claim  of  his  creditors,  without  regard  to  the  uses  to 
■which  he  devotes  the  proceeds,  as  no  prejudice  or  injustice  can  be 
wrought  to  the  creditor  by  such  transfer,  for  the  reason  that  the 
property  is  beyond  his  reach,  and  his  conditions,  rights,  and  rem- 
.edies,  would  not  be  affected  by  the  transfer ;  *  so,  where  a  debtor 
absconds  and  leaves  his  family,  the  wife  holds  the  exempt  prop- 
erty ;  and  her  rights  thereto  and  authoritj'  over  it  are  the  same  as 
those  of  her  husband  when  he  was  holding  it,  and  her  sale  of  such 
property  passes  the  title  to  it.^ 

In  the  same  State,  by  §  2214  of  their  Code,  the  expenses  of 
the  family  are  chargeable  upon  the  property  of  both  the  hus-, 
band  and  wife,  or  either  of  them,  and  in  relation  thereto  they  may 
be  sued  jointly  or  separately.  In  Smedley  v.  Felt,^  it  was  held 
that  the  purchase  of  a  piano  for  use  in  the  family  is  a  family 
expense  which  may  be  charged  against  the  property  of  the  wife. 

1  Baxter   u.   Maxwell,   115    Pa.   469  ;  «  See  sec.  3075. 

Gibbs  &  Sterret  Manuf.  Co.  D.  Goe,  1  Pen-  *  Bevan    u.    Hayden,    13    Iowa,    122; 

nyp.    238;  Seed  v.  Kahler,  76  Pa.  262;  Frost  w.   Shaw,  3   Ohio   St.  270;  Pool  v. 

Spering  v.    Laughlin,  113   Pa.  209.     See  Eeed,    15   Ala.    826;    Cook   v.  Baine,  37 

further,    Noble   v.    Kreuzkamp,    111    Pa.  Ala.  350  ;  Godman  v.  Smith,  17  Ind.  152. 
68  ;  Hess  v.  Brown,   111   Pa.   124  ;  Lein-  6  Waugh  v.  Bridgeford,  69  Iowa,  334  ; 

bach  V.  Templin,  105  Pa.  522  ;  Keeney  v.  Malvin  v.  Christoph,  64  Iowa,  562  ;  Kaw- 

Good,  21  Pa.  349  ;  Shuster  v.  Kaiser,  111  son  v.  Spengler,  62  Iowa,  59. 
Pa.  215.  6  41  Iowa,  588. 

2  Ellison  V.  Anderson,  110  Pa.  486. 
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It  has  also  been  held  that,  under  this  section,  the  husband  and 
wife  are  each  personally  liable.^ 

By  the  Montana  Code  (§  7),  it  is  provided  that  the  property 
owned  by  a  married  woman  before  her  marriage,  and  the  increase, 
use,  and  profits  thereof,  shall  be  exempt  from  all  debts  and  liabil- 
ities of  the  husband,  provided  a  list  of  the  property  of  such  mar- 
ried woman  is  recorded  in  the  office  of  the  register  of  deeds  of  the 
proper  county  .^ 

In  Polmer  v.  Murray ,=*  it  was  held  that  this  provision  was  sub- 
stantially complied  with  where  a  list  was  filed  by  a  woman  before 
marriage,  in  her  maiden  name,  in  which  she  gave  notice  of  her 
intended  marriage ;  and  that,  as  against  a  wrong-doer  to  her  sep- 
arate property,  she  had  a  right  to  sue  in  her  own  name.  And  it 
has  also  been  held  there,  that  creditors  of  a  husband,  whose  wife 
has  made  her  declaration  under  the  statute  as  a  sole  trader,  and 
is  carrying  on  business  in  her  own  name  and  on  her  own  account, 
cannot  seize  the  money  or  property  belonging  to  such  business  in 
satisfaction  of  the  debts  of  the  husband.  The  declaration,  when 
properly  recorded,  is  notice  to  the  public  not  to  trust  the  husband 
on  account  of  the  property  used  in  the  business  of  the  wife  as  a  sole 
trader.  In  order  to  impart  such  notice,  the  declaration  must  spe- 
cifically set  forth  the  nature  of  the  business  the  wife  intends  to 
carry  on  and  transact.  But  where  the  declaration  designated  the 
business  to  be  carried  on  "  as  farming  and  ranching,  keeping  and 
maintaining  a  hotel,  and  buying  and  selling  property,  real,  per- 
sonal, and  mixed,"  it  was  held  that  the  married  woman  could, 
under  this  last  clause,  as  well  purchase  a  saw-mill,  engine,  boiler, 
and  fixtures,  as,  under  the  previous  clauses,  she  could  have  bought 
a  cow  or  horse  for  her  farm,  or  provisions  for  her  hotel.^ 

And  in  Minnesota,  a  claim  by  a  married  woman  for  nursing  her 
husband's  boarder,  under  an  agreement  between  the  husband  and 
wife  that  she  was  to  be  paid  for  such  services,  the  boarder,  how- 
ever, not  being  cognizant  of  such  an  agreement,  was  sustained, 
there  having  been  no  question  of  set-off  or  counter-claim  mixed 
up  with  the  matter.^ 

In  Indiana,  a  married  woman  may  execute  a  promissory  note 

1  Smedley  v.  Felt,  41  Iowa,  58S  ;  Law-  to  a  judgment  against  her  husband  for  the 
rence  v.  Sinnainfin,  24  Iowa,  80  ;  Finn  v.  price  of  the  organ.     And  see  Vandercook 
Rose,  12  Iowa,  565:  Jones  w.  Glass,  48  Iowa,  v.  Gere,  69  Iowa,  467,  and  Enneking  v. 
345  ;  Farrer  v.  Emery,   52  Iowa,  725.     lu  Scholtz,  lb.  473,  as  to  liabilities  of  the 
Frost  D_Parker,  65  Iowa,  178,  it  was  held  wife  in  connection  with  transactions  be- 
that  an  organ  which  was  kept-as  an  article  tween  her  and  her  husband, 
of  family  use  for  several  years  came  within  ^  R.  S.  Mont.  p.  588,  §  866. 
this  section,  although  it  was  alleged  that  '  6  Mont.  125. 
it  was  bought  for  sale,  and  that  the  wife's          *  Shed  v.  Blakely,  6  Mont.  247. 
lands  were  liable  to  be  subjected  in  equity          6  fijiey  v.  Mitchell,  36  Minn.  3. 
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for  property  purchased  by  her,  and  her  ability  to  contract  there  is 
now  the  rule,  and  disability  is  the  exception. i 

By  statute,  too,  in  Indiana,  she  is  expressly  bound  by  an  es- 
toppel in  pais.  While  mere  representations  will  not  estop  a  mar- 
ried woman,  it  has  been  held  there  that,  where  they  are  acted  on 
in  good  faith  by  the  person  to  whom  they  are  made,  and  who  has 
no  information  that  would  lead  him  to  believe  they  are  not  true, 
they  will  estop  her.  If  made  to  one  who  knows  that  they  are  not 
true,  or  to  one  who  is  chargeable  with  that  knowledge,  they  will 
not  have  the  effect  of  an  estoppel.  Where,  however,  to  permit 
the  married  woman  to  deny  what  she  has  positively  affirmed  would 
operate  as  a  fraud  upon  one  who  has  acted  in  good  faith,  she  will 
be  held  to  be  estopped.  It  may  be  that  mere  silence  when  she 
should  speak  will  not  create  an  estoppel,  but  where  she  makes 
positive  representations  and  thus  misleads  one  who  acts  in  good 
faith,  an  estoppel  will  arise.^ 

But  if  a  man  colludes  with  the  husband  to  secure  from  the  wife 
a  representation,  whether  in  the  form  of  an  affidavit,  or  in  any 
other  form,  he  cannot  insist  that  the  wife  is  estopped  from  show- 
ing that  the  representation  was  not  true.^  But  such  i-epresenta- 
tions  estop  a  married  woman  from  defeating  negotiable  paper  in 
the  hands  of  a  bond  fide  indorsee,  who  acquired  it  without  notice; 
for  value  and  before  maturity.* 

The  earnings  of  a  married  woman  arising  from  labor  and  ser- 
vices done  and  performed  on  her  sole  account  become  her  sepa- 
rate property  in  Arkansas.^  It  has  been  held  there  that  she  may 
sell  her  separate  property  to  pay  her  husband's  debts. ^  She  may 
also  devote  the  earnings  of  her  labor  to  the  same  purpose  if  she 
desires  to  do  so ;  and  where  there  is  no  other  objection  to  the 
contract,  an  executed  agreement  by  a  married  woman  to  pay  a 
debt  due  by  her  husband  and  son  for  board  is  binding  on  her.' 

A  married  woman  purchased  fixtures  and  furniture  in  her  own 
name  and  with  her  own  money,  and  allowed  her  husband  to  use 
them  for  the  purpose  of  furnishing  him  with  facilities  for  carry- 
ing on  business  in  a  market ;   he  paying  her  rent  for  the  articles. 

1  Arnold  V.  Engleman,  103  Iiid.  512  ;  And  see  cases  in  note  to  27  Am.  Law  Reg. 
Barnett   u.    Harshbarger,   105   Ind.    410  ;     50,  et  seq. 

McLeod  V.  Miua.  Life  Ins.  Co.,  107  Ind.  s  Keller  v.  Orr,  106  Ind.  406. 

394  ;  Chandler  o.  Spencer,  109  Ind.  553  ;  *  Lane  v.  Schlemmer,  114  Ind.  296. 

Rosa  V.  Prather,  103  Ind.  191  ;  Bennett  v.  6  Mansf.  Dig.  §  4625. 

Mattingley,  110  Ind.  197  ;  Indiana,  &a.  R.  6  Scott  v.  Ward,  35  Ark.  480  ;  Roberts 

Co.  V.  Allen,  113  Iiid.  581.  v.  Wilcoxson,  36  Ark.  355. 

2  Lane  v.   Schlemmer,  114  Ind.  296  ;  '  Sellmeyer  v.    Welch,   47    Ark.    485. 
Rogers  v.  Union  Cent.  Life  Ins.  Co.,  27  See  Collins  v.  Wassell,  34  Ark.  17  ;  Scott 
Am.  Law  Reg.  48  ;  Orr  v.  White,  106  Ind.  v.    Ward,   35  Ark.  480  ;  Roberts  v.  Wil-   ' 
341  ;   Vogel  v.    Leichner,   102    Ind.    55  ;  coxson,   36  Ark.  355  ;  Walker  v.  Jessup, 
Corpp  V.  Campbell,  103  Ind.  213  ;  Ward  43  Ark.  163. 

V.  Berkshire  Life  Ins.  Co.,  108  Ind.  301. 
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The  court  below  instructed  the  jury  that  if  a  married  woman 
placed  her  own  separate  property  in  the  hands  of  her  husband 
for  the  purpose  of  carrying  on  his  general  trade,  and  if  he  so  use 
it,  then  such  property  will  be  liable  for  the  debts  of  her  husband. 
But  the  appellate  court  reversed  the  judgment  resulting  from  this 
ruling.  They  held  that  under  the  statutes  of  the  State  (Illinois), 
in  respect  to  the  rights  and  liabilities  of  married  women,  the  hus- 
band occupies  the  same  relation  to  the  wife's  property  as  does  a 
stranger.  She  may  sell  it  or  loan  it  to  him,  or  constitute  him 
her  agent  for  its  management  or  disposition,  but  a  gift  of  it  by 
her  to  him  will  not  be  presumed,  in  the  absence  of  proof  to  that 
effect.^  If  a  stranger  had  purchased  the  property  in  question  and 
loaned  it  to  the  husband  to  be  used  by  him  in  the  market,  it 
would  not  be  liable  to  be  taken  for  the  husband's  debts.  In  the 
absence  of  fraud  or  collusion,  the  lender  would  still  retain  the 
title  to  the  property  as  against  creditors,  and  would  have  a  right 
to  retain  it  as  against  them.  Under  the  present  Illinois  statutes, 
the  wife  occupies  the  same  position,  and  the  mere  fact  that  she 
loans  her  property  to  her  husband  to  be  used  in  carrying  on  his 
trade  or  business,  does  not  make  it  his  property  or  subject  it  to 
his  debts.2 

A  corporation  in  Massachusetts  was  summoned  as  trustee  of  a 
married  man,  and'  by  their  answer  it  appeared  that  they  were  in- 
debted for  washing  done  by  his  wife ;  that  the  contract  for  the 
washing  was  made  with  the  defendant,  but  that  the  corporation 
were  informed  and  believed  that  the  husband,  in  making  the  con- 
tract, acted  as  the  agent  of  his  wife,  and  the  corporation  under- 
stood that  the  indebtedness  was  to  the  wife.  By  the  statutes  of 
that  State,3  the  work  of  wasliing  by  the  wife  for  a  person  other 
than  her  husband  and  children  must,  "  unless  there  is  an  express 
agreement  on  her  part  to  the  contrary,  be  presumed  to  be  per- 
formed on  her  separate  account."  The  court  held,  that,  on  the 
answer  of  the  corporation,  the  case  having  been  rested  on  it,  it 
must  be  taken  to  be  true  that  the  husband  acted  as  the  agent  of 
liis  wife.* 

4.   Her  Contracts. 

The  Pennsylvania  Act  of  1848  secured  to  married  women  their 
separate  estates,  but  their  earnings  still  belonged  to  their  hus- 
bands.B     To  remedy  this  the  Act  of  1872  provided  that  her  sepa- 

1  Tomlinson  v.  Matthews,  98  111.  178 ;  See  Fay  j.   Sears    HI  Mass.  154,  156  ; 

Muik  V.  Crilly,  22  111.  App.  542.  Clinton  Nat.  Bank  v.  Bright,  126  Mass. 

a  Muik  w.  Crilly,  22  111.  App.  542.  535.  ,-,  r,     rr 

8  Mass.  Pub.  Stat.  e.  147,  §  4.  ^  Speakman  3  Appeal,  71  Pa.  /j. 

*  Lemond   c   Arms,    145   Mass.    195. 
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rate  earnings  should  inure  to  her  separate  benefit  and  use,  and  be 
under  her  control,  independently  of  her  husband,  the  same  as  if 
she  were  a  feme  sole,  and  be  exempt  from  the  claims  of  her  hus- 
band and  his  creditors.  It  was  held  that  this  act  conferred  but  a 
single  right  upon  a  married  woman,  who  availed  herself  of  the  act, 
viz.,  the  right  to  retain  her  earnings,  from  whatever  source  de- 
rived, as  against  her  husband  and  his  creditors  ;  but  that,  though 
she  is  not  liable  upon  her  contracts  generally,  yet  so  far  as  it  be- 
comes necessary  to  the  use  and  enjoyment  of  her  separate  estate, 
a  married  woman  may  both  sue  and  be  sued.i  And  that,  in  a  suit 
against  a.  feme  sole  trader,  her  husband  need  not  be  joined.^ 

And  in  a  case  where  a  married  woman,  within  the  act,  kept  an 
inn  or  tavern,  it  was  held  that  she  was  liable,  in  an  action  by  her 
bar-keeper,  for  his  wages,  on  the  principle  that  if  she  assumes  the 
rights  of  a.  feme  sole,  incidentally  she  is  also  subject  to  the  duties 
and  liabilities  of  2.  feme  sole,  and  where  a  married  woman  obtains 
the  services  and  property  of  others  in  keeping  a  hotel,  she  is  lia- 
ble to  the  parties  in  a  suit  at  law  precisely  as  if  she  were  a  feme 
sole.  Were  it  otherwise,  a  married  woman,  no  matter  how  ample 
her  estate,  could  not  put  a  new  roof  on  her  house  when  neces- 
sary, nor  rebuild  it  if  destroyed.  If  she  loaned  her  money  out, 
she  could  not  recover  it  back ;  and,  on  the  other  hand,  the  me- 
chanic who  repaired  her  roof  or  rebuilt  her  house  would  have  no 
remedy  to  recover  his  money  .^ 

But  in  a  case  under  the  Pennsylvania  Act  of  1855,  giving  a  mar- 
ried woman  the  right  and  privileges  of  a  feme  sole  trader,  where 
her  husband  has  neglected  or  refused  to  provide  for  her,  and  an 
action  was  brought  for  services  in  the  general  management  of  her 
business  without  proof  of  an  agreement  of  hers  to  pay  therefor, 
and  without  evidence  to  show  that  the  services  were  necessary, 
she  was  held  not  liable.*  Yet,  where  a  married  woman  owns  in 
her  own  right  an  improved  farm,  she  is  held  liable,  under  the  Act 
of  1848,  for  services  for  which  she  contracted,  which  bind  her 
separate  estate,  such  services  being  necessarily  required  and  ren- 
dered in  harvesting,  housing,  and  marketing  for  her  benefit  the 
growing  crop  on  the  farm.^ 

In  Bair  v.  Robinson,**  it  was  held  that,  under  the  8th  section  of 
Act  of  1848,  which  provides  that  debts  contracted  by  the  wife  for 
"  articles  necessary  for  the  support  of  the  family  of  the  husband 

1  Sheidlei!.  WeisMee,  16  Pa.  St.  134;  ^  Botts  v.  Knabb,  116  Pa.  28.  See 
Murray  v.  Keyes,  35  Pa.  St.  384  ;  Lippin-  Lippincott  o.  Hopkins,  57  Pa.  328  ;  Lip- 
oott  V.  Hopkins,  57  Pa.  St.  328.                      pinoott    v.    Leeds,    lb.    420  ;    Mahon    v. 

2  Burke  v.  Winkle,  2  S.  &  R.  189.  Gornily,  24  Pa.  80  ;   Germania  Sav.   Bk. 
8  Bovard  v.  Kettering,  101  Pa.  181.          Appeal,  95  Pa.  329. 

4  Miller  v.  Glentworth,  103  Pa.  84.  «  108  Pa.  247. 
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and  wife,"  a  married  woman  was  liable  on  her  contract  for  the 
reasonable  expenses  of  the  burial  of  her  mother,  who  had  been 
living  with  them.  But,  under  this  section,  a  married  woman  is 
not  liable  for  damages  resulting  from  a  breach  of  her  contract, 
but  only  for  articles  actually  furnished,  which  were  necessary  for 
the  support  of  the  family.^ 

A  married  woman  who  had  purchased  stock  in  a  building  so- 
ciety, when  under  disability,  continued  to  pay  monthly  instal- 
ments for  a  year  and  a  half  after  the  passage  of  an  act  removing 
her  disability.  It  was  held  that  she  could  not  recover  payments 
made  by  her  prior  to  the  passage  of  this  act.^ 

In  Connecticut,  the  statute  of  1872  ^  provides  that  an  action  may 
be  sustained  against  a  married  woman  upon  any  contract  made 
with  her  upon  her  personal  credit,  for  the  benefit  of  herself, 
her  family,  or  her  separate  or  joint  estate.  She  was  held  not 
liable,  on  her  contract,  for  supplies  furnished  her  son  and  his 
family,  who  were  living  apart  from  her.  The  court  held  that 
the  word  "  family  "  was  to  be  taken  in  its  ordinary  and  popular 
sense.  While  in  a  broad  sense  it  might  include  all  of  a  woman's 
children,  whether  living  with  her  or  not,  and  even  other  relatives  ; 
yet  in  a  more  limited  sense,  and  which  it  was  held  was  the  sense 
intended  by  the  statute,  it  includes  only  those  who  are  living 
together  in  one  household.* 

The  statute  in  Indiana  ^  provides  that  all  the  legal  disabilities 
of  married  women  to  make  contracts  are  abolished  "  except  as 
herein  otherwise  provided."  It  has  been  held  under  this  act  that 
in  cases  of  married  women  in  that  State,  ability  is  now  the  rule 
and  disability  the  exception  ;  ^  and  that  as  the  act  confers  on  mar- 
ried women  a  general  power  to  make  executory  contracts  except 
such  as  are  prohibited  by  the  statute,  and  the  purchasing  of  wear- 
ing apparel  for  herself  is  not  prohibited  by  the  statute,  she  may 
purchase  wearing  apparel  for  herself,  and  her  promissory  notes 
executed  for  the  price  which  she  has  agreed  to  pay  for  it,  are  valid 
and  may  be  enforced.^ 

In  the  construction  and  exposition  of  the'  New  York  Married 
Women's  Acts,  by  the  courts,  it  is  now  well  defined  and  settled 
tliere  that  a  married  woman  cannot  bind  herself  by  contract,  un- 
less, j^^-s^,  the  obligation  was  created  by  her  in  or  about  carrying 

1  Fell  V.  Brown,  115  Pa.  218 ;  Berger         *  Hart    v.    Goldsmith,   51    Ct.    479  ; 

V.  Clark,  79  Pa.  340  ;  Murray  v.  Keys,  35  Cheshire  v.  Burlington,  31  Ct.  326. 
Pa.  384  ;  Park  ;;.   Kleeher,    37  Pa.   251  ;  ^  gee.  6115. 

Bear's  Estate,   60  Pa.    430  ;  Davidson  v.  6  Rosa  v.  Prather,  103  Ind.  191. 

McGandlish,  69  Pa.  169.  '  Arnold  v.  Engleman,  103  Ind.   512. 

^  Dilzpr  V.  Beethoven  Building  Assoc,  See,  also,  Vogel  v.  Leichner,  102  Ind.  65  ; 

103  Pa.  86.  Rothschild  v.  Eaab,  93  Ind.  488  ;  Wuls- 

8  Rev.  of  1875,  p.  417,  §  9.  chner  v.  Sells,  87  Ind.  71. 
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on  her  trade  or  business  ;  or,  second,  the  contract  relates  to  or  is 
made  for  the  benefit  of  her  separate  estate  ;  or,  third,  intention 
to  charge  the  separate  estate  is  expressed  in  the  instrument  or 
contract  by  which  the  liability  is  created  ;  or,  fourth,  the  debt 
was  created  for  property  purchased  by  her.^ 

In  the  Third  Nat.  Bank  v.  Guenther,^  in  an  action  upon  a 
promissory  note  made  by  a  married  woman  who  was  carrying  on 
a  mercantile  business  for  her  own  account,  under  the  manage- 
ment of  her  husband  as  her  agent,  she  claimed  that  the  note 
was  made  for  the  accommodation  of  the  payees  thereof,  and  was 
not  created  by  her  in  or  about  carrying  on  her  trade  or  business, 
and  was  not  made  for  the  benefit  of  her  separate  estate,  and  con- 
sequently that  it  was  a  void  contract  upon  which  the  plaintiff 
could  not  recover.  But  the  court  held  that,  as  upon  its  face  it 
purported  to  be  made  in  her  separate  business,  being  signed  in 
the  firm  name  in  which  she  carried  on  business,  and  was  offered 
and  sold  to  the  plaintiff  under  such  circumstances  as  to  war- 
rant the  assumption  and  inference  on  his  part  that  it  was  the 
defendant's  business  paper,  given  for  value,  the  defendant  was 
estopped,  as  to  a  bond  fide  holder  who  relied  upon  those  facts  and 
her  credit,  from  showing  that  the  note  was  otherwise  than  per- 
fectly legitimate. 

The  same  principle  was  acted  on  in  Alabama,  in  Le  Grand  v. 
Eufaula  Nat.  Bank,^  where  a  married  woman  was  carrying  on 
business  in  the  name  of  "  Stow  &  C<^,"  and  it  was  held  that  she 
could  not  be  permitted  to  deny  the  existence  of  such  firm  where 
the  name  had  been  assumed  publicly,  and  credit  obtained 
from  the  plaintiffs  on  the  faith  of  its  alleged  existence.  This 
is  precluded  by  the  principle  of  estoppel,  the  chief  purpose  of 
which  is  the  promotion  of  common  honesty  and  the  prevention  of 
fraud.* 

But  in  the  District  of  Columbia,  their  statute  ^  merely  vests  cer- 
tain property  in  her  as  a  feme  sole,  and  gives  no  power  to  married 
women  to  buy  and  sell  as  feme  sole  traders ;  and  the  decisions 
have  settled  the  question  there  that  the  act  confers  no  such  capa- 
city .^  So,  in  Hitchcock  v.  Richold,'  where  the  defendant,  a  mar- 
ried woman  living  with  her  husband,  was  carrying  on  business  as 
a  retail  dealer  in  boots  and  shoes,  on  her  own  account  and  with 

1  Saratoga  County  Bank  v.  Pruyn,   90  -  13  Abb.  N.  C.  428. 

N".   Y.    250.     See   The  Manhattan   Brass  s  gi  ^j^.  123. 

and  Manuf.  Co.  v.  Thompson,  58  N.  Y.  80;  «  Caldwell  v.  Smith,  77  Ala.  157. 

Nash  V.  Mitchell,  71  N.  Y.  199  ;  Tieraeyer  6  Rev.  Sts.  §§  727,  729. 

V.    Turnquist,    85   N.   Y.    516.     All  her  «  Eitch  v.    Hvatt,  3    MaoArth.  536 ; 
other  obligations  are  void.     Hudson   v.     Schneider  v.  Garland,  1  Mack.  350. 

Hudson,  1  Sheld.  386  ;  Bogert  v.  Guliok,  '  6  Mack.  414. 
65   Barb.    322  ;  Downing  v.    O'Brian,  67 
Barb.  582  ;  Baker  v.  Lamb,  11  Hun,  519. 
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her  separate  estate,  in  the  District,  and,  for  the  purpose  of  keep- 
ing up  her  3tock,  she  bought  goods  and  gave  her  promissory  notes 
for  them ;  in  an  action  on  the  notes  she  was  held  not  liable.^ 

In  Indiana,  in  an  action  against  a  feme  covert,  on  her  promis- 
sory notes,  she  claimed  that  she  signed  them  only  as  surety,  and 
that  she  received  no  part  of  the  consideration.  The  court  held 
that  while  a  married  woman  might  bind  herself  by  an  executory 
contract,  the  consideration  of  which  is  personal  property  pur- 
chased by  her  for  her  own  use,  and  the  ownership  of  and  title  to 
which  vest  in  her,  even  though  such  property  be  contracted  for 
and  delivered  to  another  in  her  behalf,  yet  she  cannot  so  bind 
herself,  in  that  State,  when  property  is  purchased  the  title  to 
which  is  to  vest  in  another.^ 

A  suit  was  brought  in  Louisiana  against  a  married  woman,  by 
a  niece  who  had  been  living  with  her  aunt  and  her  husband,  for 
money  and  goods  alleged  to  have  been  received  by  the  aunt,  after 
she  had  been  judicially  separated  in  property  from  her  husband. 
The  court  below  held  that  the  wife  was  liable ;  but  this  decision 
was  reversed  on  the  ground  that  the  receipts  of  the  wife  had  not 
been  from  the  representatives  of  the  niece  but  from  the  husband, 
who  had  received  the  same  in  his  capacity  of  "  tutor "  of  the 
niece,  and  that  he  alone  was  liable.^ 

A  married  woman,  the  owner  of  real  property  as  her  sole  and 
separate  estate,  in  Missouri,  may  charge  it  in  equity  by  the  exe- 
cution of  a  note  for  the  payanent  of  money,  and  in  equity  a  note 
made  by  a  wife  payable  to  the  husband  is,  in  the  hands  of  a  third 
party,  capable  of  enforcement  as  a  charge  against  her  separate 
estate.*  It  follows  from  this,  that  since  the  Missouri  act  of  1875,^ 
a  marijied  woman,  as  to  her  sole  and  separate  property,  can  act  as 
2,  feme  sole,  —  has  the.  jus  disponendi,  and  can  bind  herself  by  any 
contract  she  may  make  for  the  sale  of,  or  by  any  contract  for  the 
purchase  with  her  separate  means  of,  personal  property  as  lier 
sole  and  separate  property.  Her  power  to  purchase  gives  her  a 
right  to  contract  for  the  payment  of  the  consideration  so  far  as 
to  charge  the  property  \vith  such  incumbrance  as  may  be  agreed 
upon  to  secure  its  payment.  A  judgment  given  for  this  purpose 
was  held,  in  Pennsylvania,  not  void  on  the  ground  of  coverture, 

1  The  court  said:  "The  consideration  statute.     Our  duty  is  simply  to  construe 

of  hardship  and  fraud   upon  creditors   is  it."     Ibid.  422.  ,„„  t  j     kkq 

entitled  to  no  weight.     It  is  their  duty  to  =  Chandler  v.  Spencer,  109  Ind.   653. 

know  the  law  relating  to  the  capacity  of  See   Rothschild   v.    Eaab    93   Ind.    488  ; 

married  women,  just  as  they  must  be  held  to  Wulschner  d.  Sells,  87  Ind   71. 
know  the  law  as  to  the  capacities  of  in-  »  Glass  «.  Meredith,  37  La.  Ann.  625 

fants.     If  they   deal   in   ignorance,   they  «  Morrison   v.   Thistle,   67   Mo.    596 , 

must  accept  the  consequences.     Certainly  McQuie  «.   Peay,   58  Mo.  69;  Kimm  v. 

it  is  not  for  us  to  add  to  or  strain  this  Weippert,  46  Mo.  535. 

°  KeT.  Sts.  §  3296. 
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on  the  principle  that  if  a  court  permitted  a  married  woman  to 
retain  property'  she  had  purchased,  and  at  the  same  time  refused 
payment  of  the  consideration  money,  it  would  be  unjust.^  And 
in  Missouri,  recognizing  the  correctness  of  this  decision,  it  was 
held  that  a  feme  covert  is  bound  by  her  promissory  note  or  deed 
of  trust  to  secure  the  payment  of  a  purchase  made  by  her.^ 

In  Nebraska,  where,  under  their  statute,^  a  married  woman  is 
enabled  to  carry  on  business  on  her  sole  and  separate  account,  it 
was  held  that,  as  the  statute  enables  her  to  carry  on  a  separate 
"  trade  or  business,"  her  defence  that  a  promissory  note  given  by 
her  was  not  given  in  relation  to  her  separate  "  estate,"  was  not 
sufficient ;  that  when  a  married  woman  sets  up  her  coverture  to 
avoid  liability  on  her  contracts,  she  must  in  her  answer  negative 
all  the  causes  from  which  otherwise  her  liability  might  be  inferred, 
as  that  "  the  contract  did  not  concern  her  separate  property,  trade, 
or  business."  * 

Married  women  have  general  power  in  Michigan  to  contract 
concerning  their  own  property,  and  have  been  authorized  to  sue 
singly  for  all  causes  of  action,  and  to  be  sued  separately  for  all 
their  torts.  Their  power  to  purchase  on  credit  has  been  fully  rec- 
ognized.^ And  where  a  married  woman  is  abandoned  by  her  hus- 
band, her  contracts  for  family  necessaries  will  bind  her.^  And, 
as  such  necessaries,  she  can  contract  for  medical  attendance 
which  she  may  require,  as  she  can  for  food  and  clothing.'^ 

In  Oregon,  sec.  10  of  the  Act  of  1878  ^  provides  that "  the  expenses 
of  the  family  and  the  education  of  the  children  are  chargeable 
upon  the  property  of  both  husband  and  wife,  or  either  of  them,  and 
in  relation  thereto  they  may  be  sued  jointly  or  separately."  The 
general  effect  of  this  act  has  been  to  extend  and  enlarge  the  rights 
and  liabilities  of  married  women  much  beyond  previous  limitations. 
It  removed  the  disability  to  make  contracts  and  incur  liabilities, 
which  formerly  existed  at  law  ;  and  now  a  married  woman  may  do 
either,  and  her  contracts  and  liabilities  may  be  enforced  by  or 

"  Bower's  Appeal,  68  Pa.  128.  Kimm  v.  Wiepert,  46  Mo.  532  ;  Lincoln  v. 

2  Dailey  w.  The  Singer  Manuf.  Co.  88  Howe,  51  Mo,  571  ;  Bank  ii.  Taylor,  62 
Mo.  ,S01.  Mo.  338  ;  Kantrowitz  o.  I'rather,  31  Intl. 

3  Com.  Sts.  ch.  53,  §  4.  105  ;  Hasheagan  v.  Specker,  36  Ind.  414; 
^  Gillespie  v.  Smith,  20  N"eb.  455.     See     Hodson  v.  Davis,  43  Ind.  258  ;  Shannon 

Hale  V.  Christy,   8   Neb.   264  ;   Davis  v.  v.  Bartholomew,   53  Ind.  54  ;    Phillips  v. 
First  Nat.  Bank  of  Cheyenne,  5  Neb.  242;  Graves,  20  Ohio  St.   390  ;    Rice  v.   Rail- 
Yale  V.  Dederer,  18  N.  Y.  265  ;  22  N.  Y.  road  Co.,  32  Ohio  St.  380. 
450  ;  Corn  Exchange  v.  Babcock,  42  N.  Y.  ^  Paul  v.  Roberts,  50  Mich.  611;  Camp- 
450 ;  Savings  Bank  v.  Scott,  10  Neb.  83  ;  bell  v.  "White,  22  Mich.  178. 
Barnum  v.  Young,  10  Neb.  309  ;  Webb  v.  »  Paul  v.  Roberts,  50  Mich.  611;  Cody 
Haselton,  4  Neb.  308;  Boarman  v.  Graves,  v.   Phelps,  47  Mich.  431.     See  Ayer  v. 
23  Miss.  283  ;  Dolin  v.  Hubbard,  17  Ark.  Warren,  47  Me.  217. 
196  ;  Nunns  v.  Givins,  45  Ala.  373  ;  Todd  '  Carstens   v.    Hanselman,    61    Mich. 
!).  Lee,  15  Wis.  380;  Ballin  v.  Dillaye,  37  426. 
N.  Y.  37 ;  Bank  v.  Miller,  63  N.  Y.  639  ;  8  Sess.  Laws  1878,  p.  94. 
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against  her  to  the  same  extent  and  in  the  same  manner  as  if  she 
were  unmarried.  For  liabilities  incurred  as  a  family  expense,  she 
may  be  sued  at  law  jointly  with  her  husband,  or  separately,  and  a 
personal  judgment  may  be  rendered  against  her.^  And  in  Phipps 
V.  Kelly ,2  it  was  held,  that  though  there  is  a  remedy  at  law  which 
may  be  enforced  against  her  for  an  indebtedness  incurred  as  a  fam- 
ily expense,  for  which  her  property  may  become  liable,  yet  as  there 
is  no  intent  clearly  manifested  by  the  statute  to  exclude  the  juris- 
diction which  previously  existed  in  equity  against  the  separate 
property  of  a  married  woman,  the  creditor  may  resort  to  either 
forum  to  enforce  his  claim.^ 

5.  Her  Liabilities,  independent  of  Her  Contracts. 

Under  the  statutes  in  some  of  the  States,  a  feme  covert  is  held 
liable  under  certain  contracts  to  which  she  is  not  herself  a  party. 
Such  is  the  case  in  Iowa,  where  it  has  been  held  that,  in  the  ab- 
sence of  fraud  and  collusion  between  the  husband  and  the  credit- 
ors, the  acts,  agreements,  and  promises  in  relation  to  the  family 
expenses,  etc.,  are  binding  upon  the  wife,  without  any  express 
consent  or  action  on  her  part.  The  husband  may  change  the  form 
of  indebtedness,  as  by  giving  his  note  for  the  account  without 

1  Watkins  v.  Mason,  11  Oreg.  72.  See  it  was  held  that  the  promise  of  a  married 
also  Polly  V.  Walker,  60  Iowa,  88  ;  Jones  woman,  made  during  coverture,  who  had 
V  Glass   48  Iowa,  345.  received  value  to  her  own  use  from  the 

2  Is'Oreg.  213.  plaintiff,  who  relied  upon  her  promise  to 
»  See  Mitchell  v.  Otey,  23  Miss.  236.     pay,  and  upon  her  separate  estate  as  the 

The  case  of  Lee  v.  Muggeridge,  5  Taunt,  means  of  enforcing  pay,  was  by  the  acci- 

36,  was  an  action  of  assumpsit  based  on  dent  of  her  coverture  void   at   law,   but 

the  promise  of  a  widow  having  a  separate  valid   in   equity  ;    that    her    subsequent 

estate  to   pay  a  debt  contracted   on  the  promise  to  pay  after  coverture  was  clearly 

credit   of    such   estate   during   coverture,  founded  upon  good  consideration.     S  ler- 

The  question  was  whether  her  promise  af-  win  v.  Sanders,  59  Vt.  499.     In  Kusling 

ter  coverture  was  based  on  sufficient  con-  v.  Rusling,  47  N.  J.  L.  1    in  discussing 

sideration.     Lord  Mansfield  said  :"  It  has  an   analogous   principle,   the   court  said: 

long  been  established  that  where  a  person  "  By  such  a  promise  what  before  was  an 

is  bound  morally  and  conscientiously  to  equitable  obligation  is  converted  into  a  le- 

pay  a  debt,  though  not  legally  bound,  a  gal  obligation.      And  in  Vance  «.  Wells,  8 

subsequent  promise  to  pay  will  give  a  right  Ala._399   it  was  held  that  when  goods  are 

of  action  "     Heath,  J.,  said  :  "  The  notion  furnished  to  a  married  woman  on  the  faith 

that   a   promise  may  be   supported   by  a  of  her  separate  estate  there  is  such  a  moral 

moral  obligation  is  not  modern."     Parke,  obligation  to  pay  the   debt  as  wil    sup- 

B.    in  Earle  v.    Oliver,  2  Ex.   71,  said:  port  an  action  at  law,  on  a  promise  to  pay 

"  The  principle  of  the  rule  laid  down  by  after  the  coverture  has  ceased.    See  Gould- 

Lord  Mansfield  is  that  when  the  consid-  ing  «.  Davidson   26  NY.  604    La  Toucl  e 

eration   was    originally   beneficial   to   the  v.  La  Touche,  3  H    &  C.   676     Piiest  >. 

party  promTsii°g  let  if  L  be  protected  from  Cone    51  Vt    495  ;  Me..  Robinson      1 

liability  by  some  provision  of  the  statute  Vt.  20  ;  Hubbard  "•  Bugbee   58  Vt^  172 

or  common  law  meint  for  his  advantage,  ho  Howe  v.   Ches  ey,  56  Vt    727     Doss   ^ 

may  renounce  the  benefit  of  that  law,  and  Peterson   82  Ala.  253  ;  H  ^™  "■  "^"^^^ 

if  he  promises  to  pay  the  debt,  which  is  ington,  57  Ala.  165 ;  Thornton  v.  Ouice 

only  wC  an  honest  man  ought  to  do,  he  73  Ala    321  ;  Underwood  v.  Lovelace,  61 

is  then  bound  by  law  to  perform  it.       The  Ala.  155. 
same  doctrine  was  held  in  Vermont,  where 
VOL.  I.                                                            I'' 
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releasing  her.i  And  the  husband  may  make  such  contracts  for 
necessaries  without  using  the  name  of  the  wife,  and  may  give  his 
individual  note  therefor,  for  which  the  property  of  the  wife  will 
be  liable.^ 

In  Frost  v.  Parker,^  where  the  husband  gave  his  note  for  the 
goods,  on  which  a  judgment  was  subsequently  obtained  against 
him  individually,  it  was  held,  in  an  action  in  chancery  to  subject 
the  wife's  property  to  the  payment  of  the  judgment,  that  it  was 
liable.  And  in  Phillips  v.  Kerby,*  it  was  held  that  where  the  hus- 
band gives  his  promissory  note  for  goods  purchased  and  used  as 
family  supplies,  the  cause  of  action  is  not  barred  against  the  wife 
until  action  upon  the  note  is  barred  as  against  the  husband,  and 
that  this  is  true  where  the  note  has  been  reduced  to  judgment 
against  the  husband. 

And  in  Oregon,  where  the  statute  on  the  subject  is  the  same  as 
that  of  Iowa,  the  decisions  have  been  to  the  same  effect.  Thus  it 
was  decided  in  Watkins  v.  Mason,^  that  a  wife  is  liable  for  goods 
for  family  use,  although  sold  to  the  husband  on  his  individual 
credit;  and  in  Black  v.  Sippy,^  that  the  wife  is  liable  for  necessa- 
ries incurred  as  a  family  expense,  although  originally  charged  to 
the  husband,  and  for  which  he  had  given  his  note  ;  nor  would  the 
transfer  of  the  note  discharge  her  from  liability. 

A  married  woman  in  Oregon  objected  tliat  she  could  not  be 
joined  with  her  husband  as  a  co-defendant,  in  an  action  for  the 
possession  of  real  property  of  which  both  were  alleged  to  be  in  the 
occupation.  The  objection  was  founded  on  the  theory  that,  by 
the  common  law,  her  identity  was  so  merged  in  liis  that  she  could 
not  have  possession  of  such  property  independently  of  him.  But 
the  Supreme  Court  of  the  United  States  decided  that  if  there 
were  any  such  rule  of  tlie  common  law,  it  has  l)een  abolished  in 
Oregon.  By  statute  of  that  State  of  1880,  all  laws  which  impose 
or  recognize  any  civil  disabilities  of  tlie  wife,  not  imposed  or  recog- 
nized as  to  the  husband,  were  repealed,  except  that  the  right  to  vote 
and  hold  office  was  not  conferred  upon  her.  And  "  for  any  unjust 
usurpation  of  her  property  or  natural  rights,"  .she  was  declared  to 
have  the  same  right  to  appeal  to  the  courts  of  law  and  equity  for 
redress,  that  the  husband  has.  And  as  in  that  State  she  can 
liold  property  jointly  with  him,  or  separately  from  liim,  there- 
fore, if  she  is  in  possession  witli  him  of  property  which  rightfully 
belongs  to  another,  she  may  be  jointly  sued  with  him  for  its 
recovery.^ 

^  Lawrence  v.  Sinnaraon,  24  Iowa,  80.  ^  11  Oreg.  72. 

^  Smedley  v.  Felt,  41  Iowa,  690.  ^  15  Orcg.  574. 

8  65  Iowa,  180.  7  Barrell  v.  Tilton,  119  U.  S.  637. 

*  34  N.  W.  Bep.  855. 
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Under  an  act  similar  to  that  which  is  in  force  in  Iowa  and  Ore- 
gon, it  was  claimed  in  Illinois  that  the  statute  imposes  no  personal 
liability  upon  the  wife  for  family  expenses,  but  merely  creates 
a  charge  upon  her  property  which  can  be  enforced  only  by  proceed- 
ings in  rem  against  such  property  as  she  was  owning  at  the  time 
the  indebtedness  was  incurred.  But  it  was  decided,  in  accord- 
ance with  the  decisions  in  Oregon  and  Iowa,  that,  independent  of 
the  provisions  of  the  statute,  the  husband  was  personally  liable 
for  indebtedness  incurred  for  the  expenses  of  the  family,  and  the 
statute,  by  providing  that  the  wife  may  be  sued  jointly  with  him 
in  respect  to  such  indebtedness,  necessarily  imposes  upon  iier  a 
liability  precisely  commensurate  with  his,  wliicli  is  a  personal  lia- 
bility, as  upon  no  other  principle  can  effect  be  given  to  the 
statute.^ 

In  a  later  case  in  the  same  State  (Oregon),  it  was  claimed  for 
the  wife  that  she  was  not  liable  under  the  statute,  unless  (1)  the 
articles  were  actual  necessaries,  and  purchased  for  the  family  with 
her  consent,  and  (2)  unless  they  were  purchased  for  the  family, 
and  not  for  the  personal  use  of  the  husband.  But  the  court  held 
that  the  construction  of  tlie  section  does  not  limit  the  liability 
of  the  property  of  the  wife  to  expenditures  for  necessary  family 
expenses.  It  applies  to  the  expenses  of  the  family  without  limit- 
ation or  qualification  as  to  kind  or  amount,  and  does  not  depend 
upon  the  wealth,  habits,  or  social  position  of  the  party.  The  hus- 
band is  the  head  of  the  family.  He  determines  primarily  what  is 
needed  for  it.  He  may  buy,  furnish,  contract  debts,  all  in  his 
own  name,  for  the  support  and  welfare  of  the  family.  His  wife's 
name  need  not  be  known,  and  his  acts  and  agreements  are  alike 
obligatory  upon  both.  The  consent  and  action  of  both  is  not  re- 
quired that  goods  purchased  for  any  individual  member  of  a  fam- 
ily, and  used  by  him  exclusively,  shall  constitute  a  family  expense 
within  the  meaning  of  the  section.^ 

In  Dinm  v.  Pickard,"  a  married  woman  claimed  that  she  was 
not  liable  under  the  act  for  the  price  of  a  two-horse  double-seated 
buggy,  sold  to  her  husband  on  the  ground  that  it  was  not  a  "  family 
expense"  within  the  meaning  of  the  act.  The  Supreme  Court  of 
the  State  of  Iowa  has  held  that  a  cook-stove  and  fixtures  used  in 
the  family,  provisions  and  clotliing,  a  piano,  a  lady's  gold  watch 
and  a  chain,  an  organ,  a  sewing-machine  used  in  the  family,  are 

1  Hayden  v.  Rogers,  22  III.  App.  557  ;  ^  Hudson  o.  Kin<;,  23  111.  App.  118. 

Smedley  v.  Felt,  43  Iowa,  607  ;   Sinedley  See  Von  Platen  v.  Krueger,  11  111.  App. 

V.  Felt,  41  Iowa,  688  ;  Jones  v.  Glass,  48  627  ;   Marquardt   v.    Flanglier,    60   Iowa, 

Iowa,    345;    Marquardt   v.    Flanglier,   60  148;  Lawrence  u.  Sinnamon,  24  Iowa,  80. 

Iowa,  148.  »  24  111.  App.  423. 
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expenses  of  the  family  within  the  meaning  of  the  statute.^  But 
that  a  reaping-machine,  merchandise,  and  live  stock,  and  a  break- 
ing plow,  money  borrowed  to  pay  family  expenses,  attorney's 
fees,  and  the  expenses  of  an  insane  wife  in  a  hospital,  were  not 
family  expenses  under  the  law.^  And  the  Illinois  Court  of  Ap- 
peal, reversing  the  decision  of  the  Circuit  Court,  held  that  the 
law,  by  judicial  construction,  should  not  be  carried  further  than  it 
had  been ;  that  the  buggy  was  not  a  "  family  expense  "  fairly  within 
the  meaning  of  the  statute,  and  that  the  wife  was  not  liable.^ 

In  North  Carolina,  where  a  married  woman  is  similarly  made 
liable  under  their  code  * "  for  the  support  of  the  family,"  it  was  held 
that  she  is  not  liable  for  family  supplies  procured  to  keep  up  a 
boarding-house  ;  that  her  liability  is  confined  to  goods  bought  for 
the  direct  benefit  of  the  members  of  the  family,  such  as  food, 
clothing,  and  other  necessaries,  and  not  for  the  successful  prose- 
cution of  a  business,  from  tlie  profits  of  which  such  support  is  to 
be  obtained,  whether  by  keeping  a  boarding-house  or  hotel,  or  by 
engaging  in  any  other  general  occupation.*  She  may  become  a  free- 
trader with  her  husband's  approval,  and  thus  emancipate  herself 
from  the  restraints  of  her  coverture,  under  §  1827  of  the  code  ; 
but  otherwise  she  can  only  exercise  the  power  given  her  by  the 
act  over  her  separate  estate  in  entering  into  an  executory  contract 
with  others.6 

By  the  Code  of  Mississippi  of  1880,'^  it  is  declared  that  unless  by 
written,  acknowledged,  and  recorded  contract  between  husband 
and  wife,  that  relationship  be  changed,  the  husband,  transacting 
business  with  tlie  means  of  the  wife,  as  to  all  persons  dealing  with 
him  without  notice,  shall  be  held  and  treated  as  her  agent  and 
manager  in  business.  It  was  held  that,  by  fair  and  necessary  im- 
plication from  this  statute,  it  secures  to  creditors  the  right  to 
hold  the  wife  to  answer  for  all  debts  contracted  by  her  husband 
with  her  means  in  all  cases  in  which  there  is  not  a  recorded  con- 
tract or  notice  to  the  creditor.  If  the  credit  is  given  to  the  hus- 
band, as  her  agent,  she  is  chargeable  as  a  known  principal.  If  it 
be  extended  to  the  husband  in  ignorance  of  the  facts,  she  is  liable 
on  discovery  as  an  undisclosed  principal.  But  she  is  responsible 
as  an  undisclosed  principal  for  those  items  on  the  account,  and 

1  Fun  V.  Rose,  12  Iowa,  567  ;  Hawke  3  D^nn  „,  Pickard,  24  111.  App.  423, 
V.  Urban,  18  Iowa,  83  ;   SmeJley  i).  Felt,      427. 

41  Iowa,  588  ;  Marqnardt  v.  Flangher,  60  <  §  1826. 

Iowa,  148  ;   Frost  v.  Baker,  65  Iowa,  178.  ^  Clark  v.  Hay,  98  N.  C.  421. 

2  MoCormick  v.  Merth,  49  Iowa,  536  ;  «  Doughertys.  Sprinkle,  88  N.  P.  300; 
Russell  V.  Long,  52  Iowa,  250  ;  Davis  v.  "Webster  v.  Laws,  89  N.  C.  225  :  State  v. 
Ritchie,  55  Iowa,  719  ;  Fitzgerald  v.  Mo-  Lanier,  89  N.  C.  517. 

Carty,  lb.  702;  Delaware  Co.  v.  McDowell,  '  §  1177. 

46  Iowa,  170. 
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those  only,  bought  for  the  use  and  benefit  of  the  business  trans- 
acted with  her  property,  and  the  burden  of  proof  is  upon  the  sellers 
to  show  what  items  fall  within  that  class.^ 

But  the  common-law  obligation  of  the  husband  to  provide  sup- 
plies for  his  family  is  not  changed  or  modified  by  the  statute,  which 
has  relation  only  to  the  debts  contracted  in  the  business  in  which 
the  wife's  property  is  employed  ;  nor  is  the  wife's  estate  to  be 
subjected  to  the  payment  of  debts  contracted  by  the  liusband  for 
family  supplies,  on  the  ground  that  he,  by  devoting  himself  to  her 
affairs,  disables  himself  from  making  provision  for  the  support  of 
the  family.^  Yet  the  ordinary  incidents  connected  with  the  rela- 
tionship of  principal  and  agent  apply  to  them ;  and  where  the  hus- 
band is  dealt  with  as  the  agent  of  the  wife,  and  the  goods  sold  are 
such  as  fall  within  the  scope  of  his  apparent  power  to  purchase, 
the  wife  will  be  liable,  where  the  creditor  sells  to  him  in  good 
faith  as  agent,  tliough  the  goods  purchased  be  appropriated  for 
the  support  of  the  family ;  for  this  is  a  matter  to  be  settled  be- 
tween the  principal  and  agent,  and  the  rights  of  the  creditor  are 
not  to  be  affected  by  any  subsequent  misappropriation  by  the 
agent  either  to  his  own  use  or  to  that  of  a  third  person.^ 

A  married  woman  in  Kansas  advanced  money  to  her  husband 
with  which  he  bought  goods.  Subsequently,  on  selling  the  goods, 
the  purchaser  in  part  payment  therefor  conveyed  lands  to  the 
wife,  which  were  afterwards  sold.  The  court  held,  that  even  if 
there  had  been  fraud  between  the  husband  and  wife  in  the 
transaction,  while  that  might  have  been  a  ground  to  set  aside  the 
transaction  itself,  it  did  not  make  other  property  of  the  wife, 
which  she  had  owned  long  prior  to  the  purchase  of  the  goods,  lia- 
ble to  the  creditors  of  the  husband  for  his  debts.* 

In  Tennessee,  a  stock  of  goods  was  conveyed  to  a  married 
woman  by  her  father,  with  which  her  husband,  in  the  name  of 
his  wife  and  ostensibly  as  her  agent,  carried  on  business.  He 
purchased  other  goods  in  the  name  of  his  wife,  for  which  he  gave 
a  promissory  note  in  her  name.  The  note  not  having  been  pnid, 
the  plaintiffs  filed  a  bill  in  chancery,  seeking  to  charge  the  wife's 
separate  estate  for  the  amount  of  the  note  ;  her  plea  of  coverture 
there  being  an  answer  to  an  action  at  law,  as  she  is  not  charge- 
able personally  with  such  debts,^  it  being  conceded  that  there  was 
nothing  in  the  contract  stipulating  for  or  creating  a  lien  on  the 
wife's  separate  estate.^     The  court  held  that  the  contract  of  sale 

1  Pater  v.  Staten,  64  Miss.  421.  ^  Jackson  v.  Eutledge,  71  Tenn.   626, 

^  Caldwell  «.  Hart,  57  Miss.  123.  629. 

3  Pater  v.  Staten,  64  Miss.   421,  426  ;  «  Ragsdale  v.  Gossettt,  70  Tenn.  729, 

Caldwell  r.  Hart,  57  Miss.  123.  736. 
<  McKinney  v.  Ward,  39  Kan.  279. 
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having  been  repudiated  by  the  wife,  the  title  to  the  goods  sold 
would  be  in  the  vendors,  and  that  chancery  would  compel  the 
return  of  the  property  if  in  the  possession  or  under  the  control 
of  tlie  feme}  but  that  other  goods  belonging  to  her  could  not 
be  charged  with  such  a  liability .^ 

Down  to  1887  ^  the  common-law  rule  prevailed  in  Alabama, 
that  the  earnings  of  the  wife,  or  such  property  as  she  acquired  by 
her  labor,  sivill,  or  economy,  belonged  to  her  husband  ;  the  law  re- 
garding her  merely  as  a  servant.*  But  the  husband  might  con- 
tract witli  her,  upon  a  sufficient  consideration,  to  release  such 
earnings,  or  he  might  by  gift  invest  her  with  a  separate  estate  in 
them  ;  and  such  renunciation  of  his  marital  rights,  in  the  absence 
of  actual  fraud,  will  be  upheld  as  valid,  except  as  against  existing 
creditors,  who  may  avoid  such  gift  as  they  could  any  other  volun- 
tary transfer  or  conveyance.®  All  that  is  required  to  this  end  is, 
that  the  evidence  of  the  gift  must  have  been  clear,  and  it  must 
have  been  apparent  that  the  husband  intended  to  devest  himself 
of  all  right  to  them,  and  to  set  them  apart  to  the  separate  use  of 
the  wife ;  the  essence  of  the  whole  transaction  being  the  assent 
of  the  husband,  clearly  and  satisfactorily  manifested  ;  and  this 
may  be  shown  by  evidence  that  the  husband  permitted  the  wife 
to  carry  on  a  trade  or  business,  in  her  sole  name  and  on  her  sole 
account,  without  any  participation  or  interference  on  his  part.® 
And  lands  conveyed  to  a  married  woman  after  debts  had  been 
contracted  by  her  husband,  but  paid  for  by  her  out  of  profits  and 
earnings,  which  she  had  prior  to  the  accrual  of  such  debts,  de- 
rived from  her  trade  as  a  milliner,  and  constituting  part  of  her 
separate  estate,  by  reason  of  the  assent  of  her  husband  that  they 
should  be  hers  and  enure  to  her  separate  estate,  were  not  liable  to 
such  debts.'''  And  it  has  been  held  there  that  the  husband  may 
lawfully  spend  his  own  personal  labor  in  improving  the  wife's 
estate,  without  any  fraud  on  his  creditors.'  And  he  may,  with 
equal  right  and  justice,  permit  his  wife  to  enhance  the  value  of 
her  own  property  by  her  personal  industry,  and  no  creditor  can 
complain  of  the  act  as  a  fraud  on  his  rights.^ 

Where  a  woman  after  her  husband's  death  paid  off  all  of  his 
debts  except  one,  and  it  was  not  proved  that  this  was  done  in 

1  See  Nichol  v.  Steger,  76  Tenn.  393,  «  Evans  v.  Covington,  70  Ala.  440,  442; 
affirming  same  case,  2  Tenn.  Cli.  328.             Shaeffev  !'.  Slieppard,  54  Ala.  244. 

2  Federlicht  v.  Glass,  81  Tenn.  481.  "  Carter  v.  Worthington,  82  Ala.  334. 
8  Ala.  Acts  1886-1887,  p.  80.  See  also  Wing  i).  Roswald,  74  Ala.  346  ; 
*  Gordon   v.   Tweedy,    71    Ala.    202  ;     McLfmore  i>.  Nuckolls,  37  Ala.  662. 

Evans  v.  Covington,  70  Ala.   440  ;  Carle-  8  Holt  ».  Sorrell,  11  Ala.  386. 

ton  V.  Rivers,  h^  Ala.  467.  '  Sharp  v.  Sharp,  76  Ala.   312  ;  Allen 

5  "Wing  y.  Roswald,  74  Ala.  346;  Pink-  v.  Terry,  73  Ala.  123  ;  Crockett  v.  Lide, 

ston  V.  McLemore,  31  Ala.  308  ;  Cohalan  74  Ala.  301  ;  Lee  v.  Tannerbaum,  62  Ala. 

V.  Monroe,  70  Ala.  271.  501. 
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pursuance  of  an  acknowledgment  of  an  obligation  to  pay  them, 
the  mere  fact  that  she  paid  all  such  debts  but  one  would  not  tend 
to  establish  a  liability  on  her  part  to  pay  that  one.^ 


1  Briswalter  v.  Palomares,  66  Cal.  259. 
See,  I'uither,  as  to  a  married  woman  charg- 
ing her  separate  estate,  Solomon  v.  Gar- 
land, 2  Mack.  (D.  C.)  113;  Stewart  v. 
Smith,  3  Mack.  281  ;  Cookson  v.  Toole, 
59  111.  515;  Speringw.  Laughlin,  113  Penn. 
209;  Zurny.  Noedel,  113  Penn.  336;  Fowler 
V.  Jacob,  62  Md.  326;  Damon  v.  Deeves,  57 


Mich.  247  ;  Hubbard  v.  Bugbee,  58  Vt. 
172  ;  Eood  v.  Willey,  58  Vt.  474  ;  Habe- 
nicht  V.  Eawls,  24  S.  C.  461  ;  Bank  of 
Louisville  v.  Gray,  84  Ky.  565  ;  Jordan  v. 
Keeble,  85  Tenn.  412  ;  Warren  v.  Free- 
man, lb.  513  ;  Eckerley  v.  McGhee,  lb. 
661. 
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PART   IV. 

PURCHASES  AND  SALES  BY  SHIPMASTERS  AS  AGENTS  OF 

NECESSITY. 

By  the  civil  law  the  master  of  the  ship  had  power  to  impawn 
the  ship  and  tackle  in  case  of  necessity,  if  he  had  no  other  means 
to  provide  such  things  as  were  necessary  for  her ;  and,  early  in 
the  seventeenth  century,  as  far  back  as  the  time  of  Hobart,  the 
same  principle  was  declared  to  be  a  part  of  the  common  law  of 
England.! 

In  another  old  case  ^  it  is  laid  down  that  if  the  master  of  a 
ship  contracts  for  the  necessary  repairs  thereof,  this  binds  the 
owner ;  although  in  that  case  the  master  was  not  obliged  to  repair 
it,  yet,  inasmuch  as  the  repairs  were  necessary  to  save  the  ship 
from  foundering,  the  law  enables  him  to  bind  the  defendant  by 
his  contract. 

As  the  authority  which  the  master  possesses  is  purely  one 
which  arises  from  the  necessities  of  the  case,  the  legality  of  his 
acts  in  any  particular  case  will  depend  upon  the  fact,  whether 
under  the  circumstances  such  necessity  existed.  If  it  did  exist 
his  authority  is  very  extensive.  Thus,  when  the  safety  of  the 
ship  requires  it,  he  can  jettison  the  deck-load  or  any  other  part  of 
the  cargo ;  he  can  sell  the  cargo  or  any  necessary  part  of  it ;  he 
can  have  the  ship  repaired,  and  for  such  purpose  can  purchase 
such  materials  and  have  such  work  done  as  may  be  necessary  ;  he 
can  agree  as  to  the  terms  of  the  salvage  ^  of  the  ship  and  cargo, 

'  Bridgeman's  Case,  Hob.  11.  refer  the   question  to   arbitrators,  would 

2  Manby  v.  Scott,  1  Sid.  109.  bind  the  owners.     In  times  of  disaster  it 

3  In  the  case  of  Houseman  v.  The  is  always  his  duty  to  exercise  his  best 
Schooner  North  Carolina,  15  Peters,  40,  judgment,  and  to  use  his  best  exertions 
the  United  States  Supreme  Court  stated  for  the  benefit  of  the  owners  of  both  ves- 
the  well-established  principles  governing  sel  and  cargo  ;  and  when  from  his  situa- 
the  rights  of  the  master  as  an  agent  of  tion  he  is  unable  to  consult  them  or  their 
necessity  in  cases  of  salvage,  as  follows  :  agent  without  an  inconvenient  and  inju- 
"We  have  no  doubt  that  there  may  be  rious  delay,  it  is  in  his  power  to  compro- 
cases  in  which  the  contract  of  the  captain  mise  a  question  of  salvage,  and  he  is  not 
in  relation  to  the  amount  of  salva.ge  to  be  bound  in  all  cases  to  wait  for  the  decision 
paid  to  the  salvors,  or  his  agreement  to  of  a  court  of  admiralty.     So,  too,  when 
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and,  in  extreme  cases,  he  can  sell  and  pass  a  valid  title  to  the  prop- 
erty in  both  ship  and  cargo.  The  principles  by  which  he  is  to  be 
governed  in  such  cases  will  appear  by  the  authorities  we  cite. 

The  sale  of  a  ship  becomes  a  necessity  within  the  meaning  of 
the  commercial  law,  when  nothing  better  can  be  done  for  the 
owner  or  those  concerned  in  the  adventure.  If  the  master,  on 
his  part,  has  an  honest  purpose  to  serve  those  who  are  interested 
in  ship  and  cargo,  and  can  clearly  prove  that  the  condition  of  his 
vessel  required  him  to  sell,  then  he  is  justified.  As  the  power  is 
liable  to  abuse,  it  must  be  exercised  in  the  most  perfect  good 
faith,  and  it  is  the  duty  of  courts  and  juries  to  watch  with  great 
care  the  conduct  of  the  master.  In  order  to  justify  the  sale,  good 
faith  in  malcing  it  and  the  necessity  for  it  must  both  concur,  and 
the  purchaser,  to  protect  his  title,  must  be  able  to  show  this  con- 
currence. The  question  is  not  whether  it  is  expedient  to  break 
up  a  voyage  and  sell  the  ship,  but  whether  there  was  a  legal  ne- 
cessity to  do  it.  If  this  can  be  shown,  the  master  is  justified ; 
otherwise  not.  And  this  necessity  is  a  question  of  fact,  to  be 
determined  in  each  case  by  the  circumstances  in  which  the  mas- 
ter is  placed,  and  the  perils  to  which  the  property  is  exposed.  If 
the  master  can  within  a  reasonable  time  consult  the  owners,  he 
is  required  to  do  it,  because  they  should  have  an  opportunity  to 
decide  whether,  in  their  judgment,  a  sale  is  necessary.  And  he 
should  never  sell,  when  in  port  with  a  disabled  ship,  without  first 
calling  to  his  aid  disinterested  persons  of  siiill  and  experience, 
who  are  competent  to  advise,  after  a  full  survey  of  the  vessel  and 
her  injuries,  whether  she  had  better  be  repaired  or  sold.  And 
although  his  authority  to  sell  does  not  depend  on  their  recom- 
mendation, yet,  if  they  advise  a  sale,  and  he  acts  on  their  advice, 
he  is  in  a  condition  to  furnish  the  court  or  jury  reviewing  the 
proceedings,  strong  evidence  in  justification  of  his  conduct.^ 

These  principles  were  applied  in  the  case  of  The  Amelie. 
There,  when  the  voyage  began,  the  ship  was  seaworthy  and  well 
provided,  but  after  she  had  been  at  sea  a  short  time  she  became 

the  salvage  service  has  not  been  impor-  as  a  discreet  owner  placed  in  the  like  cir- 

tant,  and  the  compensation  demanded  is  eumstanees   would   probably  have   made, 

a  small  one,  it  may  often  be  the  interest  If  he  settles  the  amount   by  agreement, 

of  the  owners  that  the  amount  should  be  those  who  claim  under  it  must  show  that 

settled  at  once  by  the  captain,  and  the  the  salvage  allowed  was   reasonable   and 

vessel  proceed  on  her  voyage,  without  wait-  just.     If  he  refers  it  to  arbitrators,  those 

ing  even  a  day  for  the  purpose  of  consult-  who  claim  the  benefit  of  the  award  must 

ing  them      But  in  all  such  cases,  unless  show  that  the  proceedings  were  fair  and 

the  acts  of  the  captain  are  ratified  by  tlie  the   referees   worthy   of   the  trust.        In 

owners     his    conduct   will    be    carefully  this  case  the  acts  of  the  master  were  very 

watched  and  scrutinized  by  the  court,  and  strongly  condemned,  and  set  aside  a.s  un- 

his  contracts  will  not  be  regarded  as  bind-  justifiable  and  illegal 

ing  upon  the  parties  concerned  unless  they  1  The  Amehe,  6  Wall.  18. 
appear  to  have  been  bonA  fide,  and  such 
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disabled  during  a  violent  storm,  and  with  great  difficulty  was 
taken  into  the  harbor  of  Port  au  Prince.  The  master  at  once  en- 
tered his  protest  before  the  Dutch  consul-general  (the  ship  being 
owned  in  Amsterdam),  who  caused  three  surveys  to  be  made  of 
the  condition  of  the  vessel.  No  action  was  taken  on  the  first  sur- 
vey, but  the  result  of  the  second  was  the  incurring  of  an  expense 
of  ilOOO  in  partial  repairs,  decided  by  the  surveyors  to  be  practi- 
cable, who  recommended  the  partial  repairs  in  order  that  the  ship 
should  be  put  in  a  proper  condition  to  proceed  on  her  voyage  to 
Boston.  In  making  these  partial  repairs,  one  of  the  sides  of  the 
vessel  was  uncovered,  disclosing  additional  damages  of  a  serious 
character,  not  previously  ascertainable,  which  caused  the  consul- 
general  to  order  a  third  survey.  This  third  and  final  survey  was 
thorough  and  complete,  and  was  made  by  Lloyd's  agent,  the 
agent  of  the  New  York  underwriters,  and  three  masters  of  vessels, 
who  reported  fully  on  the  facts,  and  advised  that  the  vessel  should 
be  sold.  Tlie  vessel  was  accordingly  sold  at  public  auction  for 
$407.  The  purchaser  took  possession,  repaired  her  at  a  cost  of 
$1695.31,  and  sent  her  to  Boston.  She  was  then  libelled  by  one 
Pitz,  a  cargo  owner,  part  of  whose  cargo  had  been  sold  by  the  mas- 
ter without  accounting  for  it.  The  vessel  was  sold  for  $2138  ;  the 
purchaser  expended  $143  for  additional  repairs,  took  off  her  cop- 
per, which  he  sold  for  $1157,  and  sent  her  to  England,  where  she 
arrived  after  a  good  deal  of  bad  weather,  appearing  staunch  and 
strong.  Pitz  claimed  the  proceeds  of  the  sale.  The  District 
Court  dismissed  the  claim,  -and  the  decree  was  affirmed  by  the 
Circuit  Court.  On  appeal  to  the  Supreme  Court,  the  decision  of 
the  courts  below  was  sustained.  Tlie  court  held  that,  after  the 
advice  given  in  their  report  by  the  surveyors,  than  whom  no  per- 
son could  be  more  competent  to  advise,  or  from  the  nature  of 
their  employment  better  acquainted  with  the  structure  of  vessels 
and  the  cost  of  repairing  them,  the  master,  who  was  bound  to  look 
to  the  interest  of  all  parties  concerned  in  the  adventure,  had  no 
alternative  but  to  sell.  In  the  face  of  the  report,  had  he  proceeded 
to  repair  his  vessel,  he  would  have  been  culpable.  Being  in  a  dis- 
tant port  with  a  disabled  vessel,  seeking  a  solution  of  the  difficul- 
ties surrounding  him,  at  a  great  distance  from  his  owners,  with 
no  direct  means  of  communicating  with  them,  and  having  good 
reason  to  believe  the  copper  of  his  vessel  was  displaced,  and  that 
worms  would  work  her  destruction,  his  most  proper  course  to  pur- 
sue was  to  obtain  the  advice  "  of  that  body  of  men  who,  by  the 
usage  of  trade,  have  been  immemorially  resorted  to  on  such  occa- 
sions." 1  The  court  were  of  the  opinion  that  no  prudent  man, 
1  Gordon  v.  Mass.  Ins.   Co.,  2  Pick.  264. 
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under  the  circumstances,  would  have  failed  to  follow  their  advice, 
and  the  state  of  things  as  proved  in  this  case  imposed  on  the 
master  a  moral  necessity  to  sell  his  vessel  and  reship  his  cargo.^ 

1  The   court   continued ;     "  But   it    is  ing   out   of    the   ultimate   object   of    the 

said,  the  fact  that  the  vessel  was  repaired  whole  adventure,  there  must   be  a  power 

by  the  purchaser  and  sent  to  Boston  dis-  in  the  master  not  only  to  hypothecate  the 

proves  this  necessity.     Not  so.     It  may  ship,  but  the  cargo.     That  jiower  of  the 

tend  to  prove  that  the  surveyors  were  mis-  master   does   not  arise  out  of  the  bill  of 

taken,  but  does  not  affect  the  question  of  lading,  nor  out  of  the  charter-party,  be- 

the  duty  of  the    master  to    follow   their  cause  it  may  exist  where  there  is  neither 

advice,  when  given  in  such  strong  terms,  bill  of  lading  nor  charter-party.     It  arises 


and  with  no  evidence  before  him  that  it 
was  erroneous.  But,  in  fact,  the  surveyors 
did  not  err  in  their  conclusion  that  the 
vessel  was  not  worth  the  cost  of  repairs, 
as  the  amount  in  the  registry  of  the  court 
for  which  the  vessel  was  sold  in  Boston 
will   fail   to   reimburse   the  claimant   the 


out  of  the  contract  of  maritime  carriage, 
by  the  shipment  of  goods  on  board  a  ship 
for  the  purpose  of  being  carried  from  one 
country  to  another,  and  it  exists  the  mo- 
ment the  goods  are  put  on  boaid  fur  such 
a  purpose.  It  is  regulattd,  and  often  lim- 
ited, by  terms  in  the  bill  of  lading,  or  by 


money  expended  by  him  in  purchasing  terms  in  the  charter-party;  but  unless 
and  repairing  her."  The  Amelia,  6  Wall,  such  terms  specifically  do  away  with  this 
at  p.  29.     See  The  Glasgow,  1    Swabey,      authority  ol  the  master,  the  authority  of 


150  ;   The  Australia,  lb.  484  ;   The  Mar- 
garet Mitchell,  lb.  382. 

In  dealing  with  the  power  of  the  mas- 
ter of  a  ship  to  bind  the  cargo  for  neces- 
saries, in  The  Gaetano  and  Maria,  L.  R.  7 
Pr.    Div.   137,    145,    Brett,    L.  J.,    said 


the  master  exists  by  virtue  ol'  the  contract 
which  arises  between  the  shipowner  and 
the  cargo-owner  by  the  shi]iment  of  the 
goods.  It  is  not  necessary  to  decide 
whether  this  authority  is  given  to  the 
master  by  way  of  contract  or  by  means  of 


"  I  doubt  myself  (but  it  is  not  necessary  the  law."     Tfien,  again,  as  to  the   law  ill 

to  decide  it  in  this  case)  whether  the  mas-  the  matter,  when  the  ship  is  an  English 

ter  is  ever  the  agent   of  the  owner  of  the  ship  :    "  Now,   if  this  ship  had  been  an 

cargo.     The   master   is   the  agent  of  the  English  ship,  if  the  captain  had  been  an 

owner  of  the  ship,  and  it  may  be  that  the  English  master,  and  if  the  owners  of  the 

master,  as  agent  of  the  owner  of  the  ship,  cargT  had  been  English  subjects,  there  is 

has  certain  rights  with  regard  to  the  cargo,  no  doult  that  the  master  would  have  had 

But  suppose  that  the  master  can  be,  under  no  authority  to   bind  the   owners  of  the 

circumstances   of  necessity,  the   agent  of  cargo  unless  certain  necessities  had  arisen, 

the  owner  of  the  cargo,  out  of  what  does  The  .ship  must  have  been  in  a  state  of  dis- 

the  authority  of  the  master  arise  ?     Now,  tress,  and  in  a  port  of  distress  where  the 

this  authority  of  the  master  of  the  ship  to  owner  of  her  had  no  means  or  credit  by 

hypothecate  the  ship  or  cargo  is  peculiar,  which   to   find    the    money   required    for 

It  does  not  arise  merely  out  of  a  contract  doing  the  necessary  repairs  ;  and  besides 

of  bailment,    for   that   contract   gives  no  this,  in  order  to  require  the  hypothecation 

such  right.     It  does  not  arise  even  out  of  by  bottomry  of  the  caigo,  the  value  of  the 

a  contract  of  carriage  on  land.     I  doubt  ship  must  not  of  itsell  be  large  enough, 

whether  it  arises  on  a  contract  of  sea  car-  Moreover,   if  this   had   been   an   English 

riage,  where  it  is  all  within  the  realm;  but  ship  and  an  Englsh  captain,  even  though 

it  is  not  necessary    that   this   should   be  all  these  necessities  had  existed,  yet  the 

now  decided.     It  does  arise  where  goods  master  would  not  be  authorized  to  charge 

are  shipped  on  board  a  ship  to  be  carried  the  cargo  if  before   doing  so  he  had  the 

from  one  country  to  another.     That  is  ac-  means  of  communicating  with  the  owner 

knowledged  by  the  maritime  law  of  Eng-  of  the  cargo  within  a  reasonable  time,  so 

land,   and,  as  far  as  I   know,   is   equally  that  on  receiving  notice  the  owner  of  the 

acknowledged  in  every  maritime  country,  cargo  might  determine  whether  he  would 

It  arises  from  the  necessity  of  things ;  it  allow    the    cargo    to    be    bottomried,    or 

arises   from    the   obligation   of  the   ship-  whether  he  would   take   other  means  for 

owner  and  the  master  to  carry  the  goods  the  disposal  of  the  cargo."     The  Gaetano 

from  one  country  to  another,  and  from  it  and  Maria,    L.    R.   7   Pr.  Div.  at  ]i.  143. 

being  inevitable  from  the  nature  of  things  See  The  Hamburgh,  Br.  &  Lush.  253 ;  The 

that  the  ship  and  cargo  may,  at  some  time  Gratitudine,     3    Rob.    Adm.    240  ;    The 

or  other,  be  in  a  strange  port,  where  the  Buonaparte,  8  Moo.  P.  C.  459  ;   Lloyd  v. 

captain  may  be  without  means,  and  where  Guibert,  L.  R.  1  Q.  B.  115;  The  Kainak, 

the  shipowner  may   have   no   credit,   be-  L.    R.    2   P.  C.    505  ;    Kleimoort   v.   The 

cause  he  is  not  known  there ;  that,  for  the  Cassa  Marittinia,  2  App.  Cas.  156. 
safety  of  all  concerned  and  for  the  carry-  The  principles  relating  to  the  right  of 
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The  Lizzie  sailed  from  Minatitlan,  January,  1866,  with  a  cargo 
of  mahogany  and  cedar,  for  the  United  Kingdom.     Having  suf- 


the  shipmaster  to  sell  the  ship  and  her 
apparel  are  considered  by  the  United 
States  Supreme  Court  in  The  New  Eng- 
land Insurance  Co.  v.  The  Sarah  Ann,  13 
Peters,  387.  As  the  whole  question  is 
considered  by  the  court  in  their  inquiry 
as  to  what  is  the  right  of  the  master  to 
sell  a  ship  in  the  event  of  an  admitted 
stranding,  we  quote  fully  from  their  judg- 
ment, in  whicli  they  say  :  "  This  involves 
the  necessity  for  a  sale,  in  the  circum- 
stances under  which  it  is  done,  to  make  it 
justifiable  in  the  master,  or  otherwise. 
All  will  agree  that  the  master  must  act  in 
good  faith,  exercise  his  best  discretion  for 
the  benefit  of  all  concerned,  and  that  it 
can  only  be  done  upon  the  compulsion  of 
a  necessity,  to  be  determined  in  each 
case  by  the  actual  and  impending  peril 
to  which  the  vessel  is  exposed  ;  from 
which  it  is  probable,  in  the  opinion  of 
persons  competent  to  judge,  that  the  ves- 
sel cannot  be  saved.  This  i.s,  as  it  is  de- 
cided in  some  of  tlie  English  courts,  an 
extreme  necessity.  The  master  must  have 
the  best  information  which  can  be  got, 
and  must  act  with  the  most  pure  good 
faith.  So  says  Lord  Ellenborough,  in 
Haynian  v.  Molton,  5  Esp.  65. 

"  It  is  also  properly  termed  a  moral 
necessity,  because  when  the  peril  and  in- 
formation concur,  as  we  have  just  stated, 
it  then  becomes  an  '  urgent  duty  upon 
the  master  to  sell  for  the  preservation  of 
the  interest  of  all  concerned.'  It  should 
not  be  termed  aJegal  necessity,  as  it  is  in 
the  argument  of  the  counsel  for  the  libel- 
lants;  for  though  the  necessity,  informa- 
tion, and  good  faith  of  the  master  will 
make  the  sale  legal,  the  term  'legal '  is  not 
descriptive  of  the  prerequisite  upon  which 
the  master's  right  to  sell  depends.  Nor 
can  the  necessity  for  a  sale  be  denied 
when  the  peril,  in  the  opinions  of  those 
capable  of  forming  a  judgment,  makes  a 
loss  probable  ;  though  the  vessel  may,  in 
a  short  time  afterwards,  be  got  off  and 
put  afloat.  It  is  true,  the  opinion  or 
judgment  of  competent  persons  may  be 
falsified  by  the  event,  and  that  their  judg- 
ment may  be  shown  to  have  been  errone- 
ous by  the  better  knowledge  of  other 
persons,  showing  it  was  probable  the  ves- 
sel could  have  been  extricated  from  her 
peril,  without  great  injury,  or  incurring 
great  expense  ;  and  the  master's  inc'om- 
petency  to  form  a  judgment  or  to  act  with 
a  proper  discretion  in  the  case,  may  bo 
shown.  But  from  the  mere  fact  of  the 
vessel  having  been  extricated  from  her 
peril,  no  presumption  can  be  raised  of  the 
master's  incompetency,  or  that  of  his  ad- 


visers. It  is  right,  also,  to  test  the  peril 
in  which  the  vessel  may  be,  by  information 
of  the  locality  where  she  is  stranded,  by 
the  season  of  the  year,  and  by  a  compari- 
son of  the  number  of  vessels  lost  or  saved 
which  have  been  driven 'on  the  same  beach 
or  shoal.  But  in  doing  so,  though  it 
shall  be  found  that  a  larger  number  of 
vessels  stranded  have  been  got  ott'  than 
were  lost  on  the  same  beach,  it  is  very 
difficult,  in  a  case  of  stranding  upon  a 
shifting  beach  of  sand,  with  the  wind 
blowing  hard  on  shore,  and  in  a  month 
when  the  winds  are  usually  strong  and 
stormy,  to  disprove  the  necessity  for  the 
master  to  sell  by  what  may  have  happened 
in  other  cases.  The  evidence  taken  in 
this  case  establishes  that  five  to  one  of  the 
vessels  stranded  where  the  Sarah  Ann  was 
driven  on  the  beach  have  been  altogether 
lost.  The  evidence  in  such  a  case,  and 
under  such  proof  of  the  loss  of  vessels 
there,  must  be  very  strong  before  it  can 
prevail  to  show  that  there  was  no  necessity 
for  the  master  to  sell.  It  must  also  be 
proved,  in  a  particular  case  given,  that 
the  means  in  the  master's  power,  or  which 
he  may  command  from  those  to  get  his 
vessel  off,  had  not  been  ajjplied,  and  that 
there  would  have  been  what  we  shall 
call,  and  what  ought  to  be  so  esteemed,  a 
controlling  difference  between  the  value  of 
the  vessel,  as  her  condition  may  be  when 
she  is  sold,  and  the  expense  to  be  incurred 
in  getting  her  oft'.  Nor  will  any  ascer- 
tainment of  the  cost  of  repairs,  subsequent 
to  the  extrication  of  the  vessel,  raise  a 
presumption  against  the  necessity  to  sell, 
whatever  may  be  her  conditibn  as  to 
strength,  and  though  she  may  not  be  in- 
jured in  the  hull,  if  the  actual  and  im- 
mediate prospective  danger  menaces  a 
probable  total  loss.  We  think  such  was 
the  Sarah  Ann's  danger.  The  court, 
then,  having  stated  its  opinion  as  to  what 
makes  an  extreme  necessity,  it  follows 
that  it  cannot  be  laid  down  as  a  universal 
rule,  that  the  master's  power  to  sell  is 
limited  to  cases  of  extreme  necessity  in  a 
foreign  port,  or  in  a  port  of  the  United 
States  of  a  different  State  than  that  to 
which  the  vessel  belongs,  or  in  which  her 
-owners  may  be  or  reside  when  the  necessity 
occurs. 

"The  true  criterion  for  determining  the 
occurrence  of  the  master's  authority  to 
-sell,  is  the  inquiry  whether  the  owners  or 
insurers,  when  they  are  not  distant  from 
the  scene  of  stranding,  can,  by  the  earli- 
est use  of  the  ordinary  means  to  convey 
intelligence,  be  informed  of  the  situation 
of  the  vessel  in  time  to  direct  the  master 
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fered  sea  damage,  she  put  into  Key  West,  Feb.  27,  and  there  prop 
erly  underwent  some  necessary  repairs  which  detained  her  until 
May  21.  The  master,  not  being  able  to  raise  money  on  personal 
security  to  defray  the  expenses  of  the  repairs,  gave  a  bottomry 
bond,  dated  May  19,  on  the  ship,  freight,  and  cargo.  The  mas- 
ter, before  hypothecating,  did  not  communicate  with  the  owner 
or  consignees  of  the  cargo  by  reason  of  the  great  delay  and  un- 
certainty in  the  transmission  of  letters  from  Key  West  at  that 
time.  The  vessel  sailed  on  May  21,  and  arrived  at  her  port  of 
destination  on  July  2.  A  suit  having  been  instituted  against 
the  vessel  for  freight  and  cargo  by  the  holders  of  the  bottomry 
bond,  the  validity  of  which  was  contested  by  the  consignees  of 
the  cargo,  it  was  held  that,  under  the  circumstances,  the  master 
was  not  bound  to  communicate  with  the  consignees  before  hypoth- 
ecating, and  that,  therefore,  the  bond  was  binding  on  the  cargo.^ 


before  sfie  will  probably  be  lost.  If  there 
is  a  probability  of  loss,  and  it  is  made 
more  hazardous  by  every  day's  delay,  the 
master  may  then  act  promptly,  to  save 
something  for  the  benefit  of  all  concerned, 
though  but  little  may  be  saved.  There  is 
no  way  of  doing  so  more  effectual  than  by 
exposing  the  vessel  for  sale  ;  by  which  the 
enterprise  of  such  men  is  brought  into 
competition  as  are  accustomed  to  encoun- 
ter such  risks,  and  who  know  from  expe- 
rience how  to  estimate  the  probable 
profits  and  losses  of  such  adventures. 
And  we  here  say  that  the  power  of  the 
master  to  sell  the  hull  of  his  stranded 
vessel  exists  also  as  to  her  rigging  and 
saUs,  which  he  may  have  stripped  from 
her,  after  unsuccessful  efforts  to  get  her 
afloat ;  or  when  his  vessel,  in  his  own 
judgment  and  that  of  others  competent 
to  form  an  opinion  and  to  advise,  cannot 
be  delivered  from  her  peril.  Tlie  pre- 
sumption is  that  they  are  injured  ;  they 
can  never  again  be  applied  to  the  use  of 
the  vessel,  and  they  must  ordinarily  be- 
come, from  day  to  day,  of  less  value.  In 
fact,  they  are  a  part  of  the  vessel  when 
stripped  from  her,  and  the  mere  fact  of 
separation  by  the  vigilance  and  eff'orts  of 
the  master,  by  which  they  are  saved  from 
the  ocean,  does  not  take  them  out  of  his 
implied  power  to  sell  in  a  case  of  ne- 
cessity. The  necessity  does  not,  as  has 
been  supposed,  mean  that  no  part  of  her 
tackle,  apparel,  or  furniture  saved  shall  be 
sold,  because  they  are  no  longer  liable  to 
loss ;  but  when  they  are  saved,  whether  a 
sound  discretion  does  not  require  them  to 
be  sold  for  the  benefit  of  all  concerned. 

"  If,  however,  the  master  sells  without 
good  faith,  or  without  a  sound  discretion, 
the  owners  may,  against  the  purchaser, 
assert  their  right  of  property  in  the  sails 


and  rigging  ;  as  they  may,  in  any  case  of  a 
stranded  vessel,  which  has  been  sold  with- 
out good  faith  in  the  master,  with  her 
sails  and  rigging  standing.  We  do  not 
think  the  case  of  Scull  v,  Briddle,  2 
Wash.  C.  C.  Rep.  150,  notwithstanding 
our  respect  for  the  memory  of  the  eminent 
judge  who  made  it,  sound  law.  It  is  ex- 
pressed in  terms  too  broad.  The  mis- 
chievous consequences  apprehended  may 
be  controlled  in  each  case  by  such  proof  as 
we  are  obliged  to  depend  upon  to  maintain 
and  secure  from  abuse  other  interests, 
equally  important  to  society  in  general 
as  to  individuals  engaged  in  some  par- 
ticular pursuit.  We  think  the  interest 
of  owners  of  vessels  in  cases  of  a  sale  by 
the  master,  when  pressed  to  make  it  by 
necessity  arising  from  the  perils  of  the 
sea,  is  amply  protected  ;  and  that  the 
power  of  the  master  to  sell  is  secured 
from  abuse  by  the  limitations  placed  upon 
the  exercise  of  it,  and  by  the  obligation  of 
the  purchaser  at  the  sale  to  maintain  his 
ownership  against  the  claim  of  the  origi- 
nal owner,  by  showing  that  the  necessity 
for  a  sale  had  arisen  ;  that  it  was  made  in 
the  good  faith  and  sound  discretion  of  the 
master.  This  certainly,  in  the  case  of  such 
sales  at  home,  gives  to  the  owners  of  a 
stranded  vessel  a  stronger  guard  against 
imposition  and  fraud,  than  they  can  have 
in  sales  made  in  a  foreign  port ;  and 
serves  to  support'  the  correctness  of  the 
opinion  that  the  master's  power  to  sell  is 
not  confined  to  a  foreign  port,  or  to  a. 
stranding  in  another  State.  This  doctrine 
holds  out  no  encouragement  to  the  master 
to  sell  ;  it  gives  him  no  facility  to  sell, 
when  it  is  not  authorized  by  necessity 
clearly  made  out,  and  exercised  with  good 
faith  and  sound  discretion." 

1  The  Lizzie,  L.  K.  2  Ad.  &  Ec.  254, 
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The  following  principles  were  acted  on  in  the  case  of  The  Kar- 
nak :  ^  1.  That  it  is  the  duty  of  the  master  before  resorting  to  bot- 
tomry, to  communicate  or  to  endeavor  to  communicate  with  the 
owners  of  the  cargo  as  well  as  with  the  owners  of  the  ship,  if,  in  the 
circumstances,  it  be  feasible.  2.  Where  a  master  fails  to  obtain 
funds  from  the  owner  to  pay  for  repairs  which  the  necessities  of 
the  ship  compel  him  to  order,  he  is  warranted  in  raising  money 
on  bottomry  of  ship,  freight,  and  cargo  for  that  purpose  from  per- 
sons other  than  those  wlio  had  supplied  such  repairs.  3.  In  the 
case  of  a  bottomry  bond  for  money  already  supplied  without  any 
previous  agreement,  it  is  to  be  presumed,  in  the  absence  of  all  evi- 
dence, that  the  foreign  lender  made  his  advances  in  contemplation 
of  bottomry  security,  and  this  presumption  is  increased  where  the 
lex  loci  empowers  the  lender  to  arrest  the  ship  in  satisfaction  of 
his  demand.  4.  The  question  whether  money  advanced  is  to  be 
considered  a  loan  or  an  advance  of  freight,  must  principally  de- 
pend upon  what  appears  upon  the  face  of  the  instrument.^ 


In  delivering  the  judgment  in  this  case 
Sir  Robert  Phillimore  said  :  "  Now  the 
principles  of  law  which  I  must  apply  to 
this  case  are  those  laid  down  by  the  lords 
of  the  Privy  Council  in  The  Buonaparte, 
8  Moo.  P.  C.  459,  and  Tlie  Hamburg, 
Brow.  &  Lush.  253.  There  is  no  doubt 
that,  according  to  the  authority  of  these 
cases,  as  well  as  that  of  the  Gratitudine, 
which  they  followed,  the  character  of  agent 
for  the  owners  of  the  cargo  is  imposed  upon 
the  master  by  the  necessity  of  the  case,  and, 
by  that  alone.  And  by  the  two  former 
cases  it  is  now  established  as  a  necessary 
consequence  of  that  proposition  that  the 
master,  before  he  hypothecates  the  cargo, 
ought,  if  he  have  according  to  reasonable 
intendment  the  means  of  doing  so,  to 
communicate  with  the  owner."  Two  rea- 
sons for  this  are  suggested,  namely,  to 
give  the  owner  the  opportunity  of  ad- 
vancing the  necessary  funds  or  of  unload- 
ing the  cargo  altogether;  and  then  Sir 
Robert  Phillimore  proceeds  :  "  If  there  be 
no  o[iportunity  for  the  owners  to  e.^:pres3 
their  will  as  to  either  of  these  two  grounds 
with  respect  to  their  cargo,  the  master, 
luho  u  the  agent  of  necessity,  and  not  of 
their  choice,  has  no  right  to  deprive  them 
of  this  op|iortimity,  and,  therefore,  must 
communicate  with  tliem  if  it  be  reasonably 
within  his  power  to  do  so."  The  Lizzie, 
L.  K.  2  Ad.  &  Ec.  at  p.  258.  In  the  case 
of  The  Hamburg,  Brow.  &  Lush,  at  p.  274, 
the  court  said  :  "  Where  the  cargo  belongs 
to  a.  single  individual  known  to  the  mas- 
ter ;  the  ship  in  a  port  in  the  .same  coun- 
try or  near  to  it  in  which  that  owner  is 
resident  ;    the  means   of  communication 


sure  and  speedy  ;  the  probable  delay  in- 
considerable ;  the  cargo  not  of  a  perishable 
kind  ;  the  money  to  be  borrowed  so  large 
as  to  be  sure  to  bring  it  within  the  opera- 
tion of  the  bond,  it  could  not  be  contended 
that  the  master  could  properly  hypothe- 
cate it  for  the  repairs  of  the  vessel  with- 
out first  communicating  with  the  owner. 
Equally  clear  it  is  that  where  all  these 
circumstances  were  reversed,  no  such  duty 
would  be  incumbent  on  him.  .  .  .  What 
is  iiTelfect  the  practical  conclusion  but 
that  the  question  whether  a  master  must 
communicate  or  not  is  one  wliich  can  only 
be  decided  by  the  circumstances  in  each 
particular  case." 

1  L.  R.  2  Ad.  &  Ec.  289. 

^  In  this  case  Sir  Robert  Phillimore,  in 
fully  discussing  the  nature  and  extent  of 
the  power  of  the  shipmaster  to  bind  the 
ship  and  cargo  by  his  contracts  for  neces- 
saries, says.  "This  power  of  the  master 
arises  out  of  his  relation  as  agent  both 
to  the  owner  of  the  ship  and  to  the  owner 
of  the  cargo.  A  material  distinction,  in- 
deed, exists  between  his  authority  as  agent 
for  the  one  and  as  agent  for  tlie  other  ; 
but  in  both  cases  his  power  to  hypothe- 
cate, like  his  power  to  sell,  arises  out  of 
the  necessity  of  the  case."  The  cardinal 
principle  is  that  "  necessity  is  the  (bunda- 
tion  of  the  master's  authority  in  the  mat- 
ter." The  Karnak,  L.  R.  2  Ad.  &  Ec.  289, 
299.  Lord  Stowell  says:  "  Necessity  creates 
the  law.  It  supersedes  the  rules,  and  what- 
ever is  reasonable  and  just  in  such  cases  is 
likewise  legal."  The  Alexander,  1  Dod- 
son,  278.  In  Beldon  v.  Campbell,  6  Exch. 
886,  Parke,  B.,  said  :  "The  master  is  ap- 
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A  vessel  being  in  distress  at  Cuba,  the  master  applied  to  B.'s 
agents  there  for  an  advance  of  money  for  necessary  repairs.  The 
agents,  after  telegraphing  to  B.,  who  resided  at  Liverpool,  received 
B.'s  authority  to  make  the  advance  on  bottomry  of  the  vessel,  and 
this  was  done.  B.  was  second  mortgagee  of  the  vessel,  and  knew 
at  the  time  he  authorized  the  advance  that  the  owner  was  insol- 
vent, and  that  he  and  the  first  mortgagee  both  resided  in  Liver- 
pool ;  but  before  authorizing  the  advance,  he  did  not,  nor  did  the 


pointed  for  the  purpose  of  conducting  the 
navigation  of  the  ship  to  a  favorable  ter- 
mination, and  he  has,  as  incident  to  tliat 
employment,  a  right  to  bind  his  owner  for 
all  that  is  necessarj',  —  that  is,  upon  the 
legal  maxim,  '  quando  aliquid  mandatur, 
mandator  et  omne  per  quod  pervenitur  ad 
illud.'  Consequently  the  master  has  per- 
fect authority  to  bind  his  principal,  the 
owner,  as  to  all  the  repairs  necessary  for 
the  purpose  of  bringing  the  ship  to  its 
port  of  destination ;  and  he  has  also  power, 
as  incidental  to  his  appointment,  to  bor- 
row money,  but  only  in  cases  where  ready 
money  is  necessary,  that  is  to  say,  where 
certain  payments  must  be  made  in  the 
course  of  the  voyage,  and  for  which  ready 
money  is  required.  An  instance  of  this  is 
the  payment  of  port  dues,  which  are  re- 
quired to  be  paid  in  cash,  or  lights,  or  any 
other  dues  which  require  immediate  cash 
payments.  So,  also,  where  a  ship  being 
at  the  termination  of  one  voyage,  and 
about  to  proceed  on  another,  money  bor- 
rowed to  pay  the  wages  of  seamen,  who 
would  not  go  on  the  second  voyage  with- 
out being  paid,  was  considered  necessary! 
Robinson  v.  Lyall,  7  Price,  592.  But 
these  instances  do  not  apply  where  the 
owner  of  the  vessel  is  living  so  near  the 
spot  as  to  be  conveniently  communicated 
with.  In  that  case  before  the  master  has 
any  right  to  make  the  owner  a  debtor  to  a 
third  person  he  must  consult  him,  and 
see  whether  he  is  willing  to  be  made  a 
debtor,  or  whether  he  will  refuse  to  pay 
the  money." 

In  the  case  of  The  Karnak,  L.  R.  2  Ad. 
&  Ec.  289,  309,  Sir  Robert  Phillimore,  in 
referring  to  his  decision  in  The  Lizzie,  L. 
R.  2  Ad.  &  Ec.  254,  says  :  "  In  the  recent 
case  of  The  Lizzie  I  stated  at  length  my 
view  of  the  law  which  has  been  laid  down 
with  respect  to  the  duty  of  the  master  to 
communicate  with  the  owner  of  the  cargo 
before  he  hypothecates  it.  That  duty 
arises  from  the  peculiar  character  of  his 
relation  as  agent  for  the  shipper,  a  rela- 
Hon  forced  upon  him  for  the  notice  by  a 
temporary  necessity,  and  therefore  different 
from  his  original  and  abiding  relation  as 
agent  for  the  owner  of  the  ship.  It  must 
be  observed,  however,  that  the  law  does 


not  say  that  the  necessity  of  communicat- 
ing with  the  owner  of  the  cargo  is  differ- 
ent in  kind  from  the  necessity  of  commu- 
nicating with  the  owner  of  the  ship  ;  but 
there  must  be  a  separate  communication, 
if  in  the  circumstances  it  be  feasible,  with 
both.     RefeiTing  to  my  judgment  in  The 
Lizzie,  it  is  only  necessary  to  state  here 
that  it  is,  generally  speaking,  the  duty  of 
the  master  to  communicate  with  the  owner 
of  the  cargo.     The  law  looks  with  jealousy 
upon  the  exercise  of  authority  by  the  mas- 
ter over  the  cargo."     Lord  Stowell,  speak- 
ing of  the  master's  authority  with  respect 
to  the  cargo  (The  Gratitudine,  3  C.  Rob. 
at  p.  261),  observes  :  "  It  is  the  same  con- 
sideration  which  founds  the  rule  of  law 
that   applies   to   the   hypothecation   of   a 
ship.     In  all  cases  it  is  the  prospect  ol 
benefit  to  the  proprietor  that  is  the  foun- 
dation of  the  authority  of  the  master.     It 
is  therefore  true  that  if  the  repairs  of  the 
ship   produce    no   benefit  or   prospect   of 
benefit   to   the  cargo,  the   master  cannot 
bind  the  cargo  for  such  repairs  ;   but  it 
appears  to  nie  that  the  fallacy  of  the  argu- 
ment  that   the   master  cannot   bind   the 
cargo  for  the  repairs  of  the  ship  lies  in 
supposing  that  whatever  is  done  for  the 
repairs  of  the  ship  is  in  no  degree  and 
under  no  circumstances  done  for  the  ben- 
efit, or  with  a  prospect  of  a  benefit,  to  the 
cargo  ;  whereas  the  fact  is  that,  though 
the  prospect  of  benefit  may  be  more  direct 
and  more  immediate  to  the  ship,  it  may 
still  be  for  the  preservation  and  convey- 
ance of  the  cargo,  and  is  justly  considered 
as  done  for  the  common   benefit  of  both 
ship  and  cargo."     See  The   Hebe,   2  W. 
Rob.  146  ;  The  Prince  George,  4  Moo.  P. 
C.  21  ;  The   North  Star,   Lush.  45  ;   The 
Edmond,  Lush.  57  ;  The  Hersey,  3  Moo. 
P.  C.  79  ;  The  Ariadne,  1  W.  Rob.  411  ; 
The  Osmanli,  3  W.  Rob.  198  ;  Beldon  v. 
Campbell,    6    Ex.    86  ;    The   Gosfabrick, 
Swab.   344  ;  The  Aurora,    1  Wheat.  96  ; 
The  Laurel,  Br.  &  Lush.  191 ;  The  Alex- 
ander, 1   Dod.  278  ;   The  Vibilia,  1  W. 
Rob.    1  ;    The    Prince    George,    4    Moo. 
P.  C.  21 ;    Robinson   v.    Lyall,    7   Price, 
592 ;  The  Augusta,  1  Dod.  283  ;  The  Zo- 
diac, 1  Hagg.  320;   The  Lochiel,  2  W. 
Rob.  34. 
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master,  communicate  with  either  of  these.  The  first  mortgagee 
contested  the  validity  of  the  bond.  It  was  held  that  the  bond  was 
invalid,  for  that,  under  the  particular  circumstances  of  the  case,  B. 
ought  to  have  communicated  with  the  owner  before  authorizing 
his  agents  to  enter  into  the  bond.^  In  this  case,  it  was  found  that 
all  the  charges  were  quite  proper;  that  the  bottomry  premium  was 
not  excessive ;  that  there  were  none  of  the  items  which  could 
have  been  stricken  out ;  and  that  the  recourse  to  a  bottomry  bond 
appeared  to  have  been  a  matter  of  necessity ;  but,  although  the 
owner  was  insolvent,  as  he  miglit  have  thought  it  expedient, 
had  he  been  communicated  with  before  the  bond  was  entered 
into,  to  have  endeavored  to  raise  money,  either  through  his  cred- 
itors, or  from  the  first  mortgagee,  or  from  some  other  source; 
in  absence  of  such  communication,  the  bond  was  pronounced 
invalid. 

The  same  doctrine  was  held  in  The  Onward.^  There  an  Amer- 
ican vessel  laden  with  a  cargo  of  timber,  in  the  prosecution  of 
a  voyage  from  Moulmein  to  Queenstown  for  orders,  sustained 
damage,  and  was  compelled  to  put  into  the  Mauritius  to  repair 
and  refit.  She  arrived  there  on  June  11, 1870,  and  her  master, 
being  without  funds,  placed  the  ship  in  the  hands  of  H.  &  Co., 
a  firm  at  the  Mauritius,  and  they,  before  any  attempt  had  been 
made  to  obtain  money  on  the  personal  credit  of  the  owners  of  the 
ship,  who  were  affluent  merchants  in  New  York,  proposed  to  ad- 
vance money  for  the  repairs  on  the  master's  draft  on  London,  on 
his  giving  a  bottomry  bond  on  the  ship,  freight,  and  cargo,  as  col- 
lateral security.  The  master  and  H.  &  Co.,  on  July  19,  wrote 
to  the  owners  of  the  ship,  informing  them  of  this  proposal, 
and  on  the  same  day,  the  master  and  H.  &  Co.  wrote  to  the  own- 
ers of  the  cargo,  informing  them  that  the  vessel  had  sustained 
damage,  and  would  have  to  undergo  repair ;  but  the  letters  to  the 
owners  of  the  cargo  omitted  all  reference  to  the  proposed  loan  on 
bottomry,  and  informed  the  owners  of  the  cargo  that  they 
should  hear  further  particulars  by  the  next  opportunity.  The 
letters  written  by  the  master  and  H.  &  Co.  to  the  owners  of  the 
ship  were  forwarded  by  the  owners  of  the  ship  to  the  owners 
of  the  cargo ;  but  the  owners  of  the  cargo  did  not  receive  these 
letters  till  Sept.  8,  when  it  was  too  late  for  them  to  com- 
municate with  the  master  by  post.  On  Oct.  13,  after  the  re- 
pairs had  been  completed,  the  master  gave  bills  'and  executed 
a  bottomry  bond  on  the  ship,  freight,  and  cargo,  according  to 
the  terms  of   the  proposal  made  by  H.  &  Co.,  which  had  long 

1  The  Panama,  L.  R.  2  Ad.  &  Ec.  390.  "  L.  K  i  Ad.  &  Ec.  38. 
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before  been  assented  to  by  the  master.  The  bills  were  made  pay- 
able to  H.  &  Co.,  and  wore  drawn  on.B.  &  Co.,  H.  &  Co.'s  agents 
in  London,  at  ninety  days'  sight.  H.  &  Co.  gave  the  master  a 
memorandum,  stating  that  the  bills  were  taken  as  collateral  secu- 
rity, and  tliat  the  bond  should  be  cancelled  on  the  prompt  pay- 
ment by  the  owners  of  the  vessel  to  B.  &  Co.,  of  the  amount  of 
the  bills.  On  Oct.  15,  the  ship  sailed  from  the  Mauritius,  and 
safely  arrived  at  Liverpool,  her  port  of  discharge,  on  Feb.  7,  1871. 
After  the  ship  had  sailed,  the  owners  of  the  cargo  were  for  the 
first  time  informed  by  letter  from  H.  &  Co.,  that  the  bottomry 
bond  had  been  given.  The  bond  was  transferred,  and  the  bills 
of  exchange  were  indorsed  to  B.  <fe  Co.  Neither  the  master  nor 
the  owners  of  the  vessel  had  any  funds  in  the  hands  of  B.  &  Co., 
and  they  neglected  to  provide  funds  to  take  up  the  bills,  and 
informed  B.  &  Co.  that  they  had  determined  not  to  take  up  the 
bond. 

Proceedings  in  admiralty  were  instituted  by  B.  &  Co.  against 
the  ship,  her  freight,  and  cargo.  No  appearance  was  entered  on 
behalf  of  the  owners  of  the  ship  and  freight,  and  the  judge  pro- 
nounced for  the  validity  of  the  bond  as  against  the  ship  and 
freight,  and  condemned  the  ship  and  freight  in  the  amount  due 
in  the  bond.  Tlie  proceeds  of  these  not  being  sufficient  to  satisfy 
the  bond,  the  plaintiffs  cari'ied  on  the  suit  against  the  cargo.  The 
owners  of  the  cargo  appeared  and  defended  the  suit.  The  princi- 
pal question  raised  in  the  suit  was  whether  the  bond  was  invalid 
so  far  as  related  to  the  cargo,  for  want  of  sufficient  communica- 
tion with  the  defendants.  It  was  also  claimed  tliat  tlie  master 
should  have  transshipped  the  cargo  at  the  Mauritius  ;  and  Sir  Rob- 
ert Phillimore  held  that  it  was  competent  for  the  defendant  to  set 
up  the  special  defence  that  the  master,  being  in  the  circumstances, 
and  by  the  force  of  necessity,  the  agent  for  the  cargo,  should  have 
transshipped  the  cargo  rather  than  have  contracted  a  loan  on  bot- 
tomry. But  as  it  would  have  involved  an  amendment  in  the  plead- 
ings to  have  i-aised  that  question,  it  was  not  pressed.  The  court 
held  that  sufficient  communication  had  not  been  had  witli  the 
owners  of  the  cargo,  and  the  bond  was  declared  invalid.  In  doing 
so,  it  was  laid  down  as  a  doctrine  at  which  the  English  courts  have 
slowly  but  steadily  arrived,  that,  according  to  the  law,  the  master 
is  always  the  agent  for  the  ship,  and  in  special  cases  of  necessity 
the  agent  for  the  cargo  also.  He  is  the  appointed  agent  to  the 
former ;  the  involuntary  agent  of  the  latter.  That,  flowing  from 
these  principles  of  jurisprudence,  the  consequence  flows,  that 
when  the  circumstances  permit,  the  master  must  communicate 
with  the  owner  before  he  does  any  acts  which  seriously  affect 
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the  value  of  the  ship  in  the  one  case,  or  of  the  cargo  in  the 
other.^ 

The  Australian  Steam  Navigation  Co.  v.  Morse,^  is  another 
case  which  decides  that  the  authority  of  a  master  of  a  ship  to  sell 
the  goods  of  an  absent  owner,  is  derived  from  the  necessity  of  the 
situation  in  which  he  is  placed ;  and  consequently,  to  justify  his 
selling,  he  must  establish  a  necessity  for  the  sale,  and  inability  to 
communicate  with  the  owner.  Under  these  conditions,  and  by  force 
of  them,  the  master  becomes  the  agent  of  the  owner,  not  only  with 
the  power,  but  under  the  obligation,  within  certain  limits,  of  act- 
ing for  the  owner ;  but  he  is  not  in  any  case  entitled  to  substitute 
his  own  judgment  for  the  will  of  the  owner,  in  selling  the  goods, 
where  it  is  possible  to  communicate  with  the  owner.  The  possi- 
bility of  communicating  with  the  owner  depends  on  the  circum- 
stances of  each  case,  involving  the  consideration  of  the  facts  which 
create  the  urgency  for  an  early  sale,  —  the  distance  of  the  port  from 
the  owner,  the  means  of  communication  which  may  exist,  and  the 
general  position  of  the  master  in  the  particular  emergency.  Such 
a  communication  need  only  be  made  when  an  answer  can  be  ob- 
tained, or  there  is  a  reasonable  expectation  that  it  can  be  obtamed, 
before  the  sale.  Where,  however,  there  is  ground  for  such  an 
expectation,  every  endeavor,  so  far  as  the  position  in  which  he  is 
placed  will  allow,  should  be  made  by  the  master  to  obtain  the 
owner's  instructions.^ 

1  The  Onward,  L.  R.  4  Ad.  &  Ec.  at  out  justification  he  makes  himself  person- 
p.  51.  On  the  question  of  communication  ally  liable.  Smith  v.  Martin,  6  Binn. 
see  The  Buonaparte,  3  W.  Rob,  298;  8  Moo.  262.  In  Butler  v.  Murray,  30  N.  Y.  88, 
P.  C.  459  ;  Glascotl  v.  Lang,  2  Phillips,  it  was  held  that  the  master  of  a  vessel  is 
310  ;  The  Cargo  ex  Sultan,  Swab.  504  ;  for  most  purposes  the  agent  of  the  owners 
The  Hamburg,  Bro.  &  Lush.  253,  273  ;  of  the  ship  and  cargo  ;  but  that  agency 
The  Lizzie,  L.  R.  2  Ad.  &  Ec.  254,  259  ;  does  not  extend  to  a  sale  of  either  unless 
The  Panama,  L.  R.  3  P.  C.  199  ;  The  Kar-  there  is  a  necessity  at  the  time  for  so 
nak,  L.R.  2  Ad.  &  Ee.  289  ;  L.  R.  2  P.  C.  doing  ;  and  this,  citing  Lord  EUenbor- 
505  ;  The  Lord  Cochrane,  2  W.  Rob.  320  ;  ough,  Abbott,  C.  J.,  and  Bayley  and  Park, 
Duncan  v.  Benson,  3  Ex.  644  ;  The  Grati-  JJ.,  "must  be  an  apparent  necessity;" 
tudine,  3  C.  Rob.  240.  "a  case  oi absolute  necessity  ;"  "a  case  of 

2  L.  R.  4  P.  C.  222.  inevitable  necessity  ;"  or,  as  was  held  in 
s  Ibid.     The  cases  in  this  country  are     Bryant   v.    Commonwealth   Ins.    Co.,    13 

very  generally  to  the  same  effect  as  those  Pick.  543,  551,   "a  necessity  or,  as  it  is 

cited  by  us  in  the  above  notes.  sometimes  expressed,  a  legal  necessity,  be- 

We   examine   some   of    the   numerous  fore  the  mastei-  can  .sell."     The  court  held 

cases  which  have  been  decided  in  the  State  that  in  order  to  justify  the  sale  of  a  cargo 

and  Federal  courts  of  this  counti'y.    A  ship  at    an    intermediate    port    several   things 

by  stress  of  weather  had  been  driven  out  must  concur.      (1)  There  must  be  a  neces- 

of  her  course.     The  court  held  that,  the  sity  for  it  arising  either  from  the  nature 

charge  of  the  cargo  devolving  upon   the  or  condition  of  the  property,  or  from  the 

master,  it  was  his  <luty  to  take  proper  care  inability  to  complete  the  voyage  by  the 

of  it.     In  such  ca.se  the  master  has  power  same  ship  or  to  procure  another.     (2)  The 

to  sell  goods  which  are  damaged  or  of  a  captain  must  have   acted   in   good  faith, 

perishable  nature.     But  those  which  are  (3)   He  must,  if  practicable,  consult  with 

in  good  condition  and  not  perishable  he  the  owners  before  selling.     Btitler  v.  Mur- 

has  no  right  to  sell  without  the  order  of  ray,  30  N.  Y.  88  ;  The  New.  Eng.  Ins.  Co. 

the  owners,  to  whom  he  is  hound  to  give  v.  Brig  Sarah,  13  Peters,  387. 
immediate  information.     If  he  sell  with-  Parker,  C.  J.,  in  an  old  Massachusetts 


PART   IV.]  SHIPMASTERS   AS   AGENTS   OF   NECESSITY. 


259 


The  principle  is  well  established  by  numerous  cases,  that  the 
master  of  a  ship  being  an  agent  of  necessity,  his  agency  is  limited 


case,  Gordon  v.  Mass.  Fire  &  Mar.  Ins. 
Co.,  2  Pick.  249,  261,  says :  "  It  is  cer- 
tain that  the  master  of  a  vessel  as  such 
has  no  authoiity  to  sell  the  vessel  or  the 
cargo  unless  in  a  case  of  extreme  necessity, 
and  where  he  acts  with  the  most  perfect 
good  faith  for  the  interest  of  those  who 
are  concerned  in  the  property.  The  very 
ground  upon  which  the  authority  rests, 
namely,  extreme  necessity,  is  pregnant  with 
uncertainty,  as  the  facts  which  create  it 
will  vary  in  their  effect  upon  minds  differ- 
ently constituted.  ...  1  think  we  may 
take  it  to  be  established  law  that  the  mas- 
ter of  a  vessel  insured,  which  has  received 
damage  by  the  perils  of  the  sea,  may  in 
cases  of  necessity  sell  the  vessel,  and  that 
upon  a  sale  so  occasioned  may  be  founded 
a  claim  against  the  underwriters  for  a  total 
loss  ;  whether  with  or  without  abandon- 
ment is  another  question  for  consideration. 
Whether  such  necessity  existed  or  not 
must  be  always  a  question  of  fact  for  the 
jury.  This  necessity  must  be  of  a  moral 
nature,  resulting  from  certain  facts  and 
circumstances,  which  are  to  be  judged  of 
first  by  the  master  himself,  and  afterwards 
rejudged  by  a  jury,  and  perhaps,  with  some 
strictness,  on  account  of  the  danger  there 
may  be  of  an  abuse  of  this  authority  by 
collusion  between  the  master  and  the  own- 
ers to  the  prejudice  of  the  underwriters, 
or  by  the  fraud  of  the  master  alone  to 
answer  some  private  purpose  of  his  own, 
or  to  defraud  the  owners  (See  Somes  v. 
Sugrue,  4  C.  &  P.  276  ;  Patapsco  Ins.  Co. 
V.  Sonthgate,  5  Pet.  621).  But  the  jury 
will  judge  of  the  conduct  of  the  master 
from  the  state  of  things  at  the  time  and 
place  when  and  where  the  sale  took  place  ; 
from  the  conduct  of  the  master  in  the 
measures  preliminary  to  the  sale,  and 
from  the  actual  circumstances  attending 
it.  If  the  vessel  has  met  with  any  consid- 
erable sea  damage,  the  usual  course  is  to 
obtain  the  opinion  of  competent  persons 
as  to  the  degree  of  injury,  the  means  of 
repairing  it,  and  the  fitness  or  unfitness 
of  encountering  the  expense  which  may 
have  been  necessary.  These  opinions, 
founded  on  facts  which  are  known  to  the 
persons  composing  the  board  from  actual 
observation,  and  from  personal  examina- 
tion of  the  vessel,  though  not  conclusive, 
are  certainly  very  strong  evidence  of  the 
condition  of  the  vessel,  and  of  the  pro- 
priety of  repairing  her  or  breaking  her 
np  as  unfit  for  repair."  And  see  Smith 
V.  Robertson,  2  Dow,  479  ;  Milles  v. 
Fletcher,  1  Doug.  234  ;  Green  v.  Royal 
Ex.  Ass.  Co.,  6  Taunt.  68  ;  Idle  v.  Royal 
Ex.  Ass.  Co.,  8  Taunt.  755 ;  Hayman  v. 


Molton,  5  Esp.  65  ;  Thornely  v.  Hebson, 
2  B.  &  Aid.  518 ;  The  Gratitudine,  3  Rob. 
Ad.  240  ;  The  Betty  Cathcart,  1  Rob.  Ad. 
220  ;  Hall  v.  Franklin  Ins.  Co.,  9  Pick. 
477;  Winn  v.  Columbian  Ins.  Co.,  12 
Pick.  282  ;  Bryant  v.  Commonwealth  Ins. 
Co.,  6  Pick.  131 ;  Carman  v.  Meaburn, 
1  Bing.  243  ;  Freeman  v.  East  India  Co., 
5  B.  &  Aid.  617;  Fanny  and  Elmira,  Edw. 
Ad.  117;  The  Schr.  Tilton,  5  Mason,  475; 
American  Ins.  Co.  v.  Center,  4  Wend.  52. 
See  the  distinction  as  to  a  sale  by  a  master 
as  to  the  owners,  and  a  sale  by  a  master  tO' 
bind  the  insurers.  Idle  v.  Royal  Ex.  Ass. 
Co.,  8  Taunt.  755  ;  The  Schr.  Tilton,  5 
Mason,  475;  American  Ins.  Co.  u.  Center, 
4  Wend.  52. 

It  is  the  well-known  rule  on  the  sub- 
ject, that  to  warrant  a  sale,  it  must  be  made 
to  appear  to  the  satisfaction  of  the  jury,  not 
only  that  there  is  an  actually  existing,  in- 
evitable necessity  for  breaking  up  the  voy- 
age and  abandoning  the  ship,  but  that  in 
determining  upon  that  measure  the  master 
acted  with  competent  skill  and  judgment ; 
with  due  care,  diligence,  and  attention,  and 
with  strict  fidelity.  lu  testing  the  con- 
duct of  the  master  in  these  particulars,  it 
is  not  an  unfit  illustration  to  inquire  how 
a  prudent  and  discreet  owner,  interested 
to  the  amount  of  the  property,  would  act 
under  like  circumstances.  It  furnishes,  at 
least,  a  test  of  the  honesty  and  sincerity, 
the  zeal  and  perseverance  with  which  he 
acts,  for  the  benefit  of  those  concerned  in 
the  preservation  of  the  property  under  his 
charge.  Winn  u.  Columbian  Ins.  Co.  12 
Pick.  279,  286  ;  The  Patapsco  Ins.  Co.  v. 
Sonthgate,  5  Pet.  604  ;  Robinson  v.  Com- 
monwealth Ins.  Co.,  3  Sumn.  227.  It  was 
held  in  Pike  v.  Balch,  38  Me.  302,  that  if 
the  voyage  be  broken  up,  in  the  course 
of  it,  by  ungovernable  circumstances,  the 
master,  in  that  case,  may  even  sell  the 
ship  or  cargo,  provided  it  be  done  in  good 
faith  for  the  good  of  all  concerned,  and  in 
cases  of  supreme  necessity  whicli  sweeps 
all  ordinary  rules  before  it.  In  case  of 
necessity  or  calamity,  during  the  voyage, 
the  master  becomes  the  agent  of  the  owners 
and  insurers  of  the  ship  and  cargo.  He  is 
bound  to  act  in  good  faith,  and  for  the 
benefit  of  all  concerned,  and  is  not  justi- 
fied in  selling  either  ship  or  cargo  but  in 
case  of  extreme  necessity.  N.  E.  Ins.  Co. 
B.  Brig  Sarah  Ann,  13  Pet.  387. 

A  sale  is  the  last  thing  the  master 
should  think  of,  because  it  can  only  be 
justified  by  that  necessity  which  super- 
sedes all  human  laws.  The  merchant 
should  be  consulted  if  possible,  and,  un- 
doubtedly, as  a  general  rule,  the  earliest 
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by  the  necessity  ;  and  therefore  that  he  cannot,  as  a  general  rule, 
bind  the  shipowner  even  for  "  necessaries  "  at  the  home  port ; 


use  of  the  ordinary  means  to  convey  intelli- 
geni:e  in  such  cases  would  be  the  most 
available  and  effectual  means  in  the  power 
of  the  master  ;  but  where  the  calamity 
occurs  in  a  place  so  situated  and  limited 
in  its  ordinary  means  of  transmitting  intel- 
ligence by  mail,  that  a  resort  thereto 
would  be  obviously  fruitless  and  nugatory, 
it  is  not  going  beyond  the  requirements  of 
well-established  law  to  hold  the  master 
bound  to  avail  himself  of  such  other  means 
as  may  be  in  his  power,  and  by  which 
notice  might  be  speedily  communicated  to 
the  owners.  Pike  v.  Balch,  38  Me.  302  ; 
N.  E.  Ins.  Co.  V.  Brig  Sarah  Ann,  13  Pet. 
387  ;  Hall  v.  Franklin  Ins.  Co.,  9  Pick. 
466  ;  Bryant  v.  Commonwealtli  Ins.  Co. 
13  Pick,  543;  Peiroe  v.  Ocean  Ins.  Co.,  13 
Pick.  543. 

In  Wainwright  v.  Crawford,  4  Dallas, 
225,  which  was  an  action  to  recover  from 
the  owner  money  lent  to  the  master  for 
repairs  and  disbursements,  the  court  held 
that  if  the  jury  were  satisfied  that  there 
was  an  actual  necessity  for  borrowing  the 
money,  the  plaintiffs  should  recover  ;  that 
the  lender  was  bound  to  make  due  inquiry 
whether  the  repairs  were  necessary,  and 
whether  the  master  had  effects  in  his 
hands  sufficient  to  defray  the  expense  of 
repairing,  without  resorting  to  a  loan. 
But  if  the  case  of  necessity  existed,  and 
the  plaintiffs  did  not  know  that  the  master 
had  sufficient  funds  in  possession  to  re- 
lieve the  necessity,  the  owner  would  be 
bound  personally.  See  Rich  v.  Coe,  2 
Cowp.  636  ;  Samsun  v.  Bragginton,  1  Ves. 
Sen.  443  ;  Yates  v.  Hall,  1  T.  R.  73  ; 
Sherman  v.  Degrave,  2  Vern.  643  ;  14  Vin. 
Ab.  30n,  pi.  9. 

In  Pope  V.  Nickerson,  3  Story,  465, 
477,  it  is  laid  down  as  an  established  prin- 
ciple, as  old  almost  as  the  navigation  of 
these  countries,  that  the  authority  of  the 
master,  as  to  the  employment  of  tlie  ship, 
or  the  repairing  of  the  ship,  or  the  supply- 
ing of  the  ship  with  provisions  or  other 
necessaries,  abroad  as  well  as  at  home,  is 
limited  by  the  express  or  implied  author- 
ity derivable  from  the  laws  of  the  country, 
or  the  usage  of  the  trade,  or  the  business 
of  the  ship,  or  the  instructions  of  the 
owner  ;  and  he  cannot  bind  the  ship  or 
the  owners  beyond  these  limits.  In  this 
case  it  was  held  that  the  shipowners  were 
liable  personally  to  the  plaintiffs,  the 
cargo-owners,  for  the  proceeds  of  the  cargo 
appropriated  by  the  master  of  the  .ship, 
for  repairs  to  the  ship  ;  that  the  sale  of 
perishing  articles,  and  the  appropriation 
of  the  proceeds  to  the  repairs  of  tifie  ship, 
were  justifiable.     But  that  the  sale  of  the 


sound  part  of  the  cargo  was  unjustifiable, 
and  that  the  shipowners  were  not  liable 
for  this,  nor  for  moneys  paid  out  of  such 
proceeds  by  the  master  in  payment  of  a 
bottomry  bond  ;  but  that  the  master  was 
responsible  to  the  shippers  for  the  proceeds 
of  such  sale.     In  Myers  v,   Baymore,   10 
Pa.  St.  114,  the  shipmaster  sold  at  a  port 
of  refuge  sugar  which  the  surveyors  re- 
ported was  damaged  by  sea  water,  and  the 
sale  of   which  they  recommended.      The 
proceeds  were  used  for  the  repairs  of  the 
vessel.     The  shipowners  were  held  liable 
for  the  market  value  of  the  sugar  at  the 
port  of  destination.     In  cases  of  necessity 
or  calamity,  during  the  voyage,  the  master 
is  by  law  created  agent  for  the  benefit  of 
all  concerned  ;   and  his  acts,  done  under 
such  circumstances,  in  the  exercise  of  a 
sound  discretion,  are  binding  upon  all  the 
parties  in  interest  in  the   voyage.     And 
where  a  cargo  is  so  much  injured  that  it 
will   endanger  the  safety  of  the  ship  and 
cargo,  or  it  will  become  utterly  worthless, 
it  is  the  duty  of  the  master  to  land  and 
sell  the  cargo  at  the  place  where  the  neces- 
sity arises,  even  although   it  might  have 
been   carried  to  the  port  of  destination, 
and  there  landed.     Jordan  v.  Warren  Ins. 
Co.,  1  Story,  342. 

In  Bryant  v.  Commonwealth  Ins.  Co., 
6  Pick.  131,  141,  it  is  laid  down  that  the 
law  authorizes  the  master,  in  cases  of  ship- 
wreck, stranding,  or  other  disasters  which 
may  happen  without  his  lault,  in  the 
course  of  the  voyage,  to  act  for  all  parties 
interested,  in  ttieir  absence.  If  the  ship 
should  be  stranded,  it  would  be  his  duty, 
in  behalf  of  the  owner  of  the  ship,  to 
get  her  off  and  prosecute  the  voyage,  if  it 
could  be  done  at  an  expense  not  exceed- 
ing half  her  value.  So,  if  that  could  not 
be  done,  he  has  authority  to  procure  an- 
other ship  to  carry  the  cargo  to  the  port 
of  destination.  If  the  cargo  were  damaged 
by  the  stranding  not  exceeding  one-half 
the  invoice  value,  it  would  be  the  duty  of 
the  master,  as  representing  the  owner  of 
it,  to  cause  it  to  be  reladen  on  board  the 
ship,  if  that  were  in  a  condition  to  trans- 
port it ;  or  if  not,  on  board  any  other  ship 
which  he  could  procure  upon  reasonable 
terms,  on  account  of  the  shipowner,  to 
the  end  that  the  shipowner  may  earn  his 
freight,  and  the  merchant  have  his  goods 
at  the  port  of  destination.  See  Hunti). 
Royal  Ex.  Ass.  Co.,  5  Mau.  &S.  47.  The 
master,  in  .short,  is,  in  such  cases  of  dis- 
aster, to  act  reasonably  and  honestly,  with 
a  view  to  save  the  property  and  to  perform  " 
the  voyage.  Schieffelin  v.  N.  Y.  Ins. 
Co.,  9  Johns.  21  ;   Wilson   o.  The   Royal 
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for,  in  such  case,  goods  supplied  to  the  captain's  order  would  not 
be  necessaries  in  one  sense,  because  the  owner  would  have  sup- 
plied them.^ 


Ex.  Ass.  Co.  2  Campb.  623 ;  Manning  v. 
Newnham,  2  Campb.  624  n. 

The  principles  of  the  maritime  law 
clothe  the  master  with  the  power  of  agent 
of  the  cargo  when  cases  of  extremity  occur. 
He  may  sell  a  part,  or  he  may  hypothecate 
the  whole  cargo  even,  for  the  necessary 
repairs  of  the  ship,  when  that  act  is  re- 
quired to  enahle  him  to  continue  the  voy- 
age. Though,  ordinarily,  he  is  the  mere 
carrier  of  the  cargo,  yet  in  a  case  of  diffi- 
culty and  peril,  he  becomes,  ex  necessitate, 
a  trustee  of  it,  with  a  large  and  libeial 
discretion,  and  this  power  is  then  given  to 
him  from  public  policy,  for  without  this 
power  the  cargo  might  be  left  to  perish. 
The  Gratitudine,  3  Rob.  Ad.  240.  And 
this  power  over  the  cargo  for  repairs  to 
the  ship  exists  in  at  least  equal  force 
where  the  interest  of  the  cargo  is  directly 
in  question  ;  but  to  mortgage  the  ship  for 
the  benefit  of  the  cargo  is  going  beyond 
his  trust  and  the  rules  of  law.  Fontaine 
v.  The  Columbian  Ins.  Co.,  9  Johns.  29. 

Unless  it  appears  that  a  sale  of  cargo  is 
a  necessity,  the  master  has  no  authority  to 
sell  it,  at  an  intermediate  port.  In  order 
to  justify  such  a  sale  it  must  appear  that 
the  cargo  could  not  have  been  sent  forward 
by  the  vessel  in  which  it  was  shipped,  or 
by  some  other  vessel.  Dodge  ».  The 
Union  Mar.  Ins.  Co.,  17  Mass.  471.  In 
The  William  Carey,  3  "Ware,  313,  the 
sale  of  a  ship  by  a  master  was  sustained, 
but  with  considerable  hesitancy.  The  ne- 
cessity for  the  sale  was  considered  clear ; 
but  this  alone  is  not  sufficient.  There 
must  be  entirely  good  faith  in  the  sale 
on  the  part  of  the  master.  He  is  ap- 
pointed to  navigate  the  vessel,  and  for 
that  purpose  he  is  the  agent  of  the  owners, 
and  has  all  the  powers  that  such  an  agency 
requires ;  but  the  agency  to  sell  the  ship 
is  cast  upon  him  by  the  law  in  extreme 
cases,  and  it  is  his  duty  to  obtain  as  much 
for  her,  and  for  the  benefit  of  the  owners, 
as  he  can.  Some  doubtful  conduct  on  the 
part  of  the  master  was  unexplained,  but 
the  libel  to  set  aside  the  sale  was  dismissed, 
with  evident  doubt  ;  but,  on  appeal,  the 
judgment  was  affirmed,  but  without  costs  ; 
a  further  expression  as  to  the  necessity  of 
thorough  good  faith  on  the  part  of  the 
agent  of  necessity.  The  William  Carey, 
3  Ware,  313,  317. 

The  following  cases  further  exemplify 
the  principles  governing  sales  of  ship  and 
cargo  by  the  master  under  circumstances 
in  which  by  law  he  is  created  the  agent  of 


necessity  of  all  parties  interested  :  Peters 
V.  Ballister,  3  Pick.  495  ;  Milward  v. 
Hallett,  2  Caines  (N.  Y. ),  77  ;  Wainwright 
V.  Crawford,  3  Yeates  (Pa.),  131  ;  Merritt 
t».  Walsh,  32  N.  Y.  685 ;  Fitz  v.  The 
Galliot  Amelie,  2  Cliff.  (Circt.  Ct.)  440  ; 
The  Patapsco  Ins.  Co.  v.  Southgate,  3 
Pet.  620  ;  N.  E.  Ins.  C.  v.  Sarah  Ann,  13 
Pet.  400  ;  Post  v.  Jones,  19  How.  157  ; 
Prince  •).  Ocean  Ins.  Co.,  40  Me.  493 ; 
Harned  v.  Churchman,  4  La.  Ann.  310  ; 
Hugely  V.  Sun  Mut.  Ins.  Co.  of  N.  Y.,  7 
La.  Ann.  279  ;  The  Ship  Packet,  3  Mason, 
255;  The  Eugene  Vesta,  28  Fed.  Rep.  762. 
Where  the  circumstances  of  the  case  do 
not  disclose  that  urgent  necessity  which 
alone  authorizes  the  sale  of  the  vessel  and 
cargo  by  the  master,  the  sale  is  an  act  of 
ban-atry  on  his  part  which  confers  no  title 
on  the  purchaser.  Graham  i).  Underwood, 
15  La.  Ann.  402. 

The  authority  of  the  master  to  bind  the 
ship  or  owners  being  only  for  necessaries, 
the  party  furnishing  the  supplies  is  re- 
quired to  give  some  proof  that  they  are 
necessaries. 

In  England,  it  has  been  held  that  the 
proof  that  the  articles  furnished  were  neces- 
sary should  come  from  the  party  supplying 
them,  to  the  extent  of  showing  that  they 
were  what  a  reasonable  and  prudent  owner 
would  have  ordered :  that  there  must  he 
sure  evidence  ;  and  that,  as  founded  on 
great  and  important  principles,  and  as 
wisely  framed  to  prevent  great  abuses,  the 
doctrine  casts  the  onus  probandi  on  the 
tradesman  or  material-man  wlio  provided 
the  articles.  The  Alexander,  1  W.  Rob. 
361  ;  The  Sophie,  lb.  369.  And  see 
Rocher  v.  Busher,  1  Stark.  27  ;  Palmer  v. 
Gooch,  2  Stark.  428  ;  Beldon  v.  Campbell, 
6  Ex.  886. 

In  this  country  a  different  rule  has 
been  laid  down,  viz.,  that  while  the 
supplies  are  confined  to  such  as  are  neces- 
sary, it  leaves  the  decision  as  to  what  is 
necessary  rather  to  the  master  than  the 
creditor.  Ford  u.  Crocker,  48  Barb.  142. 
In  Provost  o.  Patchin,  9  N.  Y.  235,  it 
was  held,  that  where  labor  by  way  of  re- 
pairs is  performed  on  a  ship,  or  supplies 
furnished,  the  presumption  is  that  it  was 
done  and  furnished  for  the  benefit  and  at 
the  request  of  the  owners.  See  Flanders 
V.  Merritt,  3  Barb.  201.  And  where  the 
master  told  the  storekeeper  that  the  sup- 
plies were  needed  for  the  vessel,  the  own- 
ers were  held  liable.  Kenzel  v.  Kirk,  37 
Barb.  113.    But  in  The  Medora,  1  Sprague, 
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This  principle  in  Guna  v.  Roberts  ^  and  in  other  cases  has  been 
still  further  applied.     In  Gunn  v.  Roberts,  the  defendants  were 

139,  the  necessity  of  the  supplies  is  put 
upon  the  same  ground  as  in  The  Alexan- 
der, 1  W.  Rob.  361,  — as  necessary,  if  they 
are  fit  and  proper  for  the  service  in  which 
'the  vessel  is  engaged,  and  what  the  owner 
of  that  vessel,  as  a  prudent  man,  would 
have  ordered  if  present.  In  Webb  v. 
Pierce,  1  Sprague,  192,  194,  the  general 
doctrine  is  laid  down,  which  may  be  said  to 
be  universally  true,  that,  among  the  usual 
and  well-known  powers  of  a  master,  is  that 
of  obtaining  -necessary  supplies  in  a  foreign 
port  upon  the  credit  of  his  vessel  and  own- 
ers. As  his  power  is  that  of  an  agent  to 
obtain  only  necessary  supplies,  it  would 
seem,  on  principle,  that  he  who  claims 
against  the  ship  or  owner,  on  the  contract 
of  the  master,  would,  in  order  to  bind  the 
ship  or  owner,  have  to  show  the  necessity 
for  the  supplies.  Precisely  the  same  bur- 
den would  seem  to  rest  upon  the  furnisher 
of  the  supplies  in  this  case  as  in  the  closely 
analogous  case  of  that  other  agent  of  ne- 
cessity, —  a  married  woman  abandoned  by 
her  husband.  The  difficulty  in  every  case 
of  the  proof  of  the  necessity  is  clearly  no 
greater  in  the  one  case  than  in  the  other. 
Even  under  the  old  rules  of  evidence,  ex- 
cluding evidence  from  interest,  now  so 
generally  changed,  the  testimony  of  the 
master  was  held  admissible,  as  an  excep- 
tion to  the  general  rule  of  evidence  ex- 
cluding interested  witnesses,  from  neces- 
sity of  public  convenience.  1  Gf.  on 
Ev.,  §  416;  Fuller  v.  Wheelock,  10  Pick. 
137;  The  Nestor,  1  Sumn.  73;  The  Me- 
dora,  1  Sprague,  138. 

In  The  Nestor,  1  Sumn.  73,  where  the 
question  of  the  admissibility  of  the  mas- 
ter's evidence  is  considered  at  length,  the 
burden  of  proof  seems  to  have  been  placed 
on  the  seller  to  show  that  an  admitted 
necessity  —  a  cable,  which  was  sold  to  the 
master  —  was  sold  on  the  credit  of  the 
ship.  We  find  an  old  American  case 
where  this  view  is  sustained,  and  is  con- 
sidered undoubted.  It  is  there  .said : 
"That  an  owner  is  generally  only  re- 
sponsible for  necessaries  is  not  denied. 
In  the  case  of  Carey  u.  White  (1  Bro. 
P.  C.  284),  this  doctrine  was  fully  con- 
sidered and  firmly  established.  It  has 
not,  1  believe,  been  seriously  questioned 
since.  But  what  are  necessaries  the  jury 
only  can  decide,  as  was  ruled  in  the  case 
just  cited.  But  it  is  contended  the  jury 
had  not  sufficient  evidence  before  them  to 
authorize  the  conclusion  that  the  articles 
furnished  were  necessary.  One  witness 
declared  that  the  articles  furnished  were 
generally   necessary  to   vessels    similarly 


situated.  The  captain,  who  was  the  con- 
fidential servant  of  the  owner,  and  the 
best  judge  of  what  was  necessary,  certi- 
fies, under  his  hand,  this  account.  An- 
other witness  proves  that  large  sums  were 
paid  and  advanced  to  the  seamen.  A  large 
item  in  the  account  is  for  the  duty;  an- 
other is  the  carpenter's  bill,  etc.  This 
was  evidence  enough  to  go  to  the  jury." 
All  of  this  evidence  was  on  the  part  of 
the  plaintitf,  and  the  accounts  showed  the 
application  of  the  sums  advanced  to  the 
necessary  purposes  of  the  ship.  It  was 
held  that  this  evidence  authorized  the 
jury  to  find  in  favor  of  the  plaintiffs. 
Burquin  v.  Flinn,   1  McCord,   316. 

The  case  above  cited  as  Carey  v.  White, 
1  Bro.  P.  C.  284,  and  which  is  cited  in 
Abbott  on  Ship.  (12th  London  ed.),  94, 
as  there  reported,  we  find  reported  as 
Carey  v.  White,  5  Bro.  P.  C.  325  (2d  ed., 
by  Tomlins,  A.  D.  1803).  It  was  there 
held  that  in  a  voyage  the  master  of  a  ship 
is  the  owner's  servant,  and  his  duty  re- 
quires him  to  provide  necessaries  for  the 
ship,and  it  is  the  owner's  interest  that  they 
should  be  provided;  therefore  what  the  mas- 
ter luccssarily  takes  up,  and  employs  for 
that  purpose,  the  owners  must  pay.  This 
clearly  places  the  burden  of  proof,  where 
we  think  it  unquestionably  rests,  on  the 
party  supplying  the  money  or  materials. 
There  was  an  issue  ordered  in  this  case  to 
try  whether  any,  and  what  sums  of  money, 
were  necessarily  laid  out  by,  or  by  the 
order  of,  the  appellant  for  the  payment 
of  seamen's  wages,  provisions,  or  other- 
wise, for  the  necessary  repairs  and  use  of 
the  ship.  The  affirmative  of  the  issue 
would  here  lie  on  the  plaintiff,  to  show 
what  was  necessarily  laid  nut  for  the  neces- 
sary repairs  and  use  of  the  ship;  and 
on  such  an  issue  the  shipowner  would 
not  be  called  on,  in  the  first  instance, 
to  prove  the  negative,  —  that  the  money 
was  not  necessarily  laid  out,  etc.  See 
s.  c.  15  Vin.  Ab.  348  ;  2  Eq.  Cas.  Ab. 
722. 

In  a  case  before  very  able  judges  (Lord 
Brougham,  Baron  Parke,  Bosanquet,  J., 
and  Dr.  Lushington),  the  rule  was  laid 
down  thus :  "The  foreign  merchant  ought 
to  know  that  the  master's  authority  to 
bind  the  ship  and  cargo  by  a  bottomry 
bond  is  founded  on  necessity  alone ;  and 
that  it  is  his  duty,  before  he  takes  a  se- 
curity so  onerously  affecting  the  property 
of  others,  to  satisfy  himself,  by  a  reason- 
able inquiry,  that  the  circumstances  of  the 
case  jn-stify  the  master  in  this  exercise  of 
his  authority."     Scares  o.  Rahn,  3  Moo. 


1  L.  R.  9  C.  P.  331. 
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owners  of  the  ship  Aracana.     The  action  was  brought  for  money 
and  supplies  furnished  by  the  plaintiff,  on  the  master's  order,  for 


P.  C.  1.  In  this  case  the  ship  was  in  the 
port  of  Lisbon,  bound,  with  a  cargo  of 
quicksilver,  from  the  port  of  Cadiz  to  Lon- 
don, and  needing  repairs  ;  and  it  was  ad- 
vertised that  a  public  sale  would  take 
place  of  a  loan  on  bottomry,  "to  defray 
the  expenses  occasioned  by  the  vessel  hav- 
ing been  forced  to  put  into  the  port  of 
Lisbon."  It  seemed  that  the  master  could 
have  got  the  money  for  the  necessary  re- 
pairs of  the  ship  on  the  personal  credit  of 
the  owner  ;  but  it  did  not  appear  that  the 
plaintiff,  who  bought  the  bond  at  the  auc- 
tion, was  aware  of  this  fact.  The  Privy 
Council,  affirming  the  judgment  of  the 
Court  of  Admiralty,  held  that  the  plain- 
tiff could  not  recover.  See  The  Augusta, 
1  Dod.  283;  The  Orelia,  3  Hagg.  75; 
Heathorn  v.  Darling,  1  Moo.  P.  C.  5  ; 
Gore  V.  Gardner,  1  Moo.  P.  C.  76  ;  Stain- 
bank  V.  Fenning,  11  C.  B.  88;  The  Eha- 
damanthe,  1  Dod.  201;  The  Alexander,  1 
Dod.  278. 

The  case  of  Soares  v.  Eahn,  3  Moo. 
P.  C.  1,  was,  as  will  be  observed,  the  case 
of  a  sale  of  bottomry  bond.  We  think 
that,  in  such  a  case,  as  well  as  in  that  of 
a  sale  by  the  master  of  the  ship  or  cargo 
or  both,  as  the  agency  is  created  ex  neces- 
sitate, and  is  within  the  strictest  rules  of 
special  agency,  in  connection  with  ektraor- 
dinary  duties  that  are  thrust  upon  him, 
the  rule  as  to  showing  the  necessity  for 
the  master's  acts  would,  on  principle,  be 
much  more  rigorously  applied  than  in  the 
ordinary  case  of  a  master  purchasing  usual 
necessary  supplies  for  the  ordinary  re- 
quirements of  the  vessel.  In  this  latter 
case  the  master  would  occupy  more 
nearly,  for  the  purpose  of  obtaining  such 
necessary  supplies,  the  position  of  a  gen- 
eral agent,  —  limited,  of  course,  by  the 
scope  of  his  employment.  See  Morton  v. 
Day,  6  La.  Ann.  762  ;  General  Interest 
Ins.  Co.  V.  Ruggles,  12  Wheat.  412  ; 
Peters  v.  Balleslier,  3  Pick.  495;  Pope  v. 
Nickerson,  3  Story,  465;  The  Grapeshot, 
9  Wall.  136;  Miller  v.  Palmer,  58  Md. 
451  ;  Party  v.  Clark,  41  Md.  327.  This 
distinction  may  tend  to  harmonize  some 
of  the  cases  which  otherwise  seem  irre- 
concilable. 

With  reference  to  the  general  agency 
for  such  purpose,  a  very  high  authority  on 
the  subject  says  :  "  The  master  is  the  pre- 
sumed and  accredited  agent  in  fitting  out, 
victualling,  and  manning  the  ship  abroad  ; 
and  that  for  his  engagements  in  those  re- 
spects, or  even  for  money  borrowed  for 
the  purpose  of  furnishing  necessaries  for 
the  ship,  the  owners  will  be  bound,  pro- 
vided the  loan  appears  to  be  fairly  sup- 
ported by  evidence  of  existing  necessities." 


1  Bell's  Com.  (7th  ed.),  556.  We  think 
this  a  fair  statement  of  the  law,  and  that, 
even  in  the  case  where  the  master  is  the 
agent  of  the  owners  to  obtain  ordinary 
necessary  supplies,  the  burden  of  proof  of 
showing  the  existing  necessity  is  on  the 
party  supplying  them,  which,  we  think, 
would  be  met  by  fairly  showing  that  they 
were  necessaries  furnished  the  master,  in 
good  faith,  for  the  ship.  See  an  elabo- 
rate judgment  by  Story,  J.,  in  The  Ship 
Fortitude,  3  Sumn.  228,  249,  in  which,  on 
the  point,  he  says :  *'  The  point  can  only 
arise  where  no  necessity  for  the  repairs  or 
supplies  exists,  and  where,  by  the  use  of 
reasonable  diligence,  the  absence  of  such 
necessity  could  have  been  known  and  as- 
certained. If  the  repairs  and  supplies  are 
necessary,  then  the  creditor  will  be  entitled 
to  recover  the  amount  from  the  owner  (for  I 
am  speaking  of  cases  of  ordinary  supplies, 
where  no  bottomry  bond  is  taken),  with- 
out making  any  inquiry  whatever.  On 
the  other  hand,  if  no  inquiries  whatever 
could  have  put  the  creditor  in  possession 
of  the  real  facts,  and  he  has  acted  upon 
the  representations  of  the  master  with 
good  faith,  and  under  circumstances  af- 
fording no  ground  of  suspicion  of  ill  faith 
in  the  master,  I  conceive  that  he  is  dis- 
pensed from  all  responsibility  in  regard  to 
such  inquiries.  Thus  if  he  should  be  de- 
ceived in  making  advances  for  repairs,  or 
supplies  for  imaginary  injuries  or  losses 
at  sea,  which  he  could  have  no  means  of 
knowing  or  tracing,  but  which  the  master 
and  crew  fraudulently  pretended  to  exist 
[such,  we  would  instance,  as  the  pre- 
tended loss  of  his  boats  at  sea,  when  they 
had  been  fraudulently  parted  with],  I  pre- 
sume that  he  would  be  enabled  to  recover 
against  the  owners  for  reasonable  advances 
made  by  him  to  repair  such  injuries  or 
supply  such  losses.  But  where  the  cred- 
itor could,  by  due  diligence,  ascertain  the 
necessity  of  the  repairs  or  supplies,  then, 
under  such  circumstances,  if  he  makes  no 
inquiries,  and  no  such  necessity  in  fact 
exists,  he  will  have  no  claim  upon  the 
owner."  But  all  this  is  consistent  with 
the  principle  that  the  burden  of  proof  is 
on  the  plaintiff  to  show  affirmatively  that 
he  supplied  necessaries  to  the  master  for 
the  ship,  as  the  burden  of  proof  is  on  the 
purchaser  of  the  ship  or  cargo  to  show 
the  necessity  for  the  sale. 

In  a  note  to  1  Bell's  Com.,  556,  we  find 
the  case  of  Carey  v.  White,  5  Bro.  P.  C. 
325,  referred  to,  in  which  it  is  stated  that 
in  two  several  trials  (one  at  bar)  on  the 
issue  ordered,  verdicts  were  given  that 
nothing  was  necessarily  laid  out,  and  so 
Carey's  suit  was  dismissed. 
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the  necessary  purposes  of  the  ship  while  she  was  at  Quebec,  to 
which  port  she  had  gone  in  search  of  a  cargo.  The  ship  was 
consigned  to  R.  &  Co.,  at  Quebec,  and  the  defendants  sup- 
plied them  with  funds,  and  authorized  and  instructed  them,  as 
their  agents,  to  advance  any  further  sums  for  the  purpose  of  sup- 
plying the  necessities  of  the  ship  for  her  voyage.  The  defend- 
ants had  forbidden  the  captain  from  applying  or  pledging  their 
credit  to  any  other  persons  than  R.  &  Co.,  in  respect  of  the  ship's 
necessaries.  The  plaintiff  was  ignorant  of  this,  and  of  the 
fact  that  R.  &  Co.  were  the  defendants'  agents ;  but  the  jury 
found  tliat  he  might,  by  mailing  ordinary  inquiry,  have  ascer- 
tained the  fact  that  R.  &  Co.  were  the  defendant's  agents  for 
the  purposes  of  the  ship.  R.  &  Co.  were  ready  and  willing  and 
able  to  advance  any  sums  which  might  have  been  necessary  for 
the  purposes  of  the  ship.  The  verdict  was  entered  for  the  plain- 
tiff, with  leave  reserved  for  motion  to  enter  it  for  defendants. 
On  rule  granted,  Benjamin,  Q.  C,  on  showing  cause,  claimed  that 
the  master,  as  general  agent  for  the  purposes  of  the  ship,  had 
power  at  a  foreign  port  to  pledge  the  owner's  credit  for  necessa- 
ries ;  and  that  the  fact  of  the  owner  having  an  agent  at  the  for- 
eign port  to  furnish  the  necessaries,  would  not  affect  the  right  of 
any  one  else  furnishing  necessaries  to  the  master  to  recover 
therefor  from  the  owner.  The  court  (Brett  and  Denman,  JJ.) 
held  the  reverse.^ 

1  The  case  was  put  by  Denman,  J.,  as  ship's  use,  but  it   must   be  shown,   also, 

one  of  first  instance.     He  says;   "In  all  that  it  was  reasonably  necessary  that  the 

the  statements  of  the  law  of  the  subject,  captain  should  obtain    or  order  them  on 

it  seems  always  to  be  assumed  that  it  is  the  owner's  credit.     If  the  captain  be  in  a 

well  settled  that  the  captain  has  no  au-  foreign  port,  and  the  owner  is  not  there, 

thority  to  pledge  the  owner's  credit  when  and  there  is  no  agent  of  his  there,  and  the 

he  has  an  authorized  agent  in  the  port,  captain  has  not  been  himself  put  in  funds 

Though  there  is  no  actual  case  deciding  by  the  owner,  then  it  may  be  reasonably 

the  point,  all  the  cases  seem  to  corrobor-  necessary  that  he  should  order  supplies  on 

ate  this  view."     At  p.  338.     The  conten-  the  owner's  credit  for  the  necessary  pur- 

tion  of  the  counsel  for   the  plaintiff  was  poses  of  the  ship,   as  in  the  case  of  Ed- 

thus  disposed   of  by  Brett,  J.:  "It  was  wards  v.  Havell,   14  C.   B.  107;  23  L.  J. 

said  that  the  captain  is  the  general  agent  C.  P.  8  ;  but  if  he  is  either  in  a  port  in 

of  the  owners.     That  proposition  cannot  the  owner's   country,   or   a   foreign  port, 

be  supported  in  the  fullest  sense  of  the  and  the  owner  is  there  with  means  to  pay 

terms  in  which  it  was  stated.     The  captain  for  goods,  or  credit  to  order  them  for  him- 

has  authoiity  to  bind  the  owners  to  pay  self,  the   owner  is   the  master  of  affairs, 

for   supplies   or   repay   money  advanced,  and  there  is  no  necessity  for  the  captain 

only  when  the  necessity  of  the  case  gives  to  oi'der  them  or  to   pledge   the  owner's 

him  that  authority.     In  order  to  give  rise  credit;  and  so  there  is  no  necessity  for  the 

to  that  authority  it  has  for  many  years  captain's  making  a  contract  to  bind  the 

been  recognized  that  two  things  are  neces-  owner.     Accordingly,  if  it  be  found  that 

sary  ;  first,  it  must  appear  that  the  money  the  owner  is  present  at  the  port,  and  has 

borrowed  or  goods  supplied  were  necessary  the  means  or  credit  to  obtain  supplies,  I 

for  the   use   of  the  ship,   not  absolutely  think  it  is  the  law  of  England  that  the 

necessary,    but   reasonably   necessary  ac-  judge  should  direct  the  jury  that  there  is 

cording  to  the  ordinary  course  of  prudent  no  necessity  for  any  authority  on  the  part 

conduct,  in  the  opinion  of  the  jury  ;  2dly,  of  the  captain,  and  the  jury  would  not  be 

it  is  not  sufficient  that  the  moneys  lent,  or  justified   in   finding   that  there   was   any 

goods   supplied,    were  necessary  for  the  such  necessity.     Tiie  same  principle  ap- 
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Where  a  master  sold  a  vessel  under  circumstances  which,  it 
was  admitted,  did  not  authorize  the  sale,  it  was  sought  by  the 


plies  even  when  the  owner  is  not  present, 
if  he  has  either  iu  a  port  in  his  own  or  a 
foreign  country  constituted  an  agent  to 
stand  in  his  place,  and  ,  intrusted  such 
agent  with  his  discretion  to  act  in  the 
management  of  the  ship,  and  such  agent 
has  uudertaken  and  lias  the  necessary 
means  or  credit  to  do  so.  In  such  case 
the  agent  represents  the  owner,  and  the 
captain  as  servant  of  the  owner  is  bound 
to  act  under  his  directions,  and  has  no 
authority  to  act  for  himself  in  the  matter." 
For  further  cases  applicable  to  the  point 
involved,  see  Arthur  v.  Barton,  6  M.  & 
W.  138  ;  Grant  u.  Norway,  10  C.  B.  665  ; 
The  Faithful,  31  L.  J.  (P.  M.  &  A.)  81  ; 
Johns  V.  Symons,  2  Q.  B.  425  ;  The  Alex- 
ander, 1  W.  Rob.  346 ;  Brayshaw  v.  Eaton, 
14  C.  B.  107  ;  Edwards  v.  Havell,  14 
C.  B.  107  ;  Mackintosh  v.  Mitcheson,  4 
Ex.  175  ;  Williamson  v.  Page,  1  C.  &  K. 
681;  Felster  v.  Leekamp,  4  B.  &  Aid.  352  ; 
The  Riga,  L.  R.  3  Ad.  &  Ec.  516  ;  Mac- 
ready  V.  Thorn,  51  N.  Y.  Ap.  Cas.  454  ; 
Robinson  «.  Lyall,  7  Price,  592  ;  Rocher 
V.  Busher,  2  Stark.  27  ;  Palmer  v.  Gooch, 

2  Stark.  428  ;  Evans  v.  Williams,  7  T.  R. 
481  n.  ;  Milward  v.  Hallett,  2  Caines,  77  ; 
The  United  Ins.  Co.  v.  Scott;  1  Johns. 
106,  111  ;  Reade  v.  Commercial  Ins.  Co., 

3  Johns.  352  ;  Ward  v.  Green,  6  Cow.  173  ; 
Wainwright  v.  Crawford,  3  Yeates,  131  ; 
Ross  V.  The  Active,  2  Wash.  226,  236. 

In  The  General  Smith,  4  Wheat.  438, 
the  law  is  thus  laid  down  as  to  a  lien  on 
a  ship  for  necessaries  furnished  :  "  Where 
repairs  have  been  made,  or  necessaries 
have  been  furnished  to  a  foreign  ship,  or 
to  a  sbip  in  a  port  of  the  State  to  which 
she  does  not  belong,  the  general  maritime 
law,  following  the  civil  law,  gives  the 
party  a  lien  on  the  ship  itself  for  his 
security  ;  and  he  may  well  maintain  a 
suit  171  rem  in  the  admiralty  to  enforce 
his  right.  But  in  respect  to  repairs  and 
necessaries  in  the  port  or  State  to  which 
the  ship  belongs,  the  case  is  governed 
altogether  by  the  municipal  law  of  that 
State;  and  no  lien  is  implied,  unless  it  is 
recognized  by  that  law.  Now  it  has  been 
long  settled,  whether  originally  upon  the. 
soundest  principles  it  is  now  too  late  to 
inquire,  that,  by  the  common  law,  ma- 
terial-men and  mechanics  furnishing 
repairs  to  a  domestic  ship,  have  no  par- 
ticular lien  upon  the  ship  itself  for  the 
recovery  of  their  demands.  A  shipwright, 
indeed,  who  has  taken  a  ship  into  his 
possession  to  repair  it,  is  not  bound  to 
part  with  the  possession  until  he  U  paid 
for  the  repairs,  any  more  than  any  other 
artificer.  But  if  he  has  once  parted  with 
the  possession,  or  has  worked  upon  it  with- 


out taking  possession,  he  is  not  deemed  a 
privileged  creditor,  having  any  claim  upon 
the  ship  itself. " 

We  state  the  principles  of  some  of 
the  numerous  cases  decided  in  the  Ameri- 
can courts  on  questions  relating  to  the 
authority  of  the  shipmaster  to  bind  the 
ship  and  cargo,  the  owners,  and  others 
concerned,  at  the  home  port,  and  at  foreign 
ports,  respectively. 

The  case  of  Stearns  v.  Doe,  78  Mass. 
482,  was  a  case  where  a  vessel  was  owned 
in  New  York,  and  money  was  advanced 
to  the  master  in  Boston  to  pay  off  the 
officers  and  crew,  there  being  no  consignee 
or  agent  of  the  owners  there,  and  the 
States  in  this  country,  with  respect  to  the 
application  of  the  law  in  the  matter,  being 
treated  as  foreign  to  each  other.  The 
court  held,  in  accordance  with  the  English 
decisions,  that  the  authority  of  a  master 
to  borrow  money  in  a  foreign  port,  on  the 
credit  of  the  owner,  in  his  absence  and 
where  there  is  no  agent  or  consignee  of 
the  vessel,  is  clear  and  unquestionable. 
The  limitation  on  this  authority  is  equally 
clear.  The  money  must  be  necessary  for 
the  vessel  ;  that  is,  it  must  be  required 
for  purposes  which  a  prudent  person  would 
deem  to  be  reasonably  fit  and  proper  under 
the  circumstances  in  which  the  vessel  is 
placed.  But  it  is  not  correct  that  a  master 
can  in  no  case  borrow  on  the  credit  of  the 
owner  to  pay  an  existing  liability,  or  a 
debt  already  incurred.  There  may  be 
such  a  limitation  on  his  authority  where 
repairs  have  been  done  or  supplies  fur- 
nished on  the  personal  credit  of  the  owner, 
and  without  any  stipulation  for  payment 
in  ready  money.  Beldon  v.  Campbell,  6 
Ex.  886.  But  no  such  restriction  in  the 
power  of  the  master  exists  where  a  debt 
has  been  duly  contracted,  which  consti- 
tutes a  lien  on  the  vessel  or  cargo,  capable 
of  immediate  enforcement  in  a  foreign 
port.  On  the  contrary,  in  such  cases  the 
master  would  have  power  to  give  a  pledge 
of  the  vessel  by  way  of  bottomry,  and  a 
fortiori  to  pledge  the  personal  credit  of  the 
owner  of  the  vessel.  The  Alexander,  1 
Dod.  280;  The  Vibilia,  1  W.  Rob.  1. 

The  questions  whether  the  money  is 
necessary  under  the  circumstances  iu  which 
the  vessel  is  situated  at  tlie  time  of  the 
loan,  and  whether  the  master's  position  is 
such  as  to  constitute  hiui  the  authorized 
agent  of  the  owner  to  borrow  money,  are 
for  the  consideration  of  the  jury.  Johns 
V.  Simons,  2  A.  &  E.  N.  s.  425  ;  Arthur  v. 
Barton,  6  M.  &  W.  138. 

A  vessel  left  New  Orleans  for  Tampico, 
Mexico,  and  when  within  about  six  miles 
of  her  destination   grounded  on  a.  bar. 
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purchasers  to  sustain  their  title  on  the  ground  that  the  owners, 
the  libellants,  by  their  abandonment  of  the  vessel  to  the  under- 


She  was  lightened  and  got  off  with  slight 
damage.  The  communication  between 
Tampico  and  New  Orleans  was  constant 
and  easy.  The  master,  without  waiting 
for  any  instructions  from  the  owners  or 
underwriters,  had  a  survey  held,  the  sur- 
veyors advising  a  sale.  The  vessel  was 
valued  at  $10,000,  and  was  insured  for  that 
amount.  She  realized  $3200  ;  one-half  of 
which  was  paid  by  the  master  to  salvors, 
who  had  expended  in  their  work  about 
$250.  The  master,  without  waiting  for 
authority,  had  submitted  the  claim  to  arbi- 
tration. The  purchaser  put  in  a  tempor- 
ary rudder  at  the  expense  of  about  $100, 
and,  the  vessel  being  perfectly  tight,  sailed 
her  to  New  Orleans,  a,nd  had  her  thor- 
oughly repaired  there  at  a  cost  of  about 
$800.  The  owners  claimed  for  a  total 
loss,  and  tendered  an  abandonment,  which 
was  rejected.  The  plaintiffs  having  brought 
an  action,  on  Judgment  of  nonsuit  against 
them,  appealed,  claiming  that  they  were 
entitled  to  recover  for  a  total  loss,  in  con- 
sequence of  the  vessel  having  passed  from 
them  by  a  necessary  and  justifiable  sale. 
The  court  held  that  it  was  not  the  mere 
fact  of  a  sale  by  the  master  which  entitles 
an  assured  to  abandon  ;  but  the  ship's  being 
reduced  to  such  a  state  as  to  justify  the 
sale.  And,  further,  that  the  master's 
submission  of  the  question  of  salvage  to 
arbitration  was  without  authority  (see 
Housemain  v.  Schr.  North  Carolina,  15 
Pet.  45)  ;  that  the  advice  of  the  surveyors 
or  their  opinion  was  not  conclusive  (see 
Gordon  v.  Mass.  Fire  &  M.  Ins.  Co.,  2 
Pick.  264)  ;  that  the  master  should  have 
brought  the  vessel  to  New  Orleans  for 
repairs  (see  Hall  o.  Franklin,  9  Pick. 
467)  ;  and  that,  as  there  was  nothing  in 
the  distance  from  the  scene  of  disaster, 
or  in  the  pressing  imminence  of  the  danger, 
to  prevent  the  master  from  communicating 
with  the  owners  or  underwriters,  the  sale 
was  unnecessary  and  unjustifiable  ;  and 
the  judgment  was  affirmed.  Peck  v.  Nash- 
ville Mar.  &  Fire  Ins.  Co.,  6  La.  Ann. 
148. 

In  general,  the  master  has  no  authority 
to  sell  the  ship.  There  is,  however,  an 
exception  to  this  rule,  when  she  meets 
with  a  disaster  which  renders  it  necessary 
to  sell  her,  in  order  to  save  a  part  of  her 
value,  rather  than  to  run  the  risk  of  a 
total  loss.  The  master's  right  to  act  in 
such  an  emergency  arises  from  the  neces- 
sity of  acting  before  the  owners  can  be 
consulted.  He  acts  for  them,  because  they 
have  no  opportunity  to  act  for  themselves. 
If  they  are  present,  his  authority  to  sell 
ceases.     He  is  bound  to  exercise  the  same 


discretion  that  an  uninsured  owner  or 
agent  of  the  underwriters  would  exercise 
if  present.  Hence  it  is  his  duty  to  notify 
the  parties  interested  of  the  disaster,  when 
it  can  seasonably  be  done,  that  they  may 
send  him  instructions,  or  be  present  to 
judge  of  the  situation  for  themselves. 
When  their  discretion  may  be  called  into 
exercise,  there  is  no  occasion  for  the 
master  to  exercise  his  ;  there  is  no  neces- 
sity for  him  to  sell,  when  they  may  judge 
of  the  necessity  for  a,  sale  themselves. 
The  chance  of  recovering  the  vessel  is 
worth  as  much  to  the  owners  as  it  is  to 
the  purchasers.  They  have  a  right  to  the 
benefit  of  the  choice  of  the  alternatives  of 
risking  or  selling  her,  when  there  is  an 
opportunity  for  the  master  to  give  them 
seasonable  notice  of  the  disaster  ;  and  he 
cannot  devest  tiiem  of  this  right.  Nor  is 
it  necessary  that  the  master  should  fraudu- 
lently neglect  to  give  such  notice,  to  in- 
validate the  sale.  It  is  the  master's  duty 
to  use  the  earliest  means,  ordinarily  avail- 
able, to  convey  intelligence  of  the  disaster 
to  his  owners,  when  they  may  thus  be 
reached  in  season  to  act  before  the  sale; 
and  if  he  neglects  to  do  this,  either  from 
indifference,  carelessness,  or  ignorance  of 
duty,  the  sale  will  be  void  as  to  such 
owners.  Gates  v.  Thompson,  57  Me.  442  ; 
New  England  Ins.  Co.  v.  The  Sarah  Ann, 
13  Pet.  387  ;  American  Ins.  Co.  v.  Center, 
4  Wend.  55  ;  Hall  v.  Franklin  Ins.  Co.,  9 
Pick.  466  ;  Bryant  v.  Commonwealth  Ins. 
Co.,  13  Pick.  543;  Pierce  v.  Ocean  Ins. 
Co.,  18  Pick.  83  ;  Stephenson  v.  Piscataquis 
Ins.  Co.,  54  Me.  55. 

And  ))art-owners  of  a  vessel  are  not  co- 
partners, but  tenants  in  common.  Notice 
to  one  part-owner  is  not  notice  to  another, 
nor  has  one  part-owner  any  right  to  sell, 
or  authorize  a  consent  to  the  sale  of  the 
interest  of  his  associate  part-owner.  The 
duty  of  the  master  to  give  the  notice  in 
question  extends  to  all  the  part-owners 
within  his  means  of  intercommunication. 
And  if  the  master  sell  the  whole,  when  he 
has  authority  to  sell  only  a  part,  the  sale 
will  be  valid  as  to  that  part,  and  void  as 
■to  the  rest.  Gates  i'.  Thompson,  57  Me. 
442,  445,  et  scq.  ;  Pierce  v.  Ocean  Ins. 
Co.,  18  Pick.  83. 

It  was  held  in  Pentz  ii.  Clark,  41  Md. 
327,  that  the  question  as  to  the  authority 
of  the  ma.ster  to  pledge  the  credit  of  the 
owner  for  necessary  supplies  and  repairs 
rests  upon  and  must  be  determined  by  the 
general  principles  which  govern  the  law  of 
agency.  To  a  certain  extent  at  least  the 
master  is  and  must  necessarily  be  treated 
as  the  agent  of  the  owner,  and  as  such 
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writers,  affirmed,  by  way  of  ratification  or  estoppel,  the  title  of 
the  claimant.    The  court  held  that  nothing  but  extreme  necessity 


clothed  with  authority  to  do  whatever  may 
be  considered  fairly  to  be  within  the  scope 
of  his  appointment.  He  must,  of  course, 
have  the  power  to  do  whatever  rnay  be 
necessary  to  enable  him  to  prosecute  the 
voyage.  If  he  should  be  in  a  foreign  port, 
and  repairs  are  necessary  to  be  done,  and 
the  owner  is  not  there,  and  has  no  agent 
there  authorized  to  act  for  him,  the  master 
must  from  the  necessity  of  his  position  be 
considered  as  having  the  authority  to  or- 
der such  repairs  to  be  done.  But  in  the 
home  port,  where  the  owner  resides,  where 
lie  can  be  consulted,  and  where  he  can 
personally  interfere,  no  such  necessity  ex- 
ists, and  there  is  no  reason  why  the  master 
should  pledge  his  credit  even  for  necessary 
repairs  without  special  authority.  See  to 
the  same  effect,  Gunn  v.  Roberts,  L.  R. 
9  C.  P.  331;  Arthur  v.  Barton,  6  M.  &W. 
142  ;  Myers  v.  Willis,  17  C.  B.  103  ;  18 
C.  B.  887;  Mitcheson  v.  Oliver,  5  E.  &  B. 
Hi;  Bernard  v.  Aaron,  11  C.  B.  N.  s.  889; 
Hibbs  V.  Ross,  L.  R.  1  Q.  B.  534 ;  The 
Troubadour,  L.  R.  1  Ad.  &  Ec.  303  ;  The 
Great  Eastern,  L.  R.  2  Ad.  &  Ec.  88  ; 
Schooner  Freeman  v.  Buckingham,  18 
How.  182;  Thomas  v.  Osborn,  19  How.  22; 
Morgan's  Assignees  v.  Shinn,  15  Wall.  110; 
Howard  v.  Odell,  1  Allen,  85;  Blanchard 
V.  Fearing,  4  Allen,  118  ;  Webb  v.  Peirce, 
1  Curt.  104  ;  Mayo  v.  Snow,  2  Curt.  102  ; 
Macy  V.  Wheeler,  30  N.  Y.  241  ;  Reoms 
V.  Lewis,  2  Paine,  Cir.  Ct.  202  ;  Stedman 
V.  Feidler,  25  Barb.  605  ;  The  Phoebe,  1 
Ware,  269.  And  the  fact  that  the  master 
was  part-owner  at  the  time  does  not  confer 
upon  him  any  greater  authority  to  pledge 
the  credit  of  his  co-owners  for  work  done 
and  materials  furnished  the  vessel  without 
their  authority.  Pentz  v.  Clark,  41  Md. 
327  ;  Gates  v.  Thompson,  57  Me.  442  ; 
Helnie  v.  Smith,  7  Bing.  709. 

In  The  Robert  L.  Lane,  1  Lowell,  388, 
the  power  of  the  master  to  hypothecate 
the  vessel  was  upheld,  where  he  had  com- 
municated with  his  owners,  and  they 
through  their  silence  and  neglect,  after 
full  and  sufficient  communication  had  been 
made  to  them,  left  him  no  alternative  but 
to  sell  or  hypothecate.  The  court  held 
that  their  silence  and  neglect  authorized 
him  to  take  such  measures  as  were  most 
expedient,  and  such  as  a  prudent  master 
would  take  who  could  not  communicate 
with  his  owners  ;  that  as  his  alternative 
was  to  sell  or  hypothecate  it  could  not  be 
maintained  that  he  had  a  more  ample  im- 
plied power  to  sell  than  to  hypothecate. 
On  the  contrary,  they  held  he  had  less  ; 
"for  hypothecation  on  its  face  is  a  sacri- 
fice of  part,  while  a  sale  usually  sacrifices 


the  whole.  '■  But  the  master  cannot  pledge 
a  vessel  by  giving  a  bottomry  bond  for 
money  borrowed  for  repairs  when  the  own- 
ers of  the  vessel  are  present  at  the  place 
where  the  repairs  are  made,  or  where  he 
has  funds  of  the  owners  for  the  purpose 
which  he  has  not  used.  Patton  v.  The 
Schr.  Randolph,  Gilp.  (Dist.  Ct.)  457.  See 
Tunno  v.  Ship  Mary,  Bee's  Adm.  R.  (a.  d. 
1785)  120  ;  Sloan  v.  Ship  A.  E.  I.,  Bee, 
250;  TurnbuU  v.  The  Enterprise,  Bee,  345. 

In  an  action  brought  to  recover  the 
value  of  a  chronometer,  let  in  New  York 
to  a  vessel  belonging  to  Maine,  it  was  laid 
down  that  the  master  is  the  agent  of  the 
owners  for  the  purpose  of  obtaining  repairs 
and  supplies  for  the  ship  in  a  foreign  port 
in  the  absence  of  the  owner,  but  liis  au- 
thority as  such  agent  is  not  unlimited. 
He  can  only  procure  such  supplies  and  re- 
pairs as  are,  properly  speaking,  necessary 
for  the  ship ;  that  is,  the  repairs  and  sup- 
plies are  to  be  such  as  are  reasonably  fit 
and  proper,  having  regard  to  the  exigen- 
cies and  requirements  of  the  ship,  for  the 
port  where  she  is  lying  and  the  voyage  on 
which  she  is  bound.  The  Fortitude,  3 
Sumn.  233  ;  Edwards  v.  Havell,  14  C.  B. 
107;  Mitcheson  v.  Oliver,  5  El.  &  Bl.  419. 

It  is  nowhere  said  that  this  authority 
of  the  master  is  limited  to  the  purchase  or 
procurement  of  any  particular  kind  or  class 
of  supplies.  On  the  contrary,  it  is  uni- 
formly held  that  it  embraces  everything 
which  a  prudent  man  would  deem  proper 
and  necessary  to  be  done  or  supplied  un- 
der the  circumstances.  The  true  and  only 
test  by  which  to  determine  whether  the 
master  has  acted  within  the  limits  of  his 
authority  is  to  ascertain  whether  the  arti- 
cles or  supplies,  whatever  may  be  their  na- 
ture, were  necessary  under  the  circumstan- 
ces in  which  the  vessel  was  placed.  No 
abstract  rule  can  be  laid  down  by  which 
certain  articles  designed  and  intended  for 
the  use  of  the  vessel  are  in  all  cases  to  be 
included  as  coming  within  the  authority 
of  the  master  to  procure  on  the  credit  of 
his  owners,  and  others  are  to  be  excluded 
as  falling  without  the  limits  of  such  au- 
thority. The  necessity  may  vary  accord- 
ing to  the  circumstances  of  each  particular 
case,  and,  when  called  in  question  in  an 
action  at  law,  it  can  only  be  determined  by 
a  jury  on  a  consideration  of  all  the  facts 
which  go  to  make  up  the  exigencies  and 
requirements  of  the  vessel  at  the  time  the 
articles  were  procured  and  the  credit  given. 
Bliss  V.  Ropes,  91  Mass.  339,  341. 

The  following  additional  cases  further 
exemplify  the  principles  governing  the 
powers  of  a  shipmaster  to  bind  the  vessel, 
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could  justify  the  sale  of  the  vessel  by  the  master.     The  abandon- 
ment was  based  on  the  damage  done  to  the  vessel  at  the  time  of 


cargo,  owners,  and  all  concerned,  by  hia 
acts  in  a  foreign  port  for  necessaries,  by 
hypotliecation,  and  by  sale.  Crawford  v. 
Tlie  William  Pcnn,  3  Wash.  484  ;  The 
American  Ins.  Co.  i>.  Coster,  3  Paige,  323; 
Ross  I,:  The  Ship  Active,  2  Wash.  226  ; 
Reade  v.  The  Conmercial  Ins.  Co.,  3 
Johns.  352  ;  The  Bark  Herald,  8  Bened. 
409  ;  Barker  u.  York,  3  La.  Ann.  90  ; 
Webb  V.  Pierce,  1  Sprague,  192  ;  The 
Lulu,  1  Abbott  (IT.  S.),  191 ;  Selden  v. 
Hendricksen,  1  Brock.  396  ;  The  ISTever- 
sink,  5  Blatch.  39;  The  Jeanie  Landles,  17 
Fed.  Rep.  91;  Descadillas  v.  Harris,  8  Me. 
296  ;  Whitten  v.  Tisdale,  43  Me.  451  ; 
Leddo  V,  Hughes,  15  111.  41  ;  James  o. 
Bixby,  11  Mass.  34  ;  The  Brig  Eledona, 
2  Bened.  31 ;  The  Brig  Jacmel  Packet  and 
her  Cargo,  2  Bened.  107  ;  The  Steamboat 
Washington  Irving,  2  Bened.  318,  323. 

The  principle  relating  to  the  master's 
authority  to  contract  for  supplies  and  re- 
pairs at  the  home  port  is  quite  different 
from  that  governing  his  powers  at  a  for- 
eign port ;  the  nature  of  his  agency,  from 
the  differing  circumstances  surrounding 
him,  being  of  a  different  and  much  more 
restricted  character  where  the  owners  of 
the  vessel  are  present  to  act  for  them- 
selves, and  therefore,  do  not  as  necessarily 
nor  usually  to  as  great  an  extent  require 
the  action  of  the  master,  as  where  they  are 
distant  from  the  scene,  and  have  no  power 
to  act  for  themselves.  Thus,  the  master 
has  not  usually  authority  to  pledge  the 
credit  of  the  owner  for  necessary  repairs 
made  at  the  home  port,  where  the  owner 
resides  and  can  be  consulted,  and  can  \>er- 
sonally  interfere,  unless  the  owner  has  held 
out  the  master  as  having  such  authority, 
or  has  ratified  his  contracts.  The  reason 
of  this  is  that  the  foundation  and  nature 
of  the  authority  of  the  master  arises  from 
the  requirements  of  the  peculiar  and  re- 
sponsible duties  of  his  position,  and  his 
authority  must  be  commensurate  with 
those  duties.  When  the  reason  for  his 
authority  disappears,  then  his  authority 
ceases;  therefore,  the  authority  of  the  mas- 
ter to  bind  the  owners  of  the  vessel  is 
more  extensive  abroad  than  in  a  home 
port,  lu  foreign  ports  (and  ports  of  States 
other  than  where  the  vessel  belongs  are  for 
that  pui'pose  considered  foreign  ports)  it  is 
uniformly  held  tliat  the  master  has  au- 
thority to  contract  on  the  credit  of  the 
owner  for  such  supplies  and  repairs  as  are 
reasonably  tit  and  proper  for  the  ship  and 
the  voyage.  This  authority  arises  from 
the  necessity  of  procuring  the  supplies, 
the  absence  of  the  owner,  and  the  pre- 
sumption that  if  he  had  been  consulted 


he  would  as  a  prudent  man  have  procured 
them,  and  would  not  have  allowed  the 
voyage  to  be  broken  up  or  the  ship  to 
suffer  for  want  of  them.  It  is  only  so  far 
and  just  to  the  extent  that  the  reason  and 
necessity  for  such  authority  ceases  in  a 
home  port,  that  the  authority  of  the  mas- 
ter is  restricted.  It  is  no  inflexible  rule 
arising  from  statutory  legislation  or  any 
question  of  jurisdiction,  and  the  restric- 
tion should  not  be  pushed  farther  than  the 
reasons  of  it  require.  When,  therefore, 
although  the  port  where  materials  or  sup- 
plies are  furnished  may  be  in  one  sense  a 
home  port,  if  it  is  not  the  port  where  the 
owner  resides,  and  if  he  is  not  within 
easy  access  of  it,  and  the  repairs  or  sup- 
plies are  not  unusual  in  amount,  and  are 
such  as  a  reasonable  and  prudent  owner 
would  have  sanctioned  if  present,  it  has 
been  held  that  the  master  has  power  to 
bind  the  owner.  Schultz  v.  Bosman, 
5  Hughes,  97  ;  John  v.  Simons,  2  Q. 
B.  424  ;  Stonehouse  v.  Gent,  Ibid.  431, 
note  (6). 

Of  course,  the  supplies  and  repairs  which 
are  reasonably  fit  and  proper,  under  such 
circumstances,  for  the  master  to  contract 
for  upon  the  credit  of  the  owner  without 
consulting  him,  are  much  more  restricted 
as  to  kind  and  amount  than  would  be  the 
case  in  a  foreign  port,  and  greater  caution 
and  inquiry  in  giving  the  credit  should 
be  exercised  by  the  material  man  before 
furnishing  them.  Schultz  v.  Bosman,  5 
Hughes,  97.  But  the  rule  may  be  con- 
sidered generally  correct  that  the  master 
of  a  vessel  without  any  other  authority 
than  that  derived  from  his  official  capacity 
is  not  entitled  to  order  repairs  to  be  made 
in  a  home  port.  Jordan  v.  Young,  37  Me. 
276  ;  Dyer  v.  Snow,  47  Me.  254.  And 
where  the  vessel  was  lying  at  a  wharf  in 
Portland,  Maine,  and  the  owner  was  a  resi- 
dent of  the  adjoining  town  of  Cape  Eliza- 
beth, the  principles  as  to  the  home  port 
were  held  to  apply.  Jordan  v.  Young, 
37  Me.  276.  And  authority  to  give  a 
promissory  note  at  a  home  port  by  a  mas- 
ter to  bind  the  owner,  is  not  to  be  implied 
from  the  relation  that  subsists  between 
master  and  owner.  Gregg  v.  Bobbins,  28 
Mo.  347.  Nor  to  give  a  bond  to  release  a 
vessel  from  seizure.  Carr  v.  Burke,  32 
Mo.  233. 

Where  in  the  same  State  the  legal 
owner  of  a  vessel  resided  in  the  city  of 
New  York,  and  the  master,  who  was  the 
actual  owner,  obtained,  in  Buffalo,  the 
plaintiff  as  bail  for  the  vessel's  discharge 
upon  her  being  libelled  for  illegally  carry- 
ing passengers,  no  communication  having 
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the  accident  which  had  happened  to  her.  If  accepted,  the  master 
became  the  agent  of  the  insurer ;  and  whether  accepted  or  not, 
his  act,  without  authority,  could  receive  no  ratification  from  alle- 
gations or  admissions  made  by  any  party  in  a  dispute  on  the  con- 
tract of  assurance,  where  the  inquiry  as  to  the  act  of  the  master 
was  irrelevant.    The  claimant,  having  obtained  possession  unlaw- 


been  made  to  the  legal  owner,  he  was  held 
not  liable  to  the  plaintiff  for  the  amount 
the  plaintiff  was  compelled  to  pay  as  surety 
on  the  bond.  Gager  v.  Babcock,  48  N.  Y. 
154.  In  Crawford  v.  Eoberts,  50  Cal.  235, 
it  was  held  that  the  master's  power  is  pre- 
sumed, in  the  absence  of  evidence  to  the 
contrary,  to  extend  to  making  contracts 
for  supplies  in  the  home  port  which  shall 
bind  the  owners  ;  the  duties  and  relations 
of  the  master  furnishing  presumptive  evi- 
dence of  his  authority  to  purchase  sup- 
plies. Provost  V.  Patchin,  9  N.  Y.  235  ; 
Rich  V.  Coe,  Cowp.  636  ;  Hussey  v.  Chris- 
tie, 9  East,  432  ;  Hoskins  v.  Slayton,  Cas. 
Temp.  Hardw.  360  ;  James  v.  Bixby,  11 
Mass.  40  ;  Flanders  v.  Merritt,  3  Barb. 
201.  And  if  the  purchases  are  made  by 
the  master  with  the  knowledge  and  con- 
sent of  the  ship's  husband,  the  owners  are 
primd  facie  liable.  Crawford  v.  Roberts, 
50  Cal.  235.  And  for  the  necessary  sup- 
plies of  the  vessel  even  at  the  home  port, 
furnished  by  order  of  the  master,  the 
owner  is  generally  liable,  as  agency  to 
that  extent  is  usually  to  be  implied  ;  and 
when  he  seeks  to  escape  the  liability  he 
must  make  out  by  satisfactory -proof  the 
facts  upon  which  he  claims  the  exemption. 
Abbott  V.  B.  &  R.  Steam  Packet  Co.,  1 
Md.  Ch.  542. 

In  Robinson  v.  Georges  Ins.  Co.  17  Me. 
131,  it  was  held  that  where  a  vessel  had 
been  stranded  on  a  sand  bar  within  the 
United  States,  and  within  one  hundred 
miles  of  the  place  of  holding  a  court  of 
the  United  States  for  the  district,  and 
had  been  put  afloat  and  repaired  by  sal- 
vors, the  master  had  no  power  to  refer  the 
claim  for  salvage  to  arbitration  without 
the  consent  of  the  owners.  But  in  a  case 
of  great  necessity,  where  there  were  thir- 
teen owners  of  a  vessel,  living  in  different 
States,  and  with  whom  it  would  have  been 
difficult  to  communicate  with  the  neces- 
sary promptness,  their  agent  being  pres- 
ent on  the  spot  where  the  repairs  were 
made,  and  presumably  approving  of  them, 
it  was  held  that  though  tlie  general  prin- 
ciple is  correct  that  if  the  owner  or  his 
agent  for  the  purpose  is  either  at  the  port 
or  at  such  a  convenient  distance  that  the 
master  can  have  communication  with  him 
without  such  a  delay  as  would  materially 
prejudice  his  interests,  the  authority  of  the 
master  to  bind  the  owner  for  repairs  does 


not  exist;  yet,  under  the  circumstances,  the 
master  has  a  right  to  charge  the  owners 
with  such  expenses  for  repairs,  even  at  a 
home  port,  as  the  interests  of  the  owners 
render  it  necessary  that  he  should  incur. 
Woodruff  &  Beach  Iron  Works  v.  Stetson, 
31  Ct.  61  ;  Webster  v.  Seekamp,  4  B.  & 
Aid.  353  ;  John  v.  Simons,  2  Q.  B.  425. 

In  Steamboat  Lehigh  v.  Knox,  12  Mo. 
608,  it  was  held  that  in  order  to  give  a 
lien  on  the  steamboat  for  supplies  fur- 
nished it  is  not  necessary  for  the  party 
furnishing  such  supplies  to  ascertain 
whether  the  master  or  agent  actually  in 
possession,  and  having  control  of  the 
steamboat,  is  legally  entitled  to  that  pos- 
session and  control;  the  presumption  be- 
ing that  he  is  so.  In  accordance  with  the 
principle  that  where  the  owner  is  in  such 
a  position  to  be  communicated  with,  when 
any  unusual  act  is  to  be  taken  in  respect 
to  the  vessel,  the  master's  act  is  not  bind- 
ing on  the  vessel  or  owner  without  such 
communication,  it  was  held  in  The  Giulio, 
27  Fed.  Rep.  318,  where  a  master  executed 
an  instrument  which  amounted,  in  legal 
effect,  to  a  contract  of  bottomry,  and  he 
was  at  the  time  within  ea.sy  reach  of  the 
owner  by  telegraph,  where  a  letter  would 
have  reached  him  in  five  days,  and  where 
the  owner  was  in  actual  communication 
with  the  master,  and  was  not  notified  of 
the  master's  intention  to  borrow  money  on 
the  security  of  the  vessel,  nor  his  approval 
obtained,  the  instrument  was  invalid. 
And  see  Astrups  v,  Leroy,  19  Fed.  Rep. 
536  ;  Miller  v.  Thompson,  60  Me.  322  ; 
Gates  V.  Thompson,  57  Me.  442 ;  Acatos 
V.  Burns,  7  Ex.  Div.  282  ;  The  Austral- 
a.sian  Steam  Nav.  Co.  v.  Morse,  L.  R.  4 
P.  C.  222  ;  The  Bonaparte,  8  Moo.  P.  C. 
459;  The  Cargo  ex  Hambui-g,  2  Moo.  P.  C. 
N.  s.  289 ;  The  Lizzie,  L.  K.  2  Ad.  &  Ec. 
254  ;  Atkinson  v.  Stephens,  7  Ex.  567; 
Ewbank  v.  Nutting,  7  C.  B.  297;  Freeman 
V.  The  East  India  Co.,  5  B.  &  Aid.  617; 
Cammell  v.  Sewell,  3  H.  &  N.  634 ;  The 
Gratitudine,  3  C.  Rob.  240  ;  The  Julia 
Blake,  107  U.  S.  418  ;  16  Blatchf.  472; 
The  C.  M.  Titus,  7  Fed.  Rep.  826,  831; 
Butler  a.  Murray,  30  N.  Y.  88,  99;  The 
Joshua  Barker,  Abb.  Adm.  215;  Pope  v. 
Nickerson,  3  Story,  465;  Myers  v.  Bay- 
more,  10  Pa.  St.  il4;  Pike  v.  Balch,  38 
Me.  302. 
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fully,  was  a  trespasser,  and  could  no  more  plead  the  abandonment 
as  a  confirmation  of  his  title  than  if  he  had  obtained  it  by  theft 
or  piracy.  Moreover,  if  the  circumstances  would  have  justified  a 
sale  by  the  master,  no  abandonment  was  necessary.  It  could  not, 
therefore,  by  any  possible  implication,  amount  to  a  confirmation 
of  such  sale.^ 

In  The  Turgot,^  it  was  argued  that  the  master  had  an  implied 
authority  to  pledge  the  owners'  credit  as  their  agent  ex  necessitate, 
•  in  order  to  enable  the  sliip  to  sail,  and  The  Beeswing  ^  was  cited 
as  an  authority.  But  this  (The  Turgot)  was  a  case  where,  by 
charter-party,  it  was  agreed  that  the  owners  of  the  ship  should 
provide  and  pay  for  provisions  and  wages,  and  that  the  charterer 
should  provide  and  pay  for  coals  and  other  expenses.  The  master 
was  to  be  appointed  by  and  to  follow  the  instructions  of  the  char- 
terer. The  master,  with  notice  of  the  charter-party,  ordered  and 
made  himself  liable  for  provisions  and  coals  for  the  vessel  at  a 
foreign  port.  These  provisions  and  coals  were  necessary  to  en- 
able the  vessel  to  perform  her  voyage.  It  was  held,  in  an  action 
by  the  master  against  the  vessel,  that  he  was  entitled  to  recover 
for  the  provisions  but  not  for  the  coals,  as  by  the  terms  of  the 
charter-party  he  had  no  power  to  pledge  the  owners'  credit  in 
respect  of  them.  The  agency  from  necessity  did  not  exist.  The 
charterers  were  bound  to  pay  for  the  hire  of  the  vessel  during  its 
detention,  and  the  owners,  therefore,  had  no  interest  in  obtaining 
its  immediate  departure. 

In  Gaudet  v.  Brown,  Cargo  ex  "  Argos,"  *  it  was  held  that  where 
a  ship  had  a  cargo  of  petroleum  on  board,  which  he  was  unable  to 
land  at  the  port  to  which  it  was  consigned,  the  authority  of  the 
master  being  founded  on  necessity,  and  he  being  unable  to  obtain 
instructions  from  the  shipper  or  his  assignees,  and  being  unable 
to  land  and  warehouse  the  cargo  at  the  expense  of  the  owner  of 
it,  he  was  not  justified  in  destroying  the  cargo,  but,  in  the  absence 
of  advices,  he  might  take  it  to  such  a  place  as,  in  his  judgment, 
was  most  convenient  for  the  merchant,  and  might  charge  to  the 
merchant  all  expenses  properly  incurred,  including  back-freight. 
And  as  the  master,  as  agent  of  necessity,  must  act  for  the  protec- 
tion of  the  interests  committed  to  him,  if  he  have  an  apprehen- 
sion of  capture  founded  on  circumstances  calculated  to  affect  the 
mind  of  a  master  of  ordinary  courage,  judgment,  and  experience, 
delay  in  the  prosecution  of  a  voyage  will  be  justified,  and  the  ship 
will  not  be  answerable  for  damage  to  the  cargo  caused  by  such 
delay  .^ 

1  Ward  V.  Peck,  18  How.  267.  <  L.  R.  5  P.  C.  165. 

-  11  Pr.  Div.  21.  5  Anderson  v.  The  Owners  of  the  San 

a  53  L.  T.  N.  s.  654.  Roman,  L.  R.  5  P.  C.  301.     In  Chapman 
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The  question  of  the  authority  of  the  master  of  a  ship  to  sell 
goods  which  he  is  carrying,  where  there  was  an  opportunity  of 
communicating  with  the  owner  of  the  goods,  came  up  and  was 
decided  in  Acatos  v.  Burns  i  in  the  Court  of  Appeal.  The  plaintiff 
shipped  a  quantity  of  Indian  corn  on  board  the  defendants'  ship  at 
Constantinople  for  Liverpool.  On  arrival  of  the  ship  at  Smyrna, 
a  port  of  call,  the  corn  was  found  to  be  so  damaged  as  to  render 
it  dangerous  to  the  ship  and  cargo  to  carry  the  corn  further.  In 
consequence  of  its  condition  it  was  unloaded  and  sold  by  the  mas- 
ter at  Smyrna.  An  action  was  brought  against  the  defendants 
for  conversion.  On  the  trial  it  was  shown  that  the  master 
communicated  with  the  ship's  agent  at  Constantinople,  and  re- 
ceived information  back  that  the  shipper  protested  against  the 
corn  being  sold.  It  was,  however,  under  the  advice  of  Lloyd's 
agent,  sold.  The  jury  found  that  the  defendants  could  have  com- 
municated with  the  owners  of  the  corn  before  they  sold  it;  that 
the  sale  under  the  circumstances  was  not  one  of  such  urgent  ne- 
cessity as  to  give  no  time  or  opportunity  for  communicating  with 
the  owner ;  but  that  the  sale  of  the  corn  in  the  manner  the  de- 
fendants sold  it  was  a  prudent  measure.  Judgment  was  entered 
for  the  plaintiff  and  the  defendants  appealed.  The  court  affirmed 
the  judgment.^ 

V.  Morton,  11  M.  &  W.  533,  where  goods  Smyrna,  and  if  something  had  not  been 
were  sold  by  the  defendant,  it  was  claimed  done  with  them  they  would  have  perished, 
that  his  sale  was  lawful,  as  the  circum-  The  sale  was  a  reasonable  sale  as  regards 
stances  of  the  case  placed  him  in  the  the  nature  and  condition  of  the  goods, 
position  of  an  agent  of  necessity  for  the  but  it  was  a  sale  without  the  consent  of 
plaintiff,  and  that  in  that  capacity  he  sold  the  owner.  The  question  therefore  is, 
the  goods  for  the  price  of  which  tlie  action  whether  the  master,  under  such  circum- 
was  brought.  But  the  court  held  that  the  stances,  had  authority  to  sell  the  goods  ? 
circumstances  did  not  create  such  a  rela-  The  first  point  made  was  that  the  author- 
tion  between  the  parties.  But  it  has  been  ity  of  the  master  to  sell  goods  is  to  be 
held  that  if  the  vendee  wrongfully  refuse  measured  differently  when  the  goods  be- 
to  accept  goods  contracted  for,  the  vendor,  come  perishable,  owing  to  their  own  in- 
as  his  agent  by  necessity,  may  re-sell  the  herent  vice  at  the  time  of  shipment,  and 
goods  on  his  account,  and  in  an  action  for  when  they  become  so  from  being  damaged 
the  price  of  the  goods  recover  the  differ-  by  perils  of  the  sea.  There  is  no  ground 
ence  between  the  contract  price  and  the  for  any  such  distinction.  The  authority 
price  on  the  re-sale.  Sands  v.  Taylor,  5  of  the  master  is  the  same  whether  the  sale 
.lohns.  395  ;  Girard  v.  Taggart,  5  S.  &  R.  is  rendered  necessary  from  injury  arising 
19.  And  such  an  agency  is  sometimes  from  the  inherent  vice  of  the  goods  or 
created  by  necessity,  in  the  case  of  a  ne-  from  sea  damage.  Primd  facie,  the  mas- 
cessity  arising  for  the  sale  of  perishable  ter  has  no  authority  to  sell.  He  may 
articles.  See  Chapman  v.  Morton,  11  M.  have  such  authority  under  certain  cir- 
&  W.  536,  538,  540.  cumstances  which  may  arise  from  some- 
'  3  Ex.  Div.  282.  thing  happening  to  the  shiji,  or  from 
^  Brett,  L.  J.,  makes  the  law  in  the  something  happening  to  the  cargo  ;  but 
case  clear,  thus:  "Had  the  master  an-  the  law  of  England  looks  with  jealousy  on 
thority  to  sell,  and  was  the  sale  lawful  or  ,  the  master  selling  any  part  of  the  cargo 
wrongful  ?  On  the  present  findings  we  without  the  consent  of  its  owner,  and  it 
must  take  it  that  the  goods  were  of  a  gives  the  master  no  authority  unless  there 
perishable  nature,  and  had  an  inherent  is  an  urgent  necessity  for  the  sale.  Now, 
vice  at  the  time  of  shipment,  and  that  an  urgent  necessity  for  a  sale  may  arise 
was  the  cause  of  their  being  landed  at  from  several  causes.     There  may  be  an 
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Repairs  such  as  are  necessary  to  remove  the  inability  of  the 
ship  to  proceed  on  her  voyage,  cannot  be  made  by  the  master  un- 
less he  has  means  or  credit,  and  if  he  have  neither,  and  his  situa- 
tion is  such  that  he  cannot  communicate  with  the  owners,  he  may 
sell  a  part  of  the  cargo  for  that  purpose  if  it  is  necessary  for  him 
to  do  so  in  order  to  raise  the  means  to  make  the  repairs.  Sacri- 
fices made  to  raise  such  means  are  the  subject  of  general  aver- 
age, and  the  rule  is  the  same  whether  the  sacrifice  was  made 
by  a  sale  of  a  part  of  the  cargo,  or  by  the  payment  of  marine 
interest.^ 

In  the  case  of  the  sale  by  a  master  of  ship  and  cargo,  the  orig- 
inal owners  claimed  the  cargo  on  the  ground  that  the  sale  by  the 
master  was  unjustifiable.  The  claimants  averred  that  the  sale 
was  a  fair,  honest,  and  valid  sale  of  the  property,  made  from  ne- 
cessity, in  good  faith,  and  for  the  best  interests  of  all  concerned, 
and  that  they  were  the  rightful  and  bond  fide  owners  of  the  por- 
tions of  the  cargo  purchased  by  them.^  The  District  Court  decreed 
in  favor  of  the  claimants.  On  appeal  to  the  Circuit  Court,  this 
deci-ee  was  reversed ;  tlie  sale  being  pronounced  void,  and  the  re- 
spondents treated  as  salvors  only,  and  were  permitted  to  retain  a 
moiety  of  the  proceeds  of  the  property  as  salvage.  On  appeal 
to  the  Supreme  Court  this  decision  was  affirmed.  The  facts  of  the 
case  were  peculiar,  and  the  court  held  that  the  cases  justifying  a 
sale  assume  the  fact  of  a  sale  in  a  civilized  country,  where  men 
have  money,  and  where  there  is  a  market  and  competition ;  but 
that  they  have  no  application  to  wreck  in  a  distant  ocean,  where 
the  property  is  derelict,  or  about  to  become  so,  and  the  person 
who  has  it  in  his  power  to  save  the  crew  and  salve  the  cargo,  pre- 
fers to  drive  a  bargain  with  the  master.     The  necessity  in  such  a 

urgent   necessity  to    sell    goods,    arising  lias  no  right  to  sell  after  receiving  diree- 

from  the  fact  that  if  the  goods  are  not  tions  to  the  contrary.    The  jury  here  have 

sold  they  will  perish,  or  that  they  will  found  that  there  was  no  urgent  necessity 

have  to  be  kept  in  warehouses  at  great  for  a  sale  ;    therefore  in  the  present  case 

expense,   so  that  as  a  matter  of  business  the  sale  was  wrongful."     Acatos  v.  Burns, 

it  would  be  wrong  to  warehouse  them ;  3  Ex.  Div.  at  p.  2S9.     See  Cobequid  Mar. 

and   it   must  be  shown  that  the  master  Ins.  Co.  v.  Barteaux,  L.  R.  6  P.  C.   319  ; 

has  no  means  of  communicating  with  the  Tron.son  v.  Dent,  8  Moo.  P.  C.  419,  448; 

owner,  and  taking  his  directions  whether  Notara  ;;.  Henderson,   L.  R.   5  Q.  B.  346  ; 

he  shall  sell  them  or  not.     But,  I  think,  Brass  </.  Maitland,   6  E.  &  B.  471;   Aus- 

whether   the    goods   are   of  a   perishable  tralasian  Steam  Kav.  Co.  v.  jilorse,  L.  E. 

nature  or  not,  if  tlie  master  has  an  oppor-  4  P.  C.  222  ;   The  Cargo  ex  Hamburg,  2 

tunity  of  communicating  with  the  owner  Moo.  P.  C.  N.  s.  289. 
before  they  actually  perish,  he  cannot  sell  i  Star    of    Hope,    9   AVall.    203,    237; 

without   communicating  with   the   owner  Orrok    v.    Commonwealth    Ins.    Co.,    21 

and  obtaining  his  directions  ;  and  if  the  Pick.  469.     See  further,  Dupont  v.  Vance, 

master  obtains  directions,  and  the  owner  19  How.  162;  Barnard  v.  Adams,  10  How. 

of  the  goods  refuses  his  consent  to  a  sale,  303;  Patten  v.  Darling,  1  Cliff.  262;  Law- 

the  master  cannot  sell,  although  the  goods  rence  v.  Minturn,  17  How.  110;  Potter  v. 

are  of  a  perishable  nature.    It  is  not  neces-  Ocean  Ins.   Co.,  3  Sunm.   42;   The  Brig 

sary  to  lay  down  rules  as  to  what  the  mas-  Mary,  1  Sprague,  18. 
ter  should  do  in  every  case,  but  clearly  he  ^  Post  v.  Jones,  19  How.  150. 
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case  may  be  imperative,  because  it  is  the  price  of  safety,  but  it  is 
not  of  that  character  which  permits  the  master  to  exercise  his 
power  of  sale.  And  the  claimants  were,  accordingly,  decreed  to 
be  salvors,  and  not  purchasers  of  the  cargo.^ 

Material-men  have  a  lien  on  the  ship,  which  may  be  enforced  by 
a  proceeding  in  the  admiralty,  in  rem,  for  necessaries  or  supplies, 
furnished  in  a  port  to  which  the  vessel  is  foreign  ;  and  so,  if  she 
be  held  out  as  foreign,  and  supplies  are  furnished  on  the  faith  that 
she  is  so.^ 

Necessaries  furnished  to  a  vessel  in  a  foreign  port,  specifically 
ordered  for  her  by  name,  delivered  to  the  officers  in  charge  of  her, 
and  indispensable  to  enable  her  to  make  her  voyage,  and  where 
there  is  no  reason  to  suppose  that  the  master  had  funds,  or  the 
owners  of  the  vessel  credit,  and  the  party  selling  the  necessaries 
was  not  guilty  of  laches;  the  inference  is  that  the  credit  was 
given  to  the  vessel,  and  this  inference  is  not  rebutted  by  the  fact 
that  in  the  seller's  journal  there  is  an  entry  under  the  names  of 
the  owners  of  this  and  other  vessels,  the  items  in  the  entry  being 
placed  opposite  the  name  of  each  specific  vessel,  to  which  they 
were  supplied,  and  being  charged  at  the  lowest  cash  price.  Inas- 
much as  the  goods  were  thus  supplied,  and  in  a  foreign  port,  the 
presumption  of  law  is  that  the  credit  was  given  to  the  vessel  and 
not  to  the  owners.^ 

The  liability  of  the  owner  of  a  vessel  to  pay  for  repairs  and 
equipments  ordered  by  the  master,  depends  not  upon  the  ground 
of  the  ownership  of  the  vessel,  but  upon  the  ground  of  a  con- 
tract made  with  the  vendor  by  a  person  who  was  the  owners 
agent  for  the  purpose  of  ordering  such  necessaries.  The  mas- 
ter's contract  cannot  bind  the  owner  unless  authority  to  bind  the 
owner  has  been  actually  given  to  him ;  or  unless  the  owner  has 
by  word  or  deed  held  out  the  master  as  his  master,  and  thereby 
induced  the  vendor  to  supply  the  necessaries  upon  the  credit  of 
the  owner.  The  question  came  up  in  the  case  of  The  Great 
Eastern,*  where  the  owners  of  a  vessel  entered  into  an  agreement 
and  charter-party,  by  which  it  was  provided,  inter  alia,  that  the 
master,  officers,  and  crew,  should  be  appointed  by  the  owners,  be 
under  their  control,  and  be  dismissed  by  them,  but  that  their  wages 
should  be  paid  by  the  charterer ;  and  it  was  also  provided  that  the 
master  should  act  as  supervisor  of  the  repairs  and  fittings  of  the 
ship.  An  action  having  been  brought  for  necessaries  supplied  to 
the  ship  while  under  this  charter,  by  the  master's  order,  who  stated 

1  See  The  Tilton,  5  Mason,  477;  The  «  The  Patapsco,  13  WalL  329 ;  The 
Sarah  Ann,  2  Sunin.  217;  13  Peters,  402.     Lulu,  10  Wall.  192. 

2  The  St.  Jago  de  Cuba,  9  Wheat.  409.  *  L.  R.  2  Ad.  &  Ec.  88. 

vol..  I.  18 
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in  his  evidence  that  he  considered  himself  as  acting  for  and  as  the 
servant  of  both  owners  and  charterer,  it  was  held  that  the  own- 
ers had  held  out  the  master  as  their  master,  and  that  they  were, 
therefore,  liable  for  the  debt.' 

The  plaintiffs  wishing  to  send  cement  and  stone  from  Lon- 
don to  Callao,  the  defendants,  on  June  24,  wrote,  offering  them 
"room"  for  it  in  the  ship  P.  K.  Dumas,  and  on  June  25, 
the  defendants  chartered  the  ship  of  the  owners  for  a  voy- 
age from  London  to  Callao,  by  a  charter-party,  providing,  inter 
alia,  that  the  whole  ship  should  be  at  the  disposal  of  the  charter- 
ers, except  the  space  necessary  for  the  crew  and  stores ;  that  the 
master  and  owners  should  give  the  same  attention  to  the  cargo, 
and  in  every  respect  be  responsible  to  all  whom  it  might  concern, 
.as  if  the  ship  were  loaded  in  her  berth  by  and  for  the  owners  in- 
dependently of  the  charter ;  that  the  master  was  to  sign  bills  of 
lading  at  any  rate  of  freight  the  charterers  might  require  without 
prejudice  to  the  charter-party ;  that  the  ship  should  be  addressed 
to  the  charterers'  nominees  at  the  port  of  discharge;  and  the 
charterers'  responsibility,  except  for  freight,  was  to  cease  on 
the  vessel  being  loaded.  On  June  26,  an  agreement  was  made 
between  the  defendants,  "  acting  for  the  owners  "  of  the  ship,  and 
the  plaintiffs,  that  the  former  should  receive  on  board  cement  and 
stone  at  a  certain  freight  from  London  to  Callao,  and  sail  on  a 
certain  date.  Freight  to  be  paid  one-half  on  signing  bills  of  lad- 
ing, and  the  remainder  on  final  discharge  at  Callao.  The  cement 
and  stone  were  shipped,  half  freight  was  paid,  and  the  master 
signed  bills  of  lading,  making  the  other  half  payable  at  Callao ; 
and  the  ship  sailed,  but  being  damaged  by  bad  weather,  put  into 
an  intermediate  port,  where  she  was  condemned,  and  the  captain 
sold  the  plaintiffs'  goods,  believing  that  he  was  unable  to  forward 
them.  The  plaintiffs  having  sued  the  defendants  for  the  value, 
the  jury  found  that  the  sale  was  not  justified.  Denman,  J.,  on 
consideration,  held  that  the  captain  in  selling  the  goods  was  not 
acting  as  the  servant  or  agent  of  the  defendants,  and  they  were 
not,  therefore,  liable  for  the  conversion.^     The  case  came  up 

1  See  Frost  v.  Oliver,  2  E.  &  B.  301;  Hunter  r.  Prinsep,  10  East,  378;  Wilson 
Mitcheson  v.  Oliver,  5  E.  &  B.  419;  Dean  v.  Dickson,  2  Stark.  1;  2  B.  &  Aid.  2; 
V.  Hogg,  10  Bing.  350;  Button  v.  Bragg,  The  Gratitudine,  2  C.  Rob.  240;  Notara 
2  Marsh.  339.  v.  Henderson,  L.  R.  7  Q.  B.  225  ;    Quar- 

2  Wagstaff  V.  Anderson,  4  C.  P.  D.  man  v.  Burnett,  6  M.  &  W.  499;  Tobin  ». 
283.  For  further  cases  applicable  to  the  The  Queen,  33  L.  J.  C.  P.  199,  204 ; 
point  involved,  see  Mitcheson  v.  Oliver,  5  Kingston  v.  Wendt,  1  Q.  B.  Div.  367; 
E.  &  B.  419;  Shipton  v.  Thornton,  9  A.  Tronsonw.  Dent,  8  Moo.  P.  C.  419;  Doolan 
&  E.  314;  Acatos  v.  Burns,  3  Ex.  Div.  u.  Midland  Ry.  Co.  2  App.  Cas.  792;  Hayn 
282;  Sandeman  v.  Saur,  L.  R.  2  Q.  B.  86;  v.  Calliford,  3  G.  P.  Div.  410;  Colvin  v. 
Gilkinson  v.  Middleton,  2  C.  B.  N.  s.  134;  Newberry,  1  01.  &  F.  283  ;  Ewbank  v. 
Lloyd   ».   Guibert,    L.   R.   1  Q.   B.   116;  Nutting,  7  C.  B.  797. 


PART    IV. J  SHIPMASTERS    AS   AGENTS   OF   NECESSITY.  275 

again,  on  appeal,  to  the  Court  of  Appeal,  when  the  judgment  of 
Denman,  J.,  was  sustained.^ 

Where  the  master  of  a  ship,  without  any  authority  from  the 
owners  of  the  ship  or  cargo,  executes  bottomry  bonds  on  ship, 
freight,  and  cargo,  under  circumstances  whicii  justify  him  as  agent 
of  necessity  in  doing  so,  for  repairs  to  the  ship,  and  where  the 
contract  of  affreightment  does  not  otherwise  provide,  as  between 
the  parties  to  the  contract,  in  respect  of  sea-damage  and  its  inci- 
dents, the  law  of  the  country  to  which  the  ship  belongs  must  be 
taken  to  be  the  law  to  which  they  have  submitted  themselves. 
Thus,  the  plaintiff,  a  British  subject,  chartered  a  French  ship  be- 
longing to  French  owners  at  a  Danish  West  India  port,  for  a  voy- 
age from  St.  Marc,  in  Hayti,  to  Havre,  London,  or  Liverpool,  at 
charterer's  option.  The  charter-party  was  entered  into  by  the 
master  in  pursuance  of  his  general  authority  as  master.  The 
plaintiff  shipped  a  cargo  at  St.  Marc  for  Liverpool,  with  which  the 
vessel  sailed.  On  her  voyage  she  sustained  sea-damage,  and  put 
into  Fayal,  a  Portuguese  port,  for  repair.  There  the  master  prop- 
erly borrowed  money  on  bottomry  of  ship,  freight,  and  cargo,  and 
repaired  the  ship,  and  she  completed  the  voyage  to  Liverpool. 
The  bond-holder  proceeded  in  the  Court  of  Admiralty  against  the 
ship,  freight,  and  cargo.  The  ship  and  freight  were  insufficient 
to  satisfy  the  bond,  and  the  deficiency  with  costs  fell  on  the  plain- 

'  Wagstaff  V.  Anderson,  5  C.  P.  D.  would  he  able  to  bind  the  shipowners  in 
171.  Thesiger,  L.  J.,  thus  dealt  with  the  connection  with  the  goods.  But  it  is  open 
question  of  the  alleged  agency  of  the  mas-  to  the  plaintiifs  to  negative  the  presump- 
ter:  "The  plaintiffs  contend  that  the  de-  tion  of  the  liability  of  the  shipowners  in 
fendants  are  responsible  for  the  act  of  the  two  ways,  —  either  by  showing  that  the 
master  of  the  ship  in  selling  the  goods  at  transactions  between  the  shipowners  and 
Monte  Video,  on  the  grounds  that  the  the  defendants  were  such  as  really  put  the 
master  in  selling  was  the  agent  of  the  defendants,  for  that  particular  voyage,  in 
defendants  ;  that  being  agent  of  the  de-  the  position  of  the  shipowners,  according 
fendants,  he  was  acting  within  the  general  to  the  principles  laid  down  in  Colvin  v. 
scope  of  his  authority,  and  that  conse-  Newberry,  1  CI.  &  F.  283  ;  or  that,  al- 
quently,  although  in  this  particular  case  though  the  transactions  between  the  ship- 
the  sale  was  and  has  been  found  by  the  owners  and  the  defendants  did  not  put 
jury  to  be  unjustifiable,  yet  the  defend-  the  defendants  in  the  position  of  ship- 
ants  are  responsible  for  the  act  of  their  owners,  yet  they  had  so  conducted  them- 
agent,  upon  the  principle  laid  down  in  selves,  or  so  contracted  with  the  shippers 
Ewbank  v.  Nutting,  7  C.  B.  797,  and  of  the  goods,  as  to  make  themselves  per- 
similar  cases.  This  contention  involves  sonally  responsible."  And  on  a  full  ex- 
several  propositions.  The  plaintiffs  have  amination  of  these  two  questions,  the 
to  make  out  that  the  master  was  the  agent  conclusion  was  reached,  concurred  in  by 
of  the  defendants,  and  I  am  of  opinion  all  the  other  judges,  that  the  goods  were 
that  in  this  they  have  failed.  The  goods,  not  carried  under  any  contract  under 
the  sale  of  which  is  the  subject  of  dispute,  which  the  defendants  were  personally  li- 
were  carried  under  a  bill  of  lading,  and,  able,  but  were  carried  under  the  bill  of 
primd  facie,  the  master,  in  signing  that  lading  signed  in  the  ordinary  way  by  the 
bill  of  lading,  would  be  acting  on  behalf  captain  of  the  ship,  and  binding  as  be- 
of  the  persons  who  were  the  shipowners,  tween  the  plaintili's  and  the  shipowners, 
and  the  shipowners  would  be  the  persons  whose  captain  he  was  ;  and  the  judgment 
responsible  for  the  carriage  of  the  goods,  of  Denman,  J.,  was  afiiimed. 
and  for  all  things  to  which   the  agent 
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tiff,  as  owner  of  the  cargo,  for  which  he  sought  indemnity  against 
the  defendants,  the  French  ship-owners.  The  defendants  gave  up 
the  ship  and  freight  to  the  shipper,  so  that,  by  the  alleged  law 
of  France,  the  abandonment  absolved  them  from  all  further  lia- 
bility on  the  contract  of  the  master.  By  the  English  law,  a  ship- 
owner, under  such  circumstances,  is  liable  personally,  and  not 
merely  to  the  value  of  the  ship  and  freight.  It  was  held  that  the 
parties  must  be  taken  to  have  submitted  themselves,  when  making 
the  charter-party,  to  the  French  law  as  the  law  of  the  ship,  and, 
therefore,  that  assuming  the  law  of  France  to  be  as  alleged,  the 
plaintiff's  claim  was  absolutely  barred.^ 

On  April  19,  1875,  an  Austrian  ship,  with  a  valuable  cargo  on 
board,  ran  upon  a  rock  on  the  eastern  side  of  Algoa  Bay,  dis- 
tant fifty  miles  by  sea  and  about  eighty  miles  by  land  from  Port 
Elizabeth.  The  Austrian  consul  at  Port  Elizabeth  came  to  the 
spot,  and  there  being  no  hope  of  getting  the  vessel  off,  he  advised 
the  master  to  sell  her  with  the  cargo.  The  master  accordingly 
advertised  the  ship  and  cargo  for  sale,  and  they  were  sold  in 
one  lot  by  auction,  on  April  30,  for  £9,500,  after  a  brisk  com- 
petition. The  purchaser  got  some  part  of  the  cargo  out  of  the 
wreck,  but  on  June  19,  the  ship  went  to  pieces  with  the  rest 
of  the  cargo  on  board.  The  owners  of  the  cargo  having  aban- 
doned it  to  the  underwriters  as  a  total  loss,  the  underwriters  filed 
their  bill  to  have  the  goods  which  had  been  brought  to  land,  de- 
livered to  them  as  not  having  been  effectually  sold.  The  master 
had  not  gone  to  Port  Elizabeth,  nor  endeavored  to  procure  funds 
to  enable  him  to  save  the  cargo ;  nor  had  he  made  any  effort  to 
induce  any  persons  to  undertake  the  salvage  of  the  cargo.  Sev- 
eral witnesses  at  Port  Elizabeth  deposed  that  in  their  opinion  no 
person  could  have  been  induced  to  undertake  the  salvage ;  others 
gave  their  opinion  that  offers  to  save  the  cargo  could  have  been 
obtained  if  a  large  percentage  of  the  net  proceeds  had  been  offered. 
There  was  a  good  deal  of  evidence  to  show  that,  in  the  opinion  of 
persons  on  the  spot,  the  course  which  had  been  adopted  of  selling 
the  wreck  and  cargo,  was  the  most  advisable  one  in  the  interest 
of  all  parties  concerned.  And  it  was  held  by  the  Court  of  Ap- 
peal (affirming  the  decision  of  the  Master  of  the  Rolls) ,  that  no 

i  Lloyd  V.  Guibert,  L.  R.  1  Q.  B.  115,  ertaon  v.  Jackson,  2  C.  B.  412;  Hudson  v. 
ill  the  Exchequer  chamber,  affirming  the  Clementson,  18  C.  B.  213;  25  L.  J.  C.  P. 
judgment  of  the  Court  of  Queen's  Bench,  234;  Gattonio  v.  Adams,  2  B.  &  C.  803; 
33  L.  J.  Q.  B.  241.  See  also  Dakin  ik  Simonds  u.  White,  2  B,  &  C.  805  ;  The 
Oxley,  15  C.  B.  N.  s.  646  ;  33  L.  J.  C.  P.  Peninsular  &  Oriental  Co.  v.  Shand,  U 
115  ;  Blaseo  v.  Fletcher,  14  0.  B.  N.  s.  Jur.  N.  s.  771  ;  Brown  v.  Gracey,  note 
147;  32  L.  J.  0.  P.  284;  Arayo  v.  Cur-  to  Lacon  v.  Higgins,  D.  &  R.  41,  n.;  Duu- 
rell,  1  La.  528;  Pope  v.  Nickerson,  3  can  ti.  Benson,  1  Ex.  537;  Benson  ?;.  Chap- 
Story,  465;  Durantz  v.  Hart,  2  Moo.  P.  C.  man,  2  H.  L.  Cas.  696. 
N.  s.  289;  33  L.  J.  P.  M.  &  A.  116;  Rob- 
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such  necessity  was  proved  to  have  existed  as  would  make  the  mas- 
ter the  agent  of  tlie  owners  of  the  cargo  to  effect  a  sale ;  that  the 
sale  was  void ;  and  that  the  plaintiffs  were  entitled  to  the  cargo 
saved,  subject  to  a  proper  allowance  for  salvage  and  other 
expenses.! 

In  the  Julia  Blake,^  the  United  States  Supreme  Court  laid  down 
the  law  as  to  the  powers  of  the  ship-master  to  sell  or  hypothecate 
the  cargo,  in  the  same  manner  as  has  been  done  in  the  English 
cases,  namely,  that  the  master  can  neither  sell  nor  hypothecate 
the  cargo,  except  in  case  of  urgent  necessity,  and  his  authority 
for  that  purpose  is  no  more  than  may  reasonably  be  implied  from 
the  circumstances  in  which  he  is  placed.  He  acts  for  the  owner 
of  the  cargo  because  there  iS  a  necessity  for  some  one  to  do  so, 
and,  like  every  agent  whose  authority  arises  by  implication  of 
law,  he  can  only  do  what  the  owner,  if  present,  ought  to  do.  Ne- 
cessity develops  his  authority  and  limits  his  powers.     What  he 


^  Atlantic  Mutual  Ins.  Co.  v.  Huth, 
16  Ch.  Div.  474.  Cottou,  L.  J.,  in  de- 
livering the  judgment  of  the  Court  of  Ap- 
peal, laid  down  the  following  principles  : 
"The  rule  laid  down  in  the  cases  where 
the  sales  of  cargo  have  heen  questioned 
is,  that  the  master  becomes  agent  for  sale 
of  the  cargo  ;  that  is,  has  authority  to 
sell,  so  as  to  hind  the  owners  of  the  goods 
entrusted  to  him  for  a  different  purpose, 
namely,  carriage  to  their  port  of  destina- 
tion, only  where  there  is  a  necessity  for 
that  course,  and  that  it  lies  on  those 
who  claim  title  to  cargo,  as  purchasers 
from  the  captain,  to  prove  that  this  ne- 
cessity clearly  existed  ;  further,  that  it  is 
not  sufficient  to  prove  that  the  master 
thought  he  was  doing  the  best  for  all  con- 
cerned, or  even  that  the  course  adopted 
was,  so  far  as  can  be  ascertained,  the  best 
for  all  concerned.  (See  Tronsou  v.  Dent, 
8  Moo.  P.  C.  419;  Acatos  v.  Burns,  3  Ex. 
D.  282.)  The  principle  is,  that  the  mas- 
ter is  authorized  by  the  owners  only  to 
convey  the  goods  to  the  port  of  discharge, 
and  that  nothing  but  necessity  can  au- 
thorize him  to  adopt  any  other  course  of 
action.  We  do  not  enter  into  the  ques- 
tion whether  what  will  justify  a  sale  is 
to  be  called  extreme  or  stringent,  or  the 
strongest  necessity,  or  commercial  neces- 
sity. In  our  opinion,  purchasers  of  cargo 
from  a  master  cannot  justify  the  sale  un- 
less it  is  established  that  the  master  used 
all  reasonable  efforts  to  have  the  goods 
conveyed  to  their  destination,  and  that  he 
could  not  by  any  means  available  to  him 
carry  the  goods,  or  procure  the  goods  to 
be  carried,  to  their  destination  as  mer- 
chantable   articles,   or  could  not  do   so 


without  an  expenditure  clearly  exceeding 
their  value  after  their  arrival  at  their  des- 
tination. Here  the  sale  was  of  the  ship 
and  cargo  as  an  entirety,  and  a  large  and 
valuable  part  of  the  cargo  was  tin,  which, 
if  saved  from  the  wreck,  would  have  been 
practically  uninjured,  and  certainly  ca- 
pable of  being  sent  on  in  a  merchantable 
state.  The  question  therefore  is,  whether 
it  is  established  that  the  master  could 
not,  with  the  means  available  to  him, 
have  landed,  or  procured  to  be  landed, 
at  least  this  portion  of  the  cargo."  And, 
then,  after  stating  the  facts,  —  "It  is,  in 
our  opinion,  under  these  circumstances, 
impossible  to  hold  that  it  is  established 
that  the  captain  could  not  have  induced 
some  person  to  undertake  the  salvage  of 
the  cargo.  Certainly  the  master  did  not 
use  all  means  within  his  power,  or  make 
any  effort  either  to  procure  funds  for  en- 
abling him  to  save  the  cargo,  or  to  induce 
others  to  save  the  cargo.  For  both  rea- 
sons, we  are  of  opinion  that  it  is  not  shown 
that  there  was  such  a  necessity  for  the 
sale  as  would  authorize  the  master  to  sell, 
or  make  him  the  agent  of  the  owners  for 
that  purpose."  See  further.  The  Karnak, 
L.  K  2  P.  C.  505,  512;  The  Gratitudine,  3 
C.  Rob.  240,  258  ;  The  Australia,  Swab. 
480;  The  Margaret  Mitchell,  Swab.  382; 
Hayman  v.  Molton,  5  Esp.  65;  Underwood 
V.  Robertson,  4  Camp.  1 38 ;  Freeman  i'.  East 
India  Co.,  5  B.  &  Aid.  617;  The  Segredo, 
1  Spinks,  36;  The  Eliza  Cornish,  1  Spinks, 
46,  47;  The  Theodore,  Swab.  351  ;  The 
Firefly,  Swab.  240;  Idle  v.  Eoyal  Ex.  Ass. 
Co.,  3  Br.  &  B.  151;  The  Glasgow,  Swab. 
145. 

2  107  U.  S.  418. 
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does  must  be  directly  or  indirectly  for  the  benefit  of  the  cargo, 
considering  the  situation  in  which  it  has  been  placed  by  the  acci- 
dents of  the  voyage.^ 

And  the  lender,  upon  the  hypothecation  of  the  cargo  by  a  mas- 
ter of  the  vessel  under  his  implied  authority,  is  chargeable  with 
notice  of  the  facts  on  which  the  master  appears  to  rely  as  a  justi- 
fication for  what  he  is  doing.  Such  a  lender  is  presumed  to  know 
that  the  power  of  the  master  is  to  be  determined  by  the  necessi- 
ties of  the  case  in  their  legal  operation  on  the  owner  of  the  cargo. 
As  necessity  creates  the  agency,  and  that  only  can  be  authorized 
which,  under  the  circumstances,  is  reasonable  and  just,  he  must 
make  his  own  inquiries  and  judge  for  himself,  and  at  his  own  risk, 
whether  if  the  owner  were  present,  he  would  do  or  ought  to  do 
that,  or  something  equivalent,  which  the  master  is  undertaking  to 
do  for  him  in  his  absence.  A  lender  cannot  shut  his  eyes  to  ex- 
isting facts  as  they  appear,  or,  by  reasonable  inquiry,  could  be 
made  to  appear,  and  treat  with  the  master  as  a  general  agent,  hav- 
ing authority  to  do  not  only  what  the  owner  ought  to  do,  but  what 
he  might  do  if  he  chose.  Before  there  can  be  a  recovery  against 
the  owner,  it  must  be  shown  that  the  circumstances  were  such  as 
to  make  it  apparently  proper  for  the  master  to  do  what  he  has 
done.  To  this  extent  the  burden  of  proof  is  clearly  on  the  lender. 
The  rule  is  applied  also  to  the  hypothecation  of  the  ship  by  the 
master,  where  less  strictness  will  ordinarily  be  required  than  in 
the  hypothecation  of  the  cargo,  because  the  master  is  the  appointed 
agent  of  the  owner  of  the  ship,  but  the  involuntary  agent  of  the 
owner  of  the  cargo.^ 

And  where  it  is  for  the  interest  of  the  shipper  that  his  property 
should  be  forwarded  by  some  other  vessel  rather  than  that  it  should 
be  hypothecated  to  pay  for  repairs,  and  where  the  facts  point  to 
the  conclusion  that  such  repairs  could  not  be  effected  without  an 
expense  to  him  of  more  than  it  would  cost  to  reclaim  his  property; 
to  pay  all  lawful  charges  on  it,  and  to  send  it  forward  by  some 
other  conveyance ;  the  master  has  no  authority  to  pledge  the 
cargo  without  the  consent  of  the  shipper  or  consignees.^ 

Maritime  hypothecations  had  their  origin  in  the  necessities  of 
commerce,  and  they  are  said  to  be  the  creatures  of  necessity  and 
distress.  When  properly  authorized  and  duly  executed,  they  are 
of  a  high  and  privileged  character,  and  are  held  in  great  sanctity 

1  TheGratitudine,  3  C.  Rob.  240,  261;  Pet.    387,    400;    The   Amelia,    6    "Wall. 

Duncan   v.    Benson,    1    Exch.    557;    The  18,  27. 

Onward,  L.  R.  4  Ad.  &  Ec.  38,  57;  Ross  2  The  Aurora,  1  Wheat.  96;  Thomas  v. 

V.  The  Ship  Active,   2  Wash.  C.  C.  228,  Oshorn,  19  How.  22;  The  Amelie,  6  Wall. 

237;  The  Packet,  3  Mason,  255,  259;  New  18;    The   Grapeshot,   9  Wall.   129;    The 

England  Ins.  Co.  ./.  The  Sarah  Ann,  13  Lulu,  10  Wall.  192. 
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by  maritime  courts.^  The  United  States  Supreme  Court  held,  in 
Insurance  Company  v.  Gossler,^  in  the  case  of  a  bottomry  bond, 
that  as  long  as  the  ship  exists  in  specie,  the  bond  attached  to  her, 
and  .that,  under  the  terms  of  the  bond  in  this  case,  the  bond-hold- 
ers had  a  claim  on  the  cargo  saved  as  against  the  underwriters 
on  it  to  whom  it  had  been  abandoned  and  assigned,  for  the  unpaid 
balance  on  the  bond. 

In  Thomas  v.  Osborn,^  it  was  conceded  that,  in  England,  it  has 
been  definitely  settled  that  by  the  law  of  England  the  master  of 
a  ship  has  not  power  to  create  a  lien  on  the  vessel  for  the  payment 
for  repairs  and  supplies  obtained  in  a  foreign  port,  save  by  a  bot- 
tomry bond ;  that  he  can  only  pledge  his  own  credit  and  that 
of  his  owners,  but  cannot,  by  any  act  of  his,  give  the  creditor 
security  on  the  vessel,  while,  at  the  same  time,  the  personal  liabil- 
ity of  the  owners  continues.  These  decisions  rest  upon  the  want 
of  authority  in  the  master,  to  create,  by  his  own  act,  an  absolute 
hypothecation  of  the  vessel  as  security  for  a  loan.  But,  it  was 
affirmed  that  the  maritime  law  of  the  United  States  is  settled 
otherwise,  in  harmony  with  the  ancient  and  general  maritime  law 
of  the  commercial  world ;  that  the  master  of  a  vessel  of  the  United 
States  being  in  a  foreign  port,  has  power,  in  case  of  necessity,  to 
hypothecate  the  vessel,  and  also  to  bind  himself  and  the  owners, 
personally,  for  repairs  and  supplies,  and  that  he  does  so  without 
any  express  hypothecation,  when,  in  a  case  of  necessity,  he  ob- 
tains them  on  the  credit  of  the  vessel  without  a  bottomry  bond.* 

But  the  limitation  of  the  authority  of  the  master  to  cases  of 
necessity,  not  only  of  repairs  and  supplies,  but  of  credit  to  obtain 
them,  and  the  requirement  that  the  lender  or  furnisher  should 
see  to  it,  that,  apparently,  such  a  case  of  necessity  exists,  are  as 
ancient  and  well  established  as  the  authority  itself.^ 

To  constitute  a  case  of  apparent  necessity,  not  only  must  the 
repairs  and  supplies  be  needful,  but  it  must  be  apparently  neces- 
sary for  the  master  to  have  a  credit  to  procure  them.  If  the  mas- 
ter has  funds  of  his  own,  which  he  ought  to  apply  to  purchase  the 
supplies  which  he  is  bound  by  the  contract  of  hiring  to  furnish 
himself ;  and  if  he  has  funds  of  the  owners,  which  he  ought  to  ap- 
ply to  pay  for  the  repairs,  then  no  case  of  actual  necessity  to  have 

1  TheVibilia,  IW.Eob.  1;  TheRhada-  455  ;  The  Phoebe,  Ware's  R.  263  ;  Davis 

manthe,  1  Dod.  201;  The  Hero,  2  Dod.  v.  Child,  Daveis'  R.  12,  71  ;  The  William 

139;  The  Kenuersley  Castle,  3  Hagg.  1.  and  Emeline,  1  Blatch.  &  H.  66  ;  Davis  v. 

"  96  U.  S.  645.  A  New  Brig,  Gilpin's  R.  487 ;  Sarohet  v. 

8  19  How.  22.  The  Davis,  Crabbe's  R.  185. 

4  The  ship  General  Smith,  4  Wheat.  »  D.  14,  1,  7  ;  Consulat  del  Mare,  eh. 

488  ;  Peyroux  v.  Howard,  7  Peters,  324,  107  ;  Valin,  art.  19  ;  Emerigon,  Con.  i  la 

341  ;    The  Virgin,   8  Peters,   538  ;   The  Grope,  ch.  4,  s.  8  ;  Boulay-Paty  Cours  de 

Nestor,  1  Story,  73  ;  The  Chiisan,  2  Story,  Droit  Com.  tit.  I.  sec.  2  ;  tit.  IV.  sec.  14. 
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a  credit  exists.  And  if  the  lender  knows  these  facts,  or  has  the 
means,  by  the  use  of  due  diligence,  to  ascertain  them,  then  no 
case  of  apparent  necessity  exists  to  have  a  credit ;  and  the  act  of 
the  master  in  procuring  a  credit  does  not  bind  the  interest  of  the 
general  owners  in  the  vessel.^  On  the  application  of  these  prin- 
ciples to  the  facts  in  the  case  of  The  Barque  Laura,^  the  claim 
of  the  lender  was  not  sustained,  as  he  knew  that  the  master 
had  sufficient  funds  for  the  necessary  supplies  and  repairs  of 
the  vessel. 

The  vessel  under  the  maritime  law  in  the  United  States  is  not 
subject  to  a  lien  for  a  common  debt  of  the  master  or  owner.  To 
sustain  such  a  lien  for  supplies  or  repairs,  there  must  be  the  same 
case  of  pressing  necessity,  as  would,  for  the  like  purpose,  justify  a 
loan  of  money  on  bottomry.  The  supply  must  be  not  only  really  or 
apparently  necessary  at  the  time  it  is  furnished,  but  the  burden  of 
proof  is  on  the  libellant  to  show  that  there  was  also  a  necessity, 
at  the  time  of  procuring  the  supplies,  for  a  credit  upon  the  vessel. 
This  proof  is  as  essential  as  that  of  the  necessity  of  the  article 
itself.3 

The  mere  fact  of  the  master  being  owner,  of  itself,  does  not  ex- 
clude the  possibility  of  a  case  of  necessity  that  would  justify  an 
implied  hypothecation ;  but  it  is,  undoubtedly,  a  circumstance  that 
should  be  attended  to  in  ascertaining  whether  any  such  necessity 
existed  in  the  particular  case.* 

The  following  principles  were  laid  down  by  the  Supreme  Court 
of  the  United  States  in  The  Grapeshot,^  and  approved  and  fol- 
lowed in  The  Guy  i^  1.  Liens  for  repairs  and  supplies,  whether 
implied  or  expressed,  can  be  enforced  in  admiralty  only  upon  proof 
made  by  the  creditor  that  the  repairs  or  supplies  were  necessary, 
or  believed,  upon  due  inquiry  and  credible  representation,  to  be 
necessary.  2.  Where  proof  is  made  of  necessity  for  the  repairs 
or  supplies,  or  for  funds  raised  to  pay  for  them  by  the  master, 
and  of  credit  given  to  the  ship,  a  presumption  will  arise,  con- 
clusive in  the  absence  of  evidence  to  the  contrary,  of  necessity 
for  credit.  3.  Necessity  for  repairs  and  supplies  is  proved  where 
such  circumstances  of  exigency  are  shown  as  would  induce  a  pru- 
dent owner,  if  present,  to  order  them,  or  to  provide  funds  for 
the  cost  of  tliem  on  the  security  of  the  ship.  4.  The  ordering,  by 
the  master,  of  supplies  or  repairs  upon  the  credit  of  the  ship,  is 

1  The  Barque  Laura,  Thomas «.  Osborn,  »  9  Wall,  75S.  And  see  The  General 
19  How.  22.                                                         Smith,  i  Wheat.  443;  Peyroux  n.  Howard, 

2  Ibid.  7   Pet.    324  ;    Brig   Nestor,  1    Siimn.   73  ; 
"  The    Steamboat    Sultana,    Pratt   v.     The  J'ortitude,  3  Sumn.   232,  246;  Pratt 

Eeed,  19  How.  359.  v.  Rped,  19  How.  359;  Thomas  v.  Osborn, 

*  The  Sophie,  1  Wm.  Eob.  369.  19  How.  29 ;  The  Aurora,   1  Wheat.  96, 

5  9  Wall.  129,  141.  105 ;  The  Virgin,  8  Peters,  555. 
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sufficient  proof  of  such  necessity  to  support  an  implied  hypotheca- 
tion in  favor  of  the  material-man,  or  of  the  ordinary  lender  of 
money  to  meet  the  wants  of  the  ship,  who  acts  in  good  faith. 
5.  To  support  hypothecation  by  bottomry,  evidence  of  actual  ne- 
cessity for  repairs  and  supplies  is  required ;  and,  if  the  fact  of 
necessity  be  left  unproved,  evidence  is  also  required  of  due  in- 
quiry and  of  reasonable  grounds  of  belief  that  the  necessity  was 
real  and  exigent.^ 

The  presumption  of  law  always  is,  in  the  absence  of  fraud  or 
collusion,  that  where  advances  are  made  to  a  captain  in  a  for- 
eign port,  upon  his  request,  to  pay  for  necessary  repairs  or  sup- 
plies to  enable  his  vessel  to  prosecute  her  voyage,  or  to  pay  harbor 
dues,  or  for  pilotage,  towage,  and  like  services  rendered  to  the 
vessel,  that  they  are  made  upon  the  credit  of  the  vessel  as  well 
as  upon  that  of  the  owners.  It  is  not  necessary  to  the  existence 
of  the  hypothecation  that  there  should  be  in  terms  any  express 
pledge  of  the  vessel,  or  any  stipulation  that  the  credit  shall  be 
given  on  her  account.  The  presumption  arises  that  such  is  the 
fact  from  the  necessities  of  the  vessel  and  the  position  of  the  par- 
ties considered  with  reference  to  the  motives  which  generally  gov- 
ern the  conduct  of  individuals.     Moneys  are  not  unsually  loaned 


1  In  the  case  of  The  Amelie,  6  "Wall.  18 
(see  the  facts  as  stated  ante,  249),  it  was 
insisted  that  even  if  the  circumstances 
connected  with  the  sale  of  the  vessel  by 
the  master  were  such  as  to  justify  the  sale 
and  pass  a  valid  title  to  the  purchaser,  he, 
nevertheless,  took  the  title  subject  to  all 
existing  liens.  The  Supreme  Court,  in 
holding  otherwise,  said  ;  "  If  this  position 
were  sound,  it  w'ould  materially  affect  the 
interests  of  commerce  ;  for,  as  exigencies 
are  constantly  arising,  requiring  the  master 
to  terminate  the  voyage  as  hopeless,  and 
sell  the  property  in  his  charge  for  the 
highest  price  he  can  get,  would  any  man 
of  common  prudence  buy  a  ship  sold  under 
such  circumstances,  if  he  took  the  title 
encumbered  with  secret  liens,  about  which, 
in  tlie  great  majority  of  cases,  he  could 
not  have  the  opportunity  of  learning  any- 
thing ?  The  ground  on  which  the  right 
to  sell  i-ests  is,  that  in  case  of  disaster,  the 
master,  from  necessity,  becomes  the  agent 
of  all  the  parties  in  interest,  and  is  bound 
to  do  the  best  for  them  that  he  can,  in  the 
condition  in  which  he  is  placed,  and, 
therefore,  has  the  power  to  dispose  of  the 
property  for  their  benefit.  When  nothing 
better  can  be  done  for  the  interest  of  those 
concerned  in  the  property  than  to  sell,  it 
is  a  case  of  necessity,  and  as  the  master 
acts  for  all,  and  is  the  agent  of  all,  he 
sells  as  well  for  the  lien-holder  as  the 
owner.     The  very  object  of  the  sale,  ac- 


cording to  the  uniform  current  of  the 
decisions,  is  to  save  something  for  the 
benefit  of  all  concerned,  and  if  this  is  so, 
the  proceeds  of  the  ship,  necessarily,  by 
operation  of  law,  stand  in  place  of  the 
ship.  If  the  ship  can  only  be  sold  in  case 
of  necessity,  where  the  good  faith  of  the 
master  is  unquestioned,  and  if  it  he  the 
purpose  of  the  sale  to  save  something  for 
the  parties  in  interest,  does  not  sound 
policy  require  a  clean  title  to  be  given  the 
purchaser  in  order  that  the  property  may 
bring  its  full  value  ?  If  the  sale  is  im- 
peached, the  law  imposes  on  the  purchaser 
the  burden  of  showing  the  necessity  for  it, 
and  this  he  is  in  a  position  to  do,  because 
the  facts  which  constitute  the  legal  neces- 
sity are  within  his  reach ;  but  he  cannot 
know,  nor  be  expected  to  know,  in  the 
exercise  of  reasonable  diligence,  the  nature 
and  extent  of  the  liens  that  have  attached 
to  the  vessel.  Without  pursuing  the  sub- 
ject further,  we  are  clearly  of  the  opinion, 
when  the  ship  is  lawfully  sold,  the  pur- 
chaser takes  an  absolute  title  devested  of 
all  liens,  and  that  the  liens  are  transferred 
to  the  proceeds  of  the  ship,  which,  in  the 
sense  of  the  admiralty  law,  become  the 
substitute  for  the  ship."  See,  further  as 
to  the  liability  of  the  vessel,  in  rem,  for 
necessaries  and  repairs,  affirming  the  hold- 
ing in  The  Grapeshot,  9  Wall.  129  ;  The 
Lulu,  10  Wall,  192  ;  The  Kalorama, 
lb.  204  ;  The  Custer,  lb.  215. 
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to  strangers,  residents  of  distant  and  foreign  countries,  without 
security,  and  it  would  be  a  violent  presumption  to  suppose  that 
any  such  course  was  adopted  when  ample  security  in  the  vessel 
was  lying  before  the  parties.  The  presumption,  therefore,  that 
advances  in  such  cases  are  made  upon  the  credit  of  the  vessel,  is 
not  repelled  by  any  loose  and  uncertain  testimony  as  to  the  sup- 
positions or  understandings  of  one  of  the  parties.  It  can  be  re- 
pelled only  by  clear  and  satisfactory  proof  that  the  master  was  in 
possession  of  funds  applicable  to  the  expenses,  or  of  a  credit  of 
his  own,  or  of  the  owners  of  his  vessel,  upon  which  funds  could  be 
raised  by  the  exercise  of  reasonable  diligence,  and  that  the  posses- 
sion of  such  funds  or  credit  was  known  to  the  party  making  the 
advances,  or  could  readily  have  been  ascertained  by  proper  inquiry. 
Acting  on  these  principles  it  was  held  in  The  Emily  Souder,i  that 
drafts  for  such  expenses  were  only  conditional  payment,  and,  on 
their  non-payment,  a  lien  on  the  vessel  could  be  enforced.^ 

In  The  Ship  Virgin  ^  the  following  principles  were  decided  by 
the  Supreme  Court  of  the  United  States :  1.  A  bottomry  bond 
may  be  good  in  part  and  bad  in  part,  and  will  be  upheld  by  a  court 
of  admiralty  to  the  extent  to  which  it  is  valid.  2.  If  the  supplies 
and  advances  were  necessary  for  the  vessel,  it  is  incumbent  on  the 
owner  to  prove  they  could  have  been  obtained  on  his  personal 
credit.  3.  The  non-existence  of  funds,  and  the  inability  of  the 
master  to  get  at  them,  are  equally  valid  causes  for  a  bottomry.  4.  A 
bottomry  bond,  given  by  the  master  after  the  advances  had  all 
been  made,  is  valid,  providing  they  were  made  with  an  under- 
standing that  such  a  bond  would  be  given.  5.  If  the  master 
changes  his  voyage,  without  any  participation  or  fraudulent  intent 
of  the  bottomry  lender,  the  security  is  not  thereby  invalidated. 
6.  If  the  owner  receives  the  vessel,  upon  a  stipulation  to  pay  into 
court  its  appraised  value,  with  interest  and  costs,  he  cannot  insist 
on  allowances  because  he  has  discharged  liens  for  seamen's  wages ; 
and  if  much  delay  has  intervened,  of  which  he  has  had  the  bene- 
fit, he  must  pay  interest.  7.  A  bottomry  bond  does  not  make  the 
owners,  personally,  debtors.* 

Tlie  master  of  a  Danish  vessel  being  without  funds  and  credit 
at  Hamburg,  in  order  to  obtain  necessaries  to  enable  his  vessel  to 
proceed  on  a  voyage  to  Africa  and  back  to  London,  obtained  a 
loan  on  the  security  of  instruments  by  which  he  pledged  his  ves- 

1  17  Wall.  666.  s  g  Peters,  .538. 

2  See  The  Grapeshot,  9  Wall.  129  ;  The  *  On  these  points,  see  The  Tnvtar,  1 
Lulu,   10   Wall.   192;  The   Kalovama,   10  Hagg.  Ad.  1,  13;  The  Elpis,  L.  R.  i  Ad. 
Wall,  204  ;  The  Patapsco,  13  Wall.  329  ;  &  Eo.    1  ;   The  Indomitable,  Swab.  446  ; 
The   Kimball,    3    Wall.    37  ;   The  Bark  The  Nelson,  1  Hagg.  Ad.  169,  179. 
Chusau,  2  Story,    456. 
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sel  aud  bound  himself  for  the  repayment  of  the  sum  advanced, 
within  six  days  after  the  arrival  of  the  vessel  in  London.  No 
stipulation  was  made  for  interest  of  any  kind.  Held  in  an  action 
of  bottomry  instituted  in  admiralty  against  the  vessel,  that  the 
instruments  were  valid  bottomry  bonds,  and  that  the  holders  were 
entitled  to  payment  out  of  the  proceeds  of  the  vessel,  of  the  sum 
advanced,  together  with  four  per  cent  interest  from  the  time  when 
the  bonds  became  due.^ 

In  an  action  on  a  bottomry  bond  granted  at  a  foreign  port  on 
ship,  cargo,  and  freight,  the  owners  of  the  cargo  pleaded  that  the 
master  might  have  communicated  with  them  before  hypothecating 
the  cargo,  and  that  he  had  neglected  to  do  so.  The  plaintiffs  in 
reply  alleged  that  the  ship  was  an  Italian  ship,  and  that  by  the 
law  of  Italy  such  communication  was  not  necessary.  The  court 
held,  on  demurrer,  that  the  reply  was  bad  in  law ;  that  communi- 
cation by  the  master  with  the  cargo-owners,  if  reasonably  practi- 
cable, was  necessary  to  constitute  an  agency  and  to  enable  him  to 
hypothecate  the  cargo ;  that  the  general  maritime  law  as  adminis- 
tered in  England  was  to  be  applied,  and  not  the  lex  loci  contractus, 
nor  the  law  of  the  ship's  flag.^  On  appeal,  the  Court  of  Appeal 
reversed  tlie  decision  of  the  court  below,  and  held  that  the  owner 
of  cargo  who  ships  it  in  on  board  a  foreign  vessel,  ships  it  to  be 
dealt  with  by  the  master  according  to  the  law  of  the  flag,  that 
is,  the  law  of  the  country  to  which  the  vessel  belongs,  unless  that 
authority  be  limited  by  express  stipulation  at  the  time  of  the  ship- 
ment. Therefore  a  bond,  made  by  the  master  of  a  foreign  ship 
hypothecating  cargo  laden  on  board  such  ship,  if  valid  according 
to  the  law  of  the  flag  of  the  ship,  will  be  enforced  by  the  English 
Admiralty  court,  on  the  arrest  of  the  ship  and  cargo  at  the  port  of 
London  (the  port  of  discharge  within  the  meaning  of  the  bond), 
although  the  conditions  imposed  by  English  law  as  essential  to 
tlie  validity  of  such  bond  have  not  been  complied  with.^ 

In  The  Pontida,*  it  was  decided  that  to  constitute  a  valid  bot- 
tomry bond  the  money  must  be  required  for  the  necessities  of 
the  ship,  and  the  authority  of  the  master  to  borrow  money  on  bot- 
tomry is  based  on  such  necessity.  Reasonable  inquiries  by  a 
lender  may  be  evidence  of  his  bona  fides,  but  will  not  make  a 
bond  valid  in  respect  of  the  several  items  for  which  it  is  given  to 

1  The  Cecile,  L.  .R.  4  Pr.  Div.  210.  Gnibert,  L.  R.  1  Q.  B.  115;  Pope  <,. 
See  The  Elpis,  L.  R.  4  Ad.  &  Ee.  1.  Nickerson,   3  Story,    465  ;  The  Gratitu- 

2  The  Baetano  and  Maria,  L.  R.  7  Pr.  dine,  3  C.  Rob.  240  ;  The  Buonaparte, 
Div    X  8  Moo.  C.  C.  459  ;   The  Karnak,  L.   R.  2 

8  The  Baetano  and  Maria,  L.  R.  7  Pr.  P.   C.   505  ;   The  Eliza  Cornish,  1  Spinks, 

Div    137.     See  The  Hamburgh,  Br.  &  L.  36  ;  The  Halley,  L.  R.  2  P.  C.  193. 
253  ;    Kleinwort  o.  The  Cassa  Maritima         *  L.  R.  9  Pr.  Div.  102,  177. 
of  Genoa,   2  App.   Gas.   156  ;    Lloyd  v. 
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the  full  extent  of  such  items  unless  they  are  actually  and  entirely 
necessary.  Bowen,  L.  J.,  in  this  case,  said  :  "  Shortly  expressed, 
the  rule  of  law  is,  that  the  master  is  only  the  agent  to  bind  the 
cargo-owner  in  the  hour  of  necessity,  and  his  authority  must  be 
measured  by  this  principle."  And  Brett,  M.  R.,  notwithstanding 
his  expressions  in  The  Gaetano  and  Maria,i  which  we  have  quoted,^ 
said  ;  "  The  rule  that  a  bond,  though  valid,  is  so  only  to  the  ex- 
tent to  whicli  money  is  needed  for  the  actual  necessities  of  the 
ship,  is  founded  on  the  doctrine,  that,  by  the  law  of  England,  the 
master  has  no  authority  to  bind  the  shipowner  or  cargo-owner, 
except  in  case  of  necessity.  The  rule  should  be  even  more  strin- 
gent as  regards  the  cargo-owner,  for  the  master  does  not  take 
goods  on  board  as  his  agent,  and  is  not  his  agent  at  all  unless  an 
overruling  necessity  arises  during  the  voyaged  ^ 

A  claim  for  necessaries  supplied  to  a  ship  does  not  take  priority 
over  a  mortgage  existing  at  the  time  the  supplies  were  furnished, 
and  the  mortgagee  in  possession  is  not  liable  for  necessaries  to 
the  ship,  unless  the  master,  in  ordering  the  necessaries,  was  act- 
ing as  the  agent  of  the  mortgagee.*  And  in  The  Scio,^  it  was 
held  that  mortgagees  of  a  ship  are  entitled  to  payment  in  priority 
to  material-men,  who,  at  the  time  of  supplying  the  materials,  were 
not  in  such  actual  possession  of  the  ship  as  to  give  them  a  posses- 
sory lien  over  her.^ 

Transactions  between  the  owner  and  mortgagee  of  the  vessel 
which  might  render  the  voyage  illegal,  cannot  invalidate  a  bot- 
tomry bond  given  by  the  master  to  a  lond  fide  lender,  who  has 
only  to  look  to  the  facts  that  the  ship  is  in  distress  ;  that  the  mas- 
ter has  no  credit,  and  that  the  money  is  required  for  necessary 
purposes.^ 

A  County  Court  having  admiralty  jurisdiction  has  no  greater  jur- 
isdiction in  respect  of  a  claim  for  necessaries,  than  that  possessed 

1  L.  R.  7  Pr.  Div.  145.  The  Albion,  1  Hagg.  333  ;  The  Lord  Coch- 

2  See  supra,  p.  251,  n.  rane,  2  W.  Rob.  320  ;  The  Huntley,  Lush. 

'  See,  also,  as  to  what  are  and  what  24  ;  The  Zodiac,  1  Hagg.  321  ;  The  Tar- 
are  not  nece.ssaries,  The  Heinrich  Bjorn,  tar,  1  Hagg.  1. ;  The  Calypso,  3  Ha^g.  162  ; 
L.  R.  8  Pr.  Div.  151,  and  10  Pr.  Div.  44  ;  Gunn  v.  KoberLs,  L.  R.  9  C.  &  P.  "331. 
The  Riga,  3  A.  &  E.  516  ;  The  Perla,  Swab.  «  The  Troubadour,  L.  R.  1  Ad.  &  Ec. 
353  ;  The  Alexander,  1  W.  Rob.  346,  361  ;  302.  See  The  Pacific,  Br.  &  L.  243  ;  The 
The  Sophie,  1  W.  Rob.  368  ;  The  Ocean,  Salacia,  Lush.  545  ;  Frost  v.  Oliver,  2  E. 
2  W.  Rob.  268  ;  The  Augusta,  1  Dod.  &  B.  301  ;  Hibbs  v.  Ross,  L.  R.  1  Q.  B. 
283  ;  The  Omri,  Lush.  154  ;  The  Lochiel,  634  ;  Mitcheson  v.  Oliver,  5  E.  &  B.  419  ; 
2  W.  Rob.  34  ;  The  Ella  A.  Clark,  Br.  &  The  Jonathan  Goodhue,  Swab.   524. 

L.   32  ;  The  Two  Ellens,   L.  R.   4  P.  C.  6  ]^.  r_  i  ^d.  &  Ec.  353. 

161  ;   The   Pacific,    Br.   &  L.    243  ;  The  6  The  Pacific,  Br.  &  L.  243  ;  Williams 

James  Guy,  1  Bened.  112  ;  TheKalorama,  v.  Allsup,  10  C.  B.  N.  s.  417. 

9   Wheat.    409.     And  see  on  the   main  '  The  Mary  Ann,  L.  R.  1  Ad.  &  Ec. 

point  in    the   case,   Tiie  Lord  Cochrane,  13.     See  The  Mary  Ann,   L.  R.  1  Ad.   & 

2   W.    Rob.    336  ;    The    Rhoderick  Dhu,  Ec.  8,  as  to  the  master's  lien  taking  prece- 

Swab.    177;    The  Nelson,  1  Hagg.    169;  dence  over  the  claim  of  the  mortgagees. 


PART   IV.]  SHIPiMASTBRS    AS   AGENTS    OP   NECESSITY.  235 

by  the  Admiralty  Division  of  the  High  Court,  and,  consequently, 
cannot  entertain  an  action  for  necessaries  supplied  to  a  British 
ship,  the  owners  of  which  are  domiciled  in  Great  Britain.^ 

A  suit  for  necessaries  was  instituted  in  the  Swansea  County 
Court,  in  personam,  against  the  owners,  unknown,  of  a  foreign 
brig,  which  was,  at  the  time  of  the  institution  of  the  suit,  at 
Swansea.  It  becoming  necessary  to  issue  a  commission  to  take 
evidence  from  abroad,  which  the  County  Court  could  not  do,  the 
cause  was  transferred  to  the  Admiralty  Court.  It  appeared  that 
the  claim  of  the  plaintiffs  was  for  money  advanced  by  them  to' 
execute  necessary  repairs  to  the  brig  at  a  British  port,  and  that 
the  money  was  advanced  on  the  security  of  an  instrument  by 
which  the  master  pledged  himself  and  vessel,  and  her  owners,  for 
the  repayment  of  the  money,  except  in  case  of  the  total  loss  of 
the  vessel  on  her  intended  voyage.  It  was  held  that  the  claim 
was  founded  on  bottomry ;  that  the  County  Court  had  no  juris- 
diction to  entertain  such  a  claim ;  that,  as  the  cause  was  trans- 
ferred from  the  County  Court  to  the  Admiralty  Court,  the  latter 
had  no  jurisdiction,  either,  to  entertain  the  suit;  and  that  it  was 
not  competent  for  the  plaintiffs,  upon  the  facts,  to  waive  the  in- 
strument of  bottomry  and  insist  on  their  clafm  for  necessaries, 
because  the  claim  for  necessaries  must  be  considered  to  be  merged 
in  the  instrument  of  bottomry .^ 

As  the  master,  in  obtaining  extraordinary  supplies,  or  in  per- 
forming such  an  act  as  executing  a  bottomry  bond  for  such  sup- 
plies, is  simply  an  agent  of  necessity ;  where  the  owner  can  be 
communicated  with,  the  necessity  for  such  agency,  and  therefore 
such  agency  itself,  does  not  exist.  It  was,  accordingly,  held  by 
the  Privy  Council,  sustaining  the  judgment  of  the  Court  of  Ad- 
miralty, that,  before  resorting  to  bottomry  for  raising  necessary 
supplies,  it  is  absolutely  necessary,  where  practical,  that  notice 
should  be  given  by  the  master  to  the  owner  of  the  vessel ;  and  an 
allegation  that  such  owner  was  insolvent  is  no  excuse  for  not 
communicating  with  him,  unless  he  has  been  judicially  declared 
insolvent,  and  the  ownership  of  tlie  vessel  has  vested  in  his  as- 
signees, in  which  case  such  notice  should  then  be  given  to  them. 
And  under  such  circumstances,  notice  to  the  mortgagee  of  the 
vessel  would  not  suffice.^ 

The  existence  of  the  necessity  which  validates  the  hypotheca- 

1  Allen  V.  Garbutt,  6  Q.  B.  D.  165.  '  Barron  v.  Stewart,  The  "Panama," 

See  The  Dowse,  L.  E.  3  Ad.  &  Ec.  135  ;  L.  R.  2  P.  C.  199  ;  affirming  the  judgment 

Everard  v.  Kendall,  L.   R.  5  C.  P.  428  ;  of  the  Court  of  Admiralty,  L.  R.  2  Ad. 

The  Ella  A.  Clark,  Br.  &  L.  32.  &  Ec.  390.     See  The  Bonaparte,  8  Moo. 

^  The  Elpis,  L.  R.  4  Ad.  &  Ec.  1.     See  P.  C.  459  ;  The  Cargo  ra  The  Hamburg,  2 

The   Indomitable,   Swab.   446 ;    Bray  v.  Moo.  P.  C.  N.  s.  289. 
Bates,  9  Met.  237. 
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tion  of  cargo  by  bottomry  is  to  be  ascertained  by  evidence  in  the 
usual  manner ;  and  the  meaning  of  "  necessity,"  in  respect  of  hy- 
pothecation by  the  master,  is  analogous  to  its  meaning  in  other 
parts  of  the  law.  It  has  been  described  as  a  high  degree  of  need ; 
a  degree  which  arises  when  choice  is  to  be  made  of  one  of  several 
alternatives  under  the  peril  of  severe  loss  if  a  wrong  choice  should 
be  made.  In  the  case  of  a  voyage,  it  is  probably  correct  to  say  that 
any  alternative  for  the  captain  is  better  than  total  loss  of  the  ship 
and  cargo,  and  that  he  is  under  a  necessity  of  choosing  another 
alternative,  if  any  should  be  possible ;  and  in  respect  of  bottomry, 
any  combination  of  events  which  would  prevent  the  completion  of 
the  voyage  with  profit,  unless  money  should  be  obtained  by  bot- 
tomry, would  raise  the  question  whether  there  was  need  for  bot- 
tomry in  such  high  degree  as  to  create  a  necessity .^ 

In  this  case,  the  master  of  the  vessel,  chartered  from  Galveston, 
U.  S.,  to  Liverpool,  received  before  sailing  from  the  charterer  vari- 
ous sums  in  part  payment  of  the  freight,  and  after  taking  on  board 
a  cargo,  sailed  for  the  port  of  destination.  The  vessel,  having  in 
the  prosecution  of  her  voyage  met  with  bad  weather  and  suffered 
damage,  put  into  Bermuda,  where  the  master  incurred  heavy  ex- 
penses for  repairs  and  supplies.  The  repairs  were  executed  and 
the  supplies  furnished,  without  any  promise  of  a  bottomry  bond ; 
but  the  law  of  Bermuda  giving  a  right  of  arrest  of  the  ship  to  the 
creditors  for  the  repairs  and  supplies,  the  master,  to  complete  the 
voyage,  having  written  to  the  agent  of  the  owners  of  the  ship  and 
of  the  cargo,  and  not  receiving  any  answer  within  the  time  an 
answer  might  have  been  returned,  raised  the  funds  necessary  for 
the  payment  of  such  supplies,  on  bottomry  of  the  ship,  cargo,  and 
freight.  On  a  suit  brought  by  the  assignees  of  the  bond,  the  own- 
ers of  the  ship  not  opposing,  the  Court  of  Admiralty  ^  pronounced 
for  the  validity  of  the  bond,  so  far  as  it  regarded  tlie  ship,  cargo, 
and  freight,  and  the  ship  was  thereupon  sold,  but  produced  a  sum 
far  less  than  sufficient  to  cover  the  sum  due  on  the  bond.  The 
consignees  of  the  cargo,  who  were  also  entitled  to  the  freight, 
claimed  to  retain  in  their  hands  the  amount  of  freight,  with  inter- 
est and  insurance  advanced  by  them  in  part-payment  before  the 
commencement  of  the  voyage,  and  paid  the  freight,  short  of  that 
amount,  into  court.  The  court  below  disallowed  this  abatement, 
and  ordered  the  whole  freight  to  be  paid  into  court.  On  appeal, 
the  judicial  committee  of  the  Privy  Council  held  that,  under  the 
circumstances,  the  master  was  warranted  in  resorting  to  a  bot- 
tomry bond,  and  that  the  necessity  of  the  case  warranted  the  hy- 

5  Droege   v.    Suart,    The    "Karnak,"  2  The  Karnak,  L.  R.  2  Ad.  &  Ec.  289, 

L.  R.  2  P.  0.  505.  313. 
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pothecation  of  the  cargo  as  well  as  the  ship  and  freight ;  but,  as 
the  latter  was,  by  the  agreement  between  the  charterer  and  the 
master,  in  part  paid  in  advance,  the  retention  of  the  amount  of 
such  prepayment  by  the  consignees  of  the  cargo  was  upheld,  as 
the  master,  by  hypothecating  the  chartered  freight,  could  give  no 
right  to  more  freight  than  the  owner  had  a  right  to  demand  from 
the  charterer.' 

A  maritime  lien  does  not  arise  in  a  contract  to  build  a  ship,  or 
in  a  contract  to  furnish  materials  for  that  purpose.  In  respect  to 
such  contracts,  it  is  competent  for  the  States  in  this  country  to 
create  such  liens  as  their  legislatures  may  deem  just  and  expe- 
dient, not  amounting  to  a  regulation  of  commerce,  and  to  enact 
reasonable  rules  and  regulations  prescribing  the  mode  of  their 
enforcement,  if  not  inconsistent  with  the  exclusive  jurisdiction  of 
the  Admiralty  courts.^ 

In  Kingston  v.  Wendt,^  where  expenditures  were  made  for  the 
purpose  of  saving  the  cargo  of  a  stranded  ship,  under  circum- 
stances which  would  have  justified  the  master  to  make  them  as  an 
agent  of  necessity ;  the  master  put  the  plaintiff,  a  ship-agent,  in 
possession  of  the  ship  and  cargo,  with  authority  from  the  master 
to  do,  as  his  agent,  what  was  for  the  benefit  of  all  concerned.  The 
plaintiff  did  work  and  expended  money  in  discharging  the  cargo, 
and  brought  it  to  a  place  of  safety,  where  he  retained  possession 
of  it.  The  expenditure  by  the  plaintiff  was  not  for  the  purpose 
of  enabling  the  shipowner  to  pei"form  his  contract  and  to  earn 
freight,  but  was  an  extraordinary  expenditure  for  the  purpose  of 
saving  the  property  at  risk,  namely,, the  cargo.  It  was  held  that 
the  plaintiff  had  a  lien  on  the  cargo  for  his  charges  as  against  the 
owner,  though  such  charges  were  incurred  without  authority  from 
the  owner,  the  defendant ;  he,  however,  only  becoming  the  owner 

1  See,  also,  Stephens  v.  Broomfield  ;  nor  can  they  confer  any  jurisdiction  upon 
The  "Great  pacific,"  L.  R.  2  Ad.  &  Ec.  a  State  court  to  enforce  such  a  lien  by  a 
381  ;  and,  on  appeal,  L.  R.  2  P.  C.  516,  suit  or  proceeding  in  rem,  as  practised  in 
as  to  constructive  total  loss  after  a  ship  the  Admiralty  courts.  The  Belfast,  7 
has  been  hypothecated  to  raise  money  for  Wall.  644  ;  The  Moses  Taylor,  4  Wall, 
necessary  repairs.  411;  Hine  ».  Trevor,  Ibid.  555.    Comraon- 

2  The  Belfast,  7  Wall.  645 ;  Sheppard  law  remedies  are  not  applicable  to  enforce 
V.  Steele,  43  N.  Y.  55 ;  Ferran  v.  Hosford,  a  maritime  lien  by  a  proceeding  in  rem, 
54  Barb.  208.  A  party  wishing  to  enforce  and,  conse(}uently,  the  original  jurisdio- 
such  a  lien  may  proceed  in  rem  in  the  lion  to  enforce  such  a  lien  by  that  mode 
Admiralty,  or  he  may  bring  a  suit  in  per-  of  proceeding  is  exclusive  in  the  District 
smmn  in  the  same  jurisdiction,  or  he  may  courts.  Edwards  v.  Elliott,  21  Wall.  532; 
elect  not  to  go  into  Admiralty  at  all,  and  557  ;  Brookman  ».  Hamill,  43  N.  Y.  554  ; 
may  resort  to  his  common-law  remedy  in  The  Josephine,  39  N.  Y.  19.  See,  also, 
the  State  courts,  or  in  the  Circuit  Court  of  The  Lottawanna,  21  Wall.  558  ;  where 
the  United  States,  if  he  can  make  proper  the  whole  question  of  the  jurisdiction  of 
parties  to  give  the  latter  court  jurisdiction  the  Admiralty  courts  is  most  elaborately 
of  the  case.  Edwards  v.  Elliott,  21  Wall,  examined  in  the  opinion  of  the  court,  and 
532,  557.  But  State  legislatures  have  in  the  dissenting  judgment  of  Clifford,  J. 
no  authority  to  create  a  maritime  lien,  ^  i  q.  b.  D.  367. 
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by  an  assignment  of  the  bill  of  lading,  after  the  eipeiise  had  been 
incurred.  Although  the  judgment  is  given  with  some  hesitation, 
there  seems  to  be  no  reason  to  doubt  its  soundness.^ 

The  master  may  become,  as  he  did  in  Attwood  v.  Sellar,^  ex 
necessitate  the  agent  of  the  shipper  to  transship  the  cargo,  while 
he  is,  at  the  same  time,  the  agent  of  the  shipowner.  In  such 
a  case,  as  representing  antagonistic  interests,  questions  of  diffi- 
culty may  arise  as  they  did  in  Attwood  v.  Sellar,  in  which  case  it 
may  be  a  matter,  as  between  the  conflicting  interests  represented 
by  the  master  as  agent  of  necessity  of  the  shipper  and  shipowner, 
of  great  uncertainty  as  t6  the  course  the  master  should  pursue  in 
such  an  anomalous  position. ^ 

W.  was  the  registered  owner  of  certain  shares  in  a  ship,  and 
had  been  entered  on  the  register  as  managing  owner.  The  de- 
fendant subsequently  became  the  registered  owner  of  other  shares 
in  the  ship.  The  defendant  was  not  aware  in  fact  that  W.  was  so 
registered  as  managing  owner.  W.  sent  the  ship  on  a  voyage 
without  the  defendant's  knowledge,  and  contrary  to  the  terms  of 
an  agreement  made  between  them.  The  defendant  did  not  par- 
ticipate in  the  adventure,  and  had  previously  informed  W.  that 
he  did  not  intend  to  navigate  the  ship  or  take  any  part  in  her 
management.  The  plaintiffs  supplied  necessaries  for  the  ship 
previous  to  such  voyage,  upon  the  order  of  W.,  without  the  knowl- 
edge or  consent  of  the  defendant.  The  plaintiffs,  before  supply- 
ing the  goods,  consulted  the  register,  and  found  the  defendant's 
name  entered  therein  as  part-owner  of  the  ship.  '  It  was  held,  by 
Bowen,  J.,  that  the  fact  that  the  defendant  had  allowed  the  entry 
on  the  register  describing  W.  as  managing  owner  to  remain  un- 
altered, did  not,  per  se,  amount  to  a  holding  out  of  W.  as  his 
agent,  so  as  to  render  the  defendant  liable  for  the  necessaries  sup- 
plied by  the  plaintiff,  and  that,  inasmuch  as  W.  had  not,  in  fact, 
authority  to  bind  the  defendant,  the  plaintiffs  could  not  recover 
against  the  defendant  for  such  necessaries.* 

The  plaintiffs,  in  an  action  of  necessaries  against  a  foreign 
ship,  having,  at  the  request  of  the  master,  advanced  money  to  pay 
wages  to  the  crew,  pilotage,  towage,  light  and  dock  dues ;  \ov  re- 
porting the  vessel,  and  for  telegrams  and  postage,  claimed  to  be 
paid  these  charges  in  priority  to  the  claim  of  a  bottomry  bond- 
holder who  had  advanced  money  on  bottomry  at  the  port  of  loading. 

1  See  Moran  v.  Jones,  7  E.  &  B.  523  ;  ^  4  Q.  B.  Div.  342,  347. 

Notara  v.  Henderson,  L.  R.  5  Q.  B.  346  ;  8  gee  Maude  &  P.  on  Ship.,  p.  438  ; 

7  Q.  B.  225.     See,  where  the  parties  acted  Shipton  v.  Thornton,  9  A.  &  E.  314. 
without  authority,  Nicholson  v.  Chapman,  *  Frazer  v,  Cuthbertson,  6  Q.  B.  Div. 

2  H.  Bl.  254  ;  Castellain  v.  Thompson,  12  93. 
C.  B.  N.  s.  105. 
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It  was  conceded  that  all  these  claims  except  for  the  dock  dues ; 
for  reporting  the  vessel,  and  for  telegrams,  should  have  tlie  prior- 
ity claimed.  The  court  lield  that  dock  dues  come  within  the  rule 
as  to  priority,  but  that  the  advances  for  reporting  the  vessel,  for 
telegrams,  and  for  postages,  did  not.i 

The  statement  of  claim  in  an  action  of  necessaries  in  rem 
alleged  that  in  November,  1874,  the  plaintiff  had  supplied  to  the 
owners  of  the  vessel  proceeded  against  certain  stores  necessary 
for  her  equipment ;  that  in  September,  1876,  whilst  the  amount 
due  in  respect  of  the  said  stores  was  still  unpaid,  forty-three 
sixty-fourth  shares  in  the  vessel  had  been  transferred  to  the  de- 
fendant in  the  action  with  knowledge  and  notice  of  the  plaintiff's 
claim  ;  that  the  defendant  became  owner  of  the  shares  subject  to 
such  claim;  that  the  value  of  the  shares  was  increased  by  rea- 
son of  the  said  equipment,  and  that  the  owners  of  the  vessel  had 
derived  benefit  therefrom.  It  was  held  in  the  Admiralty  Division 
on  demurrer,  that  the  statement  of  claim  showed  no  right  of 
action  in  respect  of  the  vessel  as  against  the  defendant.^ 

The  master  of  a  foreign  vessel  lying  in  the  port  of  Quebec, 
being  without  funds  and  credit,  by  means  of  a  bill  of  exchange 
drawn  upon  a  firm  of  ship-brokers  in  London  procured  the  ad- 
vance of  a  sum  of  money  for  necessaries  for  the  ship.  The  bill 
of  exchange  was  accepted  and  paid,  but  the  acceptors,  not  having 
received  the  amount  of  the  bill  from  the  shipowners,  instituted 
an  action  against  the  ship  for  the  amount  of  the  bill.  It  was  held 
by  Sir  Robert  Phillimore  in  the  Admiralty  Division,  and  aflfirmed 
by  the  Court  of  Appeal,^  following  the  cases  of  The  Omri,*  and  The 
Wataga,^  that  the  Court  of  Admiralty  had  jurisdiction  to  enter- 
tain an  action  in  all  cases  of  necessaries  supplied  to  any  foreign 
ship  or  seagoing  vessel,  and  to  enforce  payment  thereof ;  and 
that  it  makes  no  distinction  whether  the  necessaries  were  fur- 
nished on  personal  credit  or  not.^ 

When  a  master  makes  sale  of  a  foreign  vessel  which  is  justifi- 
able by  the  circumstances  of  tlie  case,  a  bill  of  sale  is  not  neces- 
sary to  transfer  the  title  to  the  vessel.  When  the  vessel  is  sold 
and  delivered,  the  property  changes,  and  no  written  instrument 
is  needed  to  give  effect  to  the  title.  The  rule  of  the  common 
law  on  this  subject  has  not  been  altered  by  statute.  The  law  of 
the  United  States  which  requires  the  register  to  be  inserted  in 

1  The  St.  Lawrence,  L.  R.  5  Pr.  Div.  *  Lush.  AJm.  154. 
250.   See  The  William  F.  Safford,  Lush.  69.  ^  g^ab.  Adm.  165. 

2  The  Aneroid,  L.  E.  2  Pr.  Div.  189.  «  See  also  The  Ocean,  2  W.  Eob.  268  ; 
The  Two  Ellens,  L.  R.  4  P.  C.  161,  and  The  India,  32  L.  J.  P.  M.  &  A.  185  ;  The 
The  Pieve  Superiore,  L.  E.  5  P.  C.  482,  Ella  A.  Clark,  Br.  &  Lush.  32  ;  The  Two 
are  in  accord.  Ellens,  L.  R.  4  P.  C.  161. 

8  The  Anna,  L.  E.  1  Pr.  Div.  253. 

VOL.   I.  19 
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the  bill  of  sale,  applies  only  to  the  character  and  privileges  of 
the  vessel  as  an  American  ship.  It  has  no  application  to  a  for- 
eign vessel  sold  by  the  master  by  necessity .^ 

In  The  Cobequid  Marine  Insurance  Co.  v.  Barteaux,^  the  Privy 
Council  held,  reversing  the  judgment  of  the  Supreme  Court  of 
Nova  Scotia,  that,  although  a  master  may  under  circumstances 
of  stringent  necessity  effect  the  sale  of  the  vessel  so  as  thereby 
to  affect  the  insurers  ;  yet  such  power  is  jealously  watched  by  the 
courts,  and  is  rigorously  confined  to  cases  of  extreme  necessity, 
such  as  where  the  circumstances,  after  sufficient  examination  of 
the  vessel's  condition,  after  every  exertion  in  the  master's  power, 
within  the  means  at  his  disposal,  to  extricate  her  from  peril,  or 
to  raise  funds  for  her  repair,  leave  him  no  alternative  but  to  sell 
her  as  she  is.^ 

Where  drafts  are  fraudulently  drawn  on  the  owner  of  a  vessel  for 
pretended  repairs,  supplies,  insurance,  and  commissions,  although 
expressing  on  their  face  that  they  are  "  recoverable  against  the 
vessel,  freight,  and  cargo,"  as  they  bind  neither  the  owners  nor 
the  vessel,  and  the  drawer  of  the  drafts  has  no  lien  on  the  vessel 
which  he  or  any  one  else  can  enforce  in  admiralty,  bond  fide  hold- 
ers of  the  drafts  for  value,  while  they  ai'e  not  affected,  so  far  as 
their  remedies  against  the  parties  to  the  drafts  are  concerned,  by 
the  fraudulent  character  of  the  transaction,  have  no  more  claim 
against  the  vessel,  notwithstanding  what  is  expressed  on  the  face 
of  the  drafts,  than  their  fraudulent  assignors  had.* 

The  master  has  a  maritime  lien  on  the  ship  for 'his  expenditure 
for  necessaries,  even  against  a  bond  fide  purchaser  of  the  ship.^ 

1  The  Amelie,  6  Wall.  18-;  'Wendover  that  it  is  not  enough  that  one  of  the  own- 
V.  Hogehoom,  7  Johns.  308  ;  Sharp  v.  ers  is  on  board  as  supercargo  ;  and  where 
United  States  Ins.  Co.,  14  Johns.  201;  this  was  the  case,  and  the  master  of  a  gen- 
Weston  V.  Penniman,  1  Mason,  306.  eral  ship  gave  a  receipt  for  a  quantity  of 

2  L.  K.  6  P.  C.  319.  Spanish  dollars  for  transportation  without 
'  See  Eemier  v.  Eingrove,  6  Ex.  263  ;     the  knowledge  of  the  owners,  and  which 

Navone  v.  Haddon,  9  C.  B.  30.  was  not  put  in  the  freight  list,  the  money 
*  The  Woodland,  104  U.  S.  180.  being  stolen  on  the  voyage,  it  was  held 
5  The  Ringdove,  11  Pr.  Div.  120;  The  that  the  owners  were  liable.     See  Boucher 
Feronia,  2  A.  &  E.  65  ;  The  Jenny  Lind,  v.  Lawson,  Gas.  Temp.   Hardw.   83,   183  ; 
3  A.  &  E.   529  ;  The  Mary  Anne,  1  A.  &  King  v.  Lenox,  19  Johns.  236  ;  Walter  v. 
E.  8;  The  Fairport,  10  Pr.  Div.  13;  In  re  Brewer,  11  Mass.  99.     For  a  case  of  en- 
Rio  Grande  Do  Sul  Co.,  5  Ch.  Div.  282.  larged  agency  to  a  master  to  sell  and  buy 
The  master  of  a  vessel  when  abroad  is  cargoes,  see  Bicknell  v.  Smith,  31  N.  Y. 
the  agent  of  the  owners,  and  has  power  to  259.     And  for  a  case  where  the  facts  con- 
make  contracts  in  relation  to  freight  which  stituted   the    master   agent    both   of    the 
are  binding  upon  the  owners.     But  when  shipper  to   deliver  the  cargo  and   of  the 
an  owner  is  on  hand,  and  is  exclusively  purchaser  to  receive  it,  see  Smith  v.  Dav- 
attending  to  the  shipment  of  the  cargo,  enport,  34  Me.  520. 

he  is  not  bound  by  the  master's  contract ;  In  Eads  v.  The  Steamboat  H.  D.  Bacon, 

but  to  relieve  himself  from   liability  he  1  Newb.   Ad.   274,   it  was  held  that  tlie 

must  show  the  fact  that  he  was  exclusively  master  when  upon  a  voyage  is  the  general 

attending  to  the   shipment  of  the  cargo,  agent  of  the  owners,  and  as  they  are  bound 

In  Ward  v.  Green,  6  Cow.  173,  it  was  held  by  his  acts  whilst  acting  as  such  agent 
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■within  the  scope  of  his  authority,  he  has 
power  as  the  agent  of  his  owners  to  use 
and  employ  at  their  expense  every  neces- 
sary means  to  save  his  sunken  vessel. 
The  owners  of  a  fishing-vessel  may  hire 
men  to  navigate  the  vessel,  and  to  fish,  for 
account  of  the  owners,  on  wages  instead  of 
shares;  and  if  one  of  the  owners  act  as 
master,  and  the  others  do  not  interfere  in 
the  management  of  the  vessel,  he  will  be 
deemed  their  agent,  and  such  a  contract 
made  hy  him  in  his  own  name  will  inure 
to  their  use,  and  be  binding  on  them. 
Baker  v.  Corey,  36  Mass.  496.  The  mas- 
ter is  the  owners'  agent  for  all  purposes 
coming  within  the  scope  of  his  authority 
during  the  voyage ;  but  he  does  not 
thereby  become  authorized  to  pay  claims 
against  his  owners  which  do  not  accrue 
during  the  time  while  he  has  charge  of 
the  vessel.  His  agency  is  but  for  a  lim- 
ited time,  and  he  cannot  extend  it  beyond 
the  time  prescribed  by  his  principal.  Kel- 
ley  V.  Merrill,  14  Me.  228. 

If  the  owner  charters  his  vessel  to  the 
master  for  a  certain  period,  the  master 
covenanting  to  victual  and  man  her  at  his 
own  cost,  he  is  to  be  deemed  the  owner 
pro  hoc  vice,  and  he,  like  any  other  char- 
terer under  similar  circumstances,  is  alone 
responsible  for  supplies  for  the  intended 
voyage.  Hallett  v.  Col.  Ins.  Co.,  8  Johns. 
272. 

But  where  the  transaction  is  not  a  posi- 
tive chartering,  but  a  letting  of  the  vessel 
on  shares,  although  the  master  engaged 
with  the  owners  to  provide  the  supplies 
at  his  own  cost,  the  oVvners  are  still  liable, 
unless  the  person  from  whom  the  supplies 
are  purchased  is  aware  of  the  arrangement. 
In  the  ab.sence  of  any  notice  to  the  seller 
that  the  vessel  was  let  on  shares,  or  of  an 
opportunity  by  reasonable  care  and  cau- 
tion to  ascertain  the  fact,  the  case  is  the 
ordinary  one  of  the  master  of  a  vessel  buy- 
ing necessary  supplies  for  the  voyage. 
Kenzel  v.  Kirk,  37  Barb.  113.  And  see 
Ship  Fortitude,  3  Sumn.  228  ;  Patterson 
V.  Chalmers,  7  B.  Mon.  595  ;  Pendleton  v. 
Franklin,  3  Seld.  508  ;  The  Paragon,  1 
Ware,  322  ;  Hardy  v.  Sproul,  29  Me.  258  ; 
Provost  V.  Patchin,  5  Seld.  235  ;  Saxton 
V.  Bead,  Lalor's  Sup.  to  Hill  &  Den. 
323  ;  Rich  v.  Coe,  Cowp.  636  ;  Webster  v. 
Lechamp,  4  B.  &  Alil.  252  ;  Arthur  v. 
Schr.  Casino,  2  Story,  94. 

The  general  principle  is  that  when,  by 
a  contract  of  charter-party,  the  charterer 
takes  possession  and  control  of  the  vessel, 
and  navigates  her  by  his  own  master  and 
crew,  he  alone  is  responsible  for  the  acts 
of  the  master.  Eeynolds  v.  Tappan,  15 
Mass.  370 ;  Taggard  c.  Loring,  16  Mass. 
336  ;  Thompson  v.  Snow,  4  Greenl.  268  ; 
Emery  v.  Hersey,  4  Greenl.  407. 

When  the  vessel  is  let  by  charter-party, 


and  the  charterer  victuals  and  mans, 
and  has  the  entire  control  of  the  vessel, 
the  charterer  is  substituted  in  the  owner's 
place,  and  becomes  owner  pro  hac  vice.  In 
such  a  case  the  shipper  has  a  lien  on  the 
vessel  for  the  execution  of  a  contract  by 
a  bill  of  lading,  entered  into  by  the  mas- 
ter, which  may  be  enforced  by  process  in 
rem  in  the  Court  of  Admiralty,  as  well 
when  the  vessel  is  employed  under  a  char- 
ter-party as  when  it  is  in  the  employment 
of  the  owner.  The  owner  has  his  remedy 
against  the  charterer.  The  Phebe,  1  Ware, 
263.  And  where  the  master  is  the  char- 
terer he  is  not  the  master  of  the  owner  at 
the  time,  but  the  master  of  the  vessel, 
representing  his  own  interest  as  chartei'er, 
and,  being  owner  of  the  vessel  pro  hac  vice 
by  virtue  of  the  charter-party,  he  is  exclu- 
sively responsible  for  the  supplies  bought 
by  him  for  the  vessel.  Mott  v.  Ruckman, 
3  Blatchf.  71;  Fraser  v.  Marsh,  13  East, 
238  ;  Mclver  v.  Humble,  16  East,  169  ; 
Reeve  v.  Davis,  1  A.  &  E.  312 ;  Webb  v. 
Pierce,  1  Curt.  C.  C.  104. 

In  The  City  of  New  York,  3  Blatchf. 
187,  it  was  held  that  though  the  charterers 
of  the  vessel  were  to  be  deemed  owners  of 
her  for  the  voyage,  that  the  purser  of  the 
vessel,  who  was  their  agent,  was  compe- 
tent to  bind  her  for  the  necessary  supply 
of  coal  bought  for  her  at  a  foreign  port, 
even  though  the  person  furnishing  it  knew 
of  the  charter,  and  knew  that,  according 
to  its  terms,  the  charterers  were  bound  to 
furnish  coal  for  the  voyage.  Upon  any 
other  rule  the  master  or  agent  of  a  vessel 
in  distress  in  a  foreign  port  would  often- 
times find  himself  unable  to  procure  the 
necessaries  essential  for  his  relief.  The 
voyage  might  be  broken  up  for  want  of 
supplies,  or  the  vessel  might  go  to  decay 
in  port  for  want  of  repairs.  And  where 
the  charterers  were  not  owners  for  the 
voj'age,  but  hirers  of  the  vessel  to  carry 
passengers  and  freight,  and  the  general 
owners  have  the  possession  and  naviga- 
tion of  her,  the  charter-party  resting  in 
covenant,  and  not  in  a  letting  of  the  ves- 
sel ;  and  a  steamer  out  of  coal  goes  into  a 
foreign  port  in  distress  for  supplies,  with- 
out which  she  could  not  perform  her  voy- 
age, the  coal,  if  procured  by  the  master 
under  such  circumstances,  is  a  charge  upon 
the  vessel,  according  to  the  settled  mari- 
time law.     Ibid. 

The  original  owners  of  a  vessel  are  not 
liable  to  pay  for  any  supplies  furnished  for 
the  vessel  after  they  have  sold  all  their 
interest  in  the  vessel,  although  neither 
the  master  nor  the  merchant  furnishing 
the  supplies  has  any  knowledge  of  the 
sale.  The  obligation  imposed  on  owners 
of  vessels  abroad  to  pay  for  the  necessary 
supplies  furnished  to  the  master  is  founded 
on  the  principle  that  the  master  is  for  this 
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purpose  their  agent,  and  is  authorized  to 
bind  them  in  this  case,  because  the  sup- 
plies are  for  their  use  and  benefit,  and 
without  such  supplies  their  vessel  cannot 
proceed  on  her  destined  voyage.  Bnt  when 
the  owners  have  alienated  all  their  interest 
in  the  vessel  the  master  ceases  to  be  their 
agent,  and  the  supplies  are  not  furnished 
for  their  use.  When,  therefore,  necessary 
supplies  are  to  be  furnished  for  a  vessel  on 
her  voyage,  and  from  home,  the  merchant 
may  furnish  them  on  the  credit  of  the  ves- 
sel by  taking  a  hypothecation,  or  on  the 
credit  of  the  master  by  his  consent,  or  on 
the  predit  of  all  who  are  owners  at  the 
time  the  supplies  are  furnished,  because 
they  have  the  use  and  benefit  of  them. 
But  the  original  owners  are  exempted  from 
all  obligations  to  pay  for  such  supplies 
furnished  after  the  sale,  because  they  are 
no  longer  owners,  nor  interested  in  the 
vessel  or  voyage.  Hussey  v.  Allen,  6 
Mass.  163  ;  Westerdell  v.  Dale,  7  T.  R. 
312. 

In  Church  v.  The  Marine  Ins.  Co.,  1 
Ma.son,  344,  Story,  J.,  expresses  a  strong 
doubt  whether  the  master,  even  at  a  judi- 
cial sale,  can  purcliase  on  his  own  account ; 
but  he  is  very  clear  that  he  cannot  pur- 
chase for  his  own  benefit  at  a  sale  which 
he  has  bad  any  agency  in  directing.  This 
doctrine  was  sustained  in  Chamberlain  v. 
Harrod,  5  Greenl.  420,  where  it  was  held 
that  the  purchase  of  a  ship  in  a  foreign 
port  by  the  master  is  generally  to  be  con- 
sidered as  made  for  the  benefit  of  the  own- 
ers, if  they  elect  so  to  regard  it. 

In  Brightman  v.  Eddy,  97  Mass.  478, 
where  a  vessel  was  transferred  by  the 
master  from  American  to  British  owner- 
ship, in  anticipation  of  a  plot  for  her  cap- 
ture ;  in  an  action  by  one  of  the  owners 
against  the  master  for  conversion,  the 
judge,  on  the  trial,  instructed  the  jury 
that  if  the  master  made  the  transfer 
under  a  controlling  and  extreme  neces- 
sity, for  the  purpose  of  preserving  the 
vessel  for  the  interest  of  all  concerned, 
he  had  authority  to  make  it,  and  the  ac- 
tion could  not  be  maintained  ;  but  the 
Supreme  Court  of  Massachusetts  held  that 
while  the  instruction,  as  n.  proposition  of 
law,  was  correct,  as  the  evidence  went  to 
show  that  there  was  no  actual  danger  of 
capture  or  seizure,  there  was,  therefore,  no 
necessity  to  justify  the  transfer;  and  a 
new  trial  was  granted. 

In  Babcock  v.  Terry,  97  Mass.  482,  it 
was  held  that  the  master  of  a  whaling  ship 
has  no  right  to  sell  the  oil,  nor  to  ship  it 
to  another  market,  in  the  absence  of  in- 
structions from  the  owners,  express  or 
implied,  unless  under  a  power  derived 
from  a  controlling  necessity.  The  master 
of  a  ship  has  no  such  general  authority  by 
virtue  of  his  employment ;  nor  has  a  part- 


owner,  where  he  is  not  intrusted  with  the 
direction  of  the  voyage.  Underwood  o. 
Robertson,  4  Camp.  138 ;  The  Packet,  3 
Mason,  255  ;  Peters  v.  Ballistier,  3  Pick. 
495.  The  steward  of  a  steamer  was  in  the 
habit  of  purchasing  daily  supplies  for  her 
use.  During  the  continuance  of  his  em- 
ployment he  made  a  contract  with  the 
owners  by  which  he  bound  himself  to 
keep,  for  his  own  account,  on  board  of 
the  boat,  a  restaurant  for  the  convenience 
of  passengers,  and  at  the  same  time  to  feed 
the  oSicers  and  crew,  about  twenty  in 
number  ;  to  provide  servants  for  the  boat, 
and  to  have  all  the  washing  of  the  linen 
of  the  boat  properly  done.  This  contract 
was  never  made  public  ;  and  the  plaintiff, 
who  had  been  furnishing  meat  to  the 
steamer,  continued  to  do  so  without  being 
aware  of  its  existence.  The  court  held, 
that  as  he  had  not  given  credit  to  the 
steward,  and  as  he  was  justified,  by  the 
course  of  conduct  of  the  own<^rs,  in  be- 
lieving that  he  was  dealing  with  the  boat, 
the  owners  and  steamer  were  liable.  Grisel 
V.  Steamer  Olivia,  6  La.  Ann.  461. 

The  master  of  a  ship  has  by  law  no 
authority  to  sell  the  cargo,  unless  in  cases 
of  absolute  necessity.  In  case  of  ship- 
wreck, without  the  power  of  transship- 
ment ;  of  capture,  or  other  casualty  inter- 
rupting the  voyage  ;  or  where  it  becomes 
necessary  to  sell  part  of  the  cargo  to  en- 
able the  vessel  to  prosecute  the  voyage, 
and  in  like  cases,  the  master  becomes,  of 
necessity,  the  authorized  agent  of  the 
owners,  freighters,  and  all  concerned. 
And  he  has  power  to  sell  the  goods 
which  are  damaged,  or  of  a  perishable  na- 
ture ;  or  if  any  other  necessity  exist  for 
the  sale ;  but  not  otherwise.  But  the 
mere  possession  of  the  goods,  without  any 
such  authority,  express  or  implied,  gives 
the  master  no  power,  and  his  sale  passes 
no  title.  Stillman  v.  Hurd,  10  Tex.  109; 
Freeman  v.  The  East  India  Co.,  5  B.  & 
Aid.  617.  It  is  an  established  principle 
at  common  law  that  a  possessor  of  per- 
sonal chattels  cannot  transfer  to  another 
a  greater  right  than  he  has  himself.  If 
he  have  neither  property  nor  authority, 
his  sale  will  be  invalid.  Lickbarrow  v. 
Mason,  1  H.  Blk.  360  ;  Biirtop  v.  Hoare, 
1  Wils.  8;  Wilkinson  v.  King,  2  Camp. 
335. 

It  is  the  duty  of  the  master,  when  his 
vessel  is  disabled  in  the  course  of  the  voy- 
age, to  procure  another  if  he  can,  and  take 
on  the  cargo.  Emerig.,  torn.  1,  427;  Wil- 
son V.  The  Royal  Ex.  Ins.  Co.,  2  Camp. 
623;  Schcffelin  v.  The  New  York  Ins.  Co., 
9  Johns.  21.  This  duty  arises  from  the 
character  of  agent  for  the  owner  of  the 
cargo;  which  is  cast  upon  him  from  the  ne- 
cessity of  the  case,  and  in  that  character 
he  is  bound  to  act  for  the  best  interest  of 
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all  concerned,  llis  acts,  in  the  execution 
of  such  a  trust,  and  in  relation  to  the  prop- 
erty under  his  care,  are  valid  and  binding 
upon  the  property,  except  in  cases  where 
his  power  is  limited  by  positive  rules. 
Eraerigon  lays  down  this  doctrine,  and 
declares  that  if  the  ship  be  forced  by  ne- 
cessity into  a  foreign  port,  the  master  be- 
comes the  agent  of  the  owners  of  the  cargo 
as  well  as  of  the  ship,  and  he  is  bound  to 
see  to  the  preservation  of  the  cargo,  and 
to  do  whatever  the  circumstances  of  the 
case  shall  dictate  to  be  for  the  best,  and 
what  it  is  to  be  presumed  the  owners 
would  do  if  they  were  present.  His  char- 
acter of  master  invests  him  with  the  care 
and  responsibility  of  a  general  agent  of 
the  ship  and  cargo ;  and  he  would  be 
very  blamable  if  he  left  the  cargo  at  a 
foreign  port  while  he  had  it  in  his  power 
to  carry  it  by  another  vessel  to  the  port  of 
destination.  Emerig.,  tom.  1,  429,  433. 
And  the  master  has  no  right  to  sell  the 
cargo  at  the  port  of  necessity,  and  then 
put  an  end  to  the  adventure,  if  he  can 
hire  another  vessel  to  carry  the  cargo  to 
its  destined  port.  See  Miller  v.  Fletcher, 
Doug.  231 ;  Plantamour  v.  Staples,  1  T.  R. 
511,  n.  ;  The  Gratitudine,  3  C.  Rob.  240  ; 
"Van  Orneron  v.  Derrick,  2  Camp.  42 ;  Wil- 
son V.  Millar,  2  Stark.  1. 

And  where  a  ship  puts  into  an  inter- 
mediate port  in  distress,  and  is  condemned 
as  unseaworthy,  and  it  becomes  necessary, 
for  the  transportation  of  the  cargo  saved 
to  its  destined  port,  to  hire  another  ship  ; 
the  cargo,  on  its  arrival  at  the  port  of 
destination,  is  chargeable  with  the  in- 
crease of  freight,  if  any,  arising  from  the 
charter  of  the  new  sljip ;  that  is,  the  extra 
freight  beyond  what  the  freight  would 
have  been  under  the  original  charter- 
party  if  the  necessity  of  hiring  another 
ship  had  not  intervened.  Searle  v.  Sco- 
vell,  4  Johns.  Ch.  218  ;  Mumford  v.  The 


Commercial  Ins.  Co.,  5  Johns.  262.  Where 
goods  were  shipped  at  one  port,  consigned 
to  particular  individuals  at  another,  and 
the  vessel  put  into  an  intermediate  port 
in  distress,  and  the  master  transferred  the 
goods  to  another  vessel,  but  instead  of 
taking  a  bill  of  lading  for  their  delivery 
to  the  original  consignees,  took  a  bill  for 
delivery  to  his  own  order,  and  by  his  di- 
rections the  goods  were  delivered  to  a  mer- 
cantile house  different  from  the  original 
consignees,  who  sold  the  same  ;  the  pur- 
chaser, notwithstanding  that  he  paid  a 
bond  fide  price  for  the  goods,  is  liable  for 
their  value  to  the  owner,  the  master  with 
whom  the  goods  were  originally  shipped 
having  no  authority  to  dispose  of  the 
goods,  either  by  himself  or  his  agents. 
Everett  v.  Saltus,  15  Wend.  474  ;  Everett 
V.  Coffin,  6  Wend.  603;  Freeman  v.  East 
India  Co.,  5  B.  &  Aid.  617;  Williams  w. 
Merle,  11  Wend.  80.  See  an  elaborate 
judgment  on  the  same  question  in  Saltus 
V.  Everett,  20  Wend.  267,  and  the  Eng- 
lish and  American  cases  there  cited. 

See  Douglas  v.  Moody,  9  Mass.  548, 
where  the  master,  as  agent  of  necessity, 
was  held  to  have  power,  in  case  of  the 
wrongful  capture  of  his  vessel,  to  act  for 
the  owners,  freighters,  insurers,  and  all 
concerned,  at  the  common  charge  of  all 
the  interests  involved.  See  Phillips  v. 
McCall,  4  Wash.  C.  C.  141,  as  to  the  duty 
of  the  master  and  crew  in  case  of  capture, 
and  as  to  the  effect  of  such  capture  upon 
the  relations  existing  between  them  and 
the  owners.  And  see  The  Yuba,  4  Blatchf. 
352,  as  to  what  are  necessaries  for  a  vessel 
in  distress  for  which  a  bottomry  bond  will 
be  sustained  ;  and  Weld  v.  Maxwell,  4 
Blatchf.  136,  as  to  necessary  purchases 
for  a  ship  at  a  foreign  port,  as  part  of  her 
equipments  and  appurtenances,  so  as  to  be 
exempt  from  duty. 
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PART  V. 
CORPORATION    SALES   AND    PURCHASES. 

1.  Directors'  op  Companies  Sales,  Etc. 

It  is  among  the  rudiments  of  the  law  that  the  same  person  can- 
not act  for  himself,  and,  at  the  same  time,  with  respect  to  the 
same  matter,  act  as  the  agent  of  another  whose  interests  are  con- 
flicting. Thus  a  person  cannot  be  a  purchaser  of  property  and  at 
the  same  time  the  agent  of  the  vendor.  The  two  positions  im- 
pose different  obligations,  and  their  union  would  at  once  raise  a 
conflict  between  interest  and  duty  ;  and,  "  constituted  as  human- 
ity is,  in  the  majority  of  cases  duty  would  be  overborne  in  the 
struggle."  ^ 

The  law,  therefore,  will  always  condemn  the  transactions  of  a 
party  on  his  own  behalf  when,  in  respect  to  the  matter  concerned, 
he  is  the  agent  of  others,  and  will  relieve  against  them  whenever 
their  enforcement  is  seasonably  resisted. 

Directors  of  corporations,  and  all  persons  who  stand  in  a  fidu- 
ciary relation  to  other  parties,  and  are  clothed  with  power  to  act 
for  them,  are  subject  to  this  rule.  They  are  not  permitted  to  oc- 
cupy a  position  which  will  conflict  with  the  interest  of  parties 
they  represent  and  are  bound  to  protect.  Tliey  cannot,  as  agents 
or  trustees,  enter  into  or  authorize  contracts  on  behalf  of  those 
for  whom  they  are  appointed  to  act,  and  then  personally  partici- 
pate in  the  benefits  of  such  contracts  made  with  themselves  as 
such  agents  or  trustees.  Hence  all  arrangements  by  directors  of 
a  railroad  company  to  secure  an  undue  advantage  to  themselves 
at  its  expense,  by  the  formation  of  a  new  company  as  an  auxiliary 
to  the  original  one,  with  an  understanding  that  they,  or  some  of 
them,  shall  take  stock  in  it,  and  then  that  valuable  contracts  shall 
be  given  to  it,  in  the  profits  of  which  they,  as  stockholders  in  the 
new  company,  are  to  share,  are  so  many  unlawful  devices  to  en- 
rich themselves  to  the  detriment  of  the  stockholders  and  creditors 

1  Marsh  v.  Whitmore,  21  Wall.  178,  183. 
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of  the  original  company,  and  will  be  condemned  whenever  prop- 
erly brought  before  the  courts  for  consideration.^ 

The  defendants  contracted  with  the  plaintiffs  for  the  purchase 
of  10,000  tons  of  iron  rails,  for  delivery  during  the  following  nine 
naonths.  Tlie  defendants  became  insolvent  when  drafts  on  them  for 
154,000  were  protested  for  non-payment.  Their  financial  agents 
agreed  to  pay  these  drafts,  if  the  plaintiffs  would  sign  a  release  for 
the  balance  of  the  contract.  This  was  done  by  the  treasurer  of 
the  plaintiffs'  company,  by  the  authority  of  the  president.  In  an 
action  on  the  contract  for  the  sale  and  purchase  of  the  iron,  the 
defendants  relied  on  the  release.  The  plaintiffs  relied  upon  the 
release  having  been  executed  without  authority.  It  appeared  that 
the  original  contract  for  the  sale  of  the  iron  was  executed  by  the 
president,  without  the  seal  of  the  company,  and  there  was  no  evi- 
dence of  any  resolution  of  the  board  of  directors  authorizing  or 
approving  the  contract.  The  president  was  also  superintendent 
of  the  company,  and  as  such  had  power  to  make  contracts  ;  to 
buy  and  sell,  etc.  At  a  meeting  of  the  directors,  after  the  release 
had  been  given,  the  matter  was^discussed,  but  no  definite  action 
was  taken  in  the  matter  until  six  months  after,  when  this  suit 
was  brought.  The  court  held  that  the  release  was  a  valid  release. 
(1)  As  the  president  had  the  authority,  without  any  express 
resolution  or  ratification  of  the  board  of  directors,  to  make  the  con- 
tract on  which  the  suit  was  brought,  it  would  seem  that,  not  being 
under  seal,  a  simple  contract  concerning  the  ordinary  business  of 
the  company  could  be  released  by  him ;  tlie  same  power  which 
enabled  him  to  make  it  being  sufficient  to  enable  him  to  release 
it,  unless  the  power  had  been  withdrawn.  (2)  The  rule  of  law 
upon  the  subject  of  the  disaffirmance  or  ratificatiou  of  the  acts  of 
an  agent  required  that  if  the  company  had  the  right  to  disaffirm  it 
they  should  do  it  promptly,  and,  if  after  a  reasonable  time  they  did 
not'  so  disaffirm  it,  a  ratification  would  be  presumed.^  The  board, 
wlien  notified  by  their  agents,  not  disaffirming  the  action  at  the 
time,  but  waiting,  in  fact,  about  two  years  after  notice  of  the 
transaction,  before  passing  an  act  or  resolution  of  disaffirmance 
were  guilty  of  laches  ;  while,  if  the  suit  brought  in  the  case  could 
be  considered  a  disaffirmance,  it  came  too  late,  as  it  was  com- 
menced some  six  months  after  they  had  knowledge  of  the  release.-'' 

1  Warden  v.  Eailroad  Company,  113  v.  Whitmore,  21  Wall.  178  ;  Vigers  v. 
U  S  651  •  Great  Luxembourg  Railway  Pike,  8  CI.  &  Fin.  650  ;  Wentworth  «. 
Co.  V.  Magnay,  25  Beav.  586  ;  Benson  v.  Lloyd,  32  Beav.  467  ;  FoUansliee  v  Kil- 
Heathorn,  1  Y.  &  C.  C.  C.  326;  Flint,  beth,  17  111.  522;  Twin  Lick  Oil  Co.  «. 
&c.  Railway  Co.  ■.•.  Dewey,  14  Mich.  477  ;  Marbury,  91  U.  S.  592 ;  Gold  Mining  Co. 
European  &  N.  A.  Ry.  Co.  v.  Poor,  59  v.  National  Bank,  96  U.  S.  640  ;  Law  v. 
Me.  277  ;  Drury  v.  Cross,  7  Wall.  299.  Cross,  1  Blnck   533 

2  Badger  v  Badger,  2  Wall.  87  ;  Har-  8  Indianapolis  Rolling  Mill  v.  bt. 
wood  V.  Railroad  Co.  17  Wall.  78  ;  Marsh  Louis,  &c.  Eailroad,  120  U.  S.  256. 
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The  directors  of  a  company  having  assigned  to  one  of  their  num- 
ber the  property  of  the  company,  the  company  being  iu  embar- 
rassed circumstances,  and  the  transaction  being  subsequently 
ratified  by  the  stoclcholders,  the  court  held,  on  a  bill  filed  to 
charge  the  defendant  as  a  trustee,  and  to  compel  him.  to  account 
for  the  property  he  had  received  and  the  profits  he  had  made, 
that  the  fact  that  the  assignment  was  made  to  one  who,  at  the 
time,  was  a  director  of  the  corporation,  was  not  in  itself  sufficient 
ground  to  set  aside  the  contract,  it  being  made  to  protect  the  in- 
terests of  the  company  and  without  any  fraudulent  design  on  his 
part,  and  having  been  repeatedly  ratified.  In  affirming  the  decree, 
the  United  States  Supreme  Court  declared  that  a  court  of  equity 
does  not  listen  with  much  satisfaction  to  the  complaints  of  a  com- 
pany that  transactions  were  illegal,  which  had  its  approval,  which 
were  essential  to  its  protection,  and  the  benefits  of  which  it  had 
fully  received.  Complaints  that  its  own  directors  exceeded  their 
authority  come  with  ill  grace  when  the  acts  complained  of  alone 
preserved  its  existence. ^ 


1  Pneumatic   Gas   Co.    v.    Berrv,    113 
U.  S.  322. 

In  cases  where  the  powers  of  the 
directors  of  a  corporation  are  without 
limitation,  and  free  from  restraint,  they 
are  at  liberty  to  exercise  a  very  liberal 
discretion  as  to  what  disposition  shall  be 
made  of  the  gains  of  the  business  of  the 
corporation.  Their  power  over  them  is 
absolute  so  long  as  they  act  in  the  exer- 
cise of  an  honest  judgment.  They  may 
reserve  of  them  whatever  their  judgment 
approves  as  necessary  or  judicious  for 
repairs  and  improvements,  and  to  meet 
contingencies,  both  present  and  prospect- 
ive. And  their  determination  in  respect 
to  these  matters,  if  made  in  good  faith 
and  for  honest  ends,  though  the  result 
may  show  that  it  was  injudicious,  is  final, 
and  not  subject  to  judicial  revision.  They 
are  competent  to  make  any  contract  which 
may  be  necessary,  or  fit  and  proper,  to 
enable  the  corporation  to  accomplish  the 
purposes  of  its  creation.  The  question  of 
the  expediency  of  making  a  contract 
which  is  within  the  capacity  of  the  corpo- 
ration, is  committed  absolutely  to  the 
judgment  of  its  managers,  by  whom  alone 
it  can  act ;  and  so  long  as  they  keep  within 
the  power  conferred  upon  the  corporation, 
and  act  in  good  faith,  with  honest  motives 
and  for  honest  ends,  their  contracts  are 
valid,  and  conclude  the  proprietors  of  the 
corporation.  Park  v.  Grant  Locomotive 
Works,  40  N.  J.  Eq.  114;  Elkins  v. 
Camden  &  Atl.  R.  R.  Co.,  36  N.  J.  Eq. 
241. 

Directors  of  a  corporation  will  not  be 


allowed,  under  an  arrangement  with  each 
other,  to  issue  the  bonds  of  the  corporation, 
and  then  purchase  them  at  less  than  their 
value  ;  or,  if  the  value  of  the  bonds  is  in 
fact  paid  at  the  time,  and  the  director 
then  proceeds  under  such  an  arrangement 
to  sell  the  bonds  on  his  own  private  ac- 
count, so  as  to  realize  a  profit,  lie  will  be 
held  to  account  for  that  profit  to  the 
creditor  or  stockholder  of  the  corporation. 
It  is,  in  fact,  the  money  of  the  corpora- 
tion, and  not  that  of  the  director.  It  has 
been  held  that  a  stockholder  may  buy  up 
claims  against  his  corporation  at  a  dis- 
count, and  prove  them  up  as  a  creditor  at 
their  par  value  ;  but  directors,  who  occupy 
the  position  of  trustees  for  the  creditors 
and  stockholders,  will  not  be  allowed  to 
deal  with  each  other  in  such  a  manner. 
Such  transactions  will  not  be  sustained, 
although  the  parties  may  have  acted  in 
the  best  of  faith.  The  rights  of  both 
creditors  and  stockholders  will  be  pro- 
tected against  such  bargains,  and  the  trus- 
tee dealing  with  the  trust  funds,  or  con- 
tracting for  those  he  represents,  will  not 
be  allowed  to  advance  his  own  interest  by 
antagonizing  the  interests  of  those  he 
represents.  Wildrig  v.  Newport  Street 
Ry.  Co.,  82  Ky.  511.  See  Longe.st's  Adm. 
V.  Tyler's  Ex'or,  1  Duv.  (Ky.)  194  ;  Cov- 
ington &  L.  R.  Co.  V.  Bowler's  Heirs,  9 
Bush  (Ky. ),  468.  But  there  is  no  rule  of 
law  which  prohibits  a  shareholder  from 
dealing  with  the  company  or  from  suing 
or  being  sued  by  it.  And  it  has  been  held 
that  the  president  of  a  company  has  the 
right,  with  his  own   funds,  to  purchase 
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A  stockholder  must  make  a  proper  showing  of  wrongs  which 
he  has  suffered,  and  also  of  efforts  to  obtain  relief  against  them, 


the  company's  notes  and  drafts,  and,  when 
he  does  so,  to  succeed  to  all  the  rights  of 
the  previous  holders.  Beach  v.  Miller, 
2  111.  App.  151.  '  In  Harts  v.  Brown,  77 
111.  226,  it  is  said  :  "  We  have  never  known 
it  questioned,  that  a  director  or  stock- 
holder may  trade  with,  borrow  from,  or 
loan  money  to  the  company  of  which  he  is 
a  member,  on  the  same  terms  and  in  like 
manner  as  other  persons."  The  same 
doctrine  is  held  in  Twin  Lick  Oil  Co.  u. 
Marbury,  91  U.  S.  587  ;  Buell  v.  Bucking- 
ham, 16  Iowa,  285  ;  Whitewell  v.  Warner, 
20  Vt.  425  ;  Sargent  v.  Webster,  13  Met. 
497  ;  Haywood  v.  Pilgrim  Soc,  21  Pick. 
270  ;  Ellis  v.  Boston,  H.  &  E,  By.  Co., 
107  Mass.  1. 

Directors  are  prohibited,  when  a  corpo- 
ration is  insolvent  and  about  to  go  into 
liquidation,  from  preferring  debts  due  to 
themselves  from  the  corporation,  or  from 
preferring  debts  in  the  payment  of  which 
they  have  a  personal  iiiterest.  A  corpora- 
tion, though  insolvent,  has  the  power  to 
prefer  creditors,  but  the  relation  which 
directors  bear  to  the  corporation  as  trustees 
of  its  assets  is  sucli  as  they  cannot  lawfully 
exercise  such  power  for  their  personal  ad- 
.  vantage.  Koehler  v.  Black  River  Falls 
Co.,  2  Black,  720  ;  Drury  v.  Cross,  7  Wall. 
299  ;  Bradley  v.  Farwell,  1  Holmes  (Cir. 
Ct.),  433  ;  Corbett  v.  Woodward,  5  Sawy. 
(Cir.  Ct. )  417,  419  ;  Richards  d.  Insurance 
Co.,  43  N.  H.  263;  Lippincott  t'.  Carriage 
Co.,  25  Fed.  Rep.  586  ;  Duncomb  i).  Rail- 
road Co.,  88  N.  Y.  1  ;  Hopkins'  Appeal, 
90  Pa.  76  ;  Robins  v.  Embry,  1  Sm.  &  M. 
207  ;  Curran  v.  Arkansas,  15  How.  304. 
In  Adams  v.  Kehlor  Milling  Co.,  35  Fed. 
Rep.  433,  it  was  held,  that  if  the  directors 
of  an  insolvent  corporation,  in  the  distri- 
bution of  its  assets,  pay  a  creditor  in  full, 
to  the  exclusion  of  others,  the  choice  ought 
not  to  be  influenced  solely  by  relationship 
existing  between  the  directors  and  the 
creditor  so  preferred,  or  by  other  considera- 
tions of  a  purely  selfish  nature.  And  a, 
preference  given  by  directors  (the  majority 
of  whom  being  brothers  of  the  deceased)  to 
the  estate  of  a  deceased  director  and  presi- 
dent of  the  companv  was  declared  illegal. 
In  Bundy  v.  Jackson,  24  Fed.  Rep.  628, 
it  was  held  that  although  the  president 
and  cashier  of  a  bank  could  not  make  a 
sale  of  the  stock  of  the  bank  to  themselves 
that  would  bind  the  bank,  but  that  the 
directors  might  have  sold  them  the  stock  ; 
and  when  the  bank  elects  to  ratify  the  sale 
they  made  to  themselves,  the  president  and 
cashier  will  not  be  heard  to  set  up  their 
own  illegal  or  unauthorized  act  to  avoid 
their  contract  |   nor  will  they  he  permit- 


ted to  allege  that  the  sale  and  purchase 
were  merely  colorable,  or  to  avoid  a  for- 
feiture of  the  bank's  charter,  or  for  any 
other  deceptive  or  illegal  purpose.  For 
other  cases  of  sales  between  corporations 
and  directors  see  note  to  35  Fed.  Rep. 
436. 

A  stockholder  purchased  stock  with 
the  knowledge  that  it  was  illegally  issued, 
and  with  this  knowledge  voted  for  direc- 
tors, and  subsequently  applied  for  a  writ 
of  quo  warranto  to  the  directors  to  show 
why  they  exercised  the  powers  of  the  com- 
pany. The  court  refused  the  application 
on  the  ground  that  he  who  has  concun'ed 
in  inducing  ■-■  party  to  exercise  an  office 
cannot  be  heard  on  an  application  to  turn 
him  out  of  office.  Cole  v.  Dyer,  29  Ga. 
434.  F''or  cases  of  sales  of  stock  where  it 
was  claimed  that  the  sales  were  illegal  as 
between  the  purchasers  and  the  company, 
see  the  Souther  Life  Ins.  Co.  v.  Lanier, 
5  Florida,  110  ;  Vermont  Central  R.  R. 
Co.  f.  Clayes,  21  Vt.  31 ;  Selma,  &c.  R.  R. 
Co.  V.  Rountree,  7  Ala.  670 ;  Henry  v. 
Vamilia,  &c.  R.  R.  Co.  17  Ohio,  190; 
Chester  Glass  Co.  v.  Dewy,  16  Mass.  94  ; 
Minor  v.  Mechanic  Bank,  1  Pet.  46  ; 
Zabriski  v.  The  Cleaveland,  &c.  R.B.  Co. 
23  How.  381. 

A  minority  of  the  stockholders  of  a 
corporation  maj'  maintain  a  bill  in  equity, 
on  behalf  of  themselves  and  the  other 
stockholders,  for  conspiracy  and  fraud, 
whereby  their  interests  have  been  sacri- 
ficed, against  the  corporation  and  its 
officers  and  others  who  participated  in  the 
fraud  ;  but  they  will  forfeit  their  right  to 
equitable  relief  by  unreasonable  delay. 
Peabody  v.  Flint,  88  Mass.  52.  See  Veazie 
■0.  Williams,  3  Story,  610  ;  Nash  v. 
Adams,  10  Cush.  252  ;  Fuller  v.  Melrose, 
1  Allen,  166.  In  Smith  v.  Poor,  40  Me. 
415,  the  plaintiff,  being  a  member  of  a 
corporation,  and  having  made  a  contract 
with  it,  brought  an  action  against  some  of 
the  directors,  claiming  compensation  from 
them,  for  certain  alleged  fraudulent  acts 
and  votes,  by  reason  of  which  lie  had  been 
damnified  in  his  various  relations  with 
the  corporation.  The  court  held  that  the 
directors  of  a  corporation,  being  chosen  by 
the  votes  of  the  corporators,  are  the  agents 
of  the  corporation,  and  are  respoubible  to 
it  for  official  misconduct  and  Iraud  in  the 
discharge  of  their  duty,  and  are  not  liable 
to  such  action  at  the  suit  of  stockholders. 
See  Franklin  Fire  Ins.  Co.  v.  Jenkins,  3 
Wend.  130  ;  Smith  v.  Hurd,  12  Met.  371 ; 
Robinson  v.  Smith,  3  Paige,  222  ;  Hersey 
V.  Veazie,  24  Me.  9  ;  Allen  v.  Curtis,  26 
Ct.  456  ;  Stetson  v.  Faxon,  19  Pick.  155  ; 
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before  a  court  of  equity  will  interfere  and  set  aside  the  transac- 
tions of  a  railway  company  or  of  its  directors.     It  is  not  enough 


L'linuinghani  -■.  Pell,  5  Paige,  607  ;  Hod- 
son  V.  Copeland,  16  Me.  314. 

Where  a  company  used  the  invention 
of  one  of  their  directors  without  an  express 
contract  to  pay  for  its  use,  it  was  held 
that  an  implied  assumpsit  for  the  value  of 
the  invention  would  lie.  Deane  v.  Hodge, 
35  Minn.  146.  And  a  corporation  has  been 
held  liable,  upon  an  implied  assumpsit,  to 
pay  the  reasonable  value  of  services  ren- 
dered for  the  corporation  by  a  director 
outside  of  his  duties  as  director.  Rogers 
V.  Hastings  &  Dakota  Ry.  Co.,  22  Minn. 
25.  But  lie  could  not,  as  director,  aid  by 
his  vote  in  fixing  the  amount  of  such  com- 
pensation, for  in  that  case  there  would  be 
a  conHict  of  interests  inconsistent  with  his 
official  duty.  Jones  v.  Morrison,  31  Minn. 
140,  148.  See  Rider  v.  Union  India 
Rubber  Co.,  5  Bosw.  85,  97  ;  Gardner  v. 
Butler,  .30  N.  J.  Eq.  702;  Marston  u. 
Swett,  66  N.  Y.  206,  212;  Marsh  v. 
Dodge,  4  Hun,  281.  Purchases  made  by 
a  corporation  cannot  afterwards  be  im- 
peached by  those  who  at  the  time  of  the 
purchase  constituted  a  majority  of  the 
directors,  where  there  is  no  impress  of 
unfairness  or  characteristic  of  fraud  about 
the  transaction.  Hill  v.  Nisbet,  100  Ind. 
341  ;  Kitchen  v.  St.  Louis,  &o.  R.  W.  Co., 
69  Mo.  225  ;  Merrick  v.  Peru  Coal  Co.,  61 
111.  472  ;  Bristol  Milling  Go.  v.  Probasco, 
64  Ind.  406  ;  Ward  v.  Polk,  70  Ind.  309. 
A  company  was  held  liable  to  a  director 
for  a  loan  to  the  corporation,  although  he 
was  one  of  four  directors  present  when  the 
order  was  made  for  the  issue  of  a  note  for 
the  amount,  the  other  three  directors  vot- 
ing for  the  order,  and  there  being  no  issue 
or  charge  of  fraud,  or  want  of  good  faith 
on  the  part  of  the  director  holding  the 
note,  with  reference  to  his  vote  at  the 
meeting  of  the  directors,  nor  charge  of 
fraud  against  the  other  directors.  Leavitt 
V.  Oxford  &  G.  S.  M.  Co.,  3  Utah,  265. 
See  Buell  u.  Buckingham,  i6  Iowa,  284  ; 
Hayward  v.  Pilgrim  Soc,  21  Pick.  270  ; 
Smith  I).  Skeary,  47  Conn.  47  ;  The  United 
States  R.  S.  Co.  v.  The  Atlantic  & 
G.  W.  R,  R.  Co.,  34  Ohio,  450 ;  Twin  Lick 
Oil  Co.  V.  Marbury,  91  U.  S.  587.  But  a 
contract  with  a  director,  where  there  were 
but  three  directors,  and  he  and  one  other, 
only,  voted  in  favor  of  the  contract,  the 
contract  was  held  invalid,  Bennett  v.  St. 
Louis  Car  Roofing  Co.,  19  Mo.  App.  349  ; 
for  the  director  must  establish  his  contract 
by  proof  that  he  dealt  with  other  agents  of 
the  corporation  who  had  power  to  act  in 
the  premises.  If  his  own  vote  was  essen- 
tial to  give  life  to  the  contract,  then  it 
cannot  be  upheld  against  the  corporation. 


Patrick  v.  Gas  Co.,  17  Mo.  App.  462  ; 
Butts  V.  Wood,  37  N.  Y.  318  ;  Bennett  u. 
St.  Louis  Car  Roofing  Co.,  19  Mo.  App. 
349. 

In  Verplank  v.  Mercantile  Ins.  Co.,  1 
Edw.  Ch.  84,  it  was  held  that  the  relation 
of  cestuis  que  trust  and  trustees  does  not 
exist  between  stockholders  of  an  incor- 
porated company  and  the  corporation  it- 
self; nor  are  they  in  the  relative  situation 
of  partners;  nor  are  the  stockholders  cred- 
itors of  the  company.  The  company  is 
merely  a  creature  of  the  law,  —  a  politic 
and  not  a  natural  body.  It  is  made  up  by 
the  compact  entered  into  by  the  stock- 
holders, each  of  whom  becomes  a  cor- 
porator identified  with  and  forming  a 
constituent  part  of  the  corporate  body. 
When  a  corporation  aggregate  is  formed, 
and  the  management  and  control  of  its 
officers  are  in  the  hands  of  directors,  the 
latter  become  the  agents  and  trustees  of 
the  corporators,  and  a  relation  is  created 
between  the  stockholders  and  those  direc- 
tors, who,  as  trustees,  become  accountable 
for  dereliction  of  duty  and  violation  of 
trust.  In  Scott  v.  Depeyster,  1  Edw.  Ch. 
513,  it  was  held  that  persons  who  become 
directors  or  managers  of  a  corporation 
place  themselves  in  the  situation  ot  trus- 
tees, and  the  relation  of  trustees  and  ces- 
tuis que  trust  is  thereby  created  between 
them  and  tlie  stockholders.  The  directors 
are  obliged  to  take  the  same  care  and  use 
the  same  diligence  as  factors  and  agents. 
They  are  answerable  not  only  for  their 
own  fraud  and  gross  negligence,  but  also 
for  all  faults  which  are  contrary  to  the 
care  required  of  them.  But  in  appointing 
subordinates,  they  do  not  become  sureties 
for  their  fidelity  or  good  behavior.  If  they 
select  persons  to  fill  such  situations  who 
are  known  to  them  to  be  unworthy  of 
trust,  or  notoriously  of  bad  character,  and 
a  loss  by  fraud  or  embezzlement  ensues, 
in  such  a  case  a  personal  liability  rests 
upon  them,  but  not  otherwise.  They  are 
not  to  be  held  personally  liable,  as  be- 
tween themselves  and  a  stockholder,  un- 
less there  has  been  negligence  or  fraud. 
See  Harman  v.  Tappenden,  1  East,  555; 
The  Attorney-General  v.  The  Corporation 
of  Exeter,  2  Russ.  45  ;  Grooshanks  ". 
Turner,  7  Bro.  P.  G.  255  ;  Gray  v.  Chap- 
lin, 2  Russ.  126;  The  Manhattan  Bank  v. 
Lydig,  4  Johns.  347.  It  is  a  well-settled 
principle  of  equity  jurisprudence  that  a 
party  holding  a  fiduciary  relation  to  trust 
property  cannot  become  the  purchaser  of 
such  property,  either  directly  or  indi- 
rectly; and  if  he  does,  the  sale  is  void- 
able, and  will  be  set  aside  at  the  mere 


PART   v.] 


CORPORATIONS. 


299 


that  there  may  be  a  doubt  as  to  the  authority  of  the  directors,  or 
as  to  the  wisdom  of  their  proceedings.  Grievances,  real  and  sub- 
pleasure  of  the  beneficiaries,  although  such 
tiduciary  may  have  paid  a  full  price  and 
gained  no  advantage.  See  Newcomb  v. 
Brooks,  16  W.  Va.  59,  and  cases  there 
cited.  This  rule  is  not  confined  to  trus- 
tees and  fiduciaries  in  the  technical  sense 
of  these  terms,  but  it  extends  to  every 
person  coming  within  the  reason  of  the 
rule.  It  embraces  trustees,  guardians, 
executors,  administrators,  agents,  cash- 
iers of  banks,  factors,  auctioneers,  sher- 
iffs, commissioners  in  bankruptcy  and 
their  solicitors,  assignees  of  bankrupts, 
attorneys-at-law,  directors  of  corporations, 
and  other  parties  between  whom  fiduciary 
relations  exist.  Fox  v.  Macbeth,  2  Bro. 
C.  C.  400 ;  Brothers  v.  Brothers,  7  Ired. 
Eq.  150  ;  Patton  v.  Thompson,  2  Jones 
Eq.  (N.  C.)  285;  Scott  v.  Freeland,  7  Sm. 
&  M.  417;  Davone  v.  Fanning,  2  Johns. 
Oh.  252;  Newcomb  v.  Brooks,  16  W.  Va. 
63.  In  Abbott  v.  American  Hard  Rubber 
Co.,  33  Barb.  678,  a  sale  of  the  corporate 
property  was  set  aside  because  directors  of 
the  company  were  interested  in  the  pur- 
chase. The  same  rule  as  to  purchasers  of 
corporate  property  by  directors  has  been 
applied  in  many  cases.  Cumberland  Coal 
Co.  V.  Sherman,  30  Barb.  553;  Banks  v. 
Judah,8  Conn.  145;  Hofiman  Steam  Coal 
Co.  V.  Cumberland  Coal  &  Iron  Co.,  16 
Md.  456;  Aberdeen  Ry.  Co.  v.  Blaikie,  1 
McQueen,  461  ;  Robinson  v.  Smith,  3 
Paige,  222;  Percy  v.  Milladon,  3  La.  568; 
Hodges  V.  New  England  Screw  Co.,  1 
R.  I.  321  ;  Benson  v.  Hawthorne,  6  Y. 
&  C.  326  ;  The  York  &  N.  M.  Ry.  Co. 
V.  Hudson,  16  Beav.  485;  Sweeny  t).  Sugar 
Refining  Co.,  30  W.  Va.  443. 

The  same  rule  does  not  generally  apply 
to  the  stockholders  of  a  corporation  which 
is  managed  by  a  board  of  directors. 
"Whether  it  does  or  not  must  depend  upon 
the  special  facts  of  the  particular  case,  — 
the  general  rule  being  that  a  stockholder 
of  such  corporation  may  purchase.  But 
in  cases  where  the  stockholders  assumed 
and  performed  the  duties  which  ordinarily 
belong  to  a  board  of  directors,  it  has  been 
held  that  the  usual  disabilities  of  the  di- 
rectors attached  to  them.  Reilly  v.  Ogle- 
bay,  25  W.  Va.  36,  43.  And  see  Banks  ». 
Judah,  8  Conn.  145;  Moore  v.  Schoppert, 
22  W.  Va.  282.  But  where  the  matter  is 
entirely  void  of  fraud,  the  purchase  by 
a  director  can  be  ratified  by  the  stock- 
holders. Cumberland  Coal  Co.  v.  Sher- 
man, 30  Barb.  553,  673.  It  is  said  in 
this  case  that  the  confirmation  by  the 
stockholders  cannot  be  by  a  majority,  but 
that,  "to  be  complete,  it  must  be  the 
joint  act  of  the  whole  body."     But  the 


authorities  cited  for  this  proposition  — 
Ex  parte  Hughes,  6  Ves.  622  ;  Ex  parte 
Lacey,  6  Ves.  628 ;  Ex  parte  James,  8  Ves. 
337  ;  Davoue  v.  Fanning,  2  Johns.  Ch. 
264  —  do  not  sustain  it.  While  the  re- 
lation between  directors  and  stockholders 
is  in  some  respects  that  of  trustees  and 
cestuis  que  trust,  it  is  submitted  that  in 
one  essential  particular  in  this  connec- 
tion it  is  radically  different.  Thus,  or- 
dinarily, the  act  of  one  cestui  que  trust, 
like  that  of  one  of  the  co-owners  of  per- 
sonal property,  will  not  bind  the  other 
cestuis  que  trust,  or  the  other  co-owners, 
yet,  as  a  general  rule,  in  the  absence  of 
fraud  and  bad  faith,  the  votes  of  a  ma- 
jority of  stockholders,  duly  taken,  bind 
their  co-stockholders.  See  the  Northwest 
Transportation  Co.  v.  Beatty,  12  App.  Cas. 
589,  593  (stated iiifra,  p.  306  et  seq. ),  where 
the  law  is  clearly  laid  down;  and  cases  there 
cited.  The  mistake  made  in  Cumberland 
Coal  Co.  V.  Sherman,  30  Barb.  553,  673, 
is  caused,  we  think,  in  confounding  stock- 
holders with  ordinary  cestuis  que  trust, 
whereas,  as  we  have  pointed  out,  there  is 
a  very  marked  distinction  between  the 
two.  In  Flitcroft's  Case,  21  Ch.  Div. 
534,  the  distinction  we  take  is  sustained. 
There,  properly,  directors  are  designated 
"quasi  trustees  for  the  company."  The 
same  distinction  is  sustained  in  In  re 
Darham,  26  Ch.  Div.  762,  761,  763. 
The  proper  distinction  is  taken  in  Greg- 
ory V.  Patchett,  33  Beav.  606,  applicable 
to  all  cases  where  there  is  an  absence  of 
bad  faith,  that  the  power  of  the  majority 
applies  to  all  matters  of  their  business, 
but  not  to  matters  beyond  the  powers  of 
the  company,  nor  to  measures  inconsistent 
with  the  object  for  which  the  company 
was  constituted. 

The  case  of  the  New  Orleans,  &c.  R.  R. 
Co.  V.  Harris,  27  Miss.  617,  537,  accords 
with  the  holding  in  the  English  cases. 
The  court  there  say  :  "  Incorporated  com- 
panies are  subject  to  the  same  principle 
which  prevails  in  the  community  at  large, 
that  the  acts  of  the  majority  in  cases  within 
their  charter  powers  are  obligatory  on  the 
minority. '\  The  general  rule  on  the  sub- 
ject is  well  expressed  by  Tilghman,  C.  J. 
He  says  :  "  The  fundamental  principle  of 
every  association  for  self-government  is 
that  no  one  shall  be  hound  except  with 
his  own  consent,  expressed  by  himself  or 
by  his  representatives ;  but  actual  assent 
is  immaterial,  the  assent  of  the  majority 
being  the  assent  of  all;  and  this  is  not  only 
constructively  but  actually  true  ;  for  that 
the  will  of  the  majority  shall  in  all  cases 
be  taken  as  the  will  of  the  whole  is  an 
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stantial,  must  exist,  and  before  an  individual  stocliholder  can  be 
heard,  he  must  show  that  he  has  exhausted  all  the  means  within 
his  reach  to  obtain,  within  the  corporation  itself,  the  redress  of 
his  grievances  or  action  in  conformity  to  his  wishes.^ 

A  corporation,  organized  and  existing  under  the  laws  of  Ohio, 
where  it  had  its  principal  place  of  business,  entered  into  a  con- 
tract in  Colorado,  with  the  defendants,  who  were  citizens  of  Colo- 
pie  of  law  that  directors  and  officers  of 
corporations  occupy  a  position  of  trust, 
and  must  act  with  the  utmost  good  faith. 
Tliey  will  not  be  allowed  to  deal  with  the 
corporate  funds  and  property  for  their  pri- 
vate gain.     They  have  no  right  to  deal 
with  themselves  and  for  the  corporation 
at  the  same  time,  and  they  must  account 
for  the  profits  made  by  the  use  of  the  com- 
pany's assets,  and  for  moneys  made  by  a 
breach  of  their  duty.    To  that  extent  their 
position  is  very  much  the  same  as  that  of 
trustees.     Ward  v.  Davidson,  89  Mo.  445; 
Wondell  v.  Railroad,  103  U.  S.  651  ;  Keo- 
kuk Packet  Co.  v.  Davidson,  95  Mo.  467 ; 
Attaway  v.  The  Bank  of  St.  Louis,  93  Mo. 
485  ;    Bliss   v.   Matterson,   45  N.  Y.  22 ; 
Tobey  v.  Robinson,  99  111.  233  ;  Copeland 
V.   Johnson   Manuf.   Co. ,    47  Hun,    235  ; 
Butts.  V.  Wood,   37  N.  Y.   317  ;  Coleman 
V.  Railroad,  38  N.  Y.  201  ;  Metropolitan 
R.  E.  Co.    V.    Manhattan  R.  R.   Co.,  11 
Daly  (N.  Y.),  367,  492  ;  MacNaughton  v. 
Osgood,   41   Hun,   109  ;  Hoyle  v.  Platts- 
burgh  R.  R.  Co.,  54  N.  Y.  314 ;  Blake  v. 
Buffalo  Creek  R.   R.  Co.,  56  N.  Y.  486. 
But  in  Branch  v.  Roberts,  50  Barb.  435, 
it  was  held  that  neither  stockholders  nor 
creditors  could  sue  directors  for  damages 
on  the  ground  that  stock  or  the  obliga- 
tions  of  the  company  became  valueless  by 
the  misconduct  of  the  directors.     And  see 
MacNaughton  v.  Osgood,   41    Hun,   109  ; 
Brown  v.  Vandyke,  8  N.  J.  Eq.  795.     In 
Gilford  V.  R.  R.  &  Tr.  Co.,  10  N.  J.  Eq. 
171,  it  was  held  that  a  court  of  equity 
will  interfere  on  behalf  of  a  single  stock- 
holder it  he  can  show  that  the  corpora- 
tion are  employing  their  statutory  powers, 
fund.s,  etc.,  for  the  accomplishment  of  pur- 
poses not  within  the  scope  of  their  insti- 
tution, and  an   injunction  in   such  cases 
will  be  granted  ;    but   that  when  acting 
within  the  scope  and  in  obedience  to  the 
provisions  of  the  constitution  of  the  corpo- 
ration, the  will  of  the  majority,  duly  ex- 
pressed at  a  legally  constituted  assembly, 
must  govern.     See  Ward  v.   Soc.   of  At- 
torneys,  1   Coll.    370  ;   March  v.  Eastern 
Railroad  Co.,   40   N.   H.   548,   as   to  the 
rights  of  minorities  of  the  stockholders  of 
a  corporation. 

1  Dimpfell  v.  Ohio  &  Mississippi  Ry. 
Co.  110  U.  S.  209  ;  Hawes  v.  Oakland, 
104  U.  S.  450. 


implied,  but  an  essential,  stipulation  in 
all  associations  of  this  sort.  St.  Marv's 
Church,  9  S.  &  R.  517.  When  the  char- 
ter has  made  no  provision  on  the  subject, 
this  is  unquestionably  the  nUe  in  regard  to 
all  acts  authorized  by  the  fundaTnental  law, 
performed  in  execution  of  the  objects  of  the 
incorporation."  An  agreement  was  entered 
into  by  three  persons  owning  the  majority 
of  the  stock  to  elect  the  directors  and  con- 
trol the  affairs  of  the  company.  The  agree- 
ment was  sustained.  Faulds  v.  Yates,  57 
111.  416.  The  court  said  :  "There  was  no 
fraud  iu  the  agreement,  which  has  been  so 
bitterly  assailed  in  the  argument.  There 
was  nothing  unlawful  in  it ;  there  was 
nothing  which  necessarily  affected  the 
rights  and  interests  of  the  minority. 
Three  persons  owning  a  majority  of  .the 
stock  had  the  unquestioned  right  to  com- 
bine, and  thus  secure  the  board  of  direct- 
ors and  the  management  of  the  property. 
Corporations  are  governed  by  the  republi- 
can principle,  that  the  whole  are  bound  by 
the  acts  of  the  majority  when  the  acts  con- 
form to  the  law  of  their  creation.  The  co- 
operation, then,  of  these  parties  in  the 
election  of  the  officers  of  the  company, 
and  their  agreement  not  to  buy  or  sell 
stock  except  for  their  joint  benefit,  cannot 
properly  be  characterized  as  dishonest  and 
violative  of  the  rights  of  others,  and  in 
contravention  of  [lublic  policy.  If  one 
man  owned  a  majority  of  the  stock  he 
surely  had  the  right  to  select  the  agents 
for  its  honest  management."  The  same 
mistake  that  was  made  in  Cumberland 
Coal  Co.  u.  Sherman,  30  Barb.  553,  573, 
in  trpating  directors  as  trustees  instead  of 
quasi  trustees,  is  made  by  Ritchie,  C.  J.,  in 
Beattyu.  North  West  Tr.  Co.,  12  Sup.  Ct. 
of  Can.  R.  605  et  seq.  (stated  post,  p.  306 
ct  seq. ),  the  whole  of  whose  judgment  pro- 
ceeds on  the  ground  that  ditecfors  and 
stockholders  occupy  the  strictly  relative 
pasition  of  trustees  and  cestids  que  trust, 
which,  as  we  have  pointed  out,  is  not  ac- 
curate, directors  being  at  the  utmost  but 
quasi  trustees,  and  in  their  relation  as 
mere  stockholders  to  the  other  stockhold- 
ers (the  point  which  was  involved  in 
Beatty  v.  North  West  Tr.  Co.,  12  Sup.  Ct. 
of  Can.  R.  598)  they  are  not  even  that. 

On  the  other  hand,  as  we  have   pre- 
viously shown,  it  is  an  undisputed  princi- 
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rado,  by  which  it  was  agreed  that  the  plaintiffs  should  sell  to  the 
defendants,  and  deliver  to  them  on  the  cars  in  Ohio,  a  steam-en- 
gine and  other  machinery,  in  consideration  whereof  the  defend- 
ants were  to  pay  the  plaintiffs  the  price  stipulated  in  the  contract 
for  such  machinery.  By  Art.  15,  sec.  10,  of  the  constitution  of 
Colorado,  it  is  provided  that  "  no  foreign  corporation  shall  do  any 
business  in  this  State  without  having  one  or  more  known  places 
of  business,  and  an  authorized  agent  or  agents  in  the  same  upon 
whom  process  may  be  served."  By  sees.  23  and  26  of  an  Act  "  to 
provide  for  the  formation  of  corporations,"  passed  in  1876,  the  leg- 
islature of  Colorado  enacted  provisions  to  carry  such  clause  of  the 
constitution  into  effect.  In  an  action  brought  to  recover  from 
the  defendants  damages  for  breach  of  the  contract,  they  relied  for 
their  defence  on  the  fact  that  this  clause  of  the  constitution  and 
act  of  the  legislature  had  not  been  complied  with.  On  demurrer, 
the  judges  of  the  Circuit  Court  divided  in  opinion,  and  certified 
their  division  of  opinion  to  the  United  States  Supreme  Court.  The 
right  of  the  people  of  a  State  to  prescribe  generally  by  its  consti- 
tution and  laws  the  terms  upon  which  a  foreign  corporation  shall 
be  allowed  to  carry  on  its  business  in  the  State,  has  been  settled. ^ 
And  it  was  conceded  that  if  the  contract  on  which  the  suit  was 
brought,  was  made  in  violation  of  a  law  of  the  State,  it  could  not 
be  enforced  in  any  court  sitting  in  the  State  charged  with  the  in- 
terpretation and  enforcement  of  its  laws.^  But  the  court  held  that 
the  constitution  and  statute  related  to  the  regular  and  customary 
business  operations  of  the  corporation,  and  did  not  apply  to  a  sin- 
gle transaction  like  the  one  in  question.^ 

Bonds  were  given  by  a  i-ailway  company  to  a  construction  com- 
pany for  work  for  the  railway  company,  the  payment  of  which 
bonds  was  resisted  by  the  stockholders  of  the  railway  company, 
who  charged  tliat  the  bonds  were  fraudulently  issued,  two  of  the 
directors  of  the  railway  company  being  members  of  the  construc- 
tion company,  and  the  construction  company  having  agreed  to  re- 
lease from  their  subscriptions  for  their  stock,  certain  of  the 
stockholders  of  the  railway  company,  including  all  the  directors, 
such  subscriptions  amounting  to  $16,500  of  the  whole  141,000 

1  Bank  of  Auo-usta  v.  Earle,  13  Pet.  Thorne  w.  Travellers' Insurance  Co.,  80  Pa. 
519  ■  Paul  V.  Virginia,  8  Wall.  168  ;  St.  16  ;  Allen  v.  Hawks,  13  Pick.  79,  82 ; 
Ducat  V.  Chicago,  10  Wall.  410.  Roche  v.  Ladd,  1  Allen,  436,  441  ;  In  re 

2  Bank  of  the  United  States  ii.  Owens,  Comstock,  2  Saw.  218. 

2  Pet   .'127  :  Groves  ■).  Slaughter,  15  Pet.  ^  Cooper  Manufacturing  Co.  v.  Fergu- 

448  •    Harris  v.  Runnels,   12   How.   79  ;  son,   113   CT.   S.  727.      And   see   Utley  i;. 

Brown  «.  Towkington,  3  Wall.  377  ;  David-  The   Clark-Gardner  Mining  Co      4   Col. 

son  u.  Lanier,  4  Wall.   447  ;  Hananer  «.  369  ;    Potter   v.    The   Bank  of  Ithaca,   5 

Doane   12  Wall  342  ;  Wheeler  v.  Russell,  Hill,   490  ;  Suydam  v.  The  Morns  Canal 

17  Mass    258  ■  Law  v.  Hodson,  11  East,  and  Banking  Co.,  6 Hill,  217  ;  Graham  v. 

300  ■    Little   0.    Poole,    9  B.   &  C.  192  ;  Hendrick,  22  La.  Ann.  523. 
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stock  subscribed ;  which  stock  was  worthies^,  and  for  which  the 
individual  stockholders  were  liable.  The  court  held,  that  as  the 
contract  was  fraudulent,  it  was  voidable  at  the  election  of  the  par- 
ties affected  by  the  fraud,  and,  on  the  stockholders  repudiating 
the  contract,  the  bonds  were  held  void  in  the  hands  of  parties  who 
were  not  bond  fide  holders  for  value  ;  ^  but  that,  although  the  origi- 
nal contract  was  fraudulent  and  "void,"  the  construction  company 
could  recover  against  the  railway  company  for  the  work,  labor, 
and  materials  actually  furnished  to  the  latter,  not  as  estimated  by 
the  prices  named  in  the  contract,  but  on  a  quantum  meruit,  for 
their  real  value  to  the  railway  company .^ 

A  single  stockholder  in  a  corporation  has,  undoubtedly,  the 
same  right  to  institute  legal  proceedings  against  the  corporation 
for  the  protection  of  his  individual  rights,  that  a  third  party,  not 
a  stockholder,  possesses ;  but  when  he  resorts  to  such  proceedings 
to  protect,  not  simply  such  interests,  but  the  property  and  rights 
of  the  corporation,  against  the  action  or  threatened  action  of  third 
parties,  thus  assuming  duties  properly  devolving  upon  its  direct- 
ors, he  must  show  a  clear  breach  of  duty  on  their  part  in  neglect- 
ing or  refusing  to  act  in  the  matter,  amounting  to  such  grossly 
culpable  conduct  as  would  lead  to  irremediable  loss  to  him  if  he 
were  not  permitted  to  bring  the  matter  before  the  courts.  And 
such  neglect  and  refusal  must  not  be  simulated,  but  real  and  per- 
sisted in,  after  earnest  efforts  to  overcome  it.^ 

estopped  from  denying  it.  The  restriction 
imposed  by  the  statute  was  a,  simple  in- 
hibition. It  did  not  declare  that  what 
was  done  should  be  void,  nor  was  any  pen- 
alty prescribed.  No  one  but  the  State  could 
object.  The  contract  was  valid  as  to  the 
plaintiff,  and  he  had  no  right  to  raise  the 
question  of  its  invalidity.  Whitney  v. 
Wyraan,  101  U.  S.  392  ;  National  Bank 
c;.    Matthews,  98  U.  S.  621. 

The  question  in  National  Bank  v. 
Matthews,  98  U.  S.  621,  arose  under  the' 
banking  act  (Rev.  Stat.  1999,  §§  5136, 
5137),  prescribing  the  business  of  banks, 
and  prohibiting  the  dealing  by  them  in 
real  estate  except  in  exceptional  cases. 
The  act  authorizes  loans  to  be  made  "  on 
personal  security."  Money  was  loaned  on 
a  promissory  note,  secured  by  a  deed  of 
trust  to  a  third  party  on  real  estate,  which 
was,  in  effect,  a  mortgage  on  real  estate, 
with  a  power  of  sale.  The  United  States 
Supreme  Court  followed  the  doctrine  laid 
down  in  the  First  Nat.  Bk.,  &c.  v.  Haire, 
36  Iowa,  443,  where  it  is  said  :  "  Every 
loan  or  discount  by  a  bank  is  made  in  good 
faith,  in  reliance,  by  way  of  security, 
upon  the  real  or  personal  property  of  the 
obligors  ;   and  unless  the  title  by  mort- 


1  Thomas  v.  Brown ville,  &c.  R.  R.  Co., 
109  U.  S.  522.  See  Twin  Lick  Oil  Co.  v. 
Marbury,  91  U.  S.  587  ;  Wardell  v.  The 
Union  Pacific  R.  K.  Co.,  4 Dill.  339  ;  103 
U.  S.  651. 

2  See  also  Gardner  u.  Butler,  3  Stew. 
Eq.  702. 

3  Detroit  v.  Dean,  106  U.  S.  537  ; 
Hawes  v.  Oakland,  104  U.  S.  450. 

The  managing  committee  of  a  corpora- 
tion, which  was  organized  pursuant  to  a 
statute,  but  which  had  not  filed  the  articles 
of  association  with  the  county  clerk,  as 
the  statute  declared  it  was  necessary  to  do 
before  the  corporation  should  commence 
business,  entered  into  a  contract  for  ma- 
chinery with  the  plaintiff,  which  was  fur- 
nished to  the  corporation  and  accepted  by 
it.  In  a  suit  against  the  committee  it  was 
held,  that,  having  disclosed  their  princi- 
pals, they  were  not  personally  liable,  but 
that  the  corporation, having  ratified  the  con- 
tract by  recognizing  and  treating  it  as  valid, 
made  the  contract  in  all  respects  as  it 
would  have  been  if  the  requisite  power  had 
existed  when  it  was  entered  into  ;  the  cor- 
poration having  assumed,  by  entering  into 
the  contract  with  the  plaintiff,  to  have 
the   requisite    power,   both  parties    were 
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The  president  of  a  company  purchased  with  his  own  funds,  and 
with  the  knowledge  and  approval  of  the  directors,  the  outstanding 
bond  of  the  company.  In  an  action  by  the  assignee  of  the  bond 
for  the  amount  thereof  against  the  company,  the  United  States 
Supreme  Court  held,  that  the  relation  between  the  president  and 
the  company  at  the  time  of  the  transaction  did  not  furnish  any 
defence,  either  at  law  or  in  equity.  The  relation  undoubtedly  was 
one  of  a  confidential  and  fiduciary  character,  but  there  was  no 
ground  to  challenge  the  good  faith  with  which  the  business  was 
conducted.  The  bond  of  the  company  was  purchased  with  the 
president's  own  means,  and  not  those  of  the  company ;  the  value 
paid  was  full ;  and  every  step,  when  taken,  was  made  known  and 
assented  to  by  the  directors  of  the  corporation.  Tlie  transaction 
was  legitimate  in  itself  and  beneficial  to  the  company,  and  the 
dealing  was  not  by  the  president  with  himself,  but  with  tlie  cor- 
poration, in  fact,  represented  and  acting  by  other  directors,  with 
full  knowledge  of  all  the  facts  .^ 

In  Hotel  Company  v.  Wade,^  where  a  bill  was  filed  to  foreclose 
a  mortgage  given  to  the  plaintiffs  to  secure  bonds  issued  by  the 
defendants,  a  corporate  body,  it  was  claimed  by  the  defendants  that 
the  bonds  and  mortgage  were  invalid,  by  reason  of  the  trust  re- 
lation which  the  lenders  of  the  money,  who  were  a  majority  of  the 
board  of  directors  of  the  company,  sustained  to  the  stockholders.^ 
The  court  below  found  that  the  bonds  and  mortgage  were  not  void 
upon  the  ground  that  the  lenders  of  the  money  were  also  the  di- 
rectors of  the  company ;  the  terms  of  the  contract  having  been 
sanctioned  by  the  stockholders;  the  money  loaned  having  been 
necessary  to  complete  the  company's  building,  and  having  been  ap- 
plied to  effect  the  purpose  for  which  it  was  borrowed.     The  United 

gage  or  conveyance  is  taken  to  the  bank  Chappel  v.  Allen,  38  Mo.  213  ;  Shoe- 
directly,  for  its  use,  the  case  is  not  within  maker  v.  National  Bank,  2  Abb.  (U.  S.) 
the  prohibition  of  the  statute.  The  fact  416  ;  Pittsburg  Car  Works  v.  Bank, 
that  the  title  oi-  security  may  inure  indi-  Thomp.  Nat.  Bk.  Cas.  353  ;  Smith  v. 
rectly  to  the  security  and  benefit  of  the  Sheely,  12  Wall.  360  ;  Gold  Mining  Co. 
bank  will  not  vitiate  the  transaction."  The  v.  National  Bk.,  96  U.  S.  6  40;  Steam 
utmost  that  can  be  said  in  favor  of  this  Navigation  Co.  o.  Wood,  17  Barb.  380. 
view  is  that  the  strict  letter  of  the  statute  1  Manufacturing  Company  v.  Bradley, 
is  not  contravened.  There  is,  however,  105  U.  S.  175. 
quite  a  number  of  cases  in  which  a  similar  ^  97  U.  S.  13. 

principle  has  been  held  in  connection  with  '  See  Michod  v.  Girod,  4  How.  503  ; 

analogous  statutes.     See  Silver  Lake  Bank  Koehler  v.  Black  River  Falls  lion  Co.   2 

V.   North,    4  Johns.   Ch.    370  ;  Harris  o.  Black,  715  ;  Drury  v.  Cross,  7W-^n.  299  ; 

Runnels,    12    How.    79  ;    The    Planters'  Jackson    v.    Andehng,     21     Wall.     61fa  ; 

Bank  v.  Sharp,   12  Miss.  75;  The  Grand  Stephen   v.  Beall,   22   Wall.   329  ;    Twin 

Gulf  Bank  v.  Archer,  16  Miss.  151  ;  Eock  Lick  Oil  Co.  v.  Marbury,  91   Li.  b.  6S7  ; 

River  Bank   v.   Sherwood,    10  Wis.  230  ;  Luxemburg   R.  R.    Co.   v.    Macquay,    .!& 

Mott  r.  The  United  States  Trust  Co.,  19  Beav.  586  ;  Cumberland  Coal  Co.  v.  sher- 

Barb.  568  ;  Baird  v.  The  Bank  of  Wash-  man,  30  Barb.  553  ;  Railroad  Company  v. 

ington,  11  S.  &  R.  411  ;   Potter  v.  Mc-  Poor,  59  Me.  277  ;  San  Diego  i'.  Railroad 

Dowell,  43  Mo.  93  ;  Watson  v.  Hawkins,  Company,  44  CaL  106  ;  Goodwin  w.  Kail- 

60  Mo.  550 ;  Green  v.  Hart,  1  Johns.  590;  road  &  Canal  Co.,  18  Ohio  St.  182. 
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States  Supreme  Court  affirmed  the  decree  founded  on  this  decision, 
saying :  "  Transactions  of  the  kind  have  often  occurred,  and  it 
has  never  been  held  that  the  arrangement  was  invalid,  where  it  ap- 
peared that  the  stockholders  were  properly  consulted,  and  sanctioned 
what  was  done,  either  by  their  votes  or  silence."  ^ 

The  plaintiff,  having  borrowed  money  from  the  defendants,  gave 
them  stock  as  security  for  the  loan,  subsequently  authorizing  the 
bank  to  sell  the  stock  at  their  discretion.  The  stock  was  then 
much  depressed,  ranging  from  |15  to  170  per  share.  Three  of  the 
directors,  to  protect  the  firm  from  loss,  purchased  the  stock  at  $87 
per  share,  and  received  an  assignment  of  it,  purchasing  it  only  on  the 
condition  that  the  plaintiff  should  be  apprised  of  the  transaction. 
The  stock,  at  $87  per  share,  just  paid  off  the  indebtedness  of  the 
plaintiff  to  the  bank.  The  directors,  after  the  purchase  of  the 
stock,  paid  all  the  assessments  made  on  it,  and  received  such  div- 
idends as  were  declared  on  it.  Some  four  years  after  the  trans- 
action (the  company,  in  the  mean  time,  having  consolidated  its 
stock  with  that  of  another  company,  and  the  stock  having  become 
profitable)  the  plaintiff  filed  a  bill  to  set  aside  the  transaction.  It 
was  found  that  the  plaintiff  had  been  duly  apprised  of  the  pur- 
chase of  the  stock,  by  the  directors,  and,  that  if  he  did  not  ex- 
pressly assent  to  what  had  been  done,  the  most  favorable  construc- 
tion for  him  which  could  be  put  upon  the  evidence  was,  that 
he  was  at  least  silent  when  notified  of  the  proposition,  and  made 
no  objection  to  its  acceptance.  The  court  held,  that  the  facts  pre- 
sented insuperable  obstacles  to  any  decree  in  favor  of  the  plaintiff. 
If  the  sale  made  by  the  bank  was  originally  impeachable  by  him, 
the  right  to  question  its  validity  was  lost  by  his  acquiescence,  as  he 
was  then  in  a  condition,  immediately  after  the  sale,  to  enforce 
such  rights  as  the  law  gave  him,  being,  as  he  was,  fully  apprised  of 
their  nature,  and  of  all  the  material  facts  of  the  case.  He  was 
held,  also,  to  have  lost  by  his  laches  any  remedy  which  he  might 
have  had.  So  the  case  failed,  both  on  the  ground  of  acquiescence 
and  of  lapse  of  time.^ 

The  director  of  a  company  which  was  in  embarrassed  circum- 
stances, lent  money  to  the  company,  taking  a  note  therefor ;  to  se- 
cure which  a  deed  of  trust  of  the  property  and  franchises  of  the 

1  See  stark  v.  Coffin,  105  Mass.  328  ;  S.  611.  See  Smith  v.  Clay,  Amb.  645  ; 
Imperial  Merc.  Credit  Assoc,  o.  Coleman,  Twin  Lick  Oil  Co.  v.  Marljury,  91  U.  S. 
L.  R.  6  Ch.  558  ;  Troup's  Case,  29  Beav.  687  ;  Badger  v.  Bailger,  2  Wall.  87  ; 
353  ;  Hoare's  Case,  30  Beav.  225  ;  Smith  Marsh  v.  Whitmore,  21  Wall.  178  ;  Har- 
V.  Lan.sing,  22  N.  Y.  520  ;  Busby  u.  Finn,  wood  o.  Railroad  Co.,  47  Wall.  79.  lu 
1  Ohio  St.  409.  See  a  rather  remarkable  this  last-named  case  it  is  said  :  "A  party 
case,  The  North-West  Transportation  Co.  cannot  be  allowed  to  remain  passive,  pre- 
V.  Beatty,  L.  R.  12  Ap.  Cas.  589,  stated  pared  to  affirm  the  transaction  if  the  cou- 
infra,  p.  306  et  seq.  cern  should  prosper,  or  repudiate  it  if  that 

2  Hayward  v.  National  Bank,   96  U.  should  prove  to  his  advantage." 
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company  was  made  to  a  third  party,  with  the  usual  power  of  sale. 
The  property  was  sold  under  the  power  of  sale ;  was  bought  in  by 
the  director's  agent  for  the  director,  and  was  conveyed  to  him  soon 
after.  Four  years  after,  the  company  filed  a  bill  to  invalidate  the 
sale.  There  were  charges  of  fraud,  but  the  court  expressed  itself 
satisfied  that  the  defendant  had  loaned  the  money  to  the  corpora- 
tion in  good  faith,  and  honestly,  to  assist  it  in  its  business  in  an 
hour  of  extreme  embarrassment,  and  took  just  such  security  as 
any  other  man  would  have  taken ;  that,  when  his  money  became 
due,  and  there  was  no  apparent  probability  of  the  company  paying 
it  at  any  time,  the  property  was  sold  by  the  trustee,  and  bought 
in  by  defendant  at  a  fair  and  open  sale,  and  at  a  reasonable  price ; 
that,  in  short,  there  was  neither  actual  fraud  nor  oppression ;  no 
advantage  was  taken  of  defendant's  position  as  director,  or  of 
any  matter  known  to  him  at  the  time  of  sale,  affecting  the  value 
of  the  property,  which  was  not  as  well  known  to  others  interested 
as  it  was  to  himself,  and  that  the  only  mode  left  the  defendant  to 
make  his  money  was  by  the  sale  and  purchase.  The  court  ac- 
cordingly held,'  that  while  it  is  a  doctrine  founded  on  the  strictest 
morality  ^  that  a  director  of  a  joint-stock  corporation  occupies  one 
of  those  fiduciary  relations  where  his  dealings  with  the  subject- 
matter  of  his  trust  or  agency,  and  with  the  beneficiary  or  party 
whose  interest  is  confided  to  his  care,  are  viewed  with  jealousy 
by  the  courts,  and  may  be  set  aside  on  slight  grounds ;  and  that, 
while  it  was  true  that  the  defendant,  as  a  director  of  the  corpora- 
tion, was  bound  by  all  those  rules  of  conscientious  fairness  which 
courts  of  equity  have  imposed  as  the  guides  for  dealing  in  such 
cases  ;  it  could  not  be  maintained  tliat  any  rule  forbids  one  direc- 
tor among  several  from  loaning  money  to  the  corporation,  when 
the  money  is  needed,  and  the  transaction  is  open,  and  otherwise 
free  from  blame. 

A  doctrine  to  the  contrary  of  this,  while  it  would  afford  little 
protection  to  the  corporation  against  actual  fraud  or  oppression, 
would  deprive  it  of  the  aid  of  those  most  interested  in  giving  aid 
judiciously,  and  best  qualified  to  judge  of  the  necessity  of  that 
aid,  and  of  the  extent  to  which  it  might  safely  be  given.  The 
decree  of  the  Supreme  Court  of  the  District  of  Columbia,  sustain- 
ing the  transaction,  was  affirmed  by  the  Supreme  Court  of  the 
United  States.  The  court  also  held  that  proceedings  to  set  aside 
such  a  sale  and  purchase  should  be  promptly  taken.  Those  who 
seek  to  set  it  aside  cannot  delay,  in  order  to   speculate  upon 

1  Twin  Lick  Oil  Company  v.  Mar-  "Wall.  299  ;  Luxemburg  R.  R.  Co.  v.  Ma- 
bury,  91  U.  S.  687.  quay,  25  Beav.  586  ;  The  Cumberland  Co. 

2  KoeWer  v.  Black  Eiver  Falls  Iron  v.  Sherman,  30  Barb.  553  ;  Hoffman  Co.  v. 
Co.    2   Black,   715  ;    Drury  v.    Cross,    7  Cumberland  Co.,  16  Md.  456. 
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the  chances  which  the  future  may  give  them  of  deciding  profit- 
ably to  themselves  whether  they  will  abide  by  the  bargain  or 
rescind  it.  In  order  to  exercise  the  right  of  rescinding  or  avoid- 
ing a  contract  or  transaction,  the  necessary  steps  must  be  taken 
as  soon  as  it  can  be  reasonably  done,  after  the  party  with 
whom  that  right  is  optional  is  aware  of  the  facts  which  give  him 
that  option .1 

The  North-West  Transportation  Co.  v.  Beatty,^  is  an  extremely 
simple  case.  The  singular  feature  about  it  is  the  almost  ridicu- 
lous antagonism  of  the  Canadian  courts,  in  their  various  decisions 
in  the  case,  over  the  simple  question  which  it  involves.  The  case 
starts  with  the  admission  all  around  that  it  is  one  entirely  free  of 
imputation  of  fraud  or  collusion,  and  that  all  suspicion  of  unfair 
dealing  must  be  discarded.  So  the  simple  question  resolves  itself 
into  this  :  Where  a  voidable  contract,  fair  in  its  terms,  and  within 
the  powers  of  the  company,  had  been  entered  into  by  its  directors 
with  one  of  their  number  as  sole  vendor,  has  such  vendor  the 
right  to  exercise  his  voting  power  as  a  shareholder  in  a  general 
meeting  of  shareholders  to  ratify  such  contract ;  and  can  his 
doing  so  be  deemed  oppressive  by  reason  solely  of  his  individually 
possessing  a  large  number  of  votes,  acquired  in  a  manner  author- 
ized by  the  constitution  of  the  company,  and  which,  with  the  votes 

1  Badger  v.  Badger,  2  Wall.  87  ;  Har-  facts  no  action  was  taken  until  nearly  four 

wood  V.  Railroad  Co.,  17  Wall.  78  ;  Marsh  years  after  the  sale  ;  and  not,  until  all  the 

V.  Whitman,  21  Wall.  178  ;  Vigers  v.  Pike,  hazard  was  over,  and  the  defendant's  skill, 

8  CI.  &  F.  650  ;  Wentworth  x.   Boyd,  32  energy,  and  money  had  made  his  purchase 

Beav.  467  ;  FoUansbee  v.  Kilhreth,  17  111.  profitable,   was  any  claim  or  assertion  of 

522  ;  Bliss  v.  Edmonson,  8  De  G.  M.  &  G.  right  in  the  property  made  by  the  corpora- 

787  ;    Prendergast  v.    Turton,   1    You.   &  tion,  or  by  the  stockholders."     On  this 

Coll.  Ch.  98.  In  Twin  Lick  Oil  Co.  u.  Mar-  ground,  also,  the  decree  of  the  court  below 

bury,  91  U.S.  587,  593,  the  court  say:  "  The  was  affirmed. 

officers,  and  probably  all  the  stockholders.  A.,  who  had  covenanted  with  the  super- 
who  were  not  numerous,  knew  of  the  sale  visors  of  a  county  to  construct  a  gaol, 
as  soon  as  made.  As  there  was  no  actual  subject  to  th'e  approval  of  a  superin- 
fraud,  they  knew  all  the  facts  on  which  tendent,  who  was  authorized  to  stop  the 
their  right  to  avoid  the  contract  depended,  work  if  it  and  the  materials  furnished  did 
They  not  only  refused  to  join  the  defendant  not  conform  to  certain  plans  and  specifica- 
in  the  purchase  when  that  privilege  was  tions,  entered  into  a  contract  with  B.  to 
tendered  them,  but  they  generally  refused  manufacture  and  erect  in  its  proper  position 
to  pay  assessments  on  tlieir  shares  already  all  the  wrought-iron  work  for  the  gaol, 
made,  which  might  have  paid  the  debt,  according  to  such  plans  and  specifications. 
The  defendant  then  had  a  survey  made  of  but  made  no  provision  as  to  the  approval 
the  ground  leased  to  the  corporation,  the  of  the  superintendent.  The  court  held  that 
lease  being  the  main  thing  he  had  acquired  E.  was  entitled  to  recover  on  his  contract 
by  the  sale.  When  the  lines  were  ex-  the  value  of  the  work  done  and  materials 
tended,  the  lease  was  found  to  embrace  a  furnished  by  him,  if  he  substantially  corn- 
well,  then  profitably  worked  by  another  plied  with  the  plans  and  specifications,  or 
company.  Of  this  piece  of  good  luck  he  if  a  strict  compliance  therewith  had  been 
availed  himself,  and  by  suit  and  corapro-  waived  by  A.,  although  the  supervisors, 
mise  he  obtained  possession  of  that  well,  in  the  exercise  of  their  power  under  their 
He  put  more  of  his  money  into  it,  and  contract  with  A.,  condemned  B.'s  work, 
changed  wliat  had  been  a  disastrous  specu-  and  required  A.  to  replace  a  portion  of  it. 
lation  by  the  company  into  a  profitable  Woodruff  u.  Hough,  91  U.  S.  696. 
business.    Withfullknowledgeof  all  these          ^  ]^2  Ap.  Cas.  689. 
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of  those  voting  with  him,  constituted  a  majority  of  the  votes  of 
the  shareholders?  The  Ontario  Chancery  Division i  held  (a.  d. 
1884),  that  without  any  regard  "to  the  fairnesss  or  unfairness  of 
the  transaction,"  the  shareholder,  because  he  was  a  vendor,  had  no 
right  to  vote  on  the  question  at  the  meeting  of  the  siiareholders. 
Tiie  Ontario  Court  of  Appeal  (a.  d.  1885)  unanimously  reversed 
this  holding,  on  the  ground,  in  effect,  that  the  case  being  entirely 
free  from  imputation  of  fraud  or  collusion,  there  was  no  principle 
of  equity  to  prevent  the  vendor  exercising  his  rights  as  a  share- 
holder and  voting  as  a  shareholder  in  favor  of  the  purchase, 
although  he  had  a  personal  interest  in  such  purchase.  The  Su- 
preme Court  of  Canada,  on  appeal  (a.  d.  1886),  with  singular  and 
unaccustomed  unanimity,  but  on  the  most  varied  and  inconsistent 
grounds,  —  scarcely  any  two  of  the  judges  holding  the  same  view 
in  the  matter, —  unanimously  reversed  the  decision  of  the  Ontario 
Court  of  Appeal,  and  affirmed  the  decree  of  the  Chancery  Divi- 
sion. On  appeal  to  the  Privy  Council  (a.  d.  1887),  the  decision 
of  the  Supreme  Court  of  Canada  was  reversed  and  the  decision  of 
the  Ontario  Court  of  Appeal  was  sustained.  Sir  Richard  Bag- 
gallay,  in  delivering  the  judgment  of  the  Judicial  Committee,  thus 
referred  to  the  well-known  principles  governing  the  case :  "  The 
general  principles  applicable  to  cases  of  this  kind  are  well  estab- 
lished. Unless  some  provision  to  the  contrary  is  to  be  found  in 
the  charter  or  other  instrument  by  which  the  company  is  incor- 
porated, the  resolution  of  a  majority  of  the  shareholders,  duly 
convened,  upon  any  question  with  which  the  company  is  legally 
competent  to  deal,  is  binding  upon  the  minority,  and  consequently 
upon  the  company,  and  every  shareholder  has  a  perfect  right  to 
vote  upon  any  such  question,  although  he  may  have  a  personal  in- 
terest in  the  subject-matter  opposed  to,  or  different  from,  the  gen- 
eral or  particular  interests  of  the  company.  On  the  other  hand, 
a  director  of  a  company  is  precluded  from  dealing,  on  behalf  of 
the  company,  with  himself,  and  from  entering  into  engagements 
in  which  he  has  a  personal  interest  conflicting,  or  which  possibly 
may  conflict,  with  the  interests  of  those  whom  he  is  bound  by 
fiduciary  duty  to  protect;  and  this  rule  is  as  applicable  to  the 
case  of  one  of  several  directors  as  to  a  managing  or  sole  director. 
Any  such  dealing  or  engagement  may,  however,  be  affirmed  or 
adopted  by  the  company,  provided  such  affirmance  or  adoption  is 
not  brought  about  by  unfair  or  improper  means,  and  is  not  illegal 
or  fraudulent  or  oppressive  towards  those  shareholders  who  op- 
pose it.  .  .  .  It  is  clear  upon  the  authorities  that  the  contract 
entered  into  by  the  directors  could  not  have  been  enforced  against 


1  6  Ontario  K.  300. 
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the  company  at  the  instance  of  the  vendor,  but  it  is  equally  clear 
that  it  was  witliin  the  competency  of  the  shareholders  at  their 
meeting  to  adopt  or  reject  it."  ^ 

If  an  agent  employed  by  a  principal  to  purchase  property  for 
him  sells  to  the  principal  property  of  his  own,  which  he  acquired 
before  the  agency  existed,  concealing  from  the  principal  the  fact 
that  it  is  his  own  property,  the  principal  has  a  right,  on  discover- 
ing the  real  facts,  to  rescind  the  contract.  But  if  he  declines  to 
rescind,  or,  with  a  knowledge  of  the  facts,  so  acts  with  the  prop- 
erty as  to  render  rescission  impossible,  the  principal  is  not  enti- 
tled to  call  on  the  agent  to  account  for  the  profit  which  he  has 
made  by  the  sale,  i.  e.,  either  the  difference  between  the  price 
which  he  himself  gave  for  the  property  and  the  price  which  he 


1  North  West  Transportation  Co.  o. 
Beatty,  L.  R.  12  Ap.  (Jas.  at  p.  593  et 
seq. 

See  Hotel  Co.  v.  Wade,  97  XT.  S.  13  ; 
Twin  Lick  Oil  Company,  o.  Marbury, 
91  U.  S.  587,  and  otiier  cases,  supra,  iu 
this  Part.  And  see  Mason  v.  Harris,  11 
Ch.  BiY.  97  ;  Smith  v.  Anderson,  11  Gh. 
Div.  274  ;  Davidson  v.  TuUoch,  3  Macq. 
733  ;  Hiiyle  v.  Plattsburg  &  Montreal 
R.  R.  Co.,  5i  N.  Y.  314  ;  South  Baptist 
See.  of  Albany  v.  Clapp,  18  Barb.  35  ; 
The  Board  of  Commissioners,  &c.  «.  Rey- 
nolds, 44  Ind.  409  ;  Foster  v.  The  Oxford, 
&c.  R.  Co.,  13  C.  B.  200  ;  Cobb  v.  Good- 
hue, 11  Paige,  113.  In  Chesterfield,  &o. 
Colliery  Co.  v.  Black,  37  L.  T.  N.  s.  740, 
Bacon,  V.  C,  said:  "That  the  directors 
of  this  company  were  in  a  fiduciary  rela- 
tion is  plain  beyond  doubt.  If,  therefore, 
the  sale,  being  made  by  two  directors  of 
the  company  to  the  company,  were  open  to 
any  suspicions  of  any  of  the  misconduct 
which  has  happened  in  many  such  like 
cases,  of  course  it  could  not  stand.  On 
the  other  hand,  if  that  transaction  was  in 
itself  fair  ;  if  there  was  no  conduct  on  the 
part  of  the  trustees  which  could  mislead 
the  cestui. que  trust,-  if  every  disclosure 
which  the  nature  of  the  case  required  was 
made,  then  I  Icnoio  of  no  reason  why  the 
bargain  is  not  as  valid  as  if  it  had  taken 
place  between  strangers."  See  further  Mc- 
Dougall  V.  Gardiner,  1  Ch.  Div.  21  ; 
Gregory  o.  Patchett,  33  Beav.  605  ;  Ex 
parte  Moss,  14  Ch.  Div.  394  ;  Pender  v. 
Lushington,  6  Ch.  Div.  70  ;  East  Pant 
du  United  Lead  Co.  v.  Merryweather,  2 
H.  &  M.  254  ;  Re  Haven  Gold  Mg.  Co.,  20 
Ch.  Div.  151  ;  Mozley  v.  Alston,  1  Ph. 
790  ;  Foss  ».  Harbottle,  2  Hare,  461  ; 
Gray  v.  Lewis,  L.  R.  8  Ch.  1035,  1051  ; 
Menier  v.  Hooper's  Telegraph  Works,  L. 
R.  9  Ch.  350  ;  Lord  v.  Governor  &  Co.  of 
Copper  Miners,  2  Ph.  740  ;  Stupert  v. 
Arrowsmith,  3  Sm.  &  G.  176  ;   Kent  v. 


Jackson,  2  De  G.  M.  &  G.  49  ;  The  Lon- 
don Merc.  Discount  Co.,  L.  R.  1  Eq.  277  ; 
Be  Hanen  Gold  Mining  Co.,  20  Ch.  Div. 
151.  But  it  has  been  repeatedly  laid 
down  that  thorough  good  faith  is  required 
on  the  part  of  directors  iu  their  transac- 
tions with  their  companies,  and  it  is  their 
duty  to  use  their  best  exertions  for  the 
benefit  of  those  whose  interests  are  com- 
mitted to  their  charge,  and  they  are  bound 
to  disregard  their  own  private  interests 
whenever  a  regard  to  them  conflicts  with 
the  proper  discharge  of  such  duty.  Im- 
perial Merc.  Credit  Ass.  v.  Coleman,  L.  R. 
6  Ch.  563,  n.,  per  Malins,  V.  C;  Sx  parte 
James,  8  Ves.  345  ;  Fawcettn.  Whitehouse, 
1  Rus.  &  M.  132 ;  Hichens  v.  Congreve,  1 
Rus.  &  M.  150,  n.;  Benson  v.  Heathoru,  1 
Y.  &  C.  Ch.  326  ;  Beck  o.  Kanterwicz,  3 
K.  &  J.  230  ;  Aberdeen  Ey.  Co.  v.  Blaikie, 
1  Macq.  461  :  Bank  of  London  v.  Tyrrell, 
27  Beav.  273  ;  10  H.  L.Cas.  26  ;  Chaplin 
V.  Young,  33  Beav.  414. 

Directors  are  under  an  obligation  to 
the  shareholders  at  large  to  use  their  best 
exertions  in  all  matters  which  relate  to 
the  affairs  of  the  company,  for  the  welfare 
of  the  concern  thus  entrusted  to  their 
charge.  And,  without  any  special  pro- 
vision for  the  purpose,  it  is  by  law  an 
implied  and  inherent  term  in  the  engage- 
ment, that  they  should  not  make  any 
other  profit  to  themselves  of  that  trust  or 
employment  than  their  remuneration  ns 
directors,  and  that  they  shall  not  acquire 
to  themselves,  while  they  remain  directors, 
an  interest  adverse  to  their  duty.  Benson 
V.  Heathorn,  1  Y.  &  C.  Ch.  326,  341.  See 
Gregory  v.  Patchett,  33  Beav.  595  ;  Be- 
man  v.  Rufford,  1  Sim.  N.  s.  550  ;  Henry 
V.  The  Great  Northern  Ry.  Co.,  4  K.  &  J. 
1 ;  Foss  V.  Harbottle,  2  Hare,  461 ;  Mozley 
V.  Alston,  1  Ph.  790  ;  Norway  v.  Kowe, 
19  Ves.  144  ;  Prendergast  v.  Turton,  1  Y. 
&  C.  Ch.  98  ;  Hoare's  Case,  30  Beav.  225. 
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obtained  from  the  principal,  or  the  difference  between  the  latter 
price  and  the  market  value  of  the  property  at  the  time  of  the  sale 
to  the  principal.!  The  facts  in  this  case  were,  that,  in  1871,  cer- 
tain coal  areas  were  purchased  for  ^5,500  by  six  persons,  of  whom 
P.  was  one,  and  were  vested  in  G.  as  a  trustee  for  them  without 
disclosing  the  trust.  In  1873  a  company  was  formed  for  the  pur- 
pose of  purchasing  these  areas  and  other  property.  F.  was  one 
of  the  directors,  and  as  such  he  concurred  in  effecting  a  pur- 
chase by  the  company  from  G.,  for  ,£12,000  cash,  and  £30,000  in 
fully  paid-up  shares,  without  disclosing  the  fact  that  P.  was  a  part- 
owner.  In  1875  tlie  company  was  ordered  to  be  wound  up.  In 
1878  a  meeting  of  contributories  was  called,  at  which  two  rival 
schemes  were  brought  forward,  one  —  a  knowledge  of  the  facts 
having,  in  the  mean  time,  been  obtained  —  for  repudiating  the 
purchase  of  the  coal  areas ;  the  other  for  adopting  the  purchase 
and  selling  the  property.  The  latter  scheme  was  adopted,  and 
was  confirmed  by  the  court.  The  liquidator  accordingly  sold  the 
property,  but  at  a  heavy  loss.  A  contributory  then  took  out  a 
summons,  under  the  English  Companies  Act,  to  make  P.  liable 
for  misfeasance  as  a  director  in  allowing  the  company's  seal  to 
be  affixed  to  the  agreement  for  purchase  by  the  company.  Pear- 
son, J.,  dismissed  the  summons.  On  appeal,  the  decision  was 
sustained,^  by  Cotton  and  Pry,  L.  JJ.,  Bowen,  L.  J.  dissenting.  It 
was  conceded  that  the  right  to  apply  under  the  Companies  Act 
created  no  new  rights,  but  only  gave  a  summary  mode  of  enfor- 
cing rights  which  existed  independently  of  that  act.^ 

1  In  re  Cape  Breton  Co.,  26  Ch.  D.     his  own  goods,  in  which  case  it  may  he 
221.  that  the  agent  is  liable  for  not  performing 

2  Ibid.,  29  Ch.  D.  795.  his  agencj'  by  purchasing  in  the  market, 
'  The  dissenting  judgment  of  Bowen,      supposing  it  was  possible  for  him  so  to  do. 

L.  J.,  is  very  ably  reasoned  ;  but,  on  the  This  case  is  distinguished  from  that  by 
facts  of  the  case  to  which  the  law  is  applica-  there  being  a  direction  to  buy  a  specific 
ble,  it  is,  we  think,  conclusively  answered  property.  Nor,  again,  is  this  the  case  of 
by  Fry,  L.  J.  As  the  point  is  an  impor-  an  agent  who,  by  any  subsequent  acts  of 
tant  one,  and  covers  questions  in  principle  his  own,  has  rendered  the  rescission  of 
in  connection  with  the  law  of  sales  liable  the  contract  by  his  principal  impossible, 
at  any  time  to  arise,  and  as  the  case  is  I  express  no  opinion  whether  or  no  in 
in  some  respects  one  of  first  instance,  we  that  case  the  principal  would  have  a  right 
quote  at  some  length  from  the  reasoning  against  the  agent,  notwithstanding  the 
of  Fry,  L.  J.  He  says  :  "This  case  is  not  non-rescission  of  the  contract.  This  is  a 
the  case  of  an  agent  who,  after  he  has  case  in  which  the  agent,  before  accepting 
accepted  the  agency,  has  acquired  prop-  the  agency,  had  an  interest  in  the,  prop- 
erty, the  pnrchase'of  which  was  within  erty,  and  during  the  agency  sold  that 
the"  scope  of  his  agency,  and  then  has  re-  property  to  his  principal  without  disclos- 
sold  that  property  to  his  principal  at  a  ing  his  interest.  That  in  such  a  case 
larger  sum,  in  which  case  it  is  obvious  the  principal  would  have  a  right  to  re- 
that  the  principal  may  sav  that  the  orig-  scind  there  can  be  no  doubt.  The  option 
inal  purchase  by  the  agent  at  a  smaller  which  the  principal  had  has  in  this  case 
price  was  a  purchase  on  behalf  of  the  prin-  been  exercised  by  confirming  the  contract 
cip.al.  Nor  is  this  the  case  of  a  man  who  with  knowledge  of  the  facts  ;  and  the 
accei)ts  an  agency  to  buy  some  article  in  question  is  whether,  after  that  affirmance, 
the  market,  and  then  sells  to  his  principal  the  agent  is  liable  in  any  sum  to  his  pnn- 
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The  case  was  appealed  to  the  House  of  Loi'ds,i  and  the  deci- 
sion of  the  courts  below  was  affirmed,  but  on  entirely,  different 
grounds  from  those  taken  by  either  Pearson,  J.,^  or  by  the  Court 
of  Appeal.^  The  Bouse  of  Lords  simply  held  that  the  appellant 
had  failed  to  make  out  his  case,  the  evidence  adduced  by  him  not 
showing  (the  burden  of  proof  resting  on  him),  either  that  the 
dii'ector  had  not  disclosed  his  interest  or  that  the  purchase  price 
was  above  the  value.  The  case  was  fully  dealt  with  in  all  its 
different  aspects.  As  the  respondent  was  interested  in  the  prop- 
erty bought  by  the  company  of  which  he  was  a  director,  the  House 
looked  upon  the  matter  as  one  of  no  doubt,  that  he  was  bound  to 
disclose  that  interest  to  the  other  directors  of  the  company  wlio 
were  entering  into  a  contract  for  the  purchase  of  the  property, 
and  that  his  failure  to  make  tliat  disclosure  would  entitle  the 
company,  upon  discovering  his  interest,  to  rescind  the  sale.     And 


cipal.  There  is  no  authority  which  deter- 
mines this  point,  and  it  therefore  is  to  be 
determined  upon  principle.  Now,  not- 
withstanding the  very  powerful  criticisms 
of  Lord  Justice  Bowen  on  the  judgment 
of  Mr.  Justice  Pearson,  I  think  that  judg- 
ment right.  I  think  that  the  case  is  one 
in  whicli  the  adoption  of  tlie  contract  by 
the  principal  puts  an  end,  and  ought  to 
put  an  end,  to  any  further  rights  against 
the  agent.  It  appears  to  me  that  to 
allow  the  principal  to  affirm  the  con- 
tract, and  after  the  affirmance  to  claim 
not  only  to  retain  the  property,  but  to  get 
the  difference  between  the  price  at  which 
it  was  bought  and  some  other  price,  is, 
however  you  may  state  it,  and  however 
you  may  turn  the  proposition  about,  to 
enable  the  principal,  against  the  will  of 
his  agent,  to  enter  into  a  new  contract 
with  the  agent,  —  a  thing  whicli  is  plainly 
impossible,  or  else  it  is  an  attempt  ou  the 
part  of  the  principal  to  confiscate  the  prop- 
erty of  his  agent  on  some  ground  which  I 
confess  I  do  not  understand.  It  is  said 
that,  notwithstanding  the  ratification  of 
the  contract,  the  principal  may  claim 
some  profits  from  the  agent  because  those 
profits  were  made  surreptitiously  or  clan- 
destinely. It  appears  to  me  that  the 
answer  to  that  is  this,  that  whatever  the 
profits  are,  and  however  they  are  to  be 
measured,  those  profits  result,  not  from 
the  original  contract,  but  from  the  affirm- 
ance of  the  contract  by  the  principal,  and 
that,  therefore,  the  profits  wliich  are  made 
by  the  agent  are  neither  clandestine  nor 
surreptitious.  I  can  conceive  two  possible 
claims  being  made.  The  one  would  be  on 
the  view  that  the  profits  were  the  differ- 
ence between  the  purchasing  and  the  sell- 
ing price  in  the  hands  of  the  agent ;  but, 


as  has  already  been  observed  by  Lord  Jus- 
tice Bowen,  that  cannot  possibly  be  the 
measure  of  the  claim  of  the  principal,  be- 
cause at  the  date  when  the  agent  pur- 
chased he  was  not  the  agent  of  the  prin- 
cipal, and  the  principal  therefore  had  no 
right  to  go  bacic  to  that  date  and  fix  it  as 
the  time  at  which  he  acquired  a  right  to 
retain  the  property  at  the  price  paid  for  it 
by  the  agent.  The  other  claim  would  be 
ou  the  view  that  the  profits  were  the  dif- 
ference between  the  real  value,  or  the 
market  value,  if  a  market  value  exist, 
and  the  actual  price  at  which  the  prop- 
erty was  sold  by  the  agent  to  the  prin- 
cipal. I  think. the  principal  cannot  claim 
that  difference  ;  because  it  appears  to  me 
that  in  such  a  case  as  this,  where  the 
principal  had  no  right  to  claim  the  prop- 
erty as  having  been  purchased  on  his  be- 
half at  a  smaller  price,  the  voluntary 
ratification  of  the  purchase  by  the  prin- 
cipal is  equivalent  for  this  purpose  to  a 
new  sale  by  the  agent  to  the  principal 
after  the  relation  between  them  had 
ceased,  and  that  it  is  only  in  consequence 
of  that  ratification  or  adoption  that  any 
profits  remain  in  the  hands  of  the  agent. 
In  other  words,  therefore,  I  think  it  is 
not  a  case  of  profits  made  clandestinely  or 
surreptitiously,  because  those  profits  have 
not  arisen  from  the  original  transaction 
alone,  but  from  the  adoption  of  it  by  the 
principal.  I  think,  therefore,  that  the  de- 
cision of  Mr.  Justice  Pearson  was  right, 
and  that  this  appeal  must  be  dismissed." 
In  re  Cape  Breton  Co.,  26  Ch.  Div.  795, 
811. 

'  Cavendish  Bentinck  v.  Fenn,  12  App. 
Cas.  652. 

2  26  Ch.  Div.  221. 

8  29  Ch.  Div.  795. 
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although  rescission  had  become  impossible,  the  House  of  Lords 
were  clearly  of  the  opinion  that  if  it  had  been  shown  that  there 
was  a  secret  profit,  improperly  made  by  the  respondent,  the  appel- 
lant would  have  had  a  remedy,  under  the  165th  section  of  the 
Companies  Act,  for  the  loss  which  had  been  sustained  by  the  al- 
leged misfeasance  of  the  respondent  in  failing  to  make  the  dis- 
closure of  the  facts  as  to  his  position  in  connection  with  the 
property  bought  by  the  company.^ 

I  do  not  think  it  is  necessary  to  come  to 
any  absolute  determination  upon  that 
point,  because  it  is  of  the  very  essence  of 
such  a  case  as  this  to  show  that  the  price 
at  which  the  property  was  sold  to  the 
company  was  in  excess  of  what  has  been 
called  the  real  price,  or  the  true  value. 
Now,  what  evidence  is  there  here  upon 
which  your  lordships  would  be  entitled  to 
act,  that  the  property  in  question,  when 
purchased  by  the  company,  was  sold  to 
them  at  a  price  in  excess  of  the  real  value, 
or  the  market  value,  in  whichever  way 
you  put  it  ?  I  admit  that  there  may  be 
considerable  ground  for  suspicion  that  the 
price  was  in  excess  of  it.  But  obviously 
for  such  a  case  as  the  appellant  seeks  to 
make  out  here  much  more  than  that  is 
necessary.  It  is  of  the  very  essence  of  the 
case,  which  rests  upon  his  proving  what 
he  claims,  namely,  a  secret  profit  improp- 
erly made,  that  he  should  prove  that  there 
has  been  that  excess  which  he  alleges." 
And  on  a  full  examination  of  the  facts  the 
conclusion  was  reached  that  there  was  not 
the  slightest  evidence  to  show  that  dis- 
closure was  not  made,  or  that  the  other 
directors  were  not  well  aware  of  the  re- 
spondent's position.  All  of  the  other 
lords  were  of  the  same  opinion,  both  as 
to  the  failure  of  the  evidence  and  as  to 
the  sufficiency  of  the  remedy  against  the 
respondent,  had  the  facts  sustained  the 
claim  made,  and  had  the  claim  been  made 
by  one  entitled  to  the  remedy.  Cavendish 
Bentinck  v.  Fenn,  12  App.  Cas.  652. 

Lord  Blackburn,  in  McPherson  v. 
Watt,  3  App.  Cas.  254,  lays  down  the 
rule  applicable  to  these  cases  thus  :  "The 
mere  fact,  therefore,  that  he  does  not  dis- 
close that  he  is  a  purchaser,  or  that  he  is 
interested  in  the  purchase,  in  cases  where 
the  client  might  say,  'It  was  your  duty 
to  give  me  such  advice,'  gives  the  client  a 
right,  upon  discovering  the  fact  that  the 
purchaser  was,  in  whole  or  in  part,  the 
attorney  whose  duty  it  was  to  give  him 
advice,  to  say,  '  I  have  an  option  either  to 
set  the  purchase  aside  if  I  please,  or  to 
let  it  stand  if  I  prefer  to  do  so.'  He  is 
entitled  to  say,  '  This  may  be  a  very  fair 
and  proper  bargain,  but  I  do  not  choose 
to  let  it  stand.'  "      But  the  relief  which 


1  Lord  Herschell  thus  dealt  with  the 
appellant's  material  contentions  in  the 
matter:  "First,  it  is  said  to  be  a  case  of 
a  secret  profit  made  by  an  agent,  which 
profit  he  is  therefore  bound  to  hand  over 
to  his  principal.  Of  course  it  cannot  be 
doubted  that  the  respondent,  as  a  director 
of  the  company,  was  in  the  position  of  an 
agent ;  and  undoubtedly  if  he  filled  any 
fiduciary  position  towards  them  at  the 
time  when  he  purchased  this  property,  he 
would  be  bound  to  pay  to  tlie  company 
the  difference  between  the  price  at  which 
he  purchased  it  and  the  price  at  which  it 
vras  sold  to  the  company.  But  here  it  is 
beyond  question  that  at  the  time  when 
the  purchase  was  made,  Mr.  Fenn  and  his 
co-adventurers  were  none  of  them  in  any 
sort  of  fiduciary  relation  to  the  company, 
the  existence  of  which  at  that  time  was 
not  even  contemplated.  Again,  there 
probably  is  little  doubt  that  if  an  agent 
of  a  company  is  employed  by  that  com- 
pany to  make  a  purchase  for  them  in  the 
market  of  goods  of  any  description,  and  if 
instead  of  making  that  purchase  in  the 
market  at  the  market  price  he  sells  to  his 
company  goods  of  the  required  description 
which  he  happens  to  own,  at  a  price  in 
excess  of  the  market  price,  he  can  be  made 
to  pay  to  the  company  that  excess,  so  as 
to  leave  their  purchase,  as  it  ought  to  have 
been,  at  the  market  price,  according  to  the 
obligations  which  he  is  under  to  them. 
But,  in  the  present  case,  the  purchase  that 
was  made  was  a  purchase  of  a  specific 
property  ;  it  was  that  specific  property 
alone  which  the  agent,  the  director,  was 
authorized  to  purchase.  It  was  not  left 
to  him  to  purchase,  at  the  best  price  at 
which  they  could  be  obtained,  goods  or 
land  of  a  particular  description  ;  but  his 
agency,  so  far  as  it  existed  at  all,  was  an 
agency  to  purchase  this  specific  property 
in  which  it  is  proved  he  had  an  interest. 
Now,  I  am  by  no  means  prepared  to  say 
that  the  argument  of  the  appellant  is  well 
founded  that  such  a  case  as  this  is  a  par- 
allel case  to  the  class  of  cases  to  which  I 
have  alluded,  where  an  agent  employed  to 
go  into  the  market  and  buy  at  the  market 
price  sells  his  own  goods  to  the  company 
at  something  above  the  market  price.    But 
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The  following^  are  propositions  relating  to  directors  of  a  com- 
pany, as  laid  down  by  Lord  Romilly,  M.  R. :  (1)  Directors  of  a 
company  issuing  a  prospectus  are  bound  to  disclose  every  mate- 
rial fact ;  and,  if  they  do  not,  they  will  be  held  liable  to  indemnify 
any  person  who  talies  shares  from  the  company  on  the  faith  of 
the  prospectus,  against  any  loss  which  may  be  occasioned  to  him 
by  reason  of  such  concealment,  even  although  they  may  have  be- 
lieved that  the  concealment  will  be  beneficial  to  the  persons  in- 
duced to  take  the  shares.  (2)  A  fact  which,  if  disclosed,  would 
have  so  discredited  the  company  as  to  prevent  its  formation,  is  a 
material  fact  within  the  meaning  of  the  foregoing  proposition. 
(3)  The  estate  of  a  deceased  director  is  liable  in  equity  in  respect 
of  such  indemnity,  to  the  same  extent  as  the  director  would  have 
been  if  living.  (4)  A  transferee  of  shares  has  no  greater  right 
to  be  indemnified  by  the  directors  in  respect  of  their  misconduct 
in  issuing  a  prospectus  than  the  original  allottee  would  have  had ; 


the  court  will  give  is  to  rescind  the  con- 
tract, if  the  parties  are  willing  to  rescind 
it ;   but  the  court  will  not,  because  the 
agent  who  sold  to  his  principal,  without 
informing    him   that  he   was   really   the 
seller,  was  in  error  in  so  doing,   compel 
him  to  pay  back  to  his  principal  the  dif- 
ference  between  the   price   at   which   he 
bought  the  property,  it  may  be  years  be- 
fore, and  the  price  which  he  obtained  for 
it  from  his  principal.     Nor  will  the  court 
ascertain  what  was  the   market   price   of 
the  property  at  the  time  of  the  sale  to  the 
principal,   and  say  that  the  principal  is 
entitled  to  recover  back  from  his  agent 
the  difference  between  the  sum  which  he 
paid  him  and  that  which  the  court  ascer- 
tains to  have  been  the  market  price  at  the 
time.     In  re  Cape  Breton  Co.,  26  Ch.  Div. 
221,  229.      The  principle  would  be  that 
the  company  were  at  liberty  to  treat  the 
sellers  as  trustees  of  the  property  for  the 
company,  and,  treating  them  as  trustees, 
to  allow  them  only  what  they  paid  for  the 
property,  and,  if  they  got  anything  else 
out  of  the  coffers  of  the  company,  to  make 
them  account  for  that.     But  in  la  re  Am- 
brose   Lake  Tin  &  Copper   Manuf.    Co., 
14  Ch.  Div.  390,  it  was  held  that  neither 
on  principle  nor  on  authority  can  that  be 
maintained,  unless,  at  the  time  when  the 
so-called  vendor  acquired  the  property,  he 
either  acquired  it  for  the  company,  or  was 
in  such  a  position  of  fiduciary  relation  to 
the  company  that  any  purchase  made  by 
him  of  property  available  for  the  company 
must  be  considered  as  a  purchase  made  by 
him  as  a  trustee  for  the  company.      In 
that  case,  what  the   court  does  is  to  go 
back   to   the  original  purchase  made  hy 
the  person  who  afterwards  purports  to  sell 


to  the  company  at  an  advanced  price,  and 
to  say,  'This  was  already  tlie  company's  at 
the  price  which  you  originally  gave  for  it 
when  you  were  a  trustee  for  the  company. 
That  price  you  are  entitled  to  receive  out 
of  the  coffers  of  the  company,  and  any- 
thing else  is  a  sum  paid  to  you  for  nothing, 
which  you  are  not  entitled  to  retain.'  But 
neither  on  principle  nor  authority  can  the 
company,  not  seeking  to  set  aside  the 
transaction,  say:  "We  will  hold  you  as 
passing  this  to  the  company,  not  because 
you  originally  acquired  it  for  the  com- 
pany, but  because  you  entered  into  a  con- 
tract to  sell  to  the  company  which  is  not 
binding,  and  therefore  we  make  another 
contract  to  take  it  from  you  for  what  it 
originally  cost  you,  making  you  account 
for  whatever  else  under  that  invalid  con- 
tract you  stipulated  should  be  paid  for 
it.'  "  See  In  re  National  Funds  Assoc.  Co., 
10  Ch.  Div.  118;  Emma  Silver  Mining 
Co.  iJ.  Grant,  U  Ch.  Div.  918;  17  Ch. 
Div.  122;  /»  re  Anglo-French  Co-operative 
Soc,  21  Ch.  Div.  492  ;  Erlanger  v.  New 
Sombrero  Phosphate  Co.,  5  Ch.  Div.  73;  3 
App.  Cas.  1218;  Murphy  v.  O'Shea,  2  J. 
&  Lat.  422  ;  McPherson  v.  Watt,  3  App. 
Cas.  254;  Dunne  v.  English,  L.  K.  18  Eq. 
524;  Bagnall  v.  Carleton,  6  Ch.  Div.  371; 
Lewis  V.  Hillman,  3  H.  L.  Cas.  607;  Tyr- 
rell V.  Bank  of  London,  10  H.  L.  Cas.  26; 
Rothschild  v.  Brookman,  2  Dow.  &  C. 
188  ;  Gillett  v.  Peppercorne,  3  Beav.  78; 
Robinson  v.  MoUett,  L.  R.  7  H.  L.  802;  Or- 
gill's  Case,  21  L.  T.  N.  s.  221 ;  Hay's  Case, 
L.  R.  10  Ch.  593;  Cover's  Case,  L.  R.  20 
Eq.  114  ;  1  Ch.  Uiv.  182;  Handsworth  v. 
City  of  Glasgow  Bank,  5  Aiip.  Cas.  317; 
Clarke  v.  Dickson,  El.  B.  &  E.  148. 
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and  if  the  allottee  would  have  been  debarred  of  his  remedy  against 
the  directors  by  laches,  condonation,  or  otherwise,  the  transferee 
is  also  debarred  of  remedy.  And  (5)  Any  person  seeking  relief 
against  directors  of  a  company  in  respect  of  misconduct  in  issu- 
ing a  prospectus,  is  bound  to  come  promptly  for  relief. 

All  of  these  propositions  are  covered  by  the  important  case  of 
Peek  V.  Gurney,!  where  Lord  Romilly,  M.  R.,  delivers  a  most  elab- 
orate judgment.  Here,  in  July,  1865,  the  directors  of  a  company, 
formed  to  take  over  the  business  of  a  firm  which  they  knew  to  be 
insolvent,  issued  a  prospectus  in  which  the  fact  of  such  insolvency 
was  withheld  from  the  public.  If  the  fact  had  been  disclosed,  the 
company  would  not  have  been  formed.  The  directors  withheld 
the  fact,  honestly  believing  that  the  speculation  on  which  they 
were  about  to  embark  would  be  successful.  In  October  and  De- 
cember, 1865,  the  plaintiff,  on  the  faith  of  the  prospectus,  bought 
4n  the  market  shares  which  had  been  originally  allotted  to  a  part- 
ner in  the  insolvent  firm.  In  May,  1866,  the  company  stopped 
payment,  and  was  afterwards  wound  up,  and  the  plaintiff^  after 
considerable  litigation,  was  settled  on  the  list  of  contributories, 
and  was  compelled  to  pay  large  sums  in  respect  of  calls.  In 
March,  1868,  the  plaintiff  filed  the  bill  in  this  suit,  seeking  to  be 
indemnified  by  the  surviving  directors  and  the  estate  of  a  deceased 
director,  in  respect  of  his  losses.  It  was  held,  that  if  he  had  been 
an  original  allottee,  and  had  come  in  due  time,  he  would  have  been 
entitled  to  such  indemnity ;  but,  that  he  was  debarred  of  his  rem- 
edy on  the  ground,  first,  that  he  was  in  no  better  position  than 
the  allottee  from  whom  he  bought;  and,  secondly,  that  he  had 
come  too  late  for  relief. 

The  case  came  by  appeal  to  the  House  of  Lords,^  and,  although 
the  decision  of  Lord  Romilly,  M.  R.,  was  afiirmed,  and  the  appeal 
dismissed,  yet  it  was  on  grounds  radically  differing,  in  essential 
particulars,  from  those  adopted  by  Lord  Romilly.  On  the  ques- 
tion of  laches  in  connection  with  the  proceedings  instituted  by  the 
plaintiff.  Lord  Romilly  dealt  with  the  case  upon  the  principle 
established  by  many  decided  cases,  that  an  allottee  or  purchaser 
of  shares  in  a  company,  who  seeks  to  devest  himself  of  his  shares, 
upon  the  ground  of  his  having  been  induced  to  purchase  them  by 
misrepresentation,  cannot  be  relieved  if  he  has  continued  to  hold 
the  shares  without  objection,  after  knowledge,  or  with  the  full 
means  of  knowledge,  of  the  falsehood  by  which  he  has  been  drawn 
in  to  acquire  them.  These  cases  proceed  upon  the  ground  of  ac- 
quiescence, and  on  the  apphcation  of  a  more  general  principle  that 
an  agreement  induced  by  fraud  is  not  absolutely  void,  but  that  it 
1  L.  E.  13  Eq.  79.  ^  Peek  v.  Gumey,  L.  R.  6  H.  L.  377. 
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is  entirely  in  the  option  of  the  person  defrauded  whether  he  will 
be  bound  by  it  or  not.  But  the  suit  in  the  present  case  was  not 
for  the  rescission  of  the  contract,  but  was  founded  upon  the  loss 
the  plaintiff  sustained,  and  might  sustain,  in  consequence  of  the 
contract  he  had  entez-ed  into.  And  the  House  of  Lords  held  that 
the  doctrine  of  laches  did  not  apply  in  this  case  as  in  the  other ; 
but  that  this  was  a  proceeding  similar  to  an  action  at  law  for  de- 
ceit ;  and  that  the  only  amount  of  delay  which  could  be  a  bar  to 
relief  was  fixed  by  the  statute  of  limitations,  by  analogy  to  which 
equity  generally  proceeds  in  questions  of  laches.  And,  although 
the  order  of  Lord  Romilly  was  sustained  by  the  House  of  Lords, 
it  was  on  an  entirely  different  ground  from  the  grounds  relied  on 
by  the  court  below,  although  some  of  those  grounds  are  recognized 
by  the  House  of  Lords.  On  the  question  of  laches,  the  House  of 
Lords  held,  that  where  a  person  became  possessed  of  shares  in 
October,  1865,  and  the  company  was  ordered  in  June,  1866,  to  be 
wound  up,  and  he  contested  his  liability  to  be  made  a  contribu- 
tory, but  was,  in  July,  1867,  declared  liable  as  such,  and  in 
March,  1868,  filed  his  bill  against  the  directors  to  be  indemnified 
by  them,  the  delay  could  not  be  set  up  as  an  answer  to  the  suit. 
The  further  holdings  of  the  House  of  Lords  in  the  case  are :  — 

1.  That  a  prospectus  of  an  intended  company  ought  not  to  mis- 
represent actual  and  material  facts,  or  to  conceal  facts  material  to 
be  known,  the  misrepresentation  or  concealment  of  which  may 
improperly  influence  and  mislead  the  mind  of  the  reader,  for  if  he 
is  thereby  deceived  into  becoming  an  allottee  of  shares,  and,  in 
consequence,  suffers  loss,  he  is  entitled  to  proceed  against  those 
who  had  thus  misled  him.  But  the  responsibility  of  directors  who 
issue  a  prospectus  for  an  intended  company,  misrepresenting  act- 
ual and  material  facts,  or  concealing  facts  material  to  be  known, 
does  not,  as  of  course,  follow  the  shares  on  their  transfer  from  an 
allottee  to  his  vendee.  In  order  that  this  third  person,  the  ven- 
dee, should  be  enabled  to  maintain  any  proceeding  at  law,  or  in 
equity,  against  the  directors,  in  respect  of  losses  occasioned  by  his 
belief  in  the  prospectus  and  his  consequent  procurement  of  shares, 
he  must  show  some  direct  connection  between  them  and  himself 
in  the  communication  of  the  prospectus,  and  its  influence  upon  his 
conduct  in  becoming  an  allottee. 

2.  Where  one  of  the  projectors  of  a  company,  a  partner  of  the 
old  firm  which  sold  its  business  to  the  company,  set  up  as  a  de- 
fence that  he  had  not  taken  part  in  preparing  or  issuing  the  pro- 
spectus, but  he,  knowing,  however,  all  that  the  other  directors 
knew,  consented  to  become  a  director  of  the  company,  signed  the 
memorandum  and  articles  of  the  association,  and  shares  were  ap- 
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propriated  to  liim ;  he  could  not,  under  these  circumstances,  avail 
himself  of  such  a  defence. 

3.  The  proceeding  in  such  a  case  is  like  an  action  at  law  for  de- 
ceit (the  same  principle  being  applicable  in  such  a  matter,  both  at 
law  and  in  equity),  and  is,  therefore,  of  a  personal  character,  and  the 
estate  of  a  deceased  director,  not  being  alleged  and  proved  to  have 
derived  benefit  from  the  deceit,  his  executors  cannot  be  made  liable 
to  compensate  the  person  who  asserts  that  he  has  been  injured  by  it. 

4.  The  proper  purpose  of  a  prospectus  of  an  intended  company 
is  to  invite  persons  to  become  allottees  of  the  shares,  or  original 
shareholders  in  the  company,  and  when  it  has  performed  this 
office  it  is  exhausted. 

5.  Although  mere  non-disclosure  of  facts,  unless  such  non-dis- 
closure has  had  the  effect  of  making  the  disclosed  facts  abso- 
lutely false,  would  not  be  sufficient  to  sustain  a  proceeding  which 
was  really  in  the  nature  of  an  action  for  misrepresentation, 
yet  where  a  prospectus  for  an  intended  company  was  prepared 
by  the  projectors  (the  directors  of  the  company),  and  was  issued 
by  them  to  the  public,  which  contained  misrepresentations  of 
facts,  the  facts  being  known  to  those  who  issued  the  prospectus ; 
and  it  also  concealed  the  existence  of  a  deed  which  was  material 
to  be  known,  and  which,  if  known,  would  in  all  probability 
have  prevented  the  formation  of  the  company;  and,  being  ad- 
dressed to  the  whole  public,  any  one  might  take  up  the  prospec- 
tus and  appropriate  to  himself  its  representations,  by  applying  for 
an  allotment  of  shares  ;  yet,  as  when  the  allotment  was  completed 
the  office  of  the  prospectus  was  exhausted,  a  person  who  had  not 
become  an  allottee,  but  was  only  a  subsequent  purchaser  of  shares 
in  the  market,  was  not  so  connected  with  the  prospectus  as  to 
render  those  who  had  issued  it  liable  to  indemmfy  him  against 
the  losses  which  he  had  suffered  in  consequence  of  the  purchase.^ 

1  The  duties  of  persons  who   issue  a,  provingly  in   Central   Ry.   Co.   of  Vene- 

prospectus   are   thus   laid   down   in  New  zuela  i'.  Kisch,  L.   R.  2  H.   L.  99,  113  ; 

Brunswick  &  Canada  Railway  Co.  v.  Mug-  and  in  Henderson  v.  Lacon,  L.  R.  5  Eq. 

1  Dr.  &  Sin.  363,  381  :   "Those  249,  263.     See  Oakes  v.  Turquaiid,  L.  E. 


who   issue  a  prospectus,    holding  out   to  2  H.  L.  325.     Lord  Eldon  said,  in  Evans 

the    public   the   great   advantages   which  i;.  Bicknell,  6  Ves.  174.  182,  "  It  is  a  very 

will  accrue  to  persons  who  will  take  shares  old  head  of  equity  that  if  a  representation 

in  a  proposed  undertaking,  and  inviting  is  made  to  another  person  going  to  deal 

them  to  take  shares  on  the  faith  of  the  rep-  in  a  matter  of  interest  u]iou  the  faith  of 

resentations  therein  contained,  are  hound  that  representation,  the  former  shall  make 

to  state  everything  with  strict  and  scrupu-  that  representation  good  if  he  knows  it  to 

lous  accuracy,  and  not  only  to  abstain  from  be  false."    The  principle  of  these  oases  was 

stating  as  fact  that  which  is  not  so,  but  acted  on  in  Burrowes  v.  Lock,  10  Ves.  470; 

to  omit  no  one  fact  within  their  knowledge  Slim  r.  Croucher,  1  De  G.  F.  &  J.  518; 

the  existence  of  which  might  in  any  de-  Colt  v.  WooIIaston,  2  P.  Wms.  154;  Green 

gree  atfeot  the  nature  or  extent  or  qual-  v.  Barrett,'  1  Sim.  45  ;  Cridland  v.  Lord 

ity  of  the  privileges  and  advantages  which  De  Mauley,  1  De  G.   &  Sm.   459  ;  Ram- 

the  prospectus  holds  out  as  inducements  shire  v.  Bolton,  L.  R.  3  Kq.  294  ;  Hill  v. 

to  take  shares."     This  has  been  cited  ap-  Lane,  L.  R.  11  Eq.  215;  Bany  v.  Cro,skej, 
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In  The  Overend  Gurney  Co.  v.  Gibb,i  it  was  held  by  the  House  of 
Lords,  in  sustaining  a  demurrer  to  a  bill  filed  by  the  company 
against  the  directors  :  — 

1.  That  facts  which  may  show  imprudence  in  the  exercise  of 
powers  undoubtedly  conferred  upon  directors,  will  not  subject 
them  to  personal  responsibility ;  the  imprudence  must  be  so  great 
and  manifest  as  to  amount  to  crassa  negligentia,  or  malfeasance, 
which,  to  make  the  directors  liable,  must  be  distinctly  charged. 

2.  In  a  company  formed  for  the  purchase  of  a  business,  where 
the  power  to  make  the  purchase  was  distinctly  conferred  on  the 
directors,  though  the  character  of  the  business  turned  out  to  be 
ruinous,  unless  that  character  was  obviously  apparent  when  the 
purchase  was  made,  the  directors  will  not  be  personally  responsi- 
ble for  making  it. 

3.  Where  directors  of  a  company  act  as  in  this  case,  rather  as 
agents  or  mandatories,  than  trustees,  and  are  authorized  to  do  an 


2  J.  &  H.  1,  30,  in  equity,  although,  in 
these  cases  it  was  claimed  that  there  was 
an  adequate  remedy  at  law  for  the  plain- 
tiffs. 

In  Burnes  v.  Peimell,  2  H.  L.  Cas.  497, 
it  is  laid  down  that  it  is  the  suppressio 
veri  or  the  suggestio  falsi  which  is  the 
foundation  of  the  right  to  relief  in  equity, 
and  this  exists  whether  it  was  fraudu- 
lently or  mistakenly  done.  The  super- 
added guilty  intention  gives  the  criminal 
jurisdiction,  hut  this  does  not  take  away 
the  equitable  jurisdiction.  A  man  may 
not  have  intended  to  deceive,  and  may 
have  believed  that  he  did  not,  when  he  was 
really  suppressing  the  truth  or  suggesting 
what  was  false.  If  so  he  is  not  liable  to 
an  indictment  in  a  criminal  court,  but  he 
is  equally  responsible  in  equity  as  if  he 
had  while  committing  these  acts  done  so 
with  a  view  to  injure  others  or  to  benefit 
himself.  See  Bargate  v.  Shortridge,  5  H. 
L.  Cas.  297;  New  Brunswick  Land,  &c.  Co. 
V.  Conybeare,  9  H.  L.  Cas.  711  ;  Central 
Railway  Co.  of  Venezuela  v.  Kisch,  L.  R. 
2  H.  L.  99,  110;  Cornfoot  v.  Fowke,  6  M. 
&  W.  358  ;  Fuller  o.  Wilson,  3  Q.  B.  58  ; 
Evans  v.  Collins,  3  Q.  B.  78,  n.  ;  5  Q.  B. 
804  ;  Taylor  v.  Ashton,  11  M.  &  W.  401  ; 
Langridge  v.  Levy,  2  M.  &  W.  519  ;  4  M. 
&  W.  337;  Evans  v.  Bicknell,  6  Ves.  171; 
Pasley  v.  Freeman,  3  T.  R.  51;  Stainbank 
V.  Fernley,  9  Sim.  556;  Daniel  v.  Mitchell, 
1  Story,  172  ;  Napier  v.  Elam,  6  Yerg. 
108  ;  Parkham  u.  Randolph,  4  How.  435  ; 
McAllister  v.  Barry,  2  Hayw.  290;  Livings- 
ton V.  Peru  Iron  Co.,  2  Paige,  390;  United 
States  Bank  v.  Lee,  13  Peters,  107;  Bur- 
rowes  I'.  Ijock,  10  Ves.  470.  In  Barry  v. 
Croskey,  2  J.  &  H.  1,  22,  the  principles 
applicable  to  such  cases  are  stated  as  fol- 


lows :  First,  every  man  must  be  held  re- 
spousilile  for  the  consequences  of  a  false 
representation  made  by  him  to  another, 
upon  which  that  other  acts,  and  so  acting 
is  injured  or  damnified.  Secondly,  every 
man  must  be  held  responsible  for  the  con- 
sequences of  a  false  representation  made 
by  him  to  another,  upon  which  a  third 
person  acts,  and  so  acting  is  injured  or 
damnified,  provided  it  appear  that  such 
false  representation  was  made  with  the  in- 
tent that  it  should  be  acted  upon  by  such 
third  person  in  the  manner  that  occasions 
the  injury  or  loss.  But,  thirdly,  to  bring 
it  within  the  principle,  the  injury  must  be 
the  immediate  and  not  the  remote  conse- 
quence of  the  representation  thus  made. 
To  render  a  man  responsible  for  the  con- 
sequences of  a  false  representation  made 
by  him  to  another,  upon  which  a  third 
person  acts,  and  so  acting  is  injured  or 
damnified,  it  must  appear  that  such  false 
representation  was  made  with  the  direct 
intent  that  it  should  be  acted  upon  by 
such  third  person  in  the  manner  that  occa- 
sions the  injury  or  loss.  See,  further, 
Keates  v.  Earl  Cadogan,  10  C.  B.  591  ; 
Scott  V.  Dixon,  29  L.  J.  Ex.  62,  n.  ;  Ger- 
hard V.  Bates,  2  E.  &  B.  476  ;  Cullen  v. 
Thompson,  4  Macq.  Sc.  Ap.  424  ;  The  Na- 
tional Exchange  Co.  of  Glasgow  v.  Drew, 

2  Macq.  103  ;  Ayre's  Case,  25  Beav.  513  ; 
Ranger  v.  The  Great  Western  Ry.  Co.,  5 
H.  L.  Cas.  86  ;  Conybeare  v.  The  New 
Brunswick,  &c.  Co.,  1  De  G.  F.  &  J.  578; 
Langridge  v.  Levy,  2  M.  &  W.  519;  Evans 
0.  Bicknell,  6  Ves.  182  ;  Bedford  i:  Bag- 
shaw,  4  H.  &  N.  538  ;  Pasley  v.  Freeman, 

3  T.  R.  51  ;  The  Royal  British  Bank  o. 
Nicol,  6  Jur.  n.  s.  207. 

1  L.  R.  6  H.  L.  480. 
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act  m  Itself  imprudent,  and  one  which  the  principal  ought  not  as 
a  matter  of  prudence,  to  have  authorized,  the  directors  are  not  to 
be  held  responsible  for  the  consequences  resulting  from  doing  the 
act  which  their  principals  authorized  them  to  do.i 

Directors  of  a  company  were  held  liable  for  cheques  signed  or 
sanctioned  by  them,  used  for  the  purchase  of  shares  in  the  com- 
pany, where  the  articles  of  association  empowered  them  "  to  buy, 
sell,  or  loan,  on  all  descriptions  of  shares,  including  sliares  issued 
by  the  company,  —  not  being  speculative  transactions  for  the  rise 
and  fall  of  shares ; "  where  the  transaction  was  of  a  speculative 
character.^ 

2.  Incorporated  Companies  and  Municipal  Corporations. 
As  to  Necessity  of  Company's  Seal  to  Contracts. 

The  old  doctrine  that  a  corporation  could  not  contract  except 
under  seal  has  been,  in  modern  times,  largely  broken  into. 

It  has  been  held  in  England,  that  whenever  a  corporation  is 
created  for  particular  purposes,  which  involve  the  necessity  for 
frequently  entering  into  contracts  for  goods  or  works  essentially 
necessary  for  carrying  on  the  purposes  for  whicli  the  corporation 
is  created,  into  execution,  a  demand  in  respect  to  goods  or  works 
which  have  actually  been  supplied  to  and  accepted  by  the  corpora- 
tion, and  of  whicli  they  had  the  full  benefit,  may  be  enforced  by 
action  of  assumpsit,  and  the  corporation  will  be  liable,  though  the 
contract  was  by  parol  only  and  not  by  deed.^ 

1  See  Turquand  v.  Marshall,  T,.  E.  4  shareholders,  and  are  answerahle  to  their 
Ch.  376  ;  Oakes  u.  Turquand,  L.  R.  2  H.  cestuis  que  trust  for  the  due  employment 
L.  326  ;  Vigers  v.  Pike,  8  CI.  &  i\  562  ;  of  the  funds  entrusted  to  them.  ...  A 
Bovey  v.  Tracey,  2  Eq.  Gas.  Ab.  163  ;  plea  of  ignorance  by  a  director,  or  that 
Corporation  of  Ludlow  v.  Greenhouse,  1  anything  was  done  by  him  for  the  sake  of 
Bli.  N.  s.  17;  Charitable  Corporation  v.  conformity,  is  merely  a  plea  of  guilty,  and 
Sutton,  2  Atk.  400  ;  Attorney-General  v.  it  is  an  admission  of  liability  to  account 
Wilson,  Cr.   &  P.  1,   28  ;  York  &  North  for  the  sums  misapplied." 

Midland  Ry.  Co.   v.   Hudson,  16  Beav.  '  Clarke  v.  Cuckfield  Union,  21  L.  J. 

485.  Q.  B.  349;  Haigh  v.  North  Brierley  Union, 

2  Land  Credit  Company  of  Ireland  v.  E.  B.  &  E.  873  ;  28  L.  J.  Q.  B.  62 ;  Sand- 
Lord  Fernioy,  L.  R.  8  Eq.  7.  The  court  ers  v.  St.  Neot's  Union,  8  Q.  B.  810  ; 
said:  "  Neither  the  memorandum  nor  the  Paine  v.  The  Strand  Union,  lb.  326; 
articles  mention  the  purchase  of  shares  of  Church  v.  The  Imperial  Gas  Light  & 
the  company  ;  and  even  if  that  could  be  Coke  Co.,  6  A.  &  E.  846  ;  De  Grave  v. 
implied  in  this  case  it  must  be  with  the  The  Mayor,  &c.  of  Monmouth,  4  C.  &  P. 
restrictions  mentioned  that  the  purchase  111;  Beverley  u.  The  Lincoln  Gas  Light 
is  not  made  for  speculation.  The  pay-  &  Coal  Co.,  6  A.  &  E.  829  ;  The  Copper 
ment  was  not  justified  by  the  rules  and  Miners  Co.  v.  Fox,  20  L.  J.  Q.  B.  174 ; 
principles  on  which  the  company  was  Bac.  Ab.  tit.  Corporations,  E  ;  Com.  Dig. 
founded.  This  being  so,  all  the  directors  tit.  Franchises,  F,  12,  13  ;  The  London 
who  made  or  sanctioned  the  payment  are  Gas  Light  &  Coal  Co.  v.  NichoUs,  2  C.  & 
liable  to  refund  it,  or  so  much  of  it  as  P.  365  ;  The  Mayor,  &c.  of  Stafford  v.  Till, 
they  individually  sanctioned.  Directors  4  Bing.  75  ;  The  East  London  Waterworks 
are,  so  far  as  regards  the  employment  of  Co.  v.  Bailey,  4  Bing.  283. 

the  funds  of  the  company,  trustees  for  the 
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The  case  of  Clarke  v.  Cuckfield  Uiiion,i  was  followed  and  ap- 
proved in  Nicholson  v.  Bradford  Union,^  where  the  plaintiffs  sup- 
plied coal  from  time  to  time  to  the  defendants,  the  guardians  of  a 
poor-law  Union,  for  the  use  of  their  workhouse,  under  articles  of 
agreement  between  the  plaintiff  and  the  defendants  executed  by 
the  plaintiff,  but  not  under  the  seal  of  the  defendants.  The  de- 
fendants received  and  used  some  of  the  coals.  In  an  action  for 
goods  sold  and  delivered  it  was  held  that,  as  the  goods  had  been 
supplied  and  accepted  by  the  defendants,  and  were  such  as  must 
necessarily  be  from  time  to  time  supplied  for  the  very  purposes 
for  which  the  defendants  were  incorporated,  the  defendants  were 
liable  to  pay  for  the  coals  although  the  contract  was  not  under 
seal.  Lord  Blackburn,  in  delivering  the  judgment  of  the  court, 
refers  to  the  important  distinction  between  an  action  against  a 
corporation  where  the  contract  is  not  under  seal,  where  the  con- 
tract is  executory,  where  the  corporation  has  not  derived  any  ben- 
efit under  the  contract,  and  a  case  such  as  Nicholson  v.  Bradford 
Union  where  the  contract  has  been  executed  and  the  coi'poration 
has  received  the  full  benefit  of  it.* 

A  company  entering  into  a  contract  for  the  purchase  of  goods, 
and  having  power  to  do  so,  is  bound  by  such  contract,  although  the 
goods  may  not  be  intended  to  be  used  for  the  purposes  of  the  com- 
pany, and  although  this  fact  may  be  known  to  the  person  with  whom 

1  21  L.  J.  Q.  B.  349.  thorities  have  questioned  the  soundness  of 
"  L.  R.  1  Q.  B.  620.  that  decision,  and,  as  pointed  out  in  the 
^  The  following  are  the  remarks  of  Lord  judgment  in  that  case,  there  are  prior  deci- 
Blackburn  on  the  point  involved  :  "  It  is  sions  in  the  Court  of  Exchequer  which  it 
not  necessary  to  express  any  opinion  as  to  is  difficult  to  reconcile  with  it.  We  think, 
what  might  have  been  the  case  if  the  plain-  however,  that,  as  far  as  it  extends  to  such 
tiff  had  been  suing  on  this  contract  for  a  a  case  as  the  present,  at  least,  the  case  was 
refusal  to  accept  the  coals,  or  any  other  rightly  decided.  There  may  be  cases  in 
breach  of  the  contract  whilst  still  exeeu-  which  the  circumstances  are  different  from 
tory,  or  how  far  the  principle  of  London  those  in  Clarke  v.  Cuckfield  Union  and  the 
Dock  Company  v.  Sinuott,  8  E.  &  B.  .347,  present  case,  and  which  would  still  be  gov- 
would  then  have  a])plied  to  such  a  con-  erned  by  the  principles  laid  down  in  the 
tract.  The  goods  in  tlie  present  case  have  decisions  in  the  Exchequer  ;  those  we 
actually  been  supplied  to  and  accepted  leave  to  be  decided  when  they  arise  ;  but 
by  the  corporation  ;  they  were  such  as  so  far  as  those  prior  decisions  are  incon- 
must  necessarily  be  from  time  to  time  sistent  with  the  decision  in  Clarke  y. 
supplied  for  the  very  purposes  for  which  Cuckfield  Union  we  jirefer  to  follow  the 
the  body  was  incorporated,  and  tliey  were  authority  of  Clarke  v.  Cuckfield  Union, 
supplied  under  a  contract,  in  fact,  made  which  we  think  founded  on  justice  and  con- 
by  the  managing  body  of  the  corporation,  venience."  Nicholson  v.  Bradfoid  Union, 
If  the  defendants  had  been  an  unincorpo-  L.  R.  1  Q.  B.  620.  See  The  Mayor,  &c. 
rated  body  nothing  would  have  remained  of  Ludlow  v.  Charlton,  6  M.  &  \V.  815; 
but  the  duty  to  pay  for  them.  We  think  Diggle  v.  The  London,  &c.  Ry.  Co.,  5  Ex. 
that  the  body  corporate  cannot  under  such  442;  Lamprefl  o.  The  Billericay  Union, 
circumstances  escape  from  fulfilling  that  3  Ex.  283  ;  Smart  u.  West  Ham  Union, 
duty  merely  because  the  contract  was  not  10  Ex.  867;  11  Ex.  867;  The  London 
under  seal.  The  case  of  Clarke  v.  Cuck-  Dock  Co.  v.  Sinnott,  8  E.  &  B.  347  ;  Ar- 
field  Union,  21  L.  J.  Q.  B.  349,  is  in  its  nold  v.  Mayor  of  Poole,  4  M.  &  G.  860  ; 
facts  undistinguishahle  from  the  present  Copper  Miners'  Co.  v.  Fox,  16  Q.  B.  229. 
case.     We  are  aware  that  very  high  au- 
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the  contract  is  entered  into.  A  company,  C,  formed  for  the  pur- 
pose (amongst  others),  of  constructing  railways,  by  a  letter  from 
the  secretary  gave  an  order  to  company  E.  for  500  tons  of  rails  at 
a  certain  price,  to  be  paid  for  by  three  months  acceptances  from 
the  date  of  delivery.  The  managing  director  of  Company  E.  was 
also  a  director  of  Company  C.  The  rails  were  intended  to  be  used 
in  the  construction  of  a  line  of  railway  which  the  managing  di- 
rector of  Company  C,  and  not  the  company  itself,  had  undertaken 
to  make.  The  rails  were  made,  but  were  not  delivered,  in  conse- 
quence of  Company  C.  being  ordered  to  be  wound  up.  Held,  that 
the  secretary's  order  was  binding  on  Company  C,  although  not 
under  seal,  and  although  the  managing  director  of  Company  E. 
might  have  known  the  purpose  for  which  the  rails  were  to  be 
used  ;  and  also,  that  Company  E.  was  entitled  to  prove  in  the 
winding  up  for  damages  occasioned  by  the  non-acceptance  of  the 
rails ;  and  that  the  court  would  not  sanction  the  giving  of  accept- 
ances by  the  official  liquidator  for  the  price  of  the  rails.' 


2  In  re  Contract  Corporation,  Claim  of 
Ebbw  Vale  Company,  L.  R.  8  Eq.  14. 

The  question  that  was  raised  in  this 
case,  but  not  pressed,  that  a  corporation 
cannot  contract  without  seal,  was  decided 
in,  among  other  cases,  South  of  Ireland 
Colliery  Co.  v.  Waddle,  L.  R.  3  C.  P.  463, 
where  Bovill,  C.  J.,  says  :  "The  objection 
is  entirely  a  technical  one  ;  but,  though 
technical,  if  it  be  in  accordance  with  law 
the  court  is  bound  to  give  etfect  to  it. 
Originally  all  contracts  by  corporations 
were  required  to  be  under  seal.  From 
time  to  time  certain  exceptions  were  in- 
troduced, but  these  for  a  long  time  had 
reference  only  to  matters  of  trifling  impor- 
tance and  frequent  occurrence,  such  as  the 
hiring  of  servants  and  the  like  ;  but  in 
progress  of  time,  as  new  descriptions  of 
corporations  came  into  existence,  the  courts 
came  to  consider  whether  these  exceptions 
ought  not  to  be  extended  in  the  case  of 
corporations  created  for  trading  and  other 
purposes.  At  hrst  there  was  considerable 
conflict ;  and  it  is  impossible  to  reconcile 
all  the  decisions  on  the  subject.  But  it 
seems  to  me  that  the  exceptions  created 
by  the  recent  cases  are  now  too  firmly 
established  to  be  questioned  by  the  earlier 
decisions,  which,  if  inconsistent  with  them, 
must,  I  think,  be  held  not  to  be  law. 
These  exceptions  apply  to  all  contracts  by 
trading  corporations  entered  into  for  the 
purposes  for  which  they  are  incorporated. 
A  company  can  only  carry  on  business  by 
agents,  managers,  and  others  ;  and  if  the 
contracts  made  by  these  persons  are  con- 
tracts which  relate  to  objects  and  pur- 
poses of  the  company,  and  are  not  incon- 


sistent with  the  rules  and  regulations 
which  govern  their  acts,  they  are  valid 
and  binding  on  the  company,  though  not 
under  seal.  It  has  been  urged  tliat  the 
exceptions  to  the  general  rule  are  still  lim- 
ited to  matters  of  frequent  occurrence  and 
small  importance.  The  authorities,  how- 
ever, do  not  sustain  that  argument.  It 
can  never  be  that  one  rule  is  to  obtain  in 
the  case  of  a  contract  for  £50  or  £100, 
and  another  in  the  case  of  £50,000  or 
£100,000."  In  Henderson  w.  Australian 
Royal  Mail  Steam  Nav.  Co.,  5  E.  &  B. 
409,  the  existence  as  well  as  the  propriety 
of  the  modern  rule  was  affirmed.  In  this 
case  Erie,  J.,  said  :  "1  cannot  think  that 
the  magnitude  or  the  insignificance  of  the 
contract  is  an  element  in  deciding  cases  of 
this  sort.  No  doubt  when  the  exception 
originated  it  was  applied  to  small  matters, 
such  as  the  appointment  of  servants,  being 
all  that  municipal  corporations  required. 
But  as  soon  as  it  became  extended  to  trad- 
ing corporations  it  was  applied  to  drawing 
and  accepting  bills  of  any  amount ;  and 
this  shows  that  insignificance  is  not  an 
element.  Neither,  I  think,  is  frequency. 
The  first  time  that  a  company  makes  a 
contract  of  any  kind,  that  contract  must 
have  been  unprecedented.  The  question 
is,  I  think,  whether  the  contract  in  its 
nature  is  directly  connected  with  the  pur- 
pose of  the  incorporation." 

In  Clarke  v.  Cuckfield  Union,  1  Bail. 
C.  C.  85,  it  was  laid  down  by  Wightman, 
J.,  that  the  general  rule  that  a  corporation 
aggregate  cannot  contract  except  by  deed 
admits  of  an  exception  in  cases  where  the 
making  of  a  certain  description  of  contract 
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3.  English  Companies'  Acts. 

Many  questions  have  arisen  in  England  with  reference  to  sales 
of  shares  in  companies  under  the  English  Companies'  Acts,  and, 


is  necessary  and  incidental  to  the  purposes 
for  whitfh  the  corporation  was  created. 
The  same  principle  was  acted  upon  in 
Beverley  r.  The  Lincoln  Gas  Light  &  Coke 
Co.,  6  A.  &  E.  829  ;  Sanders  v.  St.  Neot's 
Union,  8  Q.  B.  810  ;  Copper  ittiners'  Co. 
V.  Fox,  16  Q.  B.  229  ;  Broughton  v.  The 
Manchester  Waterworks'  Co.,  3  B.  &  Aid. 
1  ;  Australian  Royal  Mail  Steam  Nav.  Co. 
V.  Marzetti,  11  Ex.  228;  The  Fishmongers' 
Co.  V.  Robertson,  5  M.  &  G.  131 ;  Eeuter 
V.  Electric  Tel.  Co.,  6  E.  &  B.  341  ;  and  in 
many  other  cases.  In  Australian  Eoyal 
Mail  Steam  Nav.  Co.  v.  Mirzetti,  11  Ex. 
228,  Pollock,  C.  B.,  said  :  "  It  is  now  per- 
fectly established  by  a  series  of  authorities 
that  a  corporation  may  with  respect  to 
these  matters  for  which  they  are  expressly 
created  deal  without  seal.  This  principle 
is  ioLinded  on  justice  and  public  conven- 
ience, and  is  in  accordance  with  common 
sense."  See  also  East  London  Water- 
works' Co.  V.  Bailey,  4  Bing.  283  ;  Finlay 
V.  Bristol  &  Exeter  Ey.  Co.,  7  Ex.  409  ; 
Lowe  V.  London  &  Northwestern  Ry.  Co., 
21  L.  J.  Q.  B.  361;  Lamprell  v.  Billericay 
Union,  3  Ex.  283  ;  The  Dean  and  Chapter 
of  Eochester  v.  Pierce,  1  Camp.  466  ;  The 
Mayor  of  Stafford  v.  Till,  4  Bing.  75  ;  The 
Mayor  and  Burgesses  of  Carmarthen  v. 
Lewis,  6  C.  &  P.  608. 

Anciently  it  was  held  that  a  corpora- 
tion aggregate  could  not  do  anything  with- 
out deed.  13  H.  8,  12  ;  4  H.  7,  6  ;  7  H. 
7,  9.  Afterwards  "  for  conveniency's  sake  " 
it  was  allowed  to  act  in  ordinary  matters 
without  deed,  as  to  retain  a  servant,  cook, 
or  butler  :  Plow.  91,  b.  ;  2  Saund.  305,  or 
to  appoint  a  bailiff  to  take  a  distress.  3  Lev. 
107.  But  in  case  of  anything  of  conse- 
quence, or  the  employing  any  one  to  act  on 
their  behalf  in  a  matter  which  was  not  an 
ordinary  service,  a  corporation  aggregate 
could  not  do  that  without  deed.  This  was 
the  distinction  taken  in  Home  and  Ivy's 
Case,  reported  in  1  Vent.  47;  1  Mod.  IS;  2 
Keb.  567.  See  Damper  v.  Syrams,  1  Rol. 
Ab.  514  ;  Rex  «.  Biggs,  3  P.  Wms.  419.  At 
length  it  seems  to  have  been  established 
that  though  they  could  not  contract  di- 
rectly except  under  their  corporate  seal, 
yet  they  might  by  mere  vote  or  other 
coi'porate  act  not  under  their  corporate 
seal  appoint  an  agent,  whose  acts  and  con- 
tracts within  the  scope  of  his  authority 
would  be  binding  on  the  corporation.  As 
soon  as  the  doctrine  was  established  that 
their  regularly  appointed  agent  could  con- 
tract in  their  own  name  without  seal  the 


whole  doctrine  that  a  corporation  aggre- 
gate could  not  contract  without  seal  was 
overthrown,  for  clearly  anything  that  it  is 
competent  for  a  principal  to  do   by  his 
agent  he  can  legally  do  himself.     Hence 
it  is  now,  and  has  been  for  a  long  time 
past,  well  established  both  in  England  and 
in  this  country,  that  wherever  a  corpora- 
tion  is   acting   within   the   scope   of  the 
legitimate  purposes  of  its  institution,  all 
parol   contracts  made   by  its  authorized 
agents  are  express  promises  of  the  corpo- 
ration  ;   and  all  duties  imposed  on  them 
by  law,  and  all  benefits  conferred  at  their 
request,   raise   implied   pronjises,    for  the 
enforcement  of  which  an   action  will  lie. 
Bank  of  England  v.  Moffat,   3  Bro.  Ch. 
262 ;    Eex   v.    Bank   of   England,    Doug. 
524,  n.  ;   Bank  of  Columbia  v.  Patterson's 
Admstr.,   7   Cranch,    299,    305;   Gray  u. 
Portland  Bank,   3  Mass.   364  ;  "Worcester 
Turnpike  Corporation  v.  Willard,  5  Mass. 
80  ;  Gilmore  v.  Pope,  lb.  491 ;  Audover, 
&c.    Corporation   v.    Gould,    6   Mass.    40. 
It  was  decided  in   Mc  Masters   i>.  Reed's 
Executors,   1  Grant   (Pa.),   36,    49,   upon 
principle  as  well  as  upon  authority,  that 
corporations  are  bound  by  all  contracts, 
whether  express  or  implied,  whether  by 
bond,  bill  of  exchange,  or  negotiable  note, 
entered  into  in  the   usual  and  necessary 
course  of  their  legitimate  business,  except 
where   there   is   a    statutory   prohibition. 
See  The  People  v.  The  Utica  Ins.  Co.,  15 
Johns.    383  ;    New  York   Firemen's  Ins. 
Co.   V.  Sturges,  2  Cow.   675  ;   New  York 
Firemen's  Ins.  Co.  v.  Ely,  lb.  699  ;  Dana 
V.  The  Bank  of  The  United  States,  5  W. 
&  S.   243  ;   Mott  V.   Hicks,   1  Cow.  513  ; 
Kelley  v.  Mayor  of  Brooklyn,  4  Hill,  265  ; 
Moss  V.  Oakley,   2  Hill,   265  ;   Barker  v. 
Mech.  Ins.  Co.,  3  Wend.  97  ;  Gassett  o. 
Andover,   21   Vt.    342  ;   San  Antonio  1>. 
Lewis,  9  Tex.  69. 

In  general  a  corporation  is  restricted  to 
the  mode  of  contracting  prescribed  by  the 
charter.  But  where  no  particular  mode  is 
prescribed  by  the  act  of  incorporation  it  is 
well  settled  in  this  country  that  the  acts 
of  a  coi'poration,  written  or  unwritten, 
evidenced  by  note,  are  as  completely  bind- 
ing on  it,  and  are  as  complete  authority 
to  its  agents,  as  the  most  solemn  acts 
done  under  its  corporate  seal ;  that  it  may 
as  well  be  bound  by  express  promises 
through  its  authorized  agents  as  by  deed  ; 
and  that  promises  may  as  well  be  implied 
from  its  acts  and  the  acts  of  its  agents  as 
if  it  had  been  an  individual.     Abby  v. 
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while  applicable  in  analogous  cases  in  this  country,  as  they  have 
incidents  peculiar  to  themselves,  we  devote  a  separate  section  of 
this  Part  to  cases  connected  with  such  questions. 

A  limited  company  was  incorporated  under  the  English  Joint 
Stock  Companies'  Acts,  with  the  objects,  as  stated  in  its  memo- 
randum of  association,  of  acquiring  and  carrying  on  a  manufac- 
turing business,  and  any  other  businesses  and  transactions  which 
the  company  might  consider  to  be  in  any  way  conducive  or  auxil- 
iary thereto  or  in  any  way  connected  therewith.  The  memorandum 
did  not  authorize  the  company  to  purchase  its  own  shares,  but  its 
articles  of  association  did  so.  The  company  having  gone  into 
liquidation,  a  former  shareholder  made  a  claim  against  the  com- 
pany for  the  balance  of  the  price  of  his  shares  sold  by  him  to  the 
company  before  the  liquidation  and  not  wholly  paid  for.  The 
House  of  Lords  held,i  reversing  the  decision  of  the  Court  of  Ap- 
peal, that  such  a  company  had  no  power  under  the  Companies'  Acts 
to  purchase  its  own  shares  ;  that  the  purchase  was,  therefore, 
ultra  vires  ;  that  a  transaction  not  within  the  scope  of  the  memo- 
randum of  association  is  incapable  of  ratification,  and  that  the 
claim  must  fail.^ 

The  plaintiff  having  through  his  brokers  on  the  stock  exchange 

Billups,   35  Miss.   618,   630.     In  Ring  v.  Bank  of  Kentucky,  3  J.  J.   Marsh.  201 ; 

Johnson  County,  6  Iowa,  265,  the  well-  St.  Andrews  Bay  Land  Co,  v.  Mitchell, 

established  doctrine  is  laid  down  that  cor-  4  Fla.  192,   199  ;   Everett  v.  The  United 

porations  of  all  kinds  may  be  bound  by  States,  6  Port.  (Ala.)  166,  181. 
contracts    not   under  their   seals.      They  *  Trevor  v.  Whitworth,  12  App.  Gas. 

may  make  a  binding  contract  in  writing  409. 

without  using  the  seal,  and  so  they  may         ^  ^  company  cannot  employ  its  funds 

be  held  liable  on  verbal  contracts.     And  for  the  purpose  of  any  transactions  which 

as  they  may  make  so  they  may  ratify  and  do  not  come  within  the  objects  specified 

adopt  as  their  own,  without  the  use  of  in  the  memorandum,  and  a  company  can- 

their  seal,  that  which  has  been  done  by  not  by  its  articles  of  association  extend  its 

another,  or  by  an  ofHcer  out  of  the  usual  power  in  this  respect.     Ashbury  Railway 

line  of  his  duties.     Merrick  v.  The  Bur-  Carriage  and  Iron  Co.  v.  Riche,  L.  R.  7 

lington,  &c.  Co.,  11  Iowa,  74.    In  Blanch-  H.  L.  653.     This  case  also  decides  that  a 

ard  V.  The   Maysville,  &c.   Co.,  1  Dana  transaction  not  within  the  scope  of  the 

(Ky. ),  87,  it  is  said  :  "Whatever  diversi-  memorandum  is  incapable  of  ratification, 

ties  may  be  supposed  to  exist  between  the  See  also  Teasdale's  Case,  L.  E.  9  Ch.  54  ; 

ancient  and  modern  decisions  as  to  the  Hope  v.    International  Financial  Soc,  4 

capacity  of  a  corporation  to  bind  itself  by  Ch.   Div.   327,   336  ;    Guinness  v.  Land 

express  contract  without  its  common  seal,  Corp.  of  Ireland,  22  Ch.  Div.  347,   375  ; 

and  however  undefined  the  cases  may  be  In  re  Dronfield  Silkstone  Coal  Co.,  17  Ch. 

supposed   to   be,   in  which,   according  to  Div.  76 ;  Phosphate  of  Lime  Co.  v.  Green, 

many  authorities,  such  a  capacity  exists,  L.  R.  7  C.  P.  43.     It  is  inconsistent  with 

there  can  be  no  doubt  that  a  statutory  the  essential  nature  of  a  company  that  it 

corpoi-ation   may  be   liable   to   an   action  should  become  a  member  of   itself.      It 

upon  a  liability  imposed  by  its  charter,  or  cannot   be  registered  as  a  shareholder  to 

resulting  by  implication  of  law  from  its  the   effect   of    becoming   debtor  to   itself 

acts  ;   and   records   and  judgments,   even  for  calls,  or  of  being  placed  on  the  list  of 

erroneously  rendered,  on  parol  contracts,  contributories  in  its  own  liquidation.     In 

but  unreversed  and  not  void,  may  impose  re  Dronfield  Silkstone  Coal  Co..  17  Ch. 

legal  liability  on  all  corporations."     See,  Div.   76,  83  ;    Trevor   v.    Whitworth,   12 

further,  Frankfort  Bridge  Co.  v.  City  of  App.  Cas.  409,  424. 
Frankfort,  18  B.  Monr.  41;  Waller  v.  The 

VOL.   I.  21 
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sold  to  the  defendant,  a  jobber,  ten  shares  in  Overend,  Gurney  & 
Co.,  Limited,  the  defendant  on  the  name-day  gave  to  the  plaintiff's 
brokers  the  name  of  Goss  as  the  ultimate  buyer.  No  objection 
was  made  to  the  name,  and  the  plaintiff  executed  a  transfer  to 
Goss  of  the  ten  shares.  It  was  afterwards  discovered  that  the 
brokers  named  on  the  ticket  as  the  brokers  of  Goss  had  been  in- 
structed by  S.  to  buy,  and  had  in  fact  bought,  a  large  number  of 
shares  for  S.  as  undisclosed  principal.  The  ten  shares  in  ques- 
tion (the  dealings  not  being  for  specific  shares)  were  delivered  to 
them  as  part  of  the  shares  so  purchased,  but  the  name  of  Goss 
was  passed  in  pursuance  of  S.'s  instructions,  and  according  to  an 
arrangement  by  which  Goss,  who  was  a  person  of  no  means,  con- 
sented to  allow  his  name  to  be  passed  in  consideration  of  a  sum 
of  money  paid  to  him.  The  purchasing  brokers,  as  well  as  the 
defendant,  were  ignorant  of  this  arrangement.  Calls  having  been 
made  on  the  shares,  wliich  the  plaintiff  was  compelled  to  pay,  and 
which  he  was  unable  to  recover  from  Goss,  he  brought  this  action 
to  recover  them  from  the  defendant.  It  was  held  by  the  Court  of 
Exchequer  (Cleasby,  B.,  dissenting)  that  Goss  was  an  ultimate 
purchaser  within  the  meaning  of  that  term  as  applied  in  the  usage 
of  the  Stock  Exchange ;  that  the  defendant  had  fulfilled  his  obliga- 
tion by  passing  a  name  to  which  no  objection  was  taken  accord- 
ing to  the  usage ;  and,  that,  in  the  absence  of  any  fraud,  either  in 
the  defendant  or  in  the  purchasing  brokers,  the  defendant  could 
not  be  treated  as  ultimate  buyer  himself  or  be  made  liable  for  calls.^ 
On  appeal  to  the  Exchequer  Chamber  ^  this  judgment  was  affirmed. 
Rush,  J.,  dissenting. 

The  case  of  Merry  v.  Nickalls  ^  was  taken,  on  appeal,  to  the 
House  of  Lords,*  when  the  decree  of  the  court  below  was  affirmed. 
The  argument  on  the  part  of  the  appellant  was,  that,  as  there 
were  ten  days  during  which  the  vendor  could  object  to  the  name 
of  the  ultimate  purchaser,  unless  the  objection  were  made  within 
that  time  the  seller  was  concluded.  But  the  House  of  Lords  held 
that  this  only  applied  to  the  case  where  the  name  given  was  that 
of  one  capable  of  contracting,  and  did  not  apply  to  the  case  where 
a  name  is  handed  in  which  is,  in  fact,  no  name  at  all ;  as  a  ficti- 

1  Maxted  v.  Paine,  L.  R.  4  Ex.  203.  Castellan  v.   Hobson,  L.  R.  10  Eq.   47  ; 

See,    also,    Maxted    v.    Paiae    (first    ae-  Whitehead  v.  Izod,   L.  R.  2  C.   P.  228 ; 

tion),  L.  R.  i  Ex.  81,  where  a  somewhat  Shaw  o.  Fisher,  5  De  G.  M.  &  G.  596. 

similar   question   is   decided.      See,  also.  See  post,  Nickalls  v.  Merry,  L   R.  7  H.  L. 

Grissell  v.  Bristowe,  L.  R.  3  C.  P.  112  ;  530,  where  Maxted  >...  Paine  (1st  action), 

L.  R.  4  C.  P.  36;  Coles  v.  Bristow,  L.  R.  L.  R.  4  Ex.  81,  is  approved. 
4  Ch.  3  ;  Cruse  v.  Paine,  L.  R.  4  Oh.  441 ;  2  L.  R.  6  Ex.  132 

Torrington  v.  Lowe,  L.  E.  4  C.  P.  26  ;  8  L.  E.  7  Ch.  733,  stated  by  us  ante, 

Shephard  v.  Murphy,  Ir.  L.  R.  2  Eq.  544;  p.  133. 

Payne's  Case,  L.  R.  9  Eq.  223 ;  Bank  of         *  Nickalls  v.   Merry,   L.   R.  7  H.   L. 

Hindustan  v.  Kintrea,  L.  R.  5  Ch.  95  ;  530. 
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tious  name,  or  a  name  given  without  authority,  or  the  name  of  a 
person  who  cannot  contract,  as  being  an  infant  or  married  woman. 
Lord  Hatherley  put  the  case  as  being  as  plain  as  possible ;  as  one 
of  the  simplest  elements  of  the  law  of  contracts ;  that,  it  being 
once  admitted  that  a  jobber  had  made  a  contract  by  which  he  was 
bound,  he  could  not  discharge  himself  by  saying,  —  "  I  have  intro- 
duced a  person  who  is  utterly  incapable  of  being  bound  ;  you 
must  take  him  in  place  of  me,  for  the  rule  of  the  Stock  Exchange 
says  so,  "  ^ 


"1 


'  Lord  Hatherley,  in  disposing  of  this, 
practically  the  contention  for  the  appel- 
lant, said  :  "  If  such  a  rule  existed,  it 
could  not  he  alleged  that  there  was  any 
common  sense,  if  I  may  say  so,  ou  the  face 
of  such  a  rule  ;  hut  if  ever  such  a  rule 
should  he  made,  it  will  be  time  enough 
for  the  courts  of  law  to  consider  how  far 
such  a  rule  should  be  admitted,  or  how  it 
can  be  reconciled  with  common  sense.  At 
present  it  appears  to  me  that  there  is  no 
such  rule,  and  that  the  jobber  is  bound  to 
liberate  himself  from  liability  by  producing 
the  name  of  a  person  who  is  capable  of  con- 
tracting. A  party  who  is  supposed  to  be 
incapable  of  performing  the  contract  for 
want  of  means,  but  who  is  capable  of  en- 
tering into  the  contract,  may  have  given 
authority  to  give  his  name.  That  is  one 
thing.  In  that  case  ten  days  are  given, 
under  the  rule  of  the  Stock  Exchange,  to 
say  whether  or  not  you  will  accept  the 
contracting  party  whose  name  is  given  to 
you  ;  for  he  is  really,  a  contracting  party. 
But  it  is  another  thing  if  he  is  a  person 
who  cannot,  by  law,  contract.  That  a 
contracting  party  must  be  produced  I 
think  is  beyond  doubt.  .  .  When  the 
case  comes  to  be  sifted,  it  is  almost  de- 
cided by  a  simple  enunciation  of  the 
facts."  The  other  Law  Lords  expressed 
similar  views. 

In  this  case  the  holding  in  Rennie  v. 
Morris,  L.  E.  13  Eq.  203,  was  disap- 
proved. There  it  was  held  that  by  the 
usage  of  the  Stock  Exchange  the  jobber, 
or  dealer  in  shares,  is,  in  the  absence  of 
fraud,  discharged  from  liability  when  he 
has  given  the  name  of  the  transferee  and 
paid  for  the  shares.  Therefore,  where  a 
jobber  contracted  on  the  Stock  Exchange 
to  purchase  the  plaintiff's  shares  in  a  com- 
pany, and  gave  in  to  the  plaintiff's  brokers 
a  ticket  with  the  name  of  the  intended 
transferee,  which  had  been  passed  in  to 
him  ;  and,  after  the  execution  of  the  trans- 
fer, it  was  discovered  that  the  transferee 
was  an  infant,  of  which  neither  party  was 
previously  aware  ;  and  the  plaintiff  became 
liable  for  calls ;  the  jobber  having  given 
the  plaintiff  all  the  information  in  the 
matter  which  was  required  ;  in  a  suit  by 


the  plaintiff  against  the  jobber  seeking 
indemnity  for  the  shares,  the  court  held 
that,  under  the  circumstances,  the  jobber 
was  discharged.  Rennie  v.  Morris,  L.R.  13 
Eq.  203.  The  two  cases  of  Maxted  v.  Paine 
(1st  action),  L.  R.  4  Ex.  81 ;  (2nd  action), 
L.  R.  4  Ex.  203;  L.  R.  6  Ex.  132,  exemplify 
the  distinction  established  by  the  authori- 
ties as  to  the  performance  or  non-perforra- 
ance  of  the  jobber's  contract.  In  the  first 
action,  the  defendant,  the  jobber,  passed 
the  name  of  a  person  as  purchaser  of  the 
shares  without  his  sanction  or  authority. 
The  seller,  therefore,  could  not  compel 
him  to  accept  a  transfer  of  the  shares.  It 
was  accordingly  held  that  the  jobber  was 
not  exonerated  from  liability  upon  his  con- 
tract. In  the  second  action,  the  jobber 
was  held  to  be  released  by  having  given 
the  name  of  a  nominee  of  the  real  buyer 
of  the  shares  ;  a  person,  it  is  true  of  no 
means,  but  capable  of  contracting,  who, 
in  consideration  of  a  small  sum  of  money, 
had  consented  to  allow  his  name  to  be 
used  as  the  proposed  transferee  of  the 
shares.  The  jobber's  contract,  therefore,  is 
of  this  description.  It  is  at  first  a  tem- 
porary and  conditional  contract ;  but  it 
becomes  absolute  upon  his  failure  to  fur- 
nish by  the  named  day  the  name  of  a  per- 
son capable  and  willing  to  become  the 
transferee  of  the  shares,  so  that  the  seller 
by  executing  a  transfer  may  make  with 
him  a  new  contract  in  substitution  of  the 
original  one  with  the  jobber.  This  being 
the  nature  of  a  jobber's  contract,  it  follows 
as  a  consequence  that  he  does  not  perform 
what  he  undertakes  by  giving  the  name  of 
a  person  under  disability,  with  whom  no 
new  binding  contract  could  be  made,  to 
be  substitnted  for  his  own.  Nickalls  v. 
Merry,  L.  R.  7  H.  L.  530,  544,  per  Lord 
Chehnsford.     See  Allen  v.  Graves,  L.  R. 

5  Q.  B.  478  ;  Bowring  v.  Shepherd,  L.  R. 

6  Q.  B.  509  ;  Paine  v.  Hutchinson,  L.  R. 
6  Ex.  132;  Shephard  v.  Murphy,  L.  R.  3 
C.  P.  112  ;  Castellan  v.  Hobson,  L.  R.  10 
Eq.  47  ;  Stikeman  v.  Dawson,  1  De  G.  & 
Sm.  90  ;  Nelson  v.  Stocker,  4  De  G.  &  J. 
458  ;  Shepherd  u.  Gillespie,  L.  R.  5  Eq. 
293  ;  Duncan  v.  Hill,  L.  R.  6  Ex.  255  ; 
Weston's  Case,  L.  R.  5  Ch.  614  ;  Dent  v. 
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A.  read  a  prospectus  issued  by  certain  persons,  the  directors  of 
a  company,  which  proposed  to  carry  on  the  business  of  mining, 
and  getting  and  crushing  minerals  in  connection  therewith,  and, 
on  the  faith  of  the  representations  there  made,  among  others  of  a 
similar  nature,  that  a  valuable  mine  in  America  had  been  con- 
tracted for  (the  claims  in  which  were  described  as  very  profit- 
able), wrote  to  apply  for  shares.  It  turned  out  that  the  mine 
contracted  for  was  valueless.  On  Dec.  30, 1865,  tliis  fact,  with- 
out the  particulars,  was  communicated  to  him  in  a  circular  sent 
out  by  the  directors.  On  Jan.  19,  a  second  circular  explained  the 
particulars,  and  announced  that  another  and  a  really  valuable 
mine  had  been  purchased  by  the  agents  sent  to  America  by  the 
directors.  On  Feb.  6, 1866,  A.  filed  his  bill  to  be  relieved  from 
his  shares ;  to  be  repaid  the  money  he  had  already  paid  on  their 
allotment,  and  to  restrain  the  directors  from  suing  him  on  calls. 
On  April  29,  an  injunction  to  restrain  was  granted.^  On  the 
27th,  a  petition  was  presented  for  an  order  to  wind  up  the  com- 
pany. On  May  28,  a  winding-up  order  was  granted,  A.'s  name 
being  placed  on  the  list  of  contributories.  On  July  19,  A.  took 
out  a  summons  to  have  his  name  removed  from  the  list ;  but  his 
application  waSj  on  July  13,  refused  by  the  Master  of  the  RoUs.^  On 
appeal,  the  Lords  Justices  ordered  A.'s  name  to  be  removed  from 
the  list.3  The  defendants  then  appealed  to  the  House  of  Lords,* 
when  the  decision  of  the  Lords  Justices  was  affirmed.  The  con- 
tract being  ah  initio  voidable,  the  House  of  Lords  held  that  the 
agreement  subsisted  until  rescinded ;  that  is  to  say,  until  re- 
scinded by  the  declaration  of  him  who  was  sought  to  be  bound 
by  it,  that  he  no  longer  accepted  the  agreement,  but  entirely  re- 
jected and  repudiated  it.  The  moment  the  company  were  told 
that  the  contract  was  rejected,  and  that  he  claimed  no  interest 
under  their  fraudulent  act,  it  was  their  duty  (to  spare  all  further 
controversy)  to  have  removed  his  name,  which  could  no  longer 
be  retained  there,  the  contract  having  been  avoided.  This  not 
having  been  done,  and  the  respondent  having  filed  his  bill,  pray- 
ing to  have  his  name  removed  from  the  lists  of  the  company,  he 
was  entitled  to  have  his  name  removed,  even  though  between  the 
date  of  his  filing  his  bill  and  the  decree  of  the  court  upon  it  an 
order  had  been  obtained  to  wind  up  the  company ;  the  "  rescis- 
sion" of  the  contract,  as  far  as  the  rescission  is  necessary  to 

Nickalls,   22  W.  R.    218 ;    Richardson's  i  Smith    v.    The  Reese   River  Silver 

Case,    L.    E.    19   Eq.    588  ;    Hawkins  v.     Mining  Co.,  L.  R.   2  Eq.   264. 
Maltby,  L.  R.  6  Eq.  505  ;  L.  R.  4  Ch.  200  ;  2  Xbid.  36  L.  R.  Ch.  385. 

Hogkinson  v.   Kelly,  L.  R.   6   Eq.   496  ;  ^  Xhid.  L.  R.  2  Ch.  Ap.  604. 

Maxted  v.  Morris,  21  L.  J.  N.  s.  535.  *  Reese    River  Silver  Mining  Co.  ■!'. 

Smith,  L.  E.  4  H.  L.  64. 
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be  the  act  of  a  court  of  competent  authority,  dating  from  the 
moment  when  proceedings  were  taken  invoking  the  aid  of  that 
competent  authority,  so  that  the  party  seeking  such  aid  is  not  to 
be  affected  by  the  subsequent  acts  of  the  company  or  its  credit- 
ors. Lord  Westbury,  on  the  ground  that  it  was  necessary  to  be 
extremely  cautious  in  the  case,  in  view  of  the  numerous  dicta  and 
decisions  bearing  on  it,  based  his  opinion  in  the  case  on  the  dis- 
tinguishing feature  in  it,  that  a  suit  was  instituted,  and  was  in 
full  progress,  and  had  .given  birth  to  a  judicial  order  at  the  in- 
stance of  the  respondent,  anterior  to  the  making  of  the  winding- 
up  order  .1 

In  Henderson  v.  Lacon,^  where  there  was  misrepresentation 
in  the  prospectus,  issued  by  the  authority  of  the  directors,  In 
re  Reese  River  Company,  Smith's  Case,^  was  followed ;  and  the 
plaintiff,  who  had  bought  shares  in  the  company,  on  the  faith  of 
the  prospectus,  and  had  paid  deposit  and  allotment  on  account 
of  the  purchase  of  shares,  had  a  decree  against  the  directors  and 
the  company  to  have  these  repaid  and  to  have  his  name  removed 
from  the  register  of  shareholders.* 


1  L.  R.  4  H.  L.,  at  p.  76.  In  dealing 
with  the  question  of  fraud  in  this  case, 
Lord  Cairns  said  :  "As  to  the  first  part  of 
the  case,  namely,  that  which  rests  upon 
the  rights  of  the  respondent,  apart  from 
the  circumstances  of  the  winding  up  of 
the  company,  to  repudiate  his  shares  in 
the  company,  I  never  have  entertained, 
and  I  certainly  do  not  now  entertain,  any 
doubt ;  and  I  hardly  think  that  it  was 
gravely  argued  at  the  bar  that  in  this  case 
a  fraud  had  not  been  committed  against  the 
respondent.  When  I  say  'a  fraud,'  I  do 
not  enter  into  any  question  with  regard  to 
the  imputation  of  what  may  be  called 
fraud  in  the  more  invidious  sense  against 
the  directors.  I  think  it  may  be  quite 
possible  that  they  were  ignorant  of  the 
truth  of  the  statements  made  in  their 
prospectus.  But  I  apprehend  it  to  be  the 
rule  of  law,  that  if  persons  take  upon  them- 
selves to  make  assertions  as  to  which  they 
are  ignorant  whether  they  are  trae  or  un- 
true, they  must,  in  a  civil  point  of  view, 
be  held  as  responsible  as  if  they  had 
asserted  that  which  they  knew  to  be  un- 
true. Upon  that  part  of  the  case  I  appre- 
hend that  there  is  no  doubt."  Eeese 
River  Silver  Mining  Co.  v.  Smith,  L.  R.  4 
H.  L.  at  p.  79.  See  Central  Ey.  Co.  of 
Venezuela  v.  Kisoh,  L.  R.  2  H.  L.  99  ; 
Ayre's  Case,  25  Beav.  513  ;  Rawlins  v. 
Wickham,  3  De  G.  &  J.  304 ;  Cakes  v. 
Turquand,  L.  R.  2  H.  L.  325. 

2  L.  R.   5  Eq.  249. 


8  L.  E.  2  Ch.  Ap.  604 ;  L.  R.  4  H.  L. 
64. 

*  Those  who  issue  a  prospectus  holding 
out  to  the  public  the  great  advantages 
which  will  accrue  to  persons  who  will  take 
shares  in  a  proposed  undertaking,  and  in- 
viting them  to  take  shares  on  the  faith  of 
the  representations  therein  contained,  are 
bound  to  state  everything  with  strict  and 
scrupulous  accuracy,  and  not  only  to 
abstain  from  stating  as  fact  that  which  is 
not  so,  but  to  omit  no  one  fact  within 
their  knowledge,  the  existence  of  which 
might  in  any  degree  affect  the  nature,  or 
extent,  or  quality  of  the  privileges  and 
advantages  which  the  prospectus  holds 
out  as  inducements  to  take  shares  ;  and 
they  have  no  right  to  turn  round  upon 
those  who  refuse  to  fulfil  their  contracts 
to  take  shares,  and  say  to  them,  <'You 
ought  to  have  been  more  prudent,  more 
circumspect,  more  cautious,  more  vigilant ; 
you  ought,  by  applying  your  reasoning 
powers,  to  have  concluded  that  our  repre- 
sentations could  not  be  true  in  the  sense 
which  the  language  we  used  in  the  pro- 
spectus naturally  and  fairly  imports." 
New  Brunswick  &  Canada  Ry.,  &c.  Co.  v. 
Muggeridge,  1  Dr.  &  Sm.  .363,  382,  per 
Sir  Richard  Kindersley  ;  referred  to  with 
marked  approval  by  Sir  W.  Page  Wood, 
who  says  :  "  In  this  instance  it  appears  to 
me  that  the  scienter  is  clearly  fixed  upon 
the  directors,  from  the  moment  you  find  a 
representation  concerning  their  own  acts 
which  is  incorrect,  and  which  they  must 
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A  bill  was  filed  by  the  purchaser  of  shares  to  have  the  purchase 
declared  void  on  the  ground  of  fraud.  The  bill  having  been  dis- 
missed by  Stuart,  V.  C. ;  on  appeal  to  the  Lords  Justices,  the  order 
of  the  Vice-Chancellor  was  reversed.^  On  appeal  to  the  House  of 
Lords,  the  judgment  of  the  Lords  Justices  was  affirmed.^  In  the 
decision  of  the  case,  the  following  principles  were  established :  — 

First.  Where  a  person  believes  that  he  has  been  misled  by  repre- 
sentations which  are  false  or  deceptive,  into  taking  shares  in  a 
proposed  company,  it  is  his  duty  to  raise  the  objection  at  an  early 
period,  and  to  be  guilty  of  no  needless  delay. 

Second.  The  same  rules  as  to  false  or  deceptive  representations 
whicli  are  applicable  to  contracts  between  individuals,  are  also  appli- 
cable to  contracts  between  an  individual  and  a  company ;  therefore, 
no  misstatement  or  concealment  of  any  material  facts  or  circum- 
stances ought  to  be  permitted  in  a  prospectus  issued  to  invite  per- 
sons to  become  shareholders  in  a  projected  company. 

Third.  The  public  are,  in  such  a  case,  entitled  to  have  the  same 
opportunity  of  judging  of  everything  material  to  a  knowledge  of 
the  true  character  of  the  undertaking  as  the  promoters  themselves 
possess. 

Fourth.  Where  there  has  been  fraudulent  misrepresentation,  or 
wilful  concealment  of  facts  by  which  a  person  has  been  induced  to 
enter  into  a  contract,  it  is  no  answer  to  his  claim  to  be  relieved 
from  it  that  he  might  have  known  the  truth  by  proper  inquiry. 

Fifth.  The  phrase  "  available  capital  of  the  company  "  is  not  a 
true,  but  is  a  deceptive  description  of  capital,  which  may  be  raised 
under  the  borrowing  powers  conferred  upon  directors. 

Sixth.  Where  a  prospectus  described  a  contract  for  the  con- 
struction of  a  line  of  railway  as  entered  into  at  a  "  price  consid- 
erably within  the  available  capital  of  the  company,"  and  the  facts 
were  that,  from  the  nominal  capital  of  ^£500,000  were  to  be  de- 
ducted X50,000  as  the  price  of  purchasing  the  concession  to  make 
the  railway,  and  the  contract  price  for  making  it  was  ^420,000, 
the  representation  was  held  to  be  untrue  and  deceptive. 

be  taken  to  have  known  to  be  incorrect,  zuela  v.  Kisoh,  L.  R.  2  H.  L.  113,  in  the 

and  to  have  knowingly  stated,  and  thereby  House  of  Lords."     Henderson  v.  Lacon, 

to  have  misled  the  party  complaining  of  L.  li.  5  Eq.  249,  262.     See  Gi'awshay  v. 

the  misrepresentation.    I  must  say  I  think  Thornton,  7  Sim.  391  ;  Atwood  v.  Small, 

the  result  of  all  the  cases  which  have  oe-  6   CI.  &  F.  232  ;  Hallows  v.  Fernie,  L.  R. 

curred  shows  the  great  value  of  that  golden  3  Eq.  520  ;  Warren  v.  Richardson,  1  You. 

legacy,   if  I  may  so   term  it,   which  has  Ex.  Eq.  1  ;  Clement  v.  Tasburgh,  1  Jac.  & 

been  left  to  us  by  Sir  Richard  Kindersley,  "W.  112  ;  Cadman  v.  Horner,  18  Ves.  110  ; 

who  has  condensed  in  a  few  words  the  Conybeare  ■».  New  Brunswick  &  Canada 

whole  doctrine  as  to  the  rule  of  conduct  be-  Co.,  29  L.  J.  Ch.  435  ;  Aberarman  Iron- 

tween  shareholders  and  their  directors,  in  works  v.  Wickens,  L.   R.  5  Eq.  485,  and 

the  case  of  the  New  Brunswick  &  Canada  cases  there  cited. 

Ry.    Co.    V.   Muggeridge,    1    Dr.   &  Sm.  i  Central  Railway  Co.  of  Venezuela  v. 

363;  a  case  cited  with  approbation  in  the  Kisch,  3  De  G.  J.  &  S.  122. 
case  of  the  Central  Railway  Co.  of  Vene-  ^  tj-W.  L.  K.  2  H.  L.  99. 
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Seventh.  "Where  a  prospectus  of  a  railway  company  stated  that 
"  the  engineer's  report,  maps,  plans,  etc.,  may  be  inspected,  and 
f urtlier  information  obtained  at  the  offices  of  the  company  ; "  an 
applicant  for  shares  signed  the  printed  form  of  application,  in 
•which,  as  usual,  it  was  stated  that  he  agreed  to  be  bound  by  the 
conditions  and  regulations  contained  in  the  memorandum  and  ar- 
ticles of  association.  An  examination  of  all  of  these  papers  would 
have  afforded  iiim  the  information,  the  want  of  which  he  alleged 
as  a  ground  for  rescinding  the  contract ;  but,  trusting  to  the 
fraudulent  representations  made  to  him  with  reference  to  them, 
he  did  not  examine  them  all :  Held,  that  his  neglect  to  do  so  was 
no  answer  to  his  demand  to  be  relieved  from  the  contract.^ 

A  broker  employed  by  the  plaintiff  to  purchase  shares,  which 
the  plaintiff  paid  for,  procured  the  instrument  of  transfer  to  the 
plaintiff,  and  the  plaintiff's  signature  thereto,  and  received  from 
the  plaintiff  the  certificates  and  transfer  for  the  purpose  of  regis- 
tration. Soon  afterwards  he  fraudulently  procured  the  plaintiff 
to  cancel  his  signature  to  the  transfer,  and,  by  means  of  the  can- 
celled transfer  and  the  certificates,  induced  the  vendor  to  execute 
a  fresh  transfer  to  himself,  and  thereupon  procured  the  shares 
to  be  registered  in  his  own  name,  and  then  mortgaged  them  to  one 
of  the  defendants.  On  the  part  of  the  innocent  mortgagee,  it  was 
claimed  that  the  principle  of  the  court  of  equity  is,  that  where  the 
owner  of  property  puts  it  into  the  power  of  another  to  represent 
himself  as  the  owner,  and  to  obtain  credit  from  third  persons  in 
that  character,  the  loss  must  fall  on  the  true  owner,  rather  than 
on  those  who  have  advanced  their  money  hond  fide  and  without 
notice ;  for  which  Dodds  v.  Hills,^  and  Perry  Herrick  v.  Attwood,^ 

1  When    once  it   is  established    that  wards  turn  out  to  be  incorrect  and  false, 

there  has  been  any  fraudulent  misrepre-  to  the  knowledge  of  the  party  making 

sentation  or  wilful  concealment  by  which  them,  a  foundation  is  laid  for  maintain- 

a  person  has  been  induced  to  enter  into  a  ing  an  action  in  a  court- of  common  law 

contract,  it  is  no  answer  to  his  claim  to  to  recover  damages  for  the  deceit  so  prac- 

be  relieved  from  it  to  tell  him  that  he  tised ;  and  in  a  court  of  equity  a  founda- 

might  have  known  the  truth  by  proper  tion  is  laid  for  setting  aside  the  contract 

inquiry.     He  has  a  right  to  retort  upon  which  was  founded  upon  that  basis."   And 

his  objector,   "You,   at  least,  who  have  in  the  case  of  Dobell  v.  Stevens,  3  B.  &  C. 

stated  what  is  untrue,  or  have  concealed  623,  to  which  he  refers  as  an  authority  in 

the  truth,  for  the  purpose  of  drawing  me  support  of  the  proposition,  which  was  an 

into  a  contract,  cannot  accuse  me  of  want  action   for  deceit   in  falsely  representing 

of  caution  because  I  relied  implicitly  upon  the   amount   of  the   business   done   in   a 

your   fairness  and   honesty."      Per  Lord  public-house,  the  purchaser  was  held  to 

Chelmsford,  in  Central  Ky.  Co.  of  Vene-  be  entitled  to  recover  damages,  although 

zuela  V.   Kisch,  L.   R.  2   H.  L.   99,  121.  the  books  were  in  the  house,  and  he  njight 

Lord  Lyndhurst,  in  the  case  of  Small  v.  have  had  access  to  them  if  he  thought 

Attwood,    6   CI.    &    F.    232,    395,    said  :  proper.     See  Ship's  Case,  2  De  G.  J.  &  S. 

"  Where  representations   are   made   with  544  ;    Jennings  v.    Broughton,   17   Beav. 

respect   to   the   nature   and   character  of  234;  Rawlins  v.  Wickham,  3  De  G.  &  J. 

property  which  is  to  become  the  subject  304. 
of  purchase   affecting   the  value  of  that  ^  g  H.  &  M.  424. 

property,  and  those  representations  after-  »  2  De  G.  &  J.  21. 
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were  cited.  But  this  contention  did  not  prevail.  It  was  held, 
that  as  tlaere  was  no  negligence  or  laches  proved  against  the 
plaintiff,  his  prior  and  better  title  must  prevail  over  that  of  the 
mortgagee;  and,  as  the  effect  of  the  first  transfer  was  not  de- 
stroyed by  the  cancellation  fraudulently  procured,  the  registration 
in  the  name  of  the  broker,  and  the  transfer  to  his  mortgagee, 
were  decreed  to  be  set  aside.^ 

But  In  re  Overend,  Gurney  and  Company,  Ex  parte  Oakes  and 
Peek,2  the  principle  that,  where  one  of  two  innocent  parties  must 
suffer  from  the  fraud  of  a  third,  it  should  be  the  party  who,  by  his 
negligence  or  supineness,  has  enabled  the  third  party  to.  commit 
that  fraud,  was  freely  applied  by  Sir  R.  Malins,  V.  C.  The  ques- 
tion in  this  case  arose  between  shareholders  who  had,  from  the 
fraudulent  representations  of  the  directors  of  the  company,  been  in- 
duced to  take  stock  in  it,  and  the  creditors,  who,  as  described  by 
the  court,  were  "  even  more  innocent,  if  possible,  than  the  share- 
holders." The  case  was  argued  at  very  great  length  by  brilliant 
counsel,  and,  although  the  innocent  shareholders  had  been  already 
involved  in  enormous  losses,  their  application  to  have  their  names 
removed  from  the  register  of  members  was  refused,  and  it  was 
held  tliat,  although  they  had  been  induced  to  take  shares  and  to 
become  members  by  reason  of  the  fraudulent  concealment  or  mis- 
representation of  the  directors,  they  were  not  entitled  to  relief  as 
against  the  still  more  innocent  creditors. 

It  was  conceded  on  both  sides  that  a  contract  induced  by  fraud 
was  voidable  only,  and  not  absolutely  void ;  and  that  innocent 
parties  acting  on  the  faith  of  it  until  the  contract  was  avoided 
were  protected.  But,  it  was  contended,  that  the  whole  doctrine 
comprised  in  these  two  propositions  applied  only  to  cases  of  the 
delivery  of  goods,  or  the  delivery,  by  the  fraudulent  possessor,  of 
some  legal  symbol  of  property,  the  possession  of  which  is  prima 
fade  evidence  of  property  in  the  possessor,  —  the  delivery  of 
such  a  symbol  of  property  to  the  fraudulent  doer,  who,  having 
this  symbol  of  property  in  his  possession,  passes  it  for  value  to  an 
innocent  purchaser,  and  who  therefore  asks  to  be  protected.  It 
was  claimed  that  the  doctrine  was  suited  only  to  that  class  of 
cases  which  implied  that  the  innocent  purchaser  was  acting  on  the 
faith  of  the  specific  contract  in  question,  —  that  it  must  be  a  direct 
acting  upon  the  faith  of  a  specific  contract,  or  the  doctrine  does 
not  apply ;  and  that  the  principle  of  the  doctrine  could  have  no 

1  Donaldson  v.  Gillot,   L.  E.    3   Eq.  2  E.  &  E.  812;  Copeland  v.  North  Eastern 

274.     See  Taylor  v.  Great  Indian  Ry.  Co.,  Ry.  Co.,  6  E.  &  B.  277;    Beg.  v.  General 

4  De  G.  &  J.  559,  574  ;  Bank  of  Ireland  Cemetery  Co.,  H  E.  &  B.  415. 

V.  Trustees  of  Evans's  Charities,   5  H.  L.  ^  l_  £_  g  Eq_  570, 
C.  389  ;  Ward  u.  South  Eastern  Ry.  Co., 
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application  whatever  as  between  creditors  and  members  of  a  cor- 
poration proper.  But  this  attempt  at  refining  away  the  principle 
involved,  as  entirely  untenable,  necessarily  failed. 

The  case  came  up  again  on  appeal  to  the  House  of  Lords,i  when 
the  judgment  of  Malins,  V.  C,  was  affirmed.  The  following, 
among  other  principles,  are  laid  down  in  the  case :  — 

First.  Where  a  person  has  been,  by  the  fraudulent  misrepre- 
sentations of  directors,  or  by  their  fraudulent  concealment  of 
facts,  drawn  into  a  contract  to  purchase  shares  in  a  company,  the 
directors  cannot  enforce  the  contract  against  him,  but  he  may  re- 
scind it ;  providing  he  do  so  within  a  reasonable  time. 

Second.  A  contract  induced  by  fraud  is  not  void,  but  voidable ; 
and,  therefore,  though  the  persons  who  by  their  fraud  induced  it 
may  not  enforce  it,  other  persons  may,  in  consequence  of  it,  ac- 
quire interests  and  rights,  which  they  may  enforce  against  the 
party  who  has  been  so  induced  to  enter  into  it. 

Third.  The  direct  remedy  of  a  creditor  of  an  incorporated 
company  is  solely  against  the  company,  and  not  against  its  indi- 
vidual members,  as  upon  a  contract  with  them.  But,  though,  as 
between  the  company  and  the  member,  the  member  might  have  a 
good  legal  or  equitable  defence  to  a  call  upon  himself,  he  may  be 
liable  to  contribute  to  the  assets  of  the  company  required  for  the 
payment  of  the  company's  creditors. 

Fourth.  Where  a  registered  memorandum  of  association  dif- 
fered from  the  prospectus  on  which  it  professed  to  be  founded, 
and  on  which,  as  setting  forth  the  true  objects  of  the  association, 
A.  had  become  a  shareholder ;  though  he,  on  discovering  the  dif- 
ference, might  have  repudiated  his  shares,  he  could  not,  after  the 
failure  of  the  company,  relieve  himself  from  liability  to  contribute 
to  the  debts  of  the  association,  on  the  ground  that  he  had  been 
ignorant  of  something  which,  with  proper  diligence,  he  might 
have  known. 

Fifth.  It  is  the  duty  of  a  person  taking  shares  in  a  company  to 
use  reasonable  diligence  in  making  himself  acquainted  with  the 
provisions  of  the  memorandum  of  association ;  and  he  must  take 
the  consequences  of  his  neglect.  Thus,  where  A.  applied,  on  the 
faith  of  statements  in  a  prospectus,  for  shares  in  a  company,  which 
were  allotted  to  him,  his  name  was  put  on  the  register  of  share- 
holders. At  the  end  of  nine  months,  the  company  failed,  and 
was  ordered  to  be  wound  up.  A.  then  applied  to  have  his  name 
removed  from  the  list  of  contributories,  on  grounds  of  fraudu- 
lent misrepresentation,  which  would  have  been  sufficient  to  have 
caused  his  application  to  be  granted,  if  it  had  been  made  promptly 
1  In  re  Overend,  Gurney  &  Co.,  Oakes  v.  Turquand,  L.  R.  2  H.  L.  325. 
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before  the  failure.  It  was  held,  affirming  the  decision  of  Malins, 
V.  C,  that  it  was  properly  placed  there  and  could  not  be  removed, 
owing  to  the  rights  of  third  parties,  the  creditors,  which  had,  in 
the  mean  time,  intervened.^ 

The  principle  of  Oakes  v.  Turquand  ^  extends  to  the  voluntary 
winding  up  of  a  company  under  the  Companies'  Act,  1862  and 
1867.  Where,  therefore,  a  company,  its  assets  being  insufficient 
to  meet  its  liabilities,  is  voluntarily  wound  up,  a  shareholder  in 
such  company,  who  has  been  induced  to  take  shares  by  the 
fraudulent  representation  of  its  directors,  cannot  repudiate  his 
shares  nor  seek  to  rescind  a  contract  in  respect  of  them,  nor 
can  he  recover  back  from  the  company  money  paid  by  him  for 
the  shares.^ 


1  In  re  Overend,  Gurney  &  Co.,  Oakes 
V.  Turquand,  L.  K.  2  H.  L.  325.  This 
case,  both  in  the  court  below  and  in  the 
House  of  Lords,  followed  and  approved 
Henderson  v.  Royal  British  Bank,  7  E.  & 
B.  356,  where  it  was  decided  that  it  is  no 
defence  against  a  creditor  of  the  company 
that  the  shareholder  against  whom  execu- 
tion is  levied,  or  sought  to  be  levied,  was 
induced  to  become  a  shareholder  by  the 
fraud  of  the  company.  Lord  Campbell,  in 
this  case,  in  describing  the  attempt  of  a 
shareholder  to  relieve  himself  from  lia- 
bility to  the  creditors  of  the  company, 
said:  "It  would  be  monstrous  to  say 
that  he,  having  become  a  partner  and  a 
shareholder,  and  having  held  himself  out 
to  the  world  as  such,  and  having  so  re- 
mained until  the  concern  stopped  pay- 
ment, could,  by  repudiating  the  shares  on 
the  ground  that  he  had  been  defrauded, 
make  himself  no  longer  a  shareholder,  and 
thus  get  rid  of  his  liability  to  the  cred- 
itors of  the  bank,  who  had  given  credit  to 
it  on  the  faith  that  he  was  a  shareholder. 
It  would  be  monstrous  injustice,  and  con- 
trary to  all  principle.  Whether  he  could 
say  that  with  regard  to  other  shareholders 
not  privy  to  the  fraud,  we  need  not  say. 
There  may  be  some  difficulty  about  that. 
But  that  is  not  the  question  which  we 
have  to  deteimine ;  which  is  simply 
whether  this  is  an  answer  to  a  creditor 
who  haa  given  trust  upon  the  faith  of  his 
being  n  shareholdnr.  Suppose  this  were 
a  common  partnership,  and  that  there  was 
credit  given  to  the  hrm,  would  it  be  any 
answer  to  an  action  by  the  creditor  against 
one  of  the  partners  that  the  defendant  was 
fraudulently  induced  by  the  other  partners 
to  become  a  partner  ?  Inter  se,  that  might 
be  considered  ;  but  as  between  the  firm 
and  a  creditor,  it  is  a  matter  wholly  im- 
material." This  case  was  approved  and 
followed  in  Dorsett  v.  Harding,  1  C.  B. 
N.  s.  524,  532;  in  Powis  v.  Harding,  lb. 


533;  and  iu  Daniell  v.  The  Ofacial  Man- 
ager of  the  Koyal  British  Bank,  1  H.  & 
N.  681.  In  these  cases  it  is  held  that, 
where  it  is  sought  to  charge  a  shareholder 
for  the  liabilities  of  a  company  to  a  judg- 
ment creditor,  such  shareholder  cannot 
resist  the  claim  on  the  ground  that  he 
was  induced  to  become  a  shareholder  by 
fraud  on  the  part  of  the  company,  and 
repudiated  the  shares  alter  the  company 
had  become  bankrupt,  but  as  soon  as  he 
discovered  the  fraud ;  the  judgment  cred- 
itor being  no  party  to  the  fraud.  See 
further,  Bright  v.  Hutton,  3  H.  L.  Cas. 
341;   The  Bwlch  Mining  Co.'s  Case,  L.  E. 

2  Ex.  324;  Mixer's  Case,  4  De  G.  &  J. 
575  ;  Clarke  v.  Dickson,  E.  B.  &  E.  148  ; 
Ship's  Case,  2  De  G.  J.  &,  S.  544;  Stewart's 
Case,  L.  E.  1  Ch.  App.  574  ;  Webster's 
Case,  L.  E.  2  Eq.  741;  Saunderson's  Case, 

3  De  G.  &  Sm.  66  :  Dodgson's  Case,  3  De 
G.  &  Sm.  85;  Sutton's  Case,  3  De  G.  &  Sm. 
264;  Chapman  &  Barker's  Case,  L.  E.  3  Eq. 
361;  Bargate  v.  Shortridge,  5  H.  L.  Cas. 
297;  White  v.  Garden,  10  C.  B.  919;  De- 
posit Life  Assur.  Co.  v.  Ayscough,  6  E.  & 
B.  761 ;  Stevenson  v.  Newnham,  13  C.  B. 
285,  302 ;  Wilkinson's  Case,  L.  E.  2  Ch. 
Ap.  536  ;  Lawrence's  Case,  L.  R.  2  Ch. 
Ap.  412. 

2  L.  E.  2  H.  L.  325. 

'  Stone  V.  The  City  and  County  Bank, 
3  C.  P.  D.  282.  The  decision  in  this  case  is 
put  by  Lord  Justice  Bramwell  on  very  clear 
grounds,  thus;  "It  was  urged  before  us 
that,  even  if  in  a  voluntary  winding  up, 
a  person  who  has  been  induced  to  become 
a  member  of  a  company  by  fraud  cannot 
get  rid  of  his  liability  by  rescinding 
within  a  reasonable  time  his  contract  to 
take  shares,  and  must  be  placed  upon  the 
list  of  contributories  for  the  benefit  of  cred- 
itors, nevertheless,  as  between  himself  and 
the  other  members  of  the  company  with 
whom  he  has  become  associated  through 
the  fraud  of  their  agents,  he  may  be  en- 
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The  following  principles  were  laid  down  by  Chelmsford,  L.  C, 
in  the  House  of  Lords  in  the  Western  Bank  of  Scotland  v.  Addie,i 
which  was  a  suit  in  Scotland  to  rescind  a  share-taking  contract, 
and  for  restitutio  in  integrum,  or,  alternately,  for  damages. 

First.  Where  a  person  has  been  drawn  into  a  contract  to  pur- 
chase shares  belonging  to  a  company  by  fraudulent  misrepresen- 
tations of  the  directors,  and  the  directors  in  the  name  of  the 
company  seek  to  enforce  that  contract,  or  the  person  who  has 
been  deceived  institutes  a  suit  against  the  company  to  rescind  the 
contract  on  the  ground  of  fraud,  the  misrepresentations  are  im- 
putable to  the  company,  and  the  purchaser  cannot  be  held  to  his 
contract,  because  a  company  cannot  retain  any  benefit  which  they 
have  obtained  through  the  fraud  of  their  agents.^ 


titled  to  recover  back  the  money  which  he 
has  paid.  I  cannot  assent  to  that  argu- 
ment. It  seems  to  me  to  follow  that  a 
shareholder  is  a  member  of  the  company 
for  all  purposes,  and  that  the  remedy  of  a 
person  who  has  been  induced  to  become  a 
shareholder  by  fraud  of  the  company,  is 
by  an  action  for  unliquidated  damages, 
and  not  by  an  action  to  recover  as  a  debt 
due  to  him  the  money  which  he  has  been 
induced  to  part  with.  Counsel  contended 
that  the  reason  why  a  defrauded  share- 
holder is  liable  to  the  creditors  of  the 
company  is,  that  having  held  himself  out 
as  a  member,  he  is  estopped  from  saying 
that  he  ought  not  to  be  a  contributory 
upon  the  insolvencyi^f  the  company.  I 
doubt  whether  a  shareliolder  is  liable  upon 
the  ground  of  estoppel.  I  think  his  lia- 
bility depends  upon  a  principle  similar  to 
that  upon  which  the  decision  in  Kinsford 
V.  Merry,  11  Ex.  577,  proceeded.  It  was 
there  held  that  if  the  owner  of  goods  sells 
them  owing  to  a  fraudulent  representa- 
tion, and  if  before  he  discovers  the  fraud 
another  person  acquires  some  claim  to 
them,  he  cannot  afterwards  rescind  the 
contract.  And  I  think  it  clear  upon  the 
authorities  that  whenever  the  rights  of 
other  persons  intervene,  a  contract  to  take 
shares,  though  induced  by  fraud,  cannot 
be  rescinded.  ...  I  will  state  briefly  the 
conclusions  at  which  I  have  arrived.  I 
think  that  the  resolution  to  wind  up  vol- 
untarily is  good,  and  that  the  principle  of 
Oakes  v.  Turquand,  L.  K.  2  H.  L.  325, 
shows  that  where  a  company  is  being 
wound  up  either  compulsorily,  volun- 
tarily, or  under  the  supervision  of  the 
court,  it  is  too  late  to  rescind  a  contract 
to  take  shares,  although  that  contract  has 
been  induced  by  fraud."  Stone  v.  The 
City  and  County  Bank,  3  C.  P.  Div.  282, 
308.  ,.  ^    , 

The  cases  in  this  country  establish  the 


same  doctrine  as  that  laid  down  in  Kins- 
ford  V.  MeiTy,  11  Ex.  577.  Buffington  v. 
Gerrish,  15  Mass.  156  ;  Mowry  v.  Walsh, 
SCowen,  238;  Koot  w.  French,  13  Wend. 
570  ;  Gilbert  v.  Hudson,  4  Me.  345.  See 
Hall  V.  Old  Talargoch  Lead  Manuf.  Co., 
3  Ch.  Div.  749,  where,  after  resolutions 
had  been  passed  and  confirmed  for  the 
voluntary  winding  up  of  a  company,  a 
shareholder,  in  ignorance  thereof,  com- 
menced an  action  against  the  company 
and  the  directors  to  have  his  name  re- 
moved from  the  register,  for  a  rescission 
of  his  contract  to  take  shares,  on  the 
ground  of  misrepresentation  in  the  pro- 
spectus, and  to  obtain  repayment  of  all 
moneys  paid,  and  an  indemnity  against 
future  liability  in  respect  of  his  shares  ; 
he  having,  as  soon  as  he  discovered  the 
fraud,  and  before  the  commencement  of 
the  winding  up,  repudiated  his  shares,  and 
asked  the  directors  for  a  rescission  of  the 
contract  and  return  of  his  money.  It  was 
held  that  the  relief  asked  in  the  action 
was  not  inconsistent  with  the  winding  up, 
and  a  motion  by  the  voluntary  liquidator 
to  stay  all  further  proceedings  in  the  ac- 
tion was  refused  with  costs.  See  Barwick 
V.  English  Joint  Stock  Bank,  L.  E.  2  Ex. 
259;  Swift ».  Win terhotham,  L.  R.  8  Q.  B. 
244;  Swift  11.  Jewsbury,  L.  R.  9  Q.  B.  301; 
In  re  Keynsham  Co.,  33  Beav.  123  ;  In 
re  Life  Assoc,  of  England,  34  L.  J.  Ch. 
64;  In  re  Peninsular,  &c.  Banking  Co., 
35  Beav.  280;  In  re  Fire  Brick  and  Blue 
Clay  Co.,  L.  R.  17  Eq.  268. 

1  L.  R.  1  Sc.  &  D.  Ap.  145. 

2  The  cases  prior  to  the  decision  of 
Western  Bank  of  Scotland  v.  Addie,  L.  R. 
1  Sc.  &  D.  Ap.  145  (where  the  law  was 
settled  as  stated  in  the  text),  were  by  no 
means  harmonious.  In  Dodgson's  Case, 
3  De  G.  &  Sm.  85,  Vice-Chancellor  Knight 
Bruce  held  that  directors  cannot  be  the 
agents  of  the  body  of  shareholders  to  com- 
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Second.   If  a  person  makes  an  untrue  statement,  which  he  states 
to  be  the  result  of  a  lond  fide  belief  of  its  truth,  the  bona  fides  is 


mit  a  fraud  ;  aud  that  the  directors  only 
were  liable  for  their  conduct.  This  hold- 
ing was  adopted  by  Vice-Chancellor  Parker 
in  Bernard's  Case,  3  De  G.  &  Sm.  289, 
where  he  said:  "  Dodgson's  Case  shows 
that  the  directors  cannot  be  tlie  agents 
of  the  company  to  commit  a  fraud  ;  and, 
therefore,  even  if  the  stockholder  had 
been  induced  to  take  shares  by  the  mis- 
representation of  the  directors  that  was  no 
reason  why  he  should  not  be  a  contribu- 
tory." Bat  in  Broekwell's  Case,  i  Dru. 
205,  where  the  directors  of  the  Royal 
British  Bank,  in  their  published  reports, 
misrepresented  the  state  of  the  company, 
and  Brockwell,  relying  upon  the  truth  of 
the  reports,  purchased  some  new  shares 
which  were  issued  by  the  company,  upon 
which  it  was  sought  to  make  him  a 
contributory,  Vice-Chancellor  Kindersley 
held  that  the  reports  of  the  directors, 
designedly  published,  must  be  considered 
as  reports  of  the  company,  and  Brockwell 
was  removed  from  the  list  of  contributo- 
ries.  Broekwell's  Case,  i  Dru.  20,5,  was 
overruled  by  Lord  Campbell  aud  the  Lords 
Justices  in  Mixer's  Case,  4  De  G.  &  J.  675. 
Lord  Campbell,  in  his  judgment,  said  : 
"  Clearly  there  was  fraud,  and  gross  fraud, 
on  the  pai't  of  the  directors,  and  I  have 
no  doubt  that  Mixer  was  induced  by 
fraud  to  take  his  shares.  I  think,  how- 
ever, that  it  was  a  fraud  on  the  part  of 
the  directors  which  cannot  be  attributed 
to  the  company,"  and  the  shareholder  was 
continued  upon  the  list  of  contributories. 
In  this  case  the  correct  reason  was  given 
why,  eve  a  if  the  purchase  of  shares  was 
induced  by  the  fraud  of  the  company, 
the  person  defrauded  could  not  resist  his 
liability  to  contribute  as  a  shareholder. 
Lord  Campbell  said  :  "  It  is  a  settled  rule 
that  a  contract  obtained  by  fraud  is  not 
void,  but  that  the  party  defrauded  has  a 
right  to  avoid  it  if  he  does  so  while  mat- 
ters remain  in  their  former  position."  In 
the  case  of  the  National  Exchange  Com- 
pany of  Glasgow  V.  Drew,  2  Macq.  Sc.  Ap. 
103,  with  reference  to  the  responsibility  of 
a  company  for  the  fraudulent  misrepresen- 
tations of  its  directors,  Lord  Cranworth 
said:  "What  is  the  consequence  of  the 
company  receiving  a  report  and  publish- 
ing it  to  the  world  ?  I  confess  that,  in 
my  opinion,  from  the  nature  of  things,  and 
from  the  exigencies  of  society,  that  must  be 
taken,  as  between  the  company  and  third 
persons,  to  be  a  representation  by  the 
company.  The  company,  as  an  abstract 
being,  can  represent  or  do  nothing.  It 
can  only  act  by  its  managers.  When, 
therefore,  the  directors,  in  the  discharge 


of  their  duty,  fraudulently,  for  the  pur- 
pose of  misleading  others  as  to  the  state 
of  the  concerns  of  the  company,  represent 
the  company  to  be  in  a  different  state  from 
that  in  which  they  know  it  to  be,  and 
when  the  persons  to  whom  the  representa- 
tion is  addressed  act  upon  it  in  the  belief 
that  it  is  trae,  I  cannot  think  that  society 
can  go  on  without  treating  that  as  a  mis- 
representation by  the  company. "  In  the 
same  case  Lord  St.  Leonards  said  :  "I 
have  certainly  come  to  this  conclusion, 
that  if  representations  are  made  by  a  com- 
pany, fraudulently,  for  the  purpose  of  en- 
hancing the  value  of  their  stock,  aud  they 
induce  a  third  person  to  purchase  stock, 
those  representations  so  made  by  them  for 
that  purpose  do  bind  the  company.  I  con- 
sider representations  by  the  directors  of  a 
company  as  representations  by  the  com- 
pany. Although  they  may  be  representa- 
tions made  to  the  company  it  is  their  own 
representation."  Lord  Westbury,  in  tiie 
New  Brunswick  &  Canada  Ry.  Co.  v. 
Conybeare,  9  H.  L.  Cas.  725,  concurred 
with  these  views,  where  he  said  ;  "I  cer- 
tainly am  not  at  all  disposed  to  advise 
your  lordships  to  throw  any  doubt  upon 
this  doctrine,  that  if  reports  are  made  to 
the  shareholders  of  a  company  by  their  di- 
rectors, and  the  reports  are  adopted  by  the 
shareholders  at  one  of  the  appointed  meet- 
ings of  the  company,  and  these  reports 
are  afterwards  industriously  circulated, 
misrepresentations  must  undoubtedly  be 
taken  after  their  adoption  to  be  misrep- 
resentations and  statements  made  with 
the  authority  of  the  company,  and  there- 
fore binding  upon  the  company."  Lord 
Cranworth,  in  this  same  case,  adhering  to 
the  views  he  had  expressed  in  the  National 
Bank  of  Glasgow  v.  Drew,  2  Macq.  Sc.  Ap. 
103,  and  in  Ranger  v.  The  Great  Western 
Ry.  Co.,  5  H.  L.  Cas.  72,  86,  to  the  effect 
that  if  the  shareholder  had  been  induced 
to  go  into  a  transaction  by  that  which 
could  be  called  a  fraudulent  representa- 
tion on  the  part  of  those  through  whom 
the  negotiation  proceeded,  namely,  the  di- 
rectors, that  that  was  a  fraud  that  would 
bind  the  company,  said;  "To  that  opinion 
I  entirely  adhere,  and  I  think  it  would 
have  been  applicable  in  this  case  if  it  had 
been  proved  that  there  had  been  a  fraudu- 
lent representation  or  concealment  by  the 
directors  in  order  to  induce  the  shareholder 
to  purchase,  not  shares  in  the  market 
(that  is  a  very  different  thing),  but  shares 
belonging  to  the  company,  namely,  for- 
feited shares,  if  the  directors  or  the  sec- 
retary acting  for  them  had  fraudulently 
represented  something  to  him  which  was 
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to  be  tested  by  considering  the  grounds  of  such  belief.  And  if 
an  untrue  statement  is  made,  founded  upon  a  belief  which  is  des- 
titute of  all  reasonable  grounds,  or  which  the  least  inquiry  would 
inamediately  correct,  it  is  fairly  and  correctly  characterized  as 
misrepresentation  and  deceit. 

Third.  Although  the  directors  are  merely  agents  of  the  com- 
pany themselves,  and,  therefore,  according  to  the  well-known  rule, 
they  could  not  depute  any  other  person  to  act  for  them,  yet  if 
they  employ  their  manager  to  make  false  representations  of  the 
stability  of  the  company,  it  would  be  of  the  same  effect  as  if  made 
by  the  directors  themselves. 

Fourth.  If  the  person  who  has  been  induced  to  purchase  shares 
by  the  fraud  of  the  directors,  prefers,  instead  of  seeking  to  set 
aside  the  contract,  to  bring  an  action  for  damages  for  the  deceit, 
such  an  action  cannot  be  maintained  against  the  company,  but 
only  against  the  directors  personally. 

And,  per  Lord  Cranworth  :  — 

First.  Corporate  bodies  may  be  made  responsible  for  the  frauds 
of  their  agents  to  the  extent  to  which  the  company  has  profited 
from  the  frauds ;  but  the  incorporated  company  cannot  be  sued 
for  frauds  committed  by  directors  before  the  incorporation. 

Second.  It  is  necessarily  to  be  inferred  from  the  very  expres- 
sion restitutio  in  integrum,  that  relief  can  only  be  had  where  the 
party  seeking  it  is  able  to  put  those  against  whom  it  is  asked  in 
the  same  situation  in  which  they  stood  when  the  contract  was 
entered  into.^ 

untrue.      I,  then,  adhere  to  the  opinion  '  This  is  the  doctrine  of  the  civil  law. 

which  I   expressed   in  the   former  cases,  Calvinus,  Lex.     It  has  also  been  adopted 

that  the  company  would  have  been  bound  into  the  common  law.     Thus,  it  was  held 

by  that  fraud.     But  the  principle  cannot  in  Clarke  v.  Dickson,  E.  B.  &  E.  148,  that 

be  carried  to  the  wild  length  that  I  have  a  person  induced  by  fraud  to  enter  into  a 

heard  suggested,    namely,  that  you   can  contract  under  which  he  pays  money  may, 

bring  an  action  against  the  company  upon  at  his  option,  rescind  the  contract,  and 

the  ground  of  deceit  because  the  directors  recover  back  the  price  as  money  had  and 

have   done    an    act   which   might   render  received  if  he  can  return  what  he  has  re- 

tliem  liable  to  such  an   action.     That  I  ceived   under  it.     But  when  he   can    no 

take  not  to  be  the  law  of  the  land  ;  nor  longer  place  the  parties  in  statu  quo,  as  if 

do  I  believe  that  it  would  be  the  law  of  he  has  become  unable  to  return  what  he  has 

the  land  if  the  directors  were  the  agents  received  in  the  same  plight  as  that  in  which 

of   some   person,    not   a   company.      The  he  has  received  it,  the  right  to  rescind 

fraud  must  be  a  fraud  that  is  either  per-  no  longer  exists  ;  and  his  remedy  must  be 

sonal  on  the  part  of  the  individual  making  by  an  action  for  deceit,  and  not  for  money 

it,  or  some  fraud  which  another   person  had  and  received.     Crompton,  J.,  said  in 

has  impliedly  authorized  him  to  be  guilty  this  case  :  "When  once  it  is  settled  that 

of."     New  Brunswick  &  Canada  Ey.  Co.  a  contract  induced  by  fraud  is  not  void, 

V.  Conybeare,  9  H.  L.  Cas.  711,  739.     See  but  voidable  at  the  option  of  the  party 

Eyre  v.  Burmester,  10  H.  L.  Cas.  97;  Cen-  defrauded,  it  seems  to  me  to  follow  that 

tral  K.  Co.  of  Venezuela  v.  Kisch,  L.  E..  when  that  party  exercises  his  ojttion  to 

2  H.   L.   107  ;   Downes  v.  Ship,  L.  K.  3  rescind  the  contract  he  must  be  in  a  state 

H.  L.  351  ;   Ernest  v.  NichoUs,  6  H.  h.  to  rescind  ;  that  is,  he  must  be  in  such  a 

Cas.    401  ;   Burnes   v.   Pennell,   2   H.   L.  situation  as  to  be  able  to  put  the  parties 

Cas.  497,  522;  Deposit  Life  Ass.  Co.  v.  into  their  original  state  before  the  con- 

Ayscough,  6  E.  &  B.  763.  tract.     The  plaintiff  must  rescind  in  tnto 
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Third.  Where  a  person  lias  been  defrauded  by  directors,  and 
the  subsequent  acts  and  dealings  of  the  company  and  himself 
have  been  such  as  to  leave  him  no  remedy  but  an  action  for  the 
fraud,  he  must  seek  his  remedy  against  the  directors  personally. 

A  Scotch  company,  whose  nominal  capital  was  £105,000,  an- 
nounced that  £100,000  had  been  paid  up,  and  that  only  £5000 
could  be  called  for.  Relying  upon  this  representation,  a  gentle- 
man, resident  in  London,  purchased,  as  a  transferee,  800  shares  ; 
and  paid  his  proportion  of  the  outstanding  £5000  to  the  company. 
Tiie  liquidator  alleged  that  this  gentleman  "  knew  or  ought  to  have 
known,"  that  the  company  was  a  bubble ;  and  proposed  to  make 
a  call  upon  him  of  £30  for  each  of  his  shares ;  the  £100,000 
represented  as  actual  capital  not  having  been  paid  up.  The  appel- 
lant resisted  the  application,  contending  that,  as  he  had  performed 
his  contract,  no  further  demand  could  be  made  upon  him.  The 
Court  of  Session  of  Scotland,  after  much  deliberation  and  differ- 
ence of  opinion,  decided  in  favor  of  the  respondent,  the  liquidator.^ 


or  not  at  all.  He  cannot  both  keep  the 
shares  and  recover  the  whole  price.  That 
is  founded  on  the  plainest  principle  of 
justice.  If  he  cannot  return  the  article 
he  must  keep  it,  and  sue  for  his  real  dam- 
age in  an  action  on  the  deceit.  Take  the 
case  of  a  butcher  buying  live  cattle,  kill- 
ing them,  and  even  selling  the  meat  to 
his  customers.  If  the  rule  of  law  were  as 
the  plaintiff  contends,  that  butcher  might, 
upon  discovering  a  fraud  on  the  part  of 
the  grazier  who  sold  him  the  cattle,  re- 
scind the  contract,  and  get  back  the  whole 
price  ;  but  how  could  that  be  consistently 
with  justice  ?  The  true  doctrine  is  that  a 
party  can  never  repudiate  a  contract  after, 
by  his  own  act,  it  has  become  out  of  his 
power  to  restore  the  parties  to  their  origi- 
nal condition."  The  principle  was  laid 
down  by  Lord  EUeuborough  in  Hunt  v. 
Silk,  5  East,  449,  that  where  a  contract  is 
to  be  rescinded  at  nil  it  must  be  rescinded 
in  tola,  and  the  parties  put  in  statu  quo. 

This  has  since  been  acted  upon  in  nu- 
merous cases  in  England  and  in  this  coun- 
try. Parke,  B.,  said,  in  Blackburn  v. 
Smith,  .2  Ex.  783,  790,  "There  can  be  no 
rescission  of  the  contract  unless  the  parties 
can  be  placed  in  statu  quo."  So,  in  Shef- 
field Nickel  Co.  v.  Unwin,  2  Q.  B.  Div. 
214,  223,  Lush,  J.,  said :  "A  contract  void- 
able for  fraud  cannot  be  avoided  when  the 
other  party  cannot  be  restored  to  his  status 
quo;  for  a  contract  cannot  be  rescinded 
in  part  and  stand  good  for  the  residue. 
If  it  cannot  be  rescinded  in  toto  it  cannot 
be  rescinded  at  all ;  but  the  party  com- 
plaining of  the  non-performance  or  the 
fraud  must  resort  to  an  action  for  dam- 


ages.'' In  Clarke  v.  Dickson,  E.  B.  &  E. 
148,  153,  counsel  said  .  "  It  is  hard  if  all 
remedy  for  the  fraud  is  lost  where  tiie  de- 
ceit can  be  prolonged  till  the  deceived 
party  has  acted  on  it ; "  to  which  Cromp- 
ton,  J.,  replied  :  "  All  remedy  is  not  lost. 
He  can  no  longer  rescind  the  contract, 
which  would  work  injustice  ;  but  he  may 
bring  an  action  on  the  deceit,  and  recover 
his  real  damage."  And  Erie,  J.  :  "That 
was  the  case  of  Cole  i;.  Bishop,  E.  B.  &  E. 
160,  n.  The  purchaser  was  unable  to  treat 
the  contract  as  void  ab  initio ;  but  in  a 
cross-action  tried  before  me,  of  Bishop  v. 
Cole,  he  recovered  a  full  indemnity." 
And  Crompton,  J.  :  "  When  you  enun- 
ciate the  proposition  that  a  party  has  a 
right  to  rescind  you  involve  in  it  the  quali- 
fication, if  the  state  of  things  is  such  that 
he  can  rescind.  If  you  are  fraudulently 
induced  to  buy  a  cake  you  may  return  it 
and  get  back  the  price  ;  but  you  cannot 
both  eat  your  cake  and  return  your  cake." 
See  Deposit  Life  Ass.  v.  Ayscough,  6  E.  & 
B.  761  ;  Sully  v.  Frean,  10  Ex.  535  ;  Fer- 
guson V.  Carrington,  9  B.  &  C.  59  ;  Strutt 
V.  Smith,  1  C.  M.  &  R.  312  ;  Campbell  v. 
Fleming,  1  A.  &  E.  40;  Harnor  v.  Grovas, 
15  C.  B.  667  ;  Fitt  v.  Cassanet,  4  M.  &  G. 
903  ;  Beed  v.  Blandford,  2  Y.  &  J.  278 ; 
Norton  v.  Young,  8  Greenl.  30  ;  Junkins 
V.  Simpson,  14  Me.  364 ;  Coolidge  v.  Brig- 
ham,  1  Met.  647  ;  Peters  v.  Gooch,  4 
Blackf.  515  ;  Brown  v.  Witter,  10  Ohio, 
142 ;  Johnson  v.  Jackson,  27  Miss.  498 ; 
Allen  V.  Edgerton,  3  Vt.  442. 

^  Jamieson  v.  Waterhouse,  Scotch  Rep. 
3d  series,  vol.  vi.  p.  591  ;  Scottish  Jur., 
vol.  xl.  p.  306. 
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On  appeal,  the  House  of  Lords  held,  reversing  the  decree  of  the 
court  below,  — 

First.  That  the  liquidator  was  wrong,  the  shareholder  having 
done  all  that  could  legitimately  be  demanded  of  him  under  his 
contract. 

Second.  It  is  not  incumbent  on  a  shareholder  to  suspect  fraud 
or  institute  inquiries  where  all  seems  fair  and  conformable  to  the 
requirements  of  the  statutes. 

Third.  The  liability  of  a  shareholder  is  to  be  measured  by  his 
contract,  as  based  upon  the  statutory  documents,  which  are  regis- 
tered for  the  puj-pose  of  protecting  the  shareholders  on  the  one 
hand,  and  the  creditors  on  the  other. 

Fourth.  The  court  cannot  expand  the  contract ;  nor  will  it  fix 
upon  a  party  any  engagement  larger  or  other  than  that  into  which 
he  has  entered. 

Fifth.  There  is  nothing  to  warrant  a  contrary  doctrine  in  Over- 
end  &  Gurney  Case,^  where  the  shareholder's  contract  was  en- 
forced, but  in  no  respect  altered ;  the  contract,  as  it  existed  at 
the  time  of  the  winding  up,  being  the  sole  measure  of  liability. 

Sixth.  A  shareholder  has  a  right  to  stand  upon  his  contract , 
and  is  not  bound  beyond  it,  at  the  suit  of  the  liquidator .^ 


1  L.  R.  2  H.  L.  325. 

^  Waterhouse  v.  Jamieson,  L.  R.  2  Sc. 
&  D.  Ap.  29.  The  question  is  put  very 
clearly  by  Lord  Hatherley,  L.  C.  :  "The 
real  and  substantial  question  appears  to 
be  this  :  Whether  or  not  a  person  taking 
shares  in  a  company  established  under  a 
deed  which  recites,  however  untruly,  that 
£100,000  has  been  paid,  and  engaging  by 
his  signature  to  that  deed  to  meet  all  the 
contributions  which  remain  to  be  levied, 
but  which  are  not  to  exceed  £5  a  share, 
the  rest  having  been  paid  ;  whether,  more- 
over, a  person  having  purchased  shares  in 
the  market  on  which  the  representation 
is  that  £100  has  been  paid  up  on  each 
share,  and  receiving  certificates  of  those 
shares  signed  by  the  directors  themselves, 
who  were  competent  to  act  in  the  matter, 
and  who  gave  such  certificates,  stating 
that  £100  per  share  had  been  paid  up, 
can  afterwards,  at  the  instance  of  credit- 
ors of  the  company,  who  discover  that,  in 
truth,  no  such  payment  has  ever  been 
made  by  the  original  holders  of  the  shares, 
but  that  in  reality  the  shares  had  been 
taken  and  issued  to  the  public  without 
the  fact  being  known  that  while  they  were 
£105  shares  only  £5  or  some  very  small 
amount  had  been  paid  upon  them,  whether 
such  a  shareholder  can  be  sued  on  behalf 
of  the  creditors  of  the  company  for  the 
£100  per  share  which  remains  unpaid  ; 
whether,  the  question  being  raised  between 


the  creditors  and  the  alleged  shareholder, 
the  shareholder  can  set  up  the  defence  that 
he  is  not  liable  to  the  creditors  which  he 
has  contracted  to  pay."  In  answer  to  this 
Lord  Hatherley,  with  whom  agreed  the 
whole  House,  said :  "  I  confess,  after  some 
considerable  hesitation,  I  have  come  to  the 
conclusion  that  a  shareholder  is  entitled  to 
say :  The  contract  I  have  entered  into  must 
be  found  in  the  deed  into  which  1  have 
entered.  For  all  purposes  as  between  me 
and  third  persons  I  am  only  to  be  held  to 
have  entered  into  those  engagements  which 
the  deed  itself  represents  me  to  have  en- 
tered into  ;  and  as  regards  the  shares  which 
I  have  taken  and  purchased,  having  a 
document  signed  by  those  who  are  ena- 
bled to  give  such  a  certificate,  certifying 
that  a  certain  amount  per  share  had  been 
paid,  which  certificate  is  entered  and  duly 
registered  as  the  act  requires,  for  the  very 
purpose  of  protecting  the  shareholders  on 
the  one  hand  and  the  creditors  on  the 
other,  I  am  entitled  to  say,  no  fraud  be- 
ing chargeable  against  me,  that  I  am  only 
liable  to  the  extent  of  the  money  which 
appeared  by  the  certificate  itself,  given  me 
by  the  directors  of  the  company,  to  be  un- 
paid." 

The  marked  distinction  between  the  de- 
cision in  this  case  and  in  the  Overend  & 
Gurney  Case,  L.  E.  2  H.  L.  325,  is  thus 
clearly  pointed  out  by  the  Lord  Chancel- 
lor :  "  I  think  the  principles  upon  which 
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A  person  purchasing  chattels  or  goods,  concerning  which  the 
vendor  makes  a  fraudulent  misrepresentation,  may,  on  finding 


that  case  was  decided  have  really  no  bear- 
ing whatever  upon  the  present  question. 
There  Mr.  Oakes  had  undoubtedly  become 
a  member  of  the  company.  He  knew  all 
the  objects  for  which  it  was  founded,  and 
the  terms  of  its  constitution,  and  he 
entered  into  the  ordinary  engagements. 
Then  he  said  :  True  it  is  I  have  entered 
into  those  engagements  ;  but  I  seek  to  be 
relieved  from  them  because  I  was  induced 
to  enter  into  them  by  misrepresentations, 
without  which  I  should  not  have  become 
a  shareholder.  But  this  House  held  that 
whatever  rights  he  might  have  acquired 
against  those  who  made  the  fraudulent 
representations,  he  had  as  regarded  the 
outer  world  executed  an  instrument  by 
which  every  creditor  had  a  right  to  be- 
lieve that  he  was  bound,  and  that  he  could 
not  extricate  himself  after  the  winding-up, 
although  before  the  winding-up  he  might 
have  instituted  proceedings  to  liberate  him- 
self from  the  engagements  into  which  he 
had  been  led  by  those  misrepresentations." 
"Waterhouse  v.  Jamieson,  L.  R.  2  Sc.  &  D. 
Ap.  at  p.  33. 

Lord  Cairns  said,  in  the  case  of  In  re 
Duckworth,  L.  R.  2  Ch.  578,  "The  liqui- 
dator represents  the  creditors  onhj  because 
he  represents  the  company,  and  through  the 
company  the  rights  of  the  creditors  are  to 
be  enforced."  Lord  Westbury,  adopting 
this,  in  Waterhouse  v.  Jamieson,  L.  E,. 
2  Sc.  &  D.  38,  comments  upon  it  thus  : 
"Now,  here  the  appellant  is  a  bond  fide 
holder  of  shares,  upon  which,  no  doubt, 
there  was  a  false  statement  made  by  the 
company  of  which  he  had  no  knowledge, 
and  as  to  which  ho  was  under  no  obliga- 
tion to  inquire,  and  therefore  he  cannot 
be  subjected  to  liability  by  having  im- 
puted to  him  a  knowledge  of  the  false- 
hood. Could  the  company  recover  against 
him  ?  If  there  had  been  no  winding-up 
order  the  question  would  not  have  admit- 
ted of  a  moment's  doubt,  and  the  winding- 
up  order  does  not  place  the  liquidator  in 
a  better  position  against  the  shareholder 
than  the  company  were  in."  The  princi- 
ple involved  in  this  case  is  of  the  highest 
practical  importance,  and  we  consider  the 
case  one  of  the  greatest  value  in  settling  a 
question  which,  either  directly  or  in  strict 
analogy  thereto,  is  often  arising  in  connec- 
tion with  the  purchase  of  stock  in  corpo- 
rations. The  important  principle  decided 
by  the  case  is  that  as  long  as  a  purchaser 
of  stock  complies  with  his  contract  he  is 
not,  either  to  the  company  or  to  the  cred- 
itors of  the  company,  liable  for  the  fraud 
of  the  company,  where  he  is  no  party  to 
such  fraud  in  their  misrepresentations  as 


to  the  amount  of  the  capital  which  has 
been  paid  in ;  so  that  if  false  statements 
in  the  matter  have  been  made  by  the  com- 
pany with  reference  thereto,  he  is  not  lia- 
ble either  to  the  company  or  its  creditors 
in  respect  of  such  fraud,  but  is  liable 
only  to  the  extent  of  his  contract  with  the 
company.  The  question  arose  in  the  fol- 
lowing manner  :  In  the  judicial  winding- 
up  of  a  limited  company  the  official  liqui- 
dator presented  to  the  court  a  petition  in 
which  he  alleged  that  certain  statements 
in  the  articles  and  memorandum  of  associa- 
tion with  reference  to  capital  there  stated 
to  have  been  paid  up  were  false  ;  that,  in 
fact,  no  part  of  the  nominal  capital  had 
ever  been  paid  up  ;  and  he  craved  the  court 
to  make  a  call  per  share  in  excess  of  the 
sum  which  the  articles  and  memorandum 
of  association  stated  to  be  the  amount  of 
unpaid  capital,  and  to  settle  the  list  of 
contributories  so  as  to  include  not  only 
the  names  of  original  shareholders,  but 
also  of  certain  persons  who  subsequent  to 
the  formation  of  the  company  had  ac- 
quired shares  from  original  shareholders, 
and  who  disputed  their  liability  for  more 
than  the  amoiint  per  share  which  appeared 
to  be  unpaid  ex  facie  of  the  articles  of  as- 
sociation and  of  the  statutory  register. 
In  the  Scotch  court  it  was  held,  six  of 
the  judges  dissenting,  that  these  persons 
should  be  placed  on  the  list  of  contribu- 
tories, on  the  ground  (T)  that  the  limit  of 
liability  depends  not  on  the  bona  fides 
of  purchasers  of  shares,  but  on  the  fact 
whether,  and  how  far,  the  amount  of  capi- 
tal represented  by  the  shares  is  paid  up 
or  remains  unpaid;  (2)  that  an  official 
liquidator  is  not  eadem  persona  with  the 
company,  but  represents  all  parties  inter- 
ested ;  and  (3)  that  for  the  purpose  of  en- 
forcing any  statutory  liability  of  the  share- 
holders to  the  creditors  of  the  company, 
the  liquidator  represents  the  creditors.  As 
we  have  seen,  this  holding  was  reversed  in 
the  House  of  Lords,  the  principle  being 
adopted  there,  which  is  an  answer  to  the 
holding  of  the  majority  of  the  Scotch 
court,  as  was  laid  down  by  Lord  Cairns  in 
In  re  Duckworth,  L.  R.  2  Ch.  578,  that 
"the  liquidator  represents  the  creditors 
only  because  he  represents  the  company, 
and  through  the  company  the  rights  of  the 
creditors  are  to  be  enforced."  As  Lord 
Westbury  has  well  put  it :  "The  rights 
of  creditors  against  the  shareholders  of  a 
company  when  enforced  by  a  liquidator 
must  be  enforced  by  him  in  right  of  the 
company.  What  is  to  be  paid  by  the 
shareholders  is  to  be  recovered  in  that 
right.     What  is  due  to  the  company  is 
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out  the  fraud,  retain  the  chattels  or  the  goods,  and  have  his  ac- 
tion to  recover  any  damages  he  has  sustained  by  reason  of  the 
fraud.i^  But  the  same  principle  does  not  apply  to  shares  of  stock 
in  a  joint  stock  company,  for  a  person  induced  by  the  fraud  of  the 
agents  of  a  joint  stock  company  to  become  a  partner  in  that  com- 
pany can  bring  no  action  for  damages  against  the  company  whilst 
he  remains  in  it ;  his  only  remedy  is  restitutio  in  integrum,  and 
rescission  of  the  contract;  and  if  that  becomes  impossible,  by  the 
winding  up  of  the  company  or  by  any  other  means,  his  action  for 
damages  is  irrelevant,  and  cannot  be  maintained.  Thus,  H. 
bought  from  the  City  of  Glasgow  Bank  (a  co-partnership  regis- 
tered under  the  Companies'  Act,  1862),  £4000  of  its  stock,  in 
Feb.,  1877.  He  was  registered  as  a  partner,  received  dividends, 
and  otherwise  acted  as  a  partner  thereafter.  The  bank  went  into 
liquidation  in  Oct.,  1878,  with  immense  liabilities,  and  H.  was  en- 
tered on  the  list  of  contributories,  and  paid  calls.  In  Dec,  1878, 
H.  brought  an  action  against  the  liquidators,  to  recover  damages 
in  respect  of  the  sums  he  had  paid  for  the  stock ;  the  money  he 
had  already  paid  in  calls,  and  the  estimated  amount  of  future 
calls.  He  founded  his  right  to  relief  upon  the  ground  of  fraud- 
ulent misrepresentations  made  by  the  directors  and  other  bank 
officials  to  him.  He  admitted  that,  after  the  winding  up  had  com- 
menced, it  was  too  late  for  him  to  have  rescission  of  his  contract, 
and  restitutio  in  integrum.  The  Court  of  Session  of  Scotland  dis- 
missed the  action  as  irrelevant.^  On  appeal,  the  House  of  Lords 
held,  affirming  the  decision  of  the  court  below,  that,  even  although 
the  fraudulent  misrepresentations  might,  if  tlie  bank  had  been  a 
going  concern,  have  entitled  him  to  rescind  the  contract,  rescis- 
sion being  now  impossible,  as  decided  in  Oakes  v.  Turquand,^  and 
Tennent  v.  City  of  Glasgow  Bank,*  they  afforded  no  ground  for 

that  only  which  is  in  fact  recoverable  by  quis  of  Abercorn,  27  L.  J.  Ch.  666  ;  Ex 

the  company.     The  liquidator,  therefore,  parte  Currie,  32  L.  J.  Ch.  57  ;  Sheffield, 

standing  in  the  place  of  the  company,  the  &c.   Soc,   34   L.   J.   Ch.  593  ;   Leifchild's 

question  is,  has  he  a  right  to  impeach  the  Case,  L.    R.  1  Eq.   231 ;   In  re  Anglesea 

•  memorandum,   set  aside  the   articles,  re-  Colliery  Co.,    L.  It.   2   Eq.   379  ;  Ward's 

duce  the  certificate,  and  recover  in  right  Case,  L.  R.  2  Eq.  226  ;  L.  R.  4  Eq.  189  ; 

of  the  company  that  which  the  company  Lund's  Case,  27  Beav.  465  ;  Hyam's  Case, 

could  not  for  one  moment,  as  against  a  1  De  G.  F.  &  J.  75  ;  Budd's  Case,  10  W. 

bond  fide  shareholder,  be  entitled  them-  R.   51  ;   Accidental   &   Mar.    Ins.   Corpo- 

selves  to  recover  ? "    Waterhouse  t>.  Jamie-  ration,  L.  R.   5   Eq.   22;   In  re  English 

son,  L.  R.  2  Sc.  &  D.  at  p.  37.     And  the  Joint  Stock  Bank,  L.  R.  3  Eq.  341  ;  An- 

decision  of  the  House  of  Lords,  reversing  derson's  Case,  L.  R.  3  Eq.   337 ;   Need- 

the  decision  in  the  Scotch  court,  was  that  ham's  Case,  L.  R.  4  Eq.  135. 
the  liquidator  against  such  6o»(J^(ie  share-  i  Per- Lord  Cairns,  in  Houldsworth  v. 

holder  has  no  such  right.     The  decision  City  of  Glasgow   Bank,    5   Ap.    Cas.    at 

is  far-reaching  iu  its  consequences,  and  is  p.  323. 

scarcely  less  applicable  in  this  country,  as  ^  Houldsworth  B.  City  of  Glasgow  Bank, 

a  general  principle  relating  to  corporations  Court   of  Sess.   Cas.,   4th  series,  vol.   vi. 

and  the  bond  fide  purchasers  of  stock,  than  p.  1164  ;  Scot.  L.  R.  vol.  xvi.  p.  700. 
it  is  in   England  or  Scotland  under  the  »  L.  R.  2  H.  L.  325. 

Companies  Act,  1862.     See  also  The  Mar-  *  4  App.  Cas.  615. 

VOL.  1.  22 


338 


COMMENTARIES   ON   SALES. 


[book  II. 


an  action  against  tlie  liquidators  ;  and,  therefore,  that  the  action 
was  irrelevant.! 


1  Houldsworth  v.  City  of  Glasgow  Bank, 
5  App.  Cas.  317. 

The  following  principles  were  consid- 
ered in  this  case  as  concluded  by  author- 
ity ;  First,  that  an  agent  acting  within 
the  scope  of  his  authority,  and  making 
any  representation  whereby  the  person 
with  whom  he  deals  on  behalf  of  his  prin- 
cipal is  induced  to  enter  into  a  contract, 
binds  his  principal  by  such  representation 
to  the  extent  of  rendering  the  contract 
voidable  if  the  representation  be  false,  and 
the  contracting  party  take  proper  steps  for 
avoiding  it  whilst  a  restitutio  in  integrum 
is  possible.  Secondly,  that  a  corporation 
is  bound  by  the  wrongful  acts  of  its  agents 
no  less  than  an  individual,  and  that  such 
misi-epresentation  by  the  agent  being  a 
wrongful  act,  the  result  of  such  misrepre- 
sentation must  take  effect  in  the  same 
manner  against  a  corporation  as  it  would 
against  an  individual.  Thirdly,  that  if 
there  cannot  be  a  restitutio  in  integrum 
the  contract  cannot  be  rescinded,  but  must 
remain  in  force,  whatever  right  may  exist 
in  regard  to  damages  for  injury  sustained 
by  the  party  deceived.  Houldsworth  v. 
City  of  Glasgow  Bank,  5  App.  Cas.  at  p. 
331,  per  Lord  Hatherley.  But,  as  was 
laid  down  by  Lord  Chelmsford  in  Addie 
V.  The  Western  Bank,  L.  E.  1  Sc.  &  D. 
145,  where  a  person  has  been  drawn  into 
a  contract  to  purchase  shares  belonging  to 
a  company  by  fraudulent  misrepresenta- 
tions of  the  directors,  and  the  directors 
in  the  name  of  the  company  seek  to  en- 
force that  contract,  or  the  person  who  has 
been  deceived  institutes  a  suit  against  the 
company  to  rescind  the  contract  on  the 
ground  of  frauil,  the  misrepresentations 
are  imputable  to  the  company,  and  the 
purchaser  cannot  be  held  to  his  contract, 
because  a  company  cannot  retain  any  ben- 
efit which  they  have  obtained  through  the 
fraud  of  their  agents.  But  if  the  person 
■who  has  been  induced  to  purchase  shares 
by  the  fraud  of  the  directors,  instead  of 
seeking  to  set  aside  the  contract,  prefers 
to  bring  an  action  of  damages  for  the  de- 
ceit, such  an  action  cannot  be  maintained 
against  the  company  ;  and,  therefore,  the 
action  in  that  case  having  been  for  the 
reduction  of  the  deeds  of  transference  of 
the  shares,  and  alternately  for  damages,  it 
was  held  tlxat,  the  sui  t  having  been  brought 
against  the  company,  it  followed  that  he 
could  not  recover  unless  he  was  entitled 
to  rescind  the  contract. 

In  the  case  of  Houldsworth  v.  City 
of  Glasgow  Bank,  in  the  Scotch  court 
(supra),  two  principles  were  laid  down 
which  are  well  supported  by  the  authorities 


both  in  England  and  Scotland,  and  about 
the  correctness  of  which  theie  can  be  no 
question  :  (1)  that  a  principal  is  liable 
for  the  fraud  of  his  agent  while  acting  in 
the  principal's  business  and  within  the 
scope  of  his  authority  for  the  principal's 
benefit  ;  (2)  that  this  rule  applies  to  the 
case  of  an  incorporated  company  acting 
through  the  agency  of  its  ordinary  direc- 
tors and  manager.  Barwick  v.  The  Eng- 
lish Joint-Stock  Bank,  L.  K.  2  Ex.  259 ; 
Mackay  v.  Commercial  Bank  of  New 
Brunswick,  L.  R.  5  P.  C.  394  ;  Jardine 
V.  Carron  Company,  2  Macph.  1101 ; 
National  Exchange  Co.  of  Glasgow  v. 
Drew,  2  Macq.  903 ;  Traill  «.  Smith's 
Trustees,  3  Eet.  (Sc.)  770  ;  Clydesdale 
Bank  v.  Paul,  4  Ket.  (Sc.)  626.  And, 
as  was  stated  in  the  same  case  (Houlds- 
worth ti.  City  of  Glasgow  Bank,  in  the 
Scotch  court),  actions  founded  on  the 
fraudulent  representations  of  agents  have 
been  repeatedly  sustained  against  com- 
panies and  incorporations.  Cases  last 
above  cited,  and  Swire  v.  Francis,  L.  E. 
3  P.  C.  104  ;  Stone  v.  City  and  County 
Bank,  3  C.  P.  Div.  283  ;  Weir  v.  Bell,  3 
Ex.  Div.  238. 

The  distinction  taken  is  a  fine  one, 
within  the  law  of  principal  and  agent, 
and  is  to  the  effect  that  while  a  suit 
against  a  corporation  with  respect  to 
snares  of  that  corporation  cannot  be  sus- 
tained, for  fraudulent  misrepresentation 
by  the  directors,  unless  there  can  be  resti- 
tutio in  integrum,  yet  that  for  any  con- 
tract made  between  the  company  and 
another,  with  respect  to  any  other  matter 
than  its  shares,  the  company  is  respon- 
sible, as  an  oi'dinary  principal  would  be, 
for  the  fraud  of  its  agent.  The  reason  for 
this  distinction,  we  take  it,  is  even  finer 
than  the  distinction  itself.  The  principal 
is  only  bound  for  the  acts  of  his  agent 
within  the  scope  of  the  agency.  In  the 
case  of  purchases  of  stock  from  a  company, 
it  is  rather  the  purchase  of  a  right  to  be- 
come a  member  of  the  company  and  thus  to 
become  a  sharer  in  the  acts  and  contracts 
of  the  company,  than  it  is  the  entering 
into  a  contract  with  the  company.  It  is 
in  cases  of  contract  with  a  company  that 
the  company  acts  by  its  agents,  and  is 
bound  by  their  acts  and  representations 
within  the  scope  of  the  agency.  But,  in 
the  selling  of  the  stock,  it  is,  in  a  sense, 
merely  giving  the  party  a  right  to  become 
a,  member  of  the  company,  which  has  a 
corporate  existence,  not  for  the  purpose  of 
selling  its  shares,  but  for  carrying  on  some 
specific  business.  So  long  then  as  tha 
contract,  so  to  call  it,  simply  amounts  to 
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Since  1873,  A.  had  appeared  on  the  register  of  a  joint  stock 
banking  company  as  the  holder  of  £6000  of  stock.    On  Oct.  2, 


the  right  of  the  party  purchasing  the 
shares  of  becoming  a  member  of  the  cor- 
poration, the  party,  while  in  a  position  to 
make  restitutio  in  integrum,  by  a  return 
of  the  stock,  the  mere  selling  of  which 
was  all  that  was  in  the  power  of  the 
company,  is,  as  between  himself  and_  the 
company,  entitled  to  cancel  such  trans- 
action for  the  fraud  of  those  acting  for 
the  company  ;  the  agents  having  no  power 
by  such  sale,  by  their  representations,  to 
make  the  company  any  further  liable  than 
that  of  having  the  sale  rendered  invalid. 
The  selling  of  the  stock  is  a  thing  apart 
from  the  object  for  which  the  company 
is  created.  If  the  company  were  created 
for  the  purpose  of  buying  and  selling 
other  stocks  than  that  of  the  company, 
those  would  be  simply  chattels,  and  repre- 
sentations made  with  reference  to  them 
on  such  sales,  by  the  agents  of  the  com- 
pany, would  be  representations  with  refer- 
ence to  contracts  of  the  company,  and,  as 
such,  binding  on  the  company,  within  the 
scope  of  the  agency. 

The  only  ground  upon  which  we  think 
the  cases  on  these  different  questions  can 
be  reconciled,  is,  that  the  scope  of  the 
agency  is  very  different  in  the  cases  where 
the  stock  of  the  company  is  sold,  where 
the  transaction  is  only  the  creation  of  a 
right  to  partake  in  tlie  company's  con- 
tracts, as  distinguished  from  those  cases 
■where  the  representations  of  the  company's 
agents  are  made  in  connection  with  the 
company's  contracts,  within  the  scope  of 
its  corporate  capacity.  Lord  Cairns,  in 
Houldsworth  v.  City  of  Glasgow  Bank,  5 
App.  Cas.  323,  says  :  "  There  is  no  doubt 
that  according  to  the  law  of  England  a  per- 
son purchasing  a  chattel  or  goods,  concern- 
ing which  the  vendor  makes  a  fraudulent 
misrepresentation,  may,  on  finding  out  the 
fraud,  retain  the  chattel  or  the  goods, 
and  have  his  action  to  recover  any  dam- 
ages he  has  sustained  by  reason  of  the 
fraud.  .  .  .  But  does  the  same  rale  apply 
to  the  case  of  shares  or  stock  in  a  partner- 
ship or  company  ?  We  are  accustomed  to 
use  language  as  to  such  a  sale  and  pur- 
chase as  if  the  thing  bought  or  sold  were 
goods  or  chattels,  but  this  it  certainly  is 
not.  The  contract  which  is  made  is  a 
contract  by  which  the  person  called  the 
buyer  agrees  to  enter  into  a  partnership 
alreadv  formed  and  going,  taking  his  share 
of  past  liabilities,  and  his  chance  of  future 
profits  or  losses.  He  has  not  bought  any 
chattel  or  piece  of  property  for  himself. 
He  has  merged  himself  in  a  society,  to  the 
property  of  "which  he  has  agreed  to  con- 
tribute, and  the  property  of  which,  includ- 


ing his  own  contributions,  he  has  agreed 
shall  be  used  and  applied  in  a  particular 
way  and  in  no  other  way." 

The  decision  in  this  case  turns  upon 
the  peculiar  character  of  the  transaction . 
where  that  which  is  purchased  is  the  stock 
of  the  company,  and  where  the  question 
that  is  decided  is  that  a  man  who  has 
been  induced,  by  the  fraudulent  misrepre- 
sentations of  agents  of  a  company,  to  take 
shares  in  the  company,  cannot,  after  he 
discovers  the  fraud,  and  is  unable  to  make 
restitutio  in  integrum,  recover  damages 
from  the  company.  Lord  Blackburn,  in 
commenting  on  the  language  used  by  Lord 
Chelmsford,  above  stated  by  us,  says  ;  "I 
cannot  say  whether  Lord  Chelmsford 
meant  to  confine  his  observation  to  the 
particular  kind  of  contract  then  before 
him,  without  deciding  whether  the  same 
doctrine  would  apply  to  all  kinds  of  con- 
tracts, or  whether  it  was  only  by  accident 
that  he  confined  his  language  as  he  did. 
There  are  strong  reasons  given  by  the 
noble  and  learned  lords  who  have  already 
spoken  in  this  case  for  holding  that  when 
one  has  been  induced  by  the  fraud  of  the 
agents  of  a  joint-stock  company  to  con- 
tract with  that  company  to  become  a 
partner  in  that  company,  he  can  bring  no 
action  of  deceit  against  the  company 
v.'hilst  he  remains  a  partner  in  it.  There 
are  reasons  which  would  not  apply  to 
every  case  in  which  a  contract  has  been 
induced  by  fraud,  as  for  example,  if  an 
incorporated  company  sold  a  ship,  and 
their  manager  falsely  and  fraudulently 
represented  that  she  had  been  thoroughly 
repaired  and  was  quite  seaworthy,  and  so 
induced  the  purchase,  and  the  purchaser 
first  became  aware  of  the  fraud  after  the 
ship  was  lost,  and  the  underwriters  proved 
that  she  had  not  been  repaired  and  was  in 
fact  not  seaworthy,  and  so  that  the  insur- 
ance was  void  when  it  would  be  too  late 
to  rescind."  And  Lord  Blackburn  quotes 
approvingly  from  Lord  Shand :  "The 
whole  question  has  been  very  carefully 
considered  in  recent  cases  in  England,  in 
which  it  has  been  well  settled,  on  prin- 
ciples which  I  am  satisfied  are  sound,  that 
an  incorporation  will  be  answerable  in 
damages  for  the  fraudulent  representations 
of  its  agents  made  in  the  course  of  the 
business  intrusted  to  them!"  Barwiok  v. 
The  English  Joint-Stock  Bank,  L.  R.  2 
Ex.  259  ;  Swift  v.  Winterbotham,  L.  R. 
9  Q.  B.  301  ;  Mackay  v.  The  Commercial 
Bank  of  New  Brunswick,  L.  R.  5  P.  C. 
394  ;  Swire  v.  Francis,  3  App.  Cas.  106  ; 
Stone  V.  The  City  and  County  Bank,  3 
C.  P.  Div.  283  ;  Weir  v.  Bell,  3  Ex.  Div. 
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1878,  the  bank  stopped  payment.  On  Oct.  5,  the  directors  issued 
circulars  summoning  an  extraordinary  general  meeting  to  pass  a 
resolution  to  wind  up  the  company.  On  Oct.  18,  a  report  made 
by  independent  investigators  was  sent  to  all  the  shareholders, 
which  showed  that  the  insolvency  of  the  company  was  of  such  an 
overwhelming  character  that  large  calls  would  have  to  be  made 
to  meet  its  liabilities.  On  Oct.  21,  A.  raised  an  action  for  I'educ- 
tion  of  his  contract  to  take  stock,  on  the  ground  that  he  was 
induced  to  purchase  by  the  fraudulent  misrepresentation  of  the 
directors.  The  summons  in  this  action  was  served  on  the  com- 
pany on  the  same  day.  On  Oct.  22,  an  extraordinary  resolution 
to  wind  up  the  company  voluntarily  was  passed.  A.  was  put  on 
the  list  of  contributories.  The  first  division  of  the  Scotch  Court 
of  Session  refused  the  prayer  of  the  petition,  holding  that  the 
action  came  too  late  after  the  bank  liad  stopped  payment  and  had 
declared  its  insolvency.*     On  appeal  to  the  House  of  Lords,  the 


238  ;  Houldsworth  v.  City  of  Glasgow 
Bank,  5  App.  Cas.  340,  339. 

The  question  is  put  by  Earl  Cairns  on 
the  peculiar  effect  of  the  Winding-up  Act 
on  the  rights  and  obligations  of  the  share- 
holder, and  that  consideration  entered 
largely  into  the  decision.  But  where 
the  Winding-up  Act  does  not  apply,  and 
where  the  company  is  selling  its  own  stock, 
strictly  as  a  commodity,  as  the  stock  of 
any  other  company  in  which  it  is  deal- 
ing,—  as,  for  instance,  where  the  stock 
has  been  surrendered  by  a  stockholder 
after  some  of  the  calls  have  been  paid, 
and  the  stock,  under  fraudulent  misrepre- 
sentations by  the  agent  of  the  company, 
has  been  sold  for  more  than  its  value,  the 
company  being  solvent,  —  we  see  no  rea- 
son why  the  purchaser  of  the  stock,  who 
has  suffered  loss  by  the  fraudulent  mis- 
representation of  the  company's  agent, 
could  not  as  well  recover  against  the  com- 
pany, without  the  restitutio  in  integrum, 
as  in  any  other  case  where  a  right  of  ac- 
tion would  accrue  to  one  against  a  com- 
pany for  the  fraud  of  its  agent,  as  in  the 
cases  above  cited.  See  previous  notes  con- 
taining dicta  to  this  effect. 

A  case  analogous  to  this  is  decided  in 
the  Scotch  case  of  Howe  v.  City  of  Glas- 
gow Bank,  Sc.  Rep.  4th  ser.  vol.  vi. 
p.  1194,  where  the  seller  was  a  third 
party,  and  where  the  purchaser  sought 
to  make  the  company  liable  for  misrepre- 
sentation, on  the  ground  that  the  bank, 
through  its  officials,  acted  as  agent  for  the 
seller  in  selling  the  bank  stock  belonging 
to  the  seller.  The  court  held  that  the 
bank  was  not  liable  ;  but  on  the  ground 
that  neither  the  manager  nor  the  direc- 
tors had  any  power  whatever  to   cany 


through  an  agency  transaction  between 
third  parties  which  could  in  any  way 
affect  the  bank  or  its  shareholders.  In 
the  case  which  we  have  put,  and  which  is 
liable  to  occur  in  this  country,  as  there 
would  be  no  question  as  to  the  agency, 
the  converse  of  the  holding  in  Howe  v. 
City  of  Glasgow  Bank  would  seem  to  ap- 
ply to  such  a  case,  in  which  the  holding 
would  be,  "the  officials  had  .  .  .  author- 
ity to  bind  the  bank  as  brokers  in  the  sale 
of  stock,"  and,  therefore,  in  such  a  case 
the  bank  would  be  liable.  See  the  fol- 
lowing English  and  Scotch  cases  in  this 
connection  on  the  questions  involved. 
Barwick  v.  English  Joint  Stock  Bank, 
L.  R.  2  Ex.  259;  Mackay  v.  Commercial 
Bank  of  New  Brunswick,  L.  R.  5  P.  C. 
394,  410,  412;  Swire  v.  Francis,  3  App. 
Cas.  106,  114;  Denton  v.  Great  Northern 
Railway  Co.,  ,5  E.  &  B.  860  ;  Swift  v. 
Winterbotham,  L.  R.  8  Q.  B.  244;  Swift 
V.  Jewsbury,  L.  R.  9  Q.  B.  301,  312 ; 
Weir  V.  Barnett,  3  Ex.  Div.  32  ;  Weir  v. 
Bell,  3  Ex.  Div.  238  ;  Reedie  i>.  L.  & 
N.  W.  Ry.  Co.,  4  Ex.  244,  255  ;  Hern  v. 
NichoUs,  1  Salk.  288;  Cornfoot  d.  Fowke, 
6  M.  &  W.  358,  373  ;  .Tardine  v.  Carron 
Co.,  Court  of  Sess.  Cas.  3d  ser.  vol.  ii. 
p.  1101;  National  Ex.  Co.  of  Glasgow  v. 
Drew,  2  Macq.  103  ;  Burnes  v.  Pennell,  2 
H.  L.  Cas.  497;  Forth  Main  Ins.  Co.  v. 
Burnes,  Court  of  Sess.  Cas.  2d  ser.  vol.  x. 
689  ;  Traill  o.  Smith's  Trustees,  lb.  4th 
ser.  vol.  iii.  p.  770  ;  Clydes'dale  Bank  v. 
Paul,  Ih.  vol.  iv.  p.  626;  Addie  v.  Western 
Bank,  L.  R.  1  So.  &  D.  145. 

1  Tennent  v.  City  of  Glasgow  Bank, 
Scot.  L.  R.  vol.  xvi.  p.  238  ;  Court  Sess. 
Cas.  4th  ser.  vol.  vi.  p.  654. 
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decision  of  the  Scotch  court  was  sustained  on  the  ground  that  the 
rights  of  innocent  third  parties  had  intervened,  and  that  A.'s  ac- 
tion for  reduction  of  his  contract  was  too  late  to  exempt  him  from 
liability. 1 

Lord  Cairns,  L.  C,  in  delivering  the  judgment  of  the  House  of 
Lords,  adopted  the  three  propositions  laid  down  by  the  Lord  Presi- 
dent in  his  judgment  in  the  court  below,  as  follows:  — 

In  the  first  place,  a  contract  induced  by  fraud  is  not  void,  but 
only  voidable  at  the  option  of  the  party  defrauded. 

Secondly,  this  does  not  mean  that  the  contract  is  void  till  rati- 
fied, but  it  means  that  the  contract  is  valid  till  rescinded. 

And,  thirdly,  the  option  to  void  the  contract  is  barred  where 
innocent  third  parties  have,  in  reliance  on  the  fraudulent  con- 
tract, acquired  rights  which  would  be  defeated  by  its  rescission.^ 

Persons  who  purchase  property  and  then  create  a  company  to 


1  lUd.  i  Ap.  Cas.  615. 

2  Scotch  L.  R.  vol.  xvi.  p.  241;  Court 
Seas.  Cas.  4th  ser.  vol.  vi.  p.  5.58.  The 
principles  involved  in  the  case  were  thus 
stated  by  Lord  Cairns:  "In  an  ordinary 
partnersliip,  not  formed  on  the  joint-stock 
principle,  it  is  impossible,  as  a  general 
rule,  for  a  partner  at  any  time  to  retire 
from  or  repudiate  the  partnership  without 
satisfying,  or  remaining  bound  to  satisfy, 
the  liabilities  of  the  partnership.  He 
may  have  been  induced  by  his  co-partners 
by  fraud  to  enter  the  partnership,  and 
that  may  be  a  ground  for  relief  against 
them  ;  but  it  is  no  ground  for  getting  rid 
of  a  liability  to  creditors.  This  is  the 
case  whether  the  partnership  is  a  going 
concern,  or  whether  it  has  stopped  pay- 
ment or  become  insolvent.  In  the  case 
of  11  joint-stock  company,  however,  the 
shares  are  in  their  nature  and  creation 
transferable,  and  transferable  without  the 
consent  of  creditors ;  and  a.  shareholder, 
so  long  as  the  company  is  a  going  con- 
cern, can,  by  transferring  his  shares,  get 
rid  of  his  liability  to  creditors,  either  im- 
mediately or  after  a  certain  interval.  The 
assumption  is  that,  while  the  company  is 
a  going  concern,  no  creditor  has  any  spe- 
cific right  to  retain  the  individual  liability 
of  any  particular  shareholder.  It  is  on 
the  same,  or  on  a  similar,  principle  that, 
so  long  as  the  company  is  a  going  con- 
cern, a  shareholder  who  has  been  induced 
to  take  up  shares  by  the  fraud  of  the  com- 
pany has  a  right  to  throw  back  his  shares 
upon  the  company  without  reference  to 
any  claims  of  creditors.  He  would  have 
a  right  to  transfer  his  shares  without 
reference  to  creditors.  The  company,  as 
a  going  concern,  is  assumed  to  be  solvent, 
and  able  to  meet  its  engagements,  and  to 


have  a  surplus  ;  and  the  company  being 
solvent,  its  duty  to  pay  the  repudiating 
shareholder  what  is  due  to  him,  and  to 
take  the  shares  off  his  hands,  is  an  affair 
of  the  company  and  not  of  its  creditors. 
But  if  the  company  has  become  insolvent, 
and  has  stopped  payment,  then,  even  irre- 
spective of  winding  up,  a  wholly  different 
state  of  things  appears  to  me  to  arise. 
The  assumption  of  new  liabilities  under 
such  circumstances  is  an  afi'air  not  of  the 
company  but  of  its  creditors.  The  repu- 
diation of  shares  which,  while  the  com- 
pany was  solvent,  would  not  or  need  not 
have  inflicted  any  injury  upon  creditors, 
must  now  of  necessity  inflict  a  serious  in- 
jury "on  creditors.  I  should  therefore  be 
disposed  in  any  case  to  hesitate  before 
admitting  that,  after  a  company  has  be- 
come insolvent  and  stopped  payment, 
whether  a  winding  up  has  commenced  or 
not,  a  rescission  of  a  contract  to  take 
shares  could  be  permitted  as  against  cred- 
itors." Tennent  v.  City  of  Glasgow  Bank, 
i  Ap.  Cas.  at  p.  621. 

The  principles  established  in  the  fol- 
lowing cases  are  in  accord :  Addie  v. 
Western  Bank,  L.  R.  1  Sc.  &  D.  145  ; 
Smith  t!.  Rees  River  Co.,  L.  R.  4  H.  L. 
64;  Oakes  v.  Tnrquand,  L.  R.  2  H.  L. 
325;  Kent  t).  Freehold  Land,  &c.  Co.,  3 
Oh.  App.  493  ;  N.  Mitchell  c/.  City  of 
Glasgow  Bank,  Court  of  Sess.  Cas.  4th 
ser.  vol.  vi.  p.  420  ;  A.  Mitchell  v.  City 
of  Glasgow  Bank,  lb.  439;  Henderson  v. 
Royal  British  Bank,  7  E.  &  B.  356; 
Mi.xer's  Case,  4  De  G.  &  J.  575;  Clarke  v. 
Dickson,  E.  B.  &  E.  148;  Blake  ^■.  Mowat, 
21  Beav.  603;  Venezuela  Ry.  Co.  v.  Kisch, 
L.  R.  2  H.  L.  99;  Allin's  Case,  L.  R.  3 
Ch.  493. 
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purchase  from  them  the  property  they  possess,  stand  ia  a  fidu- 
ciary relation  towards  that  company,  and  must  faithfully  state  to 
the  company  the  facts  which  apply  to  the  property,  and  would  in- 
fluence the  company  in  deciding  on  the  reasonableness  of  acquir- 
ing it.  This  principle  was  adopted  in  Erlanger  v.  The  New 
Sombrero  Phosphate  Co.,i  reversing  a  decree  of  Malins,  V.  C. 
On  appeal  to  the  House  of  Lords,  the  decision  of  the  Court  of 
Appeal  was  sustained. 

In  this  case  the  facts  and  circumstances  of  the  original  sale 
and  purchase  by  the  parties  creating  the  company  were  not  dis- 
closed to  the  company,  who  adopted  the  purchase  without  a  knowl- 
edge of  the  fact ;  but,  on  their  becoming  subsequently  aware  that 
the  promoters  of  the  company  had  themselves  been  the  purchas- 
ers of  it,  at  a  lower  price  than  the  company  were  to  pay  for  it, 
the  company,  on  filing  a  bill  to  rescind  the  contract,  obtained  a 
decree  to  that  effect.  The  House  of  Lords  sustained  this  decree  ; 
the  only  question  in  the  case  at  all  of  any  doubt  existing  as  to 
whether  the  company  had  a  right  to  the  relief  sought  for  was,  as 
to  whether  there  had  not  been,  on  the  part  of  the  company,  such 
delay  in  applying  for  relief  as  to  constitute  laches  which  deprived 
the  company  of  the  title  to  obtain  it.  But,  with  Lord  Cairns 
very  doubtful  on  this  point,  it  was  held  that  the  contract  could 
not  be  sustained.^ 

1  5  Ch.  Div.  73.  class  of  cases  well   known  in  courts  of 

2  Ibid.,  3  App.  Gas.  1218.  The  gen-  equity  which  has  some  bearing  upon  the 
eval  principles  connected  with  such  trans-  case  before  us,  and  that  is  where  a  person 
actions  are  concisely  stated  by  Lord  Hath-  acting  as  agent  for  a  purchaser — that  is  to 
erley,  at  p.  1243,  as  follows:  "Theije  are  say,  for  a  person  who  is  minded  to  purchase 
three  particular  classes  of  cases  of  what  — receives  a  gratuity  or  a  bribe  of  some 
the  court  terms  '  fraud '  which  may  be  description  from  the  intending  vendor.  In 
pointed  to  as  having  some  analogy  with,  that  case,  again,  the  courts  interfere,  and 
or  some  bearing  upon,  the  present  case,  say  that  a  negotiation  caiTied  on  between 
The  first  is  as  between  vendor  and  pur-  the  agent  for  the  purchaser  and  vendor  as 
chaser  ;  the  next  is  as  between  partner  principal,  in  which  the  agent  for  the  pur- 
arid  co-partner;  and  the  third  is  the  case  chaser  receives  benefits  or  advantages  of 
in  which  an  agent  for  a  purchaser  receives  any  kind  from  the  intending  vendor,  is 
a  gratuity  from  the  vendor.  As  to  the  one  which  can  be  impeached,  and  which 
first  of  these,  a  vendor  need  not  do  what  would  be  set  aside  in  a  court  of  equity." 
was  at  one  time  asserted  by  this  bill,  The  cases  are  numerous  which  show 
namely,  disclose  what  he  has  paid  in  that  persons  who  act  on  behalf  of  others 
effecting  his  own  anterior  purchase  be-  forming  a  company  cannot  obtain  a  profit 
fore  asking  an  enhanced  price  from  him  for  themselves  out  of  the  transaction, 
to  whom  he  seeks  to  sell  the  property  ;  Aberdeen  Ry.  Co.  t).  Blaikie,  1  Macq. 
but  he  must  not  be  guilty  of  any  conduct  461  ;  Imperial  Merc.  Credit  Assoc,  v. 
which  amounts  to  unfair  concealment  on  Coleman,  L.  R.  6  H.  L.  189  ;  Lindsay 
his  part  of  the  real  facts  of  the  case,  which  Petroleum  Co.  v.  Hurd,  L.  R.  6  P.  G. 
ought  in  common  fairness  to  be  disclosed  221  ;  Fawcett  v.  Whitehouse,  1  Russ.  & 
to  a  person  seeking  to  purchase  or  enter-  M.  132;  Tyrrell  v.  Bank  of  London,  10 
ing  into  >■  treaty  with  him  for  that  pur-  H.  L.  Cas.  26,  32  ;  Charlton  v.  Hay,  23 
pose.  As  regards  partners,  there  is  no  W.  R.  129;  Cornell  y.  Hay,  L.  R.  8  C.  P. 
doubt  that  one  partner  is  bound  to  exer-  328;  Beck  v.  Kantorowicz,  3  K.  &  J.  230; 
cise  uhernma  fides  with  regard  to  any  Great  Luxembourg  Ry.  Co.  v.  Magnay, 
transactions  in  which  the  ])artners  may  25  Beav.  586  ;  Hichens  v.  Congreve,  1 
be  engaged  in  common.     There  is  another  Euss.  &  M.  150,  n.;  Foss  v.  Harbottle,  2 
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In  Block  V.  Haversliam,!  a  question  arose  as  to  the  party  enti- 
tled to  receive  the  dividends  on  a  sale  of  stock  under  the  follow- 
ing facts.  The  shares  of  a  company  were  sold  by  auction  on 
Aug.  1.,  and  a  deposit  was  paid.  By  the  conditions  of  sale,  the 
purchase  was  to  be  completed  on  Aug.  29,  which,  accordingly,  was 
done,  and  the  transfers  were  signed.  The  particulars  and  condi- 
tions of  sale  were  silent  as  to  dividends,  and,  in  the  mean  time, 
on  Aug.  24,  a  dividend  was  declared  in  respect  of  a  period  ante- 
cedent to  the  sale  by  auction.  The  court  held  that  the  completion 
of  the  purchase  had  relation  back  to  the  time  when  the  contract 
was  made,  which  vested  from  that  moment  the  right  to  the  shares 
in  the  purchasers.  They  purchased  the  shares  on  that  day  and  at 
that  time,  and  at  their  then  value,  and  when  they  paid  the  re- 
mainder of  the  purchase-money  at  the  time  fixed  for  completion 
they  had  a  complete  title  to  the  shares  as  they  bought  them  on 
Aug.  1.  The  purchaser  bought  at  the  value  before  dividend,  and 
if  he  did  not  receive  it,  he  would  be  paying  so  much  more  for  his 
shares  than  he  bargained  for;  and,  therefore,  the  dividend  be- 
longed to  the  purchaser.2 


Hare,  461 ;  Paul  &  Beresford's  Case,  33 
Beav.  204.  On  both  questions  in  the 
case,  see  Hickson  v.  Lombard,  L.  E.  1 
H.  L.  324 ;  Heyinann  v.  The  European 
Central  Ry.  Co.,  L.  R.  7  Eq.  154;  Parker 
V.  MeKenna,  L.  E.  10  Ch.  App.  96; 
Dent's  &  Forbes'a  Case,  L.  R.  8  Ch.  App. 
768;  Bagnallu.  Carlton,  6  Ch.  Div.  371; 
Overend  &  Gurney  Co.  v.  Gibb,  L.  R.  5 
H.  L.  480;  Cover's  Case,  1  Ch.  Div.  182; 
Vigers  u.  Pike,  8  CI.  &  F.  562.  But 
where  a  seller  of  property  is  not  acting  in 
a.  fiduciary  capacity,  it  is  open  to  him  to 
sell  his  property  to  a  joint-stock  company, 
and  to  invite  persons  to  form  themselves 
into  a  joint-stock  company  to  purchase 
from  him,  just  as  it  is  open  to  any  man  to 
sell  to  any  persons  in  the  world  the  right 
to  become  his  partners  in  any  property  or 
undertaking.  While  not  acting  in  a  fidu- 
ciary capacity,  until  the  formation  of  the 
partnership  he  is  simply  a  vendor  of  the 
wares.  He  may  ask  what  price  he  likes, 
and  obtain  what  price  he  can,  and  he  is 
under  no  obligation  whatever  to  say  what 
price  he  gave,  or  has  to  give,  for  them  in 
order  to  complete  his  title  to  the  goods. 
Cover's  Case,  1  Ch.  Div.  182,  187.  Bat 
a  promoter  of  a  company  is  in  a  fiduciary 
relation  to  the  company  which  he  pro- 
motes or  causes  to  come  into  existence. 
If  that  promoter  has  a  property  which  he 
desires  to  sell  to  the  company,  it  is  quite 
open  to  him  to  do  so  ;  but  upon  him,  as 
upon  any  other  person  in  a  fiduciary  posi- 
tion, it  is  incumbent  to  make  full  and  fair 


disclosure  of  his  interest  and  position  with 
respect  to  that  property.  There  is  no  dif- 
ference in  this  respect  between  a  promoter 
of  a  company  and  a  trustee,  steward,  or 
agent.  New  Sombrero  Phosphate  Co.  v. 
Erlanger,  5  Ch.  Div.  73,  118. 
1  4  Ex.  Div.  24. 

^  Nothing  having  been  said  about  the 
dividends,  there  would  seem  to  be  no 
doubt  that  the  purchaser  would  be  en- 
titled to  all  dividends  declared  after  the 
purchase.  There  is,  in  fact,  as  an  inci- 
dent of  the  contract,  a  presumption  as  to 
the  intention  of  the  parties  very  similar 
to  the  presumption  in  England  in  connec- 
tion with  the  purchases  of  the  home  agent 
who  is  buying  for  a  foreign  principal. 
The  value  of  stock  being  afl'ected  by  the 
accretion  of  dividends,  the  selling  price 
of  the  stock  is  necessarily  greater  or  less 
in  proportion  to  the  greater  or  smaller 
amount  of  dividends  ;  and  when  the  stock 
sells,  nothing  being  said  about  dividends, 
it  is  deemed  as  of  course  that  all  dividends 
accruing  after  the  sale  pass  with  the  stock. 
The  one  fact  that  a  sale  is  made  passes  to 
the  purchaser  —  the  owner  —  all  the  in- 
crements, just  as  the  purchaser  of  female 
animals  takes  all  their  increase  following 
the  sale. 

It  was  sought  to  put  the  case  as  analo- 
gous to  that  of  a  sale  of  real  property 
where  the  increments  are  in  the  vendor 
until  the  completion  of  the  sale  ;  but  it 
was  held  that  the  analogy  did  not  hold 
good.      A   more    strictly   analogous   case 
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In  Duncan  v.  HilP  the  plaintiffs,  broilers  on  the  London  Stock 
Exchange,  were  instructed  by  the  defendant,  who  was  not  a  mem- 
ber of  the  house,  to  buy  certain  shares  in  various  public  under- 
takings for  him  for  the  account  of  July  15,  1870.  Subsequently 
he  told  the  plaintiffs  to  carry  over  the  shares  to  the  account  of 
July  29.  This  was  done,  and  the  defendant  was  furnished  with 
an  account  showing  him  to  be  liable  to  a  difference  of  ^1688  19a. 
On  July  18,  the  plaintiffs  were  declared  defaulters,  and,  in  ac- 
cordance with  the  rules  of  the  Stock  Exchange,  all  their  transac- 
tions were  closed,  and  accounts  made  up  at  the  prices  current  on 
that  day,  without  the  knowledge  of  or  any  reference  to  the  de- 
fendant. The  result  was  that  there  was  a  difference  against  the 
defendant  of  <£6013  13s.  5d.  In  an  action  to  recover  this  sum, 
the  Court  of  Exchequer  held  that,  the  rules  of  the  Stock  Exchange, 
regulating  the  mode  of  dealing  with  defaulters,  bound  the  defend- 
ant; that  the  plaintiffs,  though  themselves  the  defaulters,  might 
take  advantage  of  those  rules,  and  that,  therefore,  they  were  enti- 
tled to  recover.  On  appeal  to  the  Exchequer  Chamber,  it  was 
held,2  reversing  this  decision,  that  the  defendant  was  not  liable 
for  anything  beyond  the  £1688,  there  being  no  implied  promise 
by  a  principal  to  his  agent  to  indemnify  him  for  loss,  caused,  not 
by  reason  of  his  having  entered  into  the  contracts  which  he  was 
authorized  to  enter  into  by  the  principal,  but  by  reason  of  his  own 
insolvency.^ 

The  usage  of  the  Stock  Exchange  is  that  in  transactions  be- 
tween members  of  it  there  is  an  implied  understanding  that,  on 
the  purchase  of  the  stock  or  shares,  the  buying  jobber  shall  be  at 
liberty  by  a  given  day,  called  the  "  name-day,"  to  substitute  an- 

would  be  that  to  which  we  have  referred,  the  corpus  of  her  residuary  estate,  and  did 
of  the  sale  or  mortgage  of  female  domestic  not  pass  under  h  bequest  of  the  annual 
animals,  where  it  has  been  held  that  the  income  of  such  residuary  personal  estate, 
accessions  pass  to  the  buyer  or  mortgagee.  De  Gendre  v.  Kent,  L.  R.  4  Eq.  283.  See 
Thus  in  Forman  v.  Proctor,  9  B.  Mon.  Lock  v.  Venables,  27  Beav.  598;  Bates  v. 
124, 126,  it  was  held  that  a  mortgage  being  Mackinley,  31  Beav.  280;  Wright  v. 
upon  horses  and  swine  must  be  regarded  Tucket,  1  J.  &  H.  266;  Maclaren  v.  Stain- 
as  covering  and  including  the  produce  or  ton,  3  De  G.  F.  &  J.  202  ;  Clive  v.  Olive, 
descendants  of  the  female  animals  con-  Kay,  600;  ije  Maxwell's  Trusts,  1  H.  &  M. 
veyed  by  the  mortgage,  these  being  in-  610. 
cidents  to  the  legal  title,  and  the  right  i  L.  R.  6  Ex.  255. 
of  possession  vests  in  the  mortgagee  for  ^  l  R.  g  Ex.  242. 
whom  the  mortgagor  holds  the  possession.  ^  See,  also,  Duncan  v.  Beeson,  L.  E.  6 
Other  cases  agree  with  this.  See  Kellogg  Ex.  268,  n.,  in  the  Court  of  Exchequer; 
ti.  Lovely,  46  Mich.  131;  Thorpe  K.  Cowles,  and,  reversing  their  iudgnient,  in  the 
7  N.  W.  Rep.  649  ;  Evans  v.  Merriken,  8  Exchequer  Chamber,  L.  R.  8  Ex.  242  ; 
Gill  &  J.  39;  Fowler*.  Merrill,  11  How.  Sutton  v.  Tatham,  10  A.  &  E.  27  ;  Pol- 
375  ;  Gundy  ■».  Biteler,  6  111.  App.  610.  lock  v.  Stables,  12  Q.  B.  765  ;  MoUett  ti. 
In  June,  1865,  a  dividend  was  declared  Robinson,  L.  R.  5  C.  P.  646  ;  Maxted  v. 
upon  shares  held  by  the  testatrix,  payable  Paine,  L.  R.  4  Ex.  203  ;  L.  R.  6  Ex. 
on  July  15.  1865,  and  Jan.  15,  1866.  Tes-  132  ;  Hodgkinson  v.  Kelly,  L.  R.  6  Eq. 
tatrix  died  on  Deo.  31,  1865.  It  was  held  496  ;  Grissell  v.  Bristowe,  L.  R.  3  C.  P. 
that  the  January  dividend  formed  part  of  112  ;  L.  R.  4  C.  P.  36. 
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other  person  as  buyer,  and  so  relieve  himself  from  further  liabil- 
ity on  the  contract,  provided  such  substituted  person  be  one  to 
whom  the  original  seller  cannot  reasonably  except,  and  that  such 
person  accept  a  transfer  of  the  stock  or  shares,  and  pay  to  the  ori- 
ginal seller  the  price.  It  was  held  by  Bovill,  C.  J.,  and  Willes  and 
Keating,  JJ.  (Byles,  J.,  dissenting),  that  this  was  not  such  a 
general  well-known  and  reasonable  custom  or  usage  as  could  be 
supported.!  In  this  case  the  plaintiff,  the  holder  of  shares  in  a 
company  called  Overend,  Gurney  &  Co.,  through  a  broker  sold 
them  to  the  defendant's  jobbers  on  the  Stock  Exchange.  After 
various  sub-sales,  the  names  of  four  persons  were  given  to  the 
plaintiff's  broker  as  the  persons  to  whom  the  shares  were  to  be 
transferred.  The  plaintiff's  broker  thereupon  prepared  four  trans- 
fers to  those  persons,  and  the  plaintiff  executed  them,  and  the 
broker  delivered  them  with  the  shares  to  the  brokers  of  the  pro- 
posed transferees,  who  thereupon  accepted  the  shares,  and  paid 
the  price  to  the  plaintiff's  broker.  The  transferees  not  having 
executed  the  transfers,  or  caused  them  to  be  registered,  the  plain- 
tiff remained  the  registered  holder  of  the  shares,  and  was  com- 
pelled to  pay  calls  thereon.  The  Court  of  Common  Pleas  held 
(Byles,  J.,  dissenting),  that  the  defendants  were  liable  under  their 
contract  for  not  having  indemnified  the  plaintiff  against  the  calls. 
But,  on  error  to  the  Exchequer  Chamber,  reversing  the  decision 
of  the  Court  of  Common  Pleas,  the  court  held,  with  Byles,  J., 
that,  as  the  plaintiff  had  transferred  the  shares  to  the  defendant's 
nominees,  and  the  latter  had  accepted  and  paid  for  them,  though 
they  had  not  executed  or  registered  the  transfers,  the  defendants 
were  released  from  all  further  liability  on  their  contract  to  the 
plaintiff.^ 

1  Grissell  o.  Bristowe,  L.  K.  3  C.  P.  habit  or  usage  of  always  dealing  on  such 

\12.  an   understanding,    even    when    not    ex- 

^  Grissell  v.  Bristowe,  L.  R.  4  C.  P.  pressed,  should  become  established,  such 

36.     In  dealing  with  the  claim  that  the  a  usage  would  no  more  be  unreasonable 

usage  was  bad  because  it   was  unreason-  than  such  a  stipulation  would  be  if  intro- 

able,  the  court  said:  "As  regards  the  al-  duced  expressly  into  each  particular  con- 

leged  unreasonableness  of  the  usage,  the  tract.     Besides,   a  usage  founded  on   the 

ground  suggested  by  the  counsel  for  the  general  convenience  of  all  parties  engaged 

plaintiffappearstousaltogetheruntenable.  in   a   particular  department  of  business. 

There  can  be  nothing  unreasonable,  any  can  never   be  said   to  be  unreasonable." 

more  than  unlawful,  in  a  person  to  whom  Grissell  v.  Bristowe,  L.  R.  4  C.  P.  at  p. 

it   is   proposed   to  p\irchase   a  particular  47.     There  are  numerous  cases  to  show 

thing,  saying,  '  I  will  agree  to  buy,  pro-  that   a   court    of    equity   would    compel 

vided'that,  if,  when  the  time  for  complet-  specific  performance  of  a  contract  such  as 

ing  the  contract  arrives,  it  should  suit  me  this  in  reality  was,  viz.,  a  contract  for  a 

to  substitute  another  buyer,  able  and  will-  sale  to  A.,  with  a  contract  superadded  to 

intr   to  take   mv  place   and  perform  the  convey  to  a  person  who  should  be  named 

contract,  I  shall  be  at  liberty  to  do  so.'  by   A.,  according   to   the   "sages   of  the 

What   would   not   be   unreasonable   in  a  Stock  Exchange.     Walker^.  Kartlett,  17 

single  buyer  would  not  be  so  in  a  class  of  C.  B.  446  ;  18  C.  B.  845  ;  Shaw  «  Fisher, 

persons  dealing  in  a  particular  commodity;  5  De  G.  M.  &  G.  596  ;  Paine  v   Hutchm- 

and  if,  from  a  long  series  of  dealings,  a  son,  L.  K.  3  Eq.  257  ;  L.  K.  3  LH.  App. 
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Where  jobbers  buy  stock  on  the  English  Stock  Exchange  and 
give  the  vendors  the  name  of  an  infant  as  a  transferee,  on  the 
winding  up  of  tlie  company,  and  the  removal  of  the  name  of  the 
infant  transferee,  the  factors  are  liable  to  indemnify  the  vendors 
against  all  liability  in  respect  of  the  shares. ^ 

By  tlie  usage  of  the  London  Stock  Exchange,  stockbrokers 
who  have  entered  into  contracts  for  the  purchase  of  stock,  are, 
in  the  event  of  the  insolvency  of  their  principal,  justified  in  im- 
mediately selhng  the  stock.  A  principal  is  insolvent  within  the 
meaning  of  this  rule,  when  he  is  unable  to  pay  his  debts  in  the 
ordinary  course  of  business.  And,  in  equity,  an  agent  is  entitled 
to  be  indemnified  against  liability,  as  well  as  loss,  incurred  on  be- 
half of  the  principal.^ 

W.  D.,  one  of  the  seven  persons  who  subscribed  the  memoran- 
dum of  association  of  a  company,  to  work  a  certain  concession, 
agreed  to  take  one  hundred  shares.  A  recital  of  the  articles  of 
association  was  that  E.,  who  assigned  the  concession  to  the  com- 
pany, had  agreed  to  cause  to  be  allotted  to  the  persons  subscrib- 
ing the  articles,  shares  to  be  deemed  fully  paid  up,  and  the  fifth 
article  stated  that  the  shares  of  each  subscriber  of  the  memoran- 
dum should  be  allotted  to  liim  as  fully  paid  up,  and  that  a  compe- 
tent number  of  shares  should  be  allotted  to  E.  in  pursuance  of 
the  arrangement  which  had  been  previously  come  to.  The  com- 
pany was  registered  on  Sept.  22,  I860,  and  on  that  day  the  di- 
rectors issued  to  E.,  for  work  already  done,  etc.,  £50,000  in 
debentures,  and  4000  shares.  W.  D.  was  a  director.  On  Oct.  3, 
1865,  E.  requested  the  secretary  to  place  shares  of  the  4000  in  the 

388;   Hawkins   v.  Maltby,   L.  R.   4  Eq.  indemnified  has  no  remedy.    It  is  not  very 

572;  L.   It.   3   Oh.    App.    188;    Evans  v.  material  to  consider  whether  he  is  entitled 

Wood,    L.    R.    .5    Eq.    9  ;    Sheppard    v.  to  have  that  sum  paid  to  him,  or  whether 

Mnrpliy,   16  W.  R.   948,   955;  Hodgkiu-  it  must  be  paid  direct  over  to  the  creditor, 

son  V.  Kelly,  lb.  1078  ;   Coles  v.  Bristow,  If  the  creditor  is  not  a  party,   I  beUeve 

L.  R.  6  Ei\.  149  ;  L.  K.  4  Ch.  App.  3  ;  that  it   has  been  decided  that  the  party 

Viscount   Torrington   v.   Lowe,    L.   R.    4  seeking   indemnity   may   be    entitled    to 

0.   P.  26  ;    Cruse  u.  Paine,  L.   E.  6  Eq.  have  the  money  paid  over  to  him.     As  to 

641.  the  observation  that  he  may  compromise 

i  Heritage   v.   Paine,    2   Ch.   D.    594.  for  less,  the  answer   is,  that   the   person 

The  law  on  this  point  was  settled,  in  ac-  lialile  to  indemnify  can  go  to  the  creditor 

cordance  with  the   above,   in  Nickalls  v.  and  set   him   right.     It  is  Ins  own  fault 

Merry,  L.   R.  7  H.  L.  530,  stated  supra,  that  the  liability  remains.     But  he  is  cer- 

p.  322,  which  the  case  of  Heritage  v.  Paine,  tainly  in  equity  liable  to  indemnify,  and 

2  Ch.  Div.  504,   followed.     A  party  pur-  liable  to  indemnify  to  the  extent  of  the 

chasing  stock  in  the  name  of  an  infant  is  liability  incurred  by  the  agent  on  his  be- 

himself  liable   as    a   contributor.     In  re  half."      Ibid.    L.    R.    18    Eq.    191.     See 

Imperial  Credit  Association,  Richardson's  Scrimgeour's  Claim,  L.  R.  8  Ch.  921,  as 

Case,  L.  R.  19  Eq.  588.  to  the  authority  of  the  brokers  to  sell  the 

2  Lacey  v.  Hill,  Crowley's  Claim,  L.  R.  stock.     See,  on  the  question  of  indemnity, 

18  Eq.  182.   On  this  latter  point  the  court  Cruse  v.  Paine,  L.  R.  6  PIq.  641  ;  Duncan 

said:  "  Last  ofall,  it  is  said  thi.s  is  a  liability  v.  Hill,  L.  R.  8  Ex.  242  ;  Parkerw.  Lewis, 

as  distinguished  from  an  actual  payment,  L.   R.   8    Ch.    1035,    1058  ;    Collinge    o. 

and  that  the  agent  or  person  entitled  to  be  Heywood,  9  A.  &  E.  633. 
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names  of  the  persons  mentioned ;  W.  D.  being  one  of  them,  for 
one  hundred  shares.  The  company  was  afterwards  ordered  to  be 
wound  up.  The  official  liquidator  placed  the  name  of  W.  D.  on 
the  list  of  contributories  in  respect  of  the  one  hundred  shares  for 
which  he  subscribed,  and  on  summons  asking  that  a  call  of  £3  a 
share  might  be  made.  Held,  that  W.  D.'s  name  had  been  rightly 
placed  on  the  list,  and  that  he  must  pay  the  call,  and  that  it  was 
not  competent  to  persons  who  had  bound  tliemselves  by  the  mem- 
orandum to  take  and  pay  for  shares,  to  introduce  an  article  into 
the  articles  of  association  to  the  effect  that  they  should  not  be 
called  upon  to  pay  anything.^ 

An  application  for  shares  in  a  false  name  puts  the  applicant  in 
the  same  position,  as  regards  liability,  as  a  transfer  in  a  false 
name  ;  and,  in  both  cases,  the  name  of  the  applicant  will  be  sub- 
stituted for  the  false  name.  This  principle  was  acted  on  in  the 
following  case :  S.,  who  was  a  large  shareholder  in  a  company, 
wished  to  take  more  shares,  but  the  directors  refused  to  allow  his 
name  to  appear  for  any  larger  number.  He  then,  at  the  sugges- 
tion of  the  secretary,  and  with  the  concurrence  of  a  local  agent 
of  the  company,  sent  in  an  application  for  shares  signed  by  his 
daughter  P.,  a  married  woman  residing  elsewhere,  but  then  on  a 
visit  to  him.  Her  condition  was  not  stated  in  the  application,  and 
the  father's  residence  was  given.  The  deposits  on  application  and 
allotment  were  paid  by  S.,  and  he  received  the  notice  of  allot- 
ment and  a  dividend,  which  was  paid,  and  all  the  notices  relating 
to  the  company,  which  were  posted  to  P.  at  his  address.  P.  signed 
the  application  without  being  informed  or  knowing  what  it  was, 
and  never  told  her  husband  anything  about  it,  and  neither  of  them 
knew  that  she  was  on  the  list  till  an  application  was  made  by  the 
official  liquidator.  It  was  held  that  the  case  was  similar  to  that 
of  an  application  for  shares  in  the  name  of  a  fictitious  person, 
and  that  the  name  of  S.  must  be  substituted  for  P.  in  the  list  of 
contributories.^ 

1  III  re  Anglo- Moravian  Hungarian  &  Sharman's  Case,  L.  K.  13  Eq.  566. 
Junction  Railway  Company,  Dent's  Case,  The  court  decided  that  it  was  clear  that 
L.  R.  15  Eq.  407.  Sir  W.  James  held  that  the  daughter's  name  had  to  be  taken  oif 
W.  D.  having  bound  himself  by  the  mem-  the  list,  and  that  the  case  was  the  same  as 
orandum  of  association  to  take"  shares  and  though  S.  had  been  originally  put  upon 
to  pay  for  them,  it  was  not  competent  to  in-  the  list  of  contributories,  and  he  had  at- 
troduce  an  article  into  the  articles  of  asso-  tempted  to  get  rid  of  his  liability  by  trans- 
ciation,  which  in  fact  and  in  terms  says  ferring  the  shares  into  the  name  of  a  person 
that,  notwithstanding  hedid  undertake,  by  who  was  incapableof  accepting  such  a  trans- 
subscribing  the  memorandum  and  the  fer,  and  that,  therefore,  his  name  should  be 
articles  of  association,  to  take  and  pay  for  substituted  for  that  of  his  daugbter.  bee 
the  shares,  he  should  not  be  called  upon  Hemming  v.  Maddick,  L.  E.  /  Ch.  395  ; 
to  pay  for  them.  See  Pell's  Case,  L.  R.  5  Musgrave  &  Hart's  Case,  L.  K._  5  Jiq. 
Chf  11  ;  Drummond's  Case,  L.  R.  4  Ch.  193 ;  Nickalls  v.  Femeaux,  cited  m  Pugh 
772  ;  Jones'  Case,  L.  R.  6  Ch.  48.  &  Sharman's  Case,  L.  R.  13  Eq.  569. 

2  In  re  Hercules  Insurance  Co.,  Pugh 
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Where  a  party  buys  shares  under  a  fraudulent  misrepresenta- 
tion which  would  entitle  him  to  be  relieved  from  them,  on  a 
prompt  application  ou  his  obtaining  knowledge  of  the  misrepre- 
sentation, yet  when  he  sleeps  on  his  rights  and  is  guilty  of  laches, 
he  will  lose  the  benefit  of  his  position,  and  will  be  held  liable  as  a 
shareholder  to  the  creditors  of  the  company.^ 

A.,  through  his  broicer,  sold  shares  to  a  jobber,  from  whom  B. 
had  agreed  to  purchase  the  same  number  of  shares,  giving  the 
name  of  C,  one  of  his  workmen,  as  the  person  to  whom  the  shares 
were  to  be  transferred.  A.  executed  the  transfer  to  0.,  and  after- 
wards received  the  purchase-money  ;  but,  from  the  winding  up  of 
the  company,  the  transfer  was  not  registered,  and  the  shares  still 
remained  in  the  name  of  A.  Held,  that  B.,  as  the  real  purchaser 
and  equitable  owner,  was  bound  to  indemnify  A.  against  all  calls 
in  respect  of  the  shares. ^ 

Where  fraudulent  misrepresentation  in  a  prospectus  on  the  faith 
of  which  shares  had  been  taken,  was  discovered  by  a  shareholder, 
who  thereupon  repudiated  his  shares ;  but,  owing  to  the  company 
and  himself  having  awaited  the  result  of  suits  by  other  share- 
holders similarly  situated,  he  took  no  steps  to  be  relieved  of  his 
liability,  it  was  held  that,  under  the  circumstances,  he  was  not 
guilty  of  laches,  and  was  not  a  contributor.^ 

Where  shares  in  a  company  had  been  transferred  into  the  name 
of  an  infant,  who  attained  twenty-one  after  a  winding-up  order 
had  been  made,  and  was  placed  on  the  list  of  contributories  ;  it  ap- 
pearing that,  thougli  he  had  not  repudiated  the  shares,  he  had 
done  no  act  of  acquiescence,  except  that  solicitors  had  attended  at 
chambers  on  behalf  of  himself  and  of  others  in  opposition  to  an 
order  for  a  call ;  it  was  held  that  such  appearance  did  not  amount 
to  confirmation,  and  that  he  was  entitled  to  have  his  name  re- 
moved from  the  register  of  shareholders*  And  where  a  transfer 
of  shares  in  a  company,  before  a  resolution  to  wind  up  voluntar- 
ily, was  made  to  an  infant  who  did  not  attain  twenty-one  till  after 
the  resolution,  the  transfer  was  held  void  at  the  instance  of  the 
liquidator,  though  the  infant,  after  attaining  twenty-one,  expressed 

'  /re  r«  London  &  Mediterranean  Bank,  8  /^  „  Estates  Investment  Co.,  Mc- 

Wright's  Case,  L.  E.  12  Eq.  331.  Niell's   Case,    L.    R.    10   Eq.   503.      See 

2  Castellan  v.  Hobson,  L.  R.  10  Eq.  47.  Ashley's  Case,  L.  E.  9  Eq.  263  ;  Eoss  v. 

The  case  was  decided  on  the  ground  that,  Estates  Investment  Co.,  L.  E.  3  Eq.  122; 

the  shares  remaining  in  the  name  of  A,,  Pawle's  Case,  L.  R.  4  Oh.  497. 
after  his  sale  to  B.,  A.  was  a  trustee  for  *  In  re  Commercial  Bank  Corporation 

B.,  to  whom  he  had  sold,  and   that    B.  of  India  and  the  East,  Wilson's  Cabe,  L.R. 

was  bound  to  indemnify  his  trustee  for  8  Eq.   240.      The   court  held   that  there 

his  liability  as  such.     See  Evans  v.  Wood,  must  be  some  distinct  act  shown  on  the 

L.  R.  5  Eq.  9;  Hawkins  o.  Maltby,  L.  R.  part  of  the  applicant  to  make  him  liable, 

4  Ch.  202,  203  ;  Sheppard  v.  Murphy,  16  and   that  solicitors  appearing  for  him  to 

W.  R.  948  ;   Coles  v.  Bristowe,  L.  R.  4  oppose  a  call  was  neither  a  conlirmation 

Ch.  3.  nor  acquiescence. 
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a  desire  to  retain  the  shares.i  But,  when  there  were  laches  on  the 
part  of  the  company  in  permitting  an  infant's  name  to  remain  on 
the  register  for  nearly  three  years  after  they  became  aware  of  his 
infancy,  without  informing  his  transferor  of  the  fact,  they  were 
not  entitled  to  substitute  the  name  of  the  transferor  for  that  of 
the  infant,  on  the  list  of  contributories.^ 

A.  bought  of  a  jobber  on  the  Stock  Exchange  shares  in  a  com- 
pany, and  afterwards,  the  company  in  the  mean  time  having  stopped 
payment,  B.  sold  to  another  jobber  on  the  Stock  Exchange  shares 
in  the  same  company  at  a  lower  price  for  the  same  setthng  day. 
On  the  name-day,  A.'s  name  was  given  to  B.,  as  the  purchaser  of 
B.'s  shares ;  B.  executed  a  transfer  of  the  shares  to  A.,  and  deliv- 
ered the  transfer  and  certificates  to  A.'s  broker,  who  paid  him  the 
price  for  which  A.  purchased  the  shares.  A.  afterwards  repaid 
his  own  broker,  and  took  away  the  transfer  and  certificates,  but 
did  not  execute  the'  transfer,  and  it  was  never  registered.  It  was 
held  that  A.  was  liable  to  indemnify  B.  against  all  consequences 
flowing  from  the  ownershipof  the  shares  subsequent  to  the  execution 
of  the  transfer,  and  that  this  liability  arose  from  the  nature  of  A.'s 
original  contract,  according  to  the  custom  of  the  Stock  Exchange, 
by  which  the  buyer  or  seller  of  shares  undertakes  to  buy  or  sell 
from  or  to  the  person  whose  name  is  given  to  him  on  the  name-day." 

Where  the  liquidators  of  a  company  seek  to  place  on  the  list  of 
contributories  a  person  as  the  holder  of  shares,  and  he  objects, 
on  the  ground  of  his  having  transferred  the  shares,  it  is  incumbent 
on  him  to  show  that  at  some  time  or  other  there  was  on  the  regis- 
ter a  transferee  of  his  who  could  be  made  liable  at  law  in  respect 
of  the  shares.  Hence  where  ten  shares  were  standing  on  the  re- 
gister of  a  company,  in  the  name  of  an  infant,  upon  the  company 
being  wound  up,  the  court,  on  the  application  of  the  liquidators, 
removed  the  name  of  the  infant  from  the  register  in  respect  of  the 
shares,  and  substituted  that  of  the  transferor ;  although  the  ten 
shares  originally  formed  part  of  a  batch  of  eighty  shares  which 

1  /)(.  re  Continental  Bank  Corporation,  transferor.    In  Capper's  Case,  L.  E.  3  Ch. 

Castello's  Case,   L.  R.  8  Eq.  504.      The  458,   notice  was  given  to   the  transferor 

status  of  the  transferee  at  the  date  of  tlie  that  the  transferee  was  an  infant,  and  the 

transfer  and  of  winding  up  was  tliat  of  an  transferor  was  held  liable.      See  Mann's 

infant.    There  must  be  a  transferee  on  the  Case,  L.   K.   3  Ch.   459,   460,  u. ;   Lums- 

register,  to  be  binding  on  the  company,  den's  Case,  L.  E.  4  Ch.  31,  33. 
who  can  be  made  liable  in  respect  of  the  ^  Hodgkinson  v.  Keely,  L.  E.  6  Eq. 

shares  transferred.     Curtis's  Case,  L.  E.  6  496.      See  Grissell  v.   Bristowe,  L.  E.  3 

Eq.  455:  Lumsden's  Case,  L.  E.  4  Ch.  31.  C.  P.  112;  and,  on  appeal,  L.  E.   4  C.  P. 

^  IiL  re  European  Central  Railway  Co.,  36  ;    Cruse  7;.   Paine,   L.  B.  6  Eq.    641; 

Parson's  Case,  L.  E.  8  Eq.  656.     In  this  Hawkins  ».  Maltby,  L.  E.  3  Ch.  188  ;  In 

case  the  company  had  knowledge  of  the  re  London  &  Provincial  Starch  Co.,  Gow- 

infancy,  but  the  transferor  had  not.    In  an  er's  Case,  L.  E.  6  Eq.  77;  Evans  v.  Wood, 

action  for  calls,  the  infant  pleaded  infancy  L.  R.  5  Eq.  9. 
in  answer,  and  they  gave  no  notice  to  the 
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had  been  purchased  on  behalf  of  the  infant,  all  of  which  eighty 
shares  had,  prior  to  the  winding  up,  been  sold  by  the  infant,  the 
purchase-money  received,  and  the  transfers  executed  by  all  the 
purchasers,  and  the  transferees  of  all,  except  the  ten  shares  in 
question,  entered  on  the  register  of  shareholders.^ 

An  infant  shareliolder  in  a  company  attained  her  majority  six 
months  after  the  commencement  of  the  winding  up  of  the  com- 
pany, and,  after  due  notice,  she  was  settled  on  the  list  of  contribu- 
tories.  More  than  a  year  after  the  filing  of  the  certificate  of  the 
settlement  of  the  list,  but  within  three  months  after  she  received 
notice  of  it,  and  nearly  three  years  after  she  attained  her  major- 
ity, she  applied  to  have  her  name  removed  from  the  list,  which 
was  ordered  accordingly,  but  without  costs.^ 

By  the  practice  of  the  London  Stock  Exchange,  the  property  in 
shares  when  sold  on  the  exchange  is  considered  to  pass  from  one 
member  to  the  other  by  force  of  the  contract,  without  the  ex- 
ecution of  any  transfer,  until  the  settling  day  arrives,  when  the 
broker  of  the  original  vendor  calls  upon  the  broker  to  whom  he 
has  sold,  to  name  the  purchaser,  and  the  name  so  furnished  is  in- 
serted in  the  transfer  deeds  ;  the  first  purchaser  paying  to  the 
original  vendor,  if  the  shares  have  fallen,  the  difference  between 
the  original  selling  price  and  the  ultimate  purchaser's  price.  But, 
where  plaintiff  sold  shares,  of  which  the  defendant  became  the 
ultimate  purchaser,  but,  between  the  original  selling  by  the  plain- 
tiff and  the  final  purchasing  by  the  defendant,  a  call  had  been 
made,  of  which  the  defendant  when  he  purchased  was  unaware, 
the  Vice-Chancellor,  on  this  ground,  held,  thf^t  the  plaintiff  could 
not  enforce  an  equitable  title  against  the  defendant.^  On  appeal,^ 
the  decision  on  this  ground  was  reversed,  but  the  appeal  was  dis- 
missed, as  it  was  held  that  the  contract  alleged  by  the  bill  was 
not  proved.  On  a  new  bill  filed  ,^  the  fact  of  the  call  was  not  con- 
sidered material  connected  with  the  other  facts  of  the  case.^ 

A.  sold  to  N.,  a  stock-jobber,  and  B.  purchased  from  N.  five 

1  In  re  Imperial  Mercantile  Credit  time  on  the  list  of  contriliutories  without 
Assoc,  Curtis's  Case,  L.  R.  6  Eq.  455.  making  any  objection,  does  not  raise  an 
This  case  was  concluded  by  Mann's  Case,  equity  against  his  applying  to  have  it  re- 
L.  R.  3  Oh.  459,  n.,  where  an  infant  was  moved,  where  no  loss  is  sustained  by  the 
allowed  to  repudiate  twenty  out  of  one  estate  which  would  have  been  avoided  if 
hundred  shares  held  by  him.  If  the  court  the  application  had  been  made  earlier, 
sees  that  it  is  not  for  the  beneht  of  the  ^  Hawkins  v.  Malthy,  L.  K.  4  Eq. 
infant,  the  infant's  name  will  he  taken  off,  572. 

and  that  of  the  transferor  substituted  for  *  L.  R.  3  Ch.  Ap.  188. 

it.     Reid's  Case,  24  Beav.  318.  5  l.  r.  6  Eq.  505^  affirmed  on  appeal, 

2  In  re   Alexandra   Park   Co.,    Hart's     L.  R.  4  Ch.  Ap.  200. 

Caae,  L.  R.  6  Eq.  512.     It  was  held  that  ^  The  court  was  of  the  opinion,  that  as 

she  had  not  waived  her  rights.     The  case  the  purchaser  knew  that  the  shares  were 

followed  Shewell's  Case,  L.  R.  2  Ch.  387,  sold  subject  to  the  possibility  of  a  call 

where  it  was  decided  that  a  person's  allow-  being   made,   and  as,   after   the  call  was 

ing  his  name  to  remain  for  a  length  of  made,  he  allowed  the  matter  to  remain  for 
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shares  in  a  joint  stock  company.  According  to  the  practice  of 
the  Stock  Exchange,  N.  gave  to  A.  the  name  of  B.  as  the  pur- 
chaser, and  a  transfer  of  the  shares  from  A.  to  B.  was  executed 
by  A.  and  B.,  and  the  purchase-money  was  paid  by  B.  to  A. ; 
but  B.  was  prevented  by  accidental  absence  from  home  from 
sending  the  transfer  for  registration  until  after  the  company  had 
stopped  payment.  The  company  was  wound  up,  and  the  liqui- 
dators registered  all  transfers  left  at  the  office  before  the  company 
stopped  payment,  but  refused  to  register  the  transfer  from  A.  to 
B.,  and  A.  was  made  a  contributory,  and  paid  a  call  on  the  shares. 
It  was  held,  that  A.  was  entitled  to  a  decree  against  B.  for  repay- 
ment of  the  call,  and  indemnity  against  future  liability  in  respect 
of  the  shares  ;  and,  that,  where  the  directors  of  a  company  have 
a  discretionary  power  of  refusing  to  register  transfers  if.  they  dis- 
approved of  the  transferee,  and  a  transfer,  executed  before,  was 
not  left  for  registration  until  after  the  commencement  of  the 
winding  up  of  the  company ;  it  would  be  presumed,  in  the  absence 
of  evidence  that  the  transferee  was  objectionable,  that  the  direct- 
ors would  have  registered  the  transfer  ;  ^  distinguishing  this  case 
from  that  of  Birmingliam  v.  Sheridan,^  relied  on  for  the  defend- 
ant, where  it  was  held,  and  considered  rightly  so,  that  where  it 
was  impossible  for  a  person  to  be  put  on  the  register,  the  con- 
tract could  not  be  carried  into  execution,  because  part  of  the  con- 
tract was,  that  the  name  of  the  purchaser  should  be  put  upon  the 
register,  and  that  part  could  not  be  performed.  But  this  case 
differs  from  that,  for  this  reason  that  the  defendant,  not  from  any 
intentional  misconduct  on  his  part,  but  owing  to  his  accidental 
absence  from  home,  did  not  send  up  the  transfer  to  be  registered 
before  May  11,  which  if  he  had  done  it  would  have  arrived  in 
time,  and  would  have  been  duly  registered,  at  all  events,  by  the 
liquidator,  who  would  have  had  authority  to  register  it ;  but  as  it 
came  up  too  late  it  could  not  be  registered,  and  the  liquidators 
had  no  power  or  authority  to  register  it.^ 

four  months  without  taking  any  step  to  business  for  twenty-four  hours;  but  still, 

repudiate  the  transaction,  he  was  liable  as  if  any  evil  consequences  follow  from  that 

the  purchaser.    See  Prendergast «.  Turton,  absence,  they  must  fall  upon  himself.     A 

1  Y.  &  C.  Ch.  98:   Clegg  v.  Edmondson,  court  of  equity  does  not  treat  it  as  a  case 

2  De  G.  M.  &  G.  787;  Shepherd  v.  Gilles-  of  laches  for  which  a  man  should  be  pun- 
pie,  L.  R.  5  Eq.  293  ;  3  Ch.  764.  As  to  ished  ;  but  the  question  is  upon  whom 
the  question  of  contract  between  the  par-  the  injury  occa.sioned  by  the  absence  is  to 
ties,  that  was  settled  by  Coles  v.  Bristowe,  fall  ?  If  the  defendant  had  been  at  home, 
L.  E,  i  Ch.  3.  See  post,  where  the  case  the  registration  of  the  transfer  would  have 
of  Hawkins  v.  Maltbv,  L.  R.  4  Ch.  Ap.  been  duly  made.  He  was  not  at  home ; 
200,  on  appeal,  is  more  fully  stated.  and  the  consequence  is,  whether  his  ab- 

1  Evans  V.  Wood,  L.  E.  5  Eq.  9.  sence  was  accidental  or  intentional,  that 

2  33  Beav.  660.  he  cannot  get  any  benefit  from  his  ab- 
'  The  court  said  :   "  Now,  I  can  hardly     sence  ;  but  the  parties  must  be  put  in  the 

call  that  laches,  because  a  man  cannot  be  same  situation  as  if  he  had  been  at-home, 
blamed  for  being  absent  from  home  on     and  the  delay  had  not  taken  place.      See 
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The  question  of  the  effect  of  the  non-communication  of  the 
allotment  of  shares  was  decided  in  In  re  National  Savings  Bank 
Association,  Hebb's  Case.i  On  Aug.  28, 1857,  H.  signed  and  gave 
to  the  agent  of  the  company  at  Lincoln,  an  application  on  a  form 
provided  by  the  company,  and,  at  the  same  time,  paid  to  the 
agent  a  deposit  of  5s.  per  share,  for  which  the  agent  gave  him 
a  receipt,  with  a  memorandum  that  a  duly  authorized  receipt 
would  be  forwarded  from  the  head  office  within  eight  days.  On 
Sept.  4, 1857,  the  directors  allotted  ten  shares  to  H.,  and  entered 
his  name  in  the  allotment  book,  and,  on  the  same  day,  sent  to 
their  agent  at  Lincoln,  the  letter  of  allotment  with  a  receipt  for 
the  deposit  signed  by  two  directors,  but  the  agent  did  not  deliver 
the  letter  and  receipt  to  H.  until  Sept.  9.  Li  the  mean  time,  H. 
wrote  a  letter  to  the  directors,  withdrawing  his  application,  and 
requesting  the  return  of  the  deposit.  On  Aug.  26,  1858,  H.  hav- 
ing insisted  upon  repudiating  the  allotment  and  threatening  to  sue, 
the  company  for  the  deposit,  the  directors  repaid  him  the  deposit. 
The  allotment  was  not  formally  cancelled,  and  H.'s  name  re- 
mained on  the  register,  but  he  had  no  further  communication 
from  the  company  until  June,  1866,  when  the  company  was  or- 
dered to  be  wound  up.  It  was  claimed  that  the  contract  was  com- 
plete as  soon  as  the  shares  were  allotted ;  that  the  directors  could 
not,  either  as  against  the  applicant  or  as  against  the  other  share- 
holders, have  recalled  the  allotment,  whether  or  not  it  had  been 
notified  to  the  applicant,  and  that  H.  might,  at  any  time  after 
Sept.  4.  1858,  have  enforced  specific  performance.  Dunlop  v. 
Higgins,^  in  which  it  was  held  that  a  contract  was  complete  as 
soon  as  a  letter  was  posted  accepting  the  offer,  was  relied  on. 
The  court  (Lord  Eomilly,  M.  R.),  dissented  from  this  contention; 
deciding  that  if  a  person  applies  for  shares  in  a  company,  and  the 
directors  write  down  his  name  in  the  allotment  book,  they  may, 
at  any  time  before  the  allotment  has  been  communicated  to  the 
allottee,  alter  or  cancel  the  allotment.  Applications  for  and 
allotments  of  shares  are  to  be  treated  on  the  same  principles  as 
ordinary  contracts  between  individuals.  The  party  to  whom  the 
application  is  made  is  not  bound  by  communicating  the  accept- 
ance to  his  own  agent.  Thus,  if  A.  writes  to  B.  offering  to  buy 
land  of  B.,  for  a  certain  sum  of  money,  and  B.  accepts  the  offer, 
and  sends  his  servant  with  a  letter  containing  his  acceptance, 
until  A.  receives  the  letter,  A.  may  withdraw  his  offer,  and  B. 

Walker  v.  Bai-tlett,  18  C.  B.  845;  Wynne  Shepherd,  L.  R.  2  C.  P.  228  ;   Burnett?). 

V.  Price,  3  De  G.  &  Sni.  310  ;   Shaw  v.  Lynch,  5  B.  &  C.  589 ;  Emmerson's  Case, 

Fisher,   5  De  G.   M.  &  G.   696;  Paine  v.  L.  K.  1  Ch.  433. 
Hutchinson,  L.   R.   3   Eq.   257;    Poole  v.  i  L.  R.  4  Eq.  9. 

Middleton,   29  Beav.   646  ;    Chapman  v.  ^  \  R.  L.  Cas.  381. 
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may  stop  his  servant  on  the  road  and  alter  the  terms  of  his  ac- 
ceptance, or  withdraw  it  altogether.  Lord  Romilly  distinguished 
this  case  from  that  of  Dunlop  v.  Higgins,  on  the  ground  that, 
the  post-office  being  the  common  agent  of  both  parties,  the  post- 
ing of  a  letter  accepting  an  offer  constitutes  a  binding  contract. 
It  was  accordingly  held,  that,  H.  not  having  agreed  to  accept  the 
shares,  there  was  no  contract.^ 

There  were  negotiations  for  an  amalgamation  of  the  P.  com- 
pany with  the  U.  company,  and  W.,  who  was  a  paid-up  share- 
holder in  the  P.  company,  made  an  application  to  the  U.  company  in 
pursuance  of  the  amalgamation,  for  paid-up  shares  of  the  same 
value  as  his  former  shares.  He  received  a  letter  of  allotment, 
signed  by  a  person  professing  to  be  the  managing  director  of  the 
U.  company,  giving  him  notice  that  the  directors  had  allotted  him 
the  number  of  shares  applied  for,  on  which  he  was  to  be  credited 
with  an  amount  proportionate  to  the  assets  of  the  P.  company. 
There  was  no  evidence  on  what  authority  this  letter  was  written, 
but  W.'s  name  was  placed  on  the  register  as  an  ordinary  share- 
holder. W.  received  the  letter  at  the  end  of  August,  while  he 
was  on  a  yachting  cruise,  and,  on  his  return  to  London,  early  in 
October,  applied  personally  to  the  chairman  and  solicitor  of  the 
company  for  an  explanation  of  the  letter,  and  objected  to  take  the 
shares,  but  was  informed  by  them  that  his  name  was  not  on  the 

1  If  the  applicant  had  authorized  the  municated  in  the  same  way.  So,  in  Adams 
agent  of  the  company  to  accept  the  v.  Lindsed,  1  B.  &  Aid.  681,  the  offer  was 
allotment  on  his  behalf,  there  would  by  mail,  and  was  made  subject  to  receiv- 
have  been  a  binding  contract ;  but  as  he  ing  an  answer  by  post.  In  all  such  cases 
gave  no  such  authority,  and  as  he  had  the  post-office  is  made  the  agent  of  the 
withdrawn  his  original  offer  before  he  re-  first  party  to  receive  the  acceptance,  and 
ceived  the  letter  of  the  directors,  the  posi-  the  contract  is  held  to  be  comjileted  when 
tion  of  the  parties  was  changed,  and  the  the  letter  accepting  the  offer  is  mailed, 
letter  became  an  offer  which  required  his  In  this  last-named  case  it  was  claimed 
acceptance  to  constitute  a  binding  con-  that  until  the  answer  was  actually  re- 
tract. Hebb's  Case,  L.  R.  4  Eq.  12.  An  ceived  there  could  be  no  binding  contract 
offer  does  not  bind  the  person  who  makes  between  the  parties.  But  the  court  said, 
it  until  it  has  been  accepted,  and  its  ac-  that  if  that  were  so,  no  contract  could 
ceptance  has  been  communicated  to  him  ever  be  completed  by  mail.  For  if  the 
or  his  agent.  In  Martin  o.  Mitchell,  2  defendants  were  not  bound  by  their  offer, 
Jac.  &  W.  413,  428,  Sir  J.  Plumer  said:  when  accepted  by  the  plaintiffs,  till  the 
"  Where  one  party  having  entered  into  a  answer  was  received,  then  the  plaintiffs 
contract  that  has  not  been  signed  by  the  ought  not  to  be  bound  till  after  they  had 
other  afterwards  repents  and  refuses  to  received  the  notification  that  the  defend- 
proceed  in  it,  I  should  have  felt  great  ants  had  received  their  answer  and  as- 
difficulty  in  saying  that  he  had  not  a  sented  to  it.  And  so  it  might  go  on  ad 
locus  pcenitenticB,  and  was  not  at  liberty  to  infinitum.  The  party  making  the  offer 
recede  until  the  other  had  signed,  or  in  must  be  considered  in  law  as  making, 
some  manner  made  it  binding  upon  him-  during  every  instant  of  the  time  the 
self.  How  can  the  contract  be  complete  letter  is  travelling,  the  same  identical 
before  it  is  mutual  ?  And  can  it  be  com-  offer  to  the  other  party  ;  and  then  the 
plete  as  to  the  one  and  not  to  the  other?"  contract  is  completed  by  the  acceptance 
In  the  case  of  Dunlop  !).  Higgins,  1  H.  L.  of  it  by  the  latter.  See  further,  in  a 
Cas.  381,  the  offer  was  received  by  post,  later  volume  of  this  work,  on  Contracts 
and  the  'acceptance  of  the  offer  was  com-  by  Letter. 

■trriT.    1  ^" 
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register.  On  Oct.  15,  he  wrote  to  the  secretary,  formally  repu- 
diating the  shares.  On  Nov.  9,  the  U.  company  was  wound  up 
on  a  petition  presented  on  Oct.  7.  It  was  held,  on  appeal,  re- 
versing the  decision  of  Bacon,  V.  C,  that  there  was  no  contract 
between  W.  and  the  company  to  take  shares,  and,  that,  under 
the  circumstances,  W.  was  not  bound  to  take  shares  in  the  com- 
pany ;  and  his  name  was,  therefore,  removed  from  the  list  of 
contributories.^ 

If  A.  sells  shares  in  a  company  to  a  member  of  the  Stock  Ex- 
change, and  B.  buys  shares  in  the  same  company,  at  a  different 
price,  from  another  member  of  the  Stock  Exchange,  and,  on  the 
name-day,  B.'s  name  is  given  to  A.  as  the  purchaser  of  A.'s  shares, 
and  A.  executes  a  transfer  of  his  shares  to  B.,  and  B.  accepts  the 
transfer  and  pays  to  A.  the  price  for  which  B.  originally  bought 
the  shares,  the  transaction  constitutes  a  contract  between  A.  and 
B.,  for  the  sale  and  purchase  of  the  shares,  which  a  court  of 
equity  will  compel  B.  specifically  to  perform.^ 

On  the  instructions  of  W.,  shares  in  a  company  subsequently 
wound  up  were  purchased  for  him  by  a  broker,  who,  on  the  set- 
tling day,  also  on  the  instructions  of  W.,  gave  the  name  of  G. 
as  the  purchaser,  and  the  deeds  of  transfer  were  made  out  in 
G.'s  name  and  delivered  to  him  for  execution,  and  he  for  some 
time  retained  possession  of  and  dealt  with  them.  W.  informed 
G.  that  he  had  passed  his  name  as  transferee,  and  had  also  passed 
a  cheque  on  the  company's  bankers  for  the  purchase-money  to  the 
debit  of  his  firm.  G.  took  no  step  to  inform  the  vendor  that  he 
did  not  assent  to  the  contract,  though  he  did  express  his  dissent 
to  W.  Held,  that  the  vendor  was  entitled  to  a  decree  for  specific 
performance  against  G.^ 

1  Wynne's  Case,  In  re  United  Ports  and  will  procure   other  persons  to  take  the 

General  Insurance  Company,  L.  R.  8  Ch.  shares.     While  he  might  be  liable  for  his 

Ap.  1002.     In  this  case  there  was  no  con-  breach  of  contract  to  place  the  shares,  this 

tract  between  the  parties  ;  there  was  an  would  not  place  upon  him  the  liability 

offer,  but  no  acceptance  of  the  offer.     See  of  a  shareholder  in  case  of  the  winding-up 

Shackleford's  Case,  L.  R.  1  Ch.  567;  Dou-  of  the  company.     Gorrissen's  Case,  L.  R. 

gan's  Case,  L.  R.  8  Ch.  540.   An  agreement  8  Ch.  507. 

to  place  shares,  even  although  the  person  2  /,j  ,,.g  Qverend,  Gurney  &  Co.,  Mus- 

making  it   binds   himself  that  within   a  grave  &  Hart's  Case,  L.  R.   5   Eq.   193. 

specified  time,  or  within  a  reasonable  time.  See    Marino's   Case,    L.    R.    2   Ch.   596  ; 

he  will  place  a  certain  number  of  shares,  is  Wynne   v.   Price,   3  De  G.   &   Sm.   310; 

a  materially  different  thing  from  an  agree-  Paine   o.  Hutchinson,  L.  E.  3  Eq.  257  ; 

ment  to  take  a  certain  number  of  shares.  Budd's  Case,  3  De  G.  F.  &  J.  297. 
If  a  person  agrees  to  take  shares,  then  by  3  Shepherd  v.  Gillespie,  L.  R.  5  Eq. 

so  agreeing  he  becomes  at  that  moment  a  293.    The  principle  on  which  this  case  was 

shareholder,  and  the  company  are  entitled,  decided  is  that  it  is  essential  to  the  right 

and  are  indeed  bound,  at  that  moment  to  to  enforce  a  contract  that  there  should  be 

put  him  on  the  register.     But  if  he  agrees  suificient  testimony  of  the  assent  of  the 

to  place  shares  he  does  not  agree  to  be-  contracting  parties.     An  assent  which  is 

come  a  shareholder,  nor  are  the  company  to  be  implied  from  conduct  may  be   as 

entitled  to  put  him  on  the  register  as  a  binding  as  an  express  assent.     Where  a 

shareholder,  but  he  simply  agrees  that  he  man  who  has  a  title,  and  knows  of  it, 
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In  Bridger's  Case,  In  re  General  Provident  Assurance  Co.,i 
B.,  the  local  agent  of  an  insurance  company,  being  requested  by 
the  manager  to  take  shares  in  order  to  induce  other  persons  to 
become  shareholders,  offered  to  apply  for  100  shares  on  condition 
that  he  should  not  be  called  upon  to  pay  anything  for  the  shares, 
but  that  all  payments  on  the  shares  should  be  deducted  out  of  his 
commission  on  shares  sold  by  him,  and  upon  being  told  by  the 
manager  of  the  company  that  lie  would  "  be  allowed  the  privilege 
of  paying  them  up  as  convenient,"  he  sent  in  a  formal  application 
for  100  shares,  which  were  duly  allotted,  and  he  was  informed  of 
the  allotment,  and  was  registered  as  the  holder  of  the  shares,  but 
he  never  paid  any  money  on  application  or  allotment,  or  any  calls. 
His  commission  was  insufhcient  to  pay  for  tlie  shai-es.  It  was 
held  that  he  had  entered  into  an  absolute  contract  to  talce  the 
shares,  with  a  collateral  agreement  as  to  the  effect  of  taking  them 
which  did  not  prevent  him  being  made  a  contributory  ;  and,  also, 
that  having  allowed  his  name  to  be  registered  as  a  shareholder  to 
induce  other  persons  to  take  shares,  he  was  precluded  from  deny- 
ing himself  to  be  a  contributory  .^ 

In  Wallis's  Case,  In  re  Peruvian  Railway  Company ,2  Wallis 
applied  for  200  shares  of  stock,  at  the  instigation  of  J.  P.,  the 
managing  director  of  the  company.  The  company  allotted  60 
shares  to  Wallis,  but  no  notice  was  sent  to  him  or  to  J.  P.,  but 
E.  P.  had  notice  of  the  allotment.  The  court  below*  confounded 
the  two  names  of  J.  P.  and  E.  P.,  and,  holding  that  E.  P.  was 
agent  for  Wallis  to  accept  the  shares  allotted,  held  that  Wallis 
was  liable  as  a  contributor.  It  was  held,  on  appeal,  that  this  was 
wrong,  and  that  Wallis,  neither  by  himself  or  his  agent  having 
received  notice  of  the  allotment,  was  not  liable. 

The  cases  of  Crawley  and  of  Robinson,  In  re  Peruvian  Rail- 
way Company,*  differ  from  Wallis's  Case  in  some  respects.     In 

stands  by  and  either  encourages  or  does  inducing  them  to  take  shares,  was  a  false 
not  forbid  the  purchase,  it  is  the  doctrine  representation,  which  as  between  himself 
of  equity  that  he  and  all  claiming  under  and  the  other  shareholders  precluded  him 
him  are  bound.  1  Fonbl.  Eq.  163.  A  from  the  right  to  deny  that  he  was  what 
contract  for  sale  so  far  completed  as  that  he  represented  himself  to  be.  Bridger's 
the  vendor  has  executed  the  conveyance  Case,  L.  R.  9  Eq.  74,  80.  For  cases  of 
and  received  the  purchase-money,  can  only  conditional  contracts,  see  ShacWeford  s 
be  annulled  or  altered  by  the  contracting  Case,  L.  K.  1  Ch.  567  ;  Rogers  Case, 
parties.  Shepherd  u.  Gillespie,  L.  R.  5  Eq.  L.  R.  3  Ch  633  ;  Pel  atts  Case,  L.  R. 
293.  See  Pickard  v.  Sears,  6  A.  &  E.  469,  2  Ch.  527  ;  Oriental  Inland  Steam  Co.  «. 
474  ;  Duchess  of  Kingston's  Ca.se,  2  Sm.  Briggs,  4  De  G.  F.  &  J.  191.  See  El- 
Lead.  Cas.,  6th  ed.,  769.  Wngton's  Case,   L.  ,1^-   2  Ch    511,  522  ; 

1  L.  R.  9  Eq.  74,  affirmed  on  appeal,  Thomson  s  Case,  34  L.  J  Ch.  625  Harri^ 
L.  E.  5  Ch.  Ap.  305.                        ,      ^  sons  Case,  L    R.   3  Ch.  633,   Larger s 

2  The  deliberate  representation  by  B.  Case,  37  L.  J.  Ch.  /9^ 

to  others  that  he  was  a  shareholder,  when,  »  L.  R.  4  Ch.  Ap.  325,  u. 

according  to  his  own  view,   he  was  not  •  L.  R.  4  Ch.  Ap.  6J.i. 

really  a  shareholder,  for  the  purpose  of 
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Crawley's  Case  the  facts  were  very  similar  to  those  in  Wallis's 
Case.  The  point  in  which  they  differed  was  that  although  Craw- 
ley, not  having  received  the  notice  of  allotment,  might  have  repu- 
diated the  shares,  yet,  as  subsequently  to  their  allotment  he  exe- 
cuted a  transfer  of  them,  he  thereby  affirmed  the  contract.^ 

Robinson's  Case  goes  a  step  farther  than  Wallis's  Case.  In  this 
case,  Robinson  applied  for  shares  in  Company  A.,  at  the  instance 
of  E.  P.,  the  managing  director  of  Company  B.,  who  gave  him  a  let- 
ter on  behalf  of  Company  B.,  indemnifying  him  against  all  respon- 
sibility. Robinson  then  sent  in  the  application  for  the  shares,  and 
paid  the  deposit  by  a  cheque  on  his  own  banker,  although  the 
money  was  supplied  by  Company  B.  The  shares  were  allotted  to 
Robinson,  and  his  name  was  placed  on  the  register.  No  notice  of 
allotment  was  sent  to  him,  but  the  notice  was  sent  to  the  office 
of  Company  B.,  of  which  E.  P.  was  the  managing  director.  Com- 
pany A.  being  afterwards  wound  up,  it  was  held  (reversing  the 
decisions  of  Malins,  V.  C),  that  there  was  no  contract  to  take 
the  shares,  and  that,  therefore,  Robinson  was  not  liable  as  a 
contributor.^ 

Levita's  Case,  In  re  International  Company,^  was  a  case  where 
shares  were  allotted  to  L.  without  his  knowledge,  on  the  applica- 
tion of  M.  Afterwards  L.,  at  JVI.'s  request,  sent  in  a  formal  appli- 
cation for  the  shares.  No  notice  of  allotment  was  sent  to  him. 
M.  paid  the  -deposit  on  the  shares  and  received  the  share  certifi- 
cates, and  also  a  dividend  which  was  subsequently  declared.  L.'s 
name  was  on  the  register  when  the  company  was  ordered  to  be 
wound  up.  It  was  in  this  case  held  (affirming  the  decision  of 
Stuart,  V.  C),  that  L.  had  constituted  M.  his  agent  to  accept  the 
shares,  and  that  he  was  properly  placed  on  the  list  as  a  contribu- 
tory of  the  company.^ 

In  all  these  cases,  the  ordinary  principles  as  between  principal 
and  agent ;  acquiescence  or  repudiation  of  the  agent's  acts,  and 
recognition  or  refusal  to  adopt  the  contract  of  the  agent,  apply  as 
in  other  cases  of  sales,  or  as  in  any  other  contracts. 

1  It  was  similarly  held  in  Levita's  Case,  necessary  to  qualify  Mm  as  a  director,  he, 

L.  R.   3  Cli.  36,  where  a  man  knew  he  in  fact,  not  owning  that  amount  of  stock, 

could  not  act  as  director  unless  shares  had  although  without  his  consent  it  had  been 

been  transferred  to  him,  and  he  made  an  allotted  to  him. 

application  for  the  shares,  and  then  after-  2  There   was  nothing   in   the   case   to 

wards  attended  the  board  of  directors  and  show  that  Company  A.  either  by  itself  or 

acted  as  a  director,  that  that  was  a  strong  its  agents  was  authorized  to  communicate 

circumstance  to  show  that  he  knew  the  on  Robinson's  behalf  with  Company  B.  so 

shares  were  allotted  to  him.     Seethe  Mar-  as  to  bind  him,  and,  therefore,  as  no  no- 

quis  of  Abercorn's  Case,  10  W.  R.   548  ;  tice  of  allotment  had  been  spnt  to  him, 

8  Jur.  N.  s.   951,  where  the  shareholder,  he  was  held  not  liable.     Robinson's  Case, 

although  elected  a  director  at  his  own  re-  L.  R.  4  Ch.  322,  330. 
quest,    but  never  having  acted   as  such,  ^  L.  R.  5  Ch.  Ap.  489. 

was  not  liable  for  the  amount  of  stock         *  The  court  held  in  this  case,  distin- 
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Lord  Cairns,  L.  J.,  in  Pellatt's  Case,^  lays  down  the  doctrine 
that  where  a  person  applies  for  shares  in  a  company,  there  is  in 
general  no  binding  contract  to  take  shares  until  the  company  have 
communicated  to  him  an  allotment  of  shares ;  the  decision  in 
Bloxam's  Case  ^  being  referable  to  its  special  circumstances.  In 
Pellatt's  Case,  tlie  application  for  the  shares  made  by  the  party 
applying  was  subsequent  to  the  matter  having  been  arranged  be- 
tween the  promoter  of  the  company  and  the  subsequent  applicant, 
but  this  did  not  render  the  allotment  of  the  shares,  and  the  due  no- 
tice thereof,  any  the  less  necessary  in  order  to  complete  the  contract 
for  the  shares.  On  the  argument,  Lord  Cairns,  referring  to 
Bloxam's  case,  said,  that  there  —  "  There  had  been  a  conversation 
in  which  Bloxam  was  informed  that  if  he  did  not  receive  an  answer 
within  a  certain  time,  he  was  to  consider  his  application  granted. 
But  in  the  ordinary  case,  where  a  person  applies  for  the  maximum 
number  of  shares,  undertaking  to  accept  them,  or  any  less  num- 
ber, and  the  company  is  under  no  obligation  to  give  him  any,  is 
not  a  reply  to  the  application  necessary  ?  "  And,  on  the  facts  in 
the  case  as  stated,  he  subsequently  held  as  above.^ 

In  this  connection,  we  refer  to  a  case  decided  in  the  Supreme 
Court  of  Canada.  Nasmith  v.  Manning*  is  a  case  on  the  allot- 
ment of  shares,  of  very  great  simplicity,  but  it  is  one  over  which 
the  Canadian  courts  struggled  almost  helplessly  and  hopelessly. 
It  was  held,  on  the  facts  of  the  case,  by  three  judges,  in  the  Court 
of  Queen's  Bench  of  Ontario,  that  the  contract  was  complete,  and 
that  the  defendant  was  liable  for  the  stock  for  which  he  had  sub- 
scribed. On  appeal  to  the  Court  of  Appeal  for  that  Province,  it 
was  held  by  three  judges,  the  fourth  judge  contra,  that  the  defend- 
ant was  not  liable.  On  further  appeal  to  the  Supreme  Court  of 
Canada,  the  court  again  divided,  and  it  was  held,  this  time  by 
three  judges  to  two,  that  the  judgment  of  the  Court  of  Appeal  was 
right.  It  was  conceded  in  the  case  that  there  was  no  evidence  of 
notice  of  allotment  having  been  given  to  the  subscriber  (the  de- 
fendant in  the  case)  for  the  shares,  but  it  was  claimed  by  the  two 
dissenting  judges  in  this  court  (Ritchie,  C.  J.,  and  Gwynne,  J.), 
that  this  was  not  necessary  ;  that  there  was  a  completed  contract 
without  it. 

guishing  it  from  Robinson's  Case  (supra),     thus  :  "  The  circnmstances  are  somewhat 

that  it  was  as  clear  as  possible  that  L.  in-     similar  to  those  of  Elkington  s  Case   but 

tended  M.  to  be  his  agent  for  all  purposes     there    are    material    differences    between 

S  connection  with  the°  transaction.  them.     I?.  ^  king^on's  Case  the  a^eement 

IT     K    2  Ch   At)   527    535  was  constituted  by  an  actual  application 

2  33  Bkv   529  ;  12  W.  R.  995.  for  and  allotment  of  shares,  followed  by 

8  See  also  Cookney's  Case,  3  De  G.  &     acceptance  of  them,  by  which  agreement 

J.  170     Yelland's  cL,  5  D^  G.  &  Sm.     Messrs.  Elkington  were  made  sharehold- 

395;  Elkington's  Case,  L.  R.  2  Ch.  511.     ers." 

This  last  case  was  distinguished  from  Pel-  *  5  S.  C.  of  Can.  R.  417. 

latt'  Case,  L.  R.  2  Ch.  634,  by  Lord  Cairns, 
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By  the  language  in  the  stock-book,  signed  by  the  defendant, 
under  the  unusual  solemnity,  in  stock-books,  of  a  seal,  the  defen- 
dant agreed  to  become  a  holder  of  fifty  shares  of  stock  of  the  T., 
G.  &  B.  Company,  and,  it'  was  further  provided  that,  "  upon  the 
allotment  by  the  said  company  of  my  or  our  said  respective  shares, 
we  severally  and  respectively  agree  to  pay  to  the  said  company 
ten  per  centum  of  the  amount  of  the  said  shares  respectively,  and 
to  pay  all  future  calls  that  may  be  made  on  the  said  shares  re- 
spectively." This  is  the  ordinary  case  of  a  contract  to  take  shares 
in  a  company  on  allotment ;  the  subscriber  to  become  a  share- 
holder only  when  the  other  party  to  the  contract,  the  company, 
shall  have  bound  itself  to  a  specific  contract,  by  allotting  the 
shares  and  notifying  the  subscriber  of  having  so  done.  In  this 
case,  to  make  this  even  more  than  usually  apparent,  the  company 
had  not,  in  fact,  been  really  organized  at  all,  much  less  had  it 
boimd  itself  to  the  subscriber  by  any  definite  contract,  under  its 
seal,  or  in  any  other  way.  Singularly,  too,  in  justifying  the  hold- 
ing of  the  t\^o  minority  judges,  Ritchie,  C.  J.,  quotes  the  following 
language  :  "  When  an  individual  applies  for  shares  in  a  company, 
and  there  is  no  obligation  to  let  him  have  any,  there  must  be  a 
response  by  the  company  ;  otherwise  there  is  no  contract."  ^ 

The  applicability  of  this  language  to  that  contained  in  the  head- 
ing of  the  stock-book,  signed  by  the  defendant  in  this  case,  is  pal- 
pable. That  there  are  many  cases  where  an  agreement  to  take 
shares  may  be  the  completion  of  a  contract  to  do  so,  goes  without 
saying.  But  where,  as  in  this  case,  the  whole  thing  is  in  fieri, 
there  is  no  completed  contract  —  no  meeting  of  minds  — until  the 
allotment  is  made  and  notice  thereof  is  communicated  to  the  sub- 
scriber, who  under  his  hand  and  seal  has  offered  or  agreed  to  take 
shares,  and  to  pay  for  them  on  their  "  allotment  by  the  said  com- 
pany." It  is  singular,  in  a  court  which,  carrying  the  rule  to  the 
other  wrong  extreme,  held,  as  they  did,  in  another  case,^  that  set- 
ting out  in  a  bill  in  equity  writings  between  the  parties  to  explain 
the  meaning  of  uncertain,  indefinite  language  in  an  arbitration 
agreement,  could  not  be  done ;  to  find  two  of  the  judges,  in 
order  to  override  and  control  a  solemnly  sealed  instrument, 
holding  that  mere  preliminary  parol  matter  entirely  dehors  the 
sealed  instrument  itself  was  to  govern  in  the  construction  of  the 
contract. 

The  fallacies  in  the  following  language,  by  Ritchie,  C.  J.,  are 
transparent.     The  learned  judge  very  incorrectly  says  :  — 

"  The  contract  in  this  case  was  this  :  The  company  applied  to 

1  Per  Lord  Cairns  in  Elkington's  Case,  ^  In  Vernon   v.   Oliver,    11   S.  C.  of 

L.  E.  2  Ch.  535.  Can.  E.  at  p.  163. 
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the  respondent  to  take  shares.  The  respondeat  agreed  to  do  so, 
and  bound  himself  under  seal  to  pay  a  percentage  on  allotment. 
The  assent  of  the  respondent  to  the  application  of  the  company, 
and  the  binding  agreement  signed  and  sealed  hy  him,  imposed  on  the 
company  the  binding  duty  of  allotting  the  specified  shares  to  him, 
and  constituted  an  agreement  completed,  binding  on  both  parties, 
which  either  could  enforce  ;  entirely  distinguishable  from  an  agree- 
ment merely  resting  on  an  application  for  shares.  The  applicant 
was  the  company  ;  and  the  sealed  undertaking  of  the  respondent 
was  the  acceptance  of  the  company's  offer,  and  fixed  on  the  com- 
pany the  obligation  to  allot  them,  and  when  so  allotted  they  be- 
came, eo  instanti,  vested  in  the  respondent.  In  other  words,  the 
company  sent  an  offer  by  which  they  were  bound,i  and  under 
which,  on  receiving  back  the  offer  accepted,  signed,  and  sealed  by 
the  respondent,  a  contract  complete  and  binding  on  both  sides  was 
constituted."  ^  • 

True,  the  learned  chief  justice  says  :  "  I  think  there  was  quite 
enough  to  satisfy  the  judge  who  tried  this  case,  that  the  respon- 
dent knew  that  the  company  had  acted  on  the  agreement,  had 
treated  him  as  a  shareholder,  and  had  placed  him  on  the  register, 
and  so  had  notice  that  the  company  had  allotted  to  him  the  stock ; 
and  had  the  application  come  from  the  respondent  to  the  com- 
pany, that  would  have  been  sufficient  to  slaow  that  he  knew  that 
the  company  had  assented  to  his  request,  and  had  completed  the 
contract."  '^ 

If  this  had  been  correct,  the  case  would  have  been  even  simpler 
than  it  is.  But  the  learned  judge,  having  entirely  failed  to  show  that 
this  was  correct,  in  effect  abandons  it,  and  says  :  "  But  apart  from 
this,  I  think  there  was  a  completed  contract,  and  no  notice  of 
allotment  was  necessary  to  constitute  the  defendant  a  subscriber 
to  the  stock,  and  a  shareholder."  * 

Prom  this  it  can  be  seen  that  in  the  view  of  the  learned  chief 
justice  of  that  court,  in  order  to  make  a  sealed  instrument,  such  as 
that  in  this  case,  itself  govern  the  contract,  it  must  depend  upon 
the  mere  accident  whether  a  subscriber  had  made  the  application 
to  a  canvasser  for  subscribers,  to  put  his  name  on  the  stock  list, 
or  whether  the  canvasser  had  made  the  application  to  the  sub- 
scriber. In  the  one  case,  according  to  this  minority  holding,  there 
would  be  a  perfectly  good  contract  without  any  communication 
on  the  part  of  the  other  parties ;  while,  in  the  other  case,  it  would 
only  be  a  contract  when  the  subscriber  had  sufficient  "  to  show 

1  It   is   this    assumption,    which    has  ^  Pp.  431,  432. 

nothing  whatever   to   rest  upon,    that  is  ^  pp.  432,  433. 

the  base  of  the  learned  judge's  fallacy  in  *  Page  435. 
the  matter. 
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him  that  he  knew  that  the  company  had  assented  to  his  request 
[manifested  by  his  subscription  to  the  stock  list,  apparently], 
and  had  completed  the  contract."  ■* 

All  this  is  well  answered  by  Henry,  J.,  one  of  the  majority 
judges  in  the  court,  covering  the  facts  in  the  case.  He  says  :  "  It 
is  only,  at  the  most,  a  unilateral  contract,  if  one  at  all,  and  one 
which  could  not  be  enforced  by  the  party  subscribing.  He  could 
not,  by  his  offer,  oblige  the  provisional  directors  to  allot  any  of 
the  shares  to  liim.  A  larger  amount  of  stock  than  required  might 
be  subscribed  for,  and  no  one  will  doubt  the  power  of  the  provis- 
ional directors  to  reject  such  applications  as  they  pleased.  So  up 
to  the  time,  at  least,  of  the  allotment,  any  subscriber  could  with- 
draw his  offer  to  take  the  stock  he  subscribed  for.  The  agree- 
ment in  this  case  was  to  receive  fifty  shares  when  allotted ;  and, 
that,  in  my  opinion,  threw  upon  the  provisional  directors  the  onus 
of  not  only  allotting  the  stock  within  a  reasonable  time,  but  of 
giving  him  notice  that  they  have  done  so,  also  within  a  reasonable 
time."  ^  And  again,^  "  The  appellant  claims  that  the  respondent 
was  a  shareholder  in  the  company  from  the  time  of  the  allotment 
of  shares,  but,  if  the  signature  of  the  respondent  to  the  agreement 
was  sufficient  to  bind  him,  then  no  allotment  was  necessary  to  be 
shown.  If  the  agreement,  however,  is  not  sufficient  alone,  and 
the  allotment  was  necessary,  does  it  not  legitimately  follow  that 
a  notice  of  it  became  necessary  ?  .  .  .  Does  not  the  acknowledged 
necessity  for  showing  the  allotment  at  the  same  time  characterize 
the  document  signed  as  an  incomplete  contract  ?  If  so  incom- 
plete, does  it  not  necessai-ily  require,  to  complete  it,  that  notice 
should  have  been  proved  within  a  reasonable  time  ?  ...  No  one 
can  be  a  subscriber  to  stock  so  as  to  make  him  a  shareholder 
without  the  concurrence  of  the  company  through  its  officers.  I 
must  say  I  think  the  evidence  of  his  ever  having  been  a  share- 
holder is  wholly  insufficient." 

The  two  French-Canadian  judges,  Fournier,  J.,  and  Taschereau, 
J.,  of  whom  the  latter  confessed  that  he  had  "  felt  embarrassment 
in  coming  to  a  conclusion,"  and  had  "  vacillated  a  good  deal  about 
it,"  concurred  with  Henry,  J. 

In  the  case  the  Judicial  Committee  of  the  Privy  Council  granted 
leave  to  appeal  from  the  judgment  we  have  been  considering ;  but 
as  the  case  was  settled  before  coming  on  for  argument,  it  was 
left  in  the  state  in  which  we  have  described  it. 

We,  elsewhere,  advert  to  the  mistake  that  is  made  in  improp- 
erly laying  down  as  general  rules,  arbitrarily  to  be  acted  on,  mere 

1  Ibid.  433.  8  At  p.  443. 

a  Ibid.  441. 
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special  matter,  which  in  particular  cases  is  of  greater  or  less  aid 
in  getting  at  that  which  is  the  very  essence  of  a  contract,  viz.,  the 
intention  of  the  parties.  While  this  (the  intention  of  the  parties) 
is  the  all-important  matter  in  the.  construction  of  contracts,  and  is 
conspicuously  so  in  every  branch  and  department  of  the  Contract 
of  Sale,  this  fact  is  too  often  lost  sight  of ;  and,  because,  in  a 
large  number  of  cases,  certain  facts  or  incidents,  such,  for  in- 
stance, as  measuring,  weighing,  etc.,  or  the  absence  of  these  acts, 
have  great  weight  given  them  in  the  efforts  of  courts  and  judges 
to  get  at  the  intention  of  parties ;  in  unexpected  contingencies 
courts,  judges,  and  jurists  have  lost  sight  of  the  fact  that  these 
are  mere  aids  for  getting  at  the  intention  of  the  parties;  and, 
giving  altogether  greater  weight  to  these  facts  or  incidents  than 
they  legitimately  are  entitled  to,  they  treat  them  as  being  them- 
selves as  of  the  very  essence  of  the  contract,  and  make  them  take 
the  place  of  the  essential  ingredient  in  the  contract,  —  the  inten- 
tion of  the  parties  itself ;  instead  of  treating  them  as  mere  aids 
for  ascertaining  what  such  intention  is.  It  therefore  follows^ 
that,  when,  based  on  such  incorrect  reasoning,  and  such  altogether 
inaccurate  conclusions,  general  rules  are  thus  laid  down  for  the 
construction  of  contracts,  and  for  the  deciding  as  to  different  in- 
cidents connected  with  them,  such  as  the  passage  of  property, 
the  authority  of  agents,  and  the  numerous  other  questions  con- 
tinually arising  in  the  varied  parts  of  the  law  of  contracts,  the 
introduction  of  new  or  slightly  varied  incidents,  overcoming  the 
mere  arbitrary  rules  which  had  been  too  hastily  and  unwisely  in- 
troduced, and  the  value  of  which  had  been  entirely  overestimated, 
shows  their  utter  unsoundness.  Wliile  being  allowed  just  such 
weight  as  they  are  entitled  to  as  aids  to  show  what  the  intention 
is,  when  carried  beyond  this  and  made  an  equivalent  for  such  in- 
tention itself,  cases  arise  where  the  new  or  varied  incidents  con- 
nected with  those  rules  deprive  them  of  their  force,  and  show 
their  utter  unsoundness.  It  is,  in  this  way,  that  so  many  cases 
arise  whicli  are  called  "  exceptions "  to  such  too-hastily  stated 
general  rules  ;  and,  in  many  cases,  they  are  such  empliatic  "  ex- 
ceptions," as  to  show  the  radical  unsoundness  of  such  "  rules," 
and  to  entirely  destroy  them. 

We  are  led  to  make  these  observations  here  in  connection  with 
the  case  we  have  just  been  considering.  It  is  clear  that  when  A. 
makes  an  offer  to  B.  and  it  is  accepted  by  B.,  and  the  acceptance 
is  communicated  to  A.  prior  to  the  revocation  of  the  offer,  we  have 
the  meeting  of  minds  necessary  to  make  a  contract.  So,  when  A. 
makes  an  offer  to  B.,  which  B.  may  accept,  and  yet  direct  evi- 
dence of  the  communication  of  that  acceptance  to  A.  may  be  want- 
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ing,  it  may  be  that  the  acts  of  A.  may  show  his  knowledge  of  such 
acceptance,  and  thus  it  be  rendered  clear  that  a  complete  contract 
has  been  made  between  them.  But  it  does  not  from  this  follow 
by  any  means,  as  a  matter  of  law  or  logic,  in  the  absence  of 
any  such  acts  showing  in  A.  a  knowledge  of  such  acceptance, 
that  everything  necessary  has  been  done  between  the  parties  to 
constitute  a  perfect  contract  between  them.  Yet  the  reasoning  of 
the  minority  judges  in  the  unsatisfactory  case  of  Nasmith  v.  Man- 
ning, in  the  Supreme  Court  of  Canada,  has  no  better  foundation 
than  this  to  rest  upon.i 


1  Another  remarkable  feature  of  this 
case  from  the  Supreme  Court  of  Canada,  is, 
that  Gwynne,  J.,  who  was  ( Ritchie, C.  J. 
heing  one)  the  other  dissenting  judge  in 
the  case,  previously  delivered  a  judgment 
in  the  same  case,  in  which  he  held  just  the 
reverse  of  his  holding  in  the  ultimate 
Canadian  Court.  His  Krst  judgment  was 
delivered  in  the  Ontario  Court  of  Common 
Pleas,  where  he  says:  "Looking  at  the 
terms  of  the  agreement  by  the  defendant 
in  the  books  of  the  company,  which  was 
signed  and  sealed  by  the  defendant  upon 
the  19th  of  June,  1869,  the  defendant 
agreed  to  become  a  holder  of  fifty  shares 
in  the  capital  stock  of  the  company,  and 
upon  allotment  to  pay  ten  per  cent  of  the 
amount  of  such  shares  ;  and  looking  upon 
the  construction  put  by  the  company  upon 
that  agreement,  treating  it  as  an  applica- 
tion for  shares,  as  appears  by  their  certifi- 
cate of  allotment,  and  having  regard  to 
the  terms  of  the  printed  receipt  [which 
says,  "  being  amount  of  stock  allotted  by 
the  within  certificate,"  AtJTH.],  and  upon 
the  authority  of  Redpath's  Case,  L.  R.  11 
Eq.  86  ;  Wall's  Case,  L.  R.  15  Eq.  18  ; 
Pellatfs  Case,  L.  R.  2  Ch.  527,  and 
Gunn's  Case,  L.  R.  3  Ch.  40,  45,  there 
should  be  shown  to  have  been  some  re- 
sponse, eitlier  in  writing  or  verbally  or  by 
conduct,  commicnicating  to  the  defendant 
that  the  company  had  accepted  his  appli- 
cation and  himself  as  a  shareholder,  for 
the  fifty  shares  Tnentioned  in  his  agreement, 
before  he  can  be  held  liable  as  a  share- 
holder." Nasmith  v.  Manning,  29  U.  C. 
C.  P.  52. 

The  case  seemed  sufficiently  unsatisfac- 
tory before  :  this  would  seem  to  be  all 
that  was  required  to  make  it  supremely  so. 
But  even  this  is  not  all.  In  the  case  in 
the  Common  Pleas,  Hagarty,  C.  J.,  con- 
curring with  Gwynne,  J.,  s^id  :  "  I  concur 
in  thinking  that  our  best  course  is  to 
direct  a  new  trial,  so  as  to  have  it  expressly 
found  as  a  fact  whether  the  defendant  was 
notified,  or  received  notice  in  any  shape,  or 
was  mide  aware  of  the  company  having 
accepted  him  as  a  stockholder  according  to 


his  subscription  ;  notice,  in  substance,  that 
the  directors  or  the  company  assented  to 
or  accepted  him  as  the  holder  of  the  sub- 
scribed shares."  Yet,  in  the  case  in 
Queen's  Bench  (Nasmith  v.  Manning,  5 
Out.  App.  129  n.),  we  find  this  same 
Hagarty,  C.  J.,  after  declaring  that  "  The 
general  principle  was  settled  that,  after 
proof  of  defendant's  subscription,  there 
should,  in  the  language  of  Mr.  Justice 
Gwynne,  29  C.  P.  52,  '  be  shown  to  have 
been  some  response,  either  in  writing  or 
verbally,  or  by  conduct,  communicating  to 
the  defendant  that  the  company  had  ac- 
cepted his  application  and  himself  as  a 
shareholder,'"  actually  holding  that  the 
defendant  was  liable,  where  the  evidence 
and  finding  simply  were,  in  efi'ect,  that 
there  was  an  attempt  to  communicate  the 
fact  to  the  defendant,  but  no  actual  "  com- 
municating "  of  it  to  him.  We  do  not 
find  that  Ritchie,  C.  J.,  or  any  of  the 
other  judges  in  the  case  delivered  more 
than  one  judgment  each.  We  consider 
the  case  entirely  too  clear  for  doubt  that 
the  judgments  of  the  majority  of  the  On- 
tario Court  of  Appeal  and  of  the  majority 
of  the  Supreme  Court  of  Canada  were 
right ;  and  therefore,  necessarily,  that  the 
judgments  of  the  majority  of  the  Ontario 
Court  of  Queen's  Bench,  and  of  the  min- 
ority of  the  Supreme  Court  of  Canada  were 
wrong  ;  the  judgment  of  Gwynne,  J.,  in 
the  Common  Pleas,  being  much  sounder 
than  his  reverse  judgment  in  the  Supreme 
Court  of  Canada. 

There  is  another  point  in  this  case 
(Nasmith  v.  Manning,  5  Out.  App.  136, 
138)  which  requires  notice.  In  the  Court 
of  Appeal,  Burton,  J.  A.,  said:  "The 
learned  judge  who  presided  at  the  last 
trial,  whilst  finding  that  the  directors 
allotted  to  the  defendant  fifty  shares  of 
stock,  has  not  found,  and  the  evidence 
would  not  have  warranted  him  in  finding, 
that  any  letter  or  notice  of  allotment  was 
sent  to  him.  The  fair  inference,  and 'in 
fact  the  only  inference  to  be  fairly  drawn 
from  the  evidence  is  that  no  such  notice 
was  sent.  .  .  But  it  is  of  course  imma- 
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In  a  case  stated  by  us,  ante  p.  355,  B.,  the  local  agent  of  an 
insurance  company,  being  requested  by  the  manager  to  take  shares 
in  order  to  induce  other  persons  to  become  shareholders,  offered 
to  apply  for  100  shares  on  condition  that  he  should  not  be  called 
upon  to  pay  anything  for  the  shares,  but  that  all  payment  on  the 
shares  should  be  deducted  out  of  his  commission  on  shares  sold 
by  him,  and  upon  being  told  by  the  manager  of  the  company 
that  he  would  "  be  allowed  the  privilege  of  paying  them  up  as 
convenient,"  he  sent  in  a  formal  application  for  100  shares',  which 
were  duly  allotted  to  him,  and  he  was  informed  of  the  allot- 
ment, and  was  registered  as  the  holder  of  the  shares ;  but  he 
never  paid  any  money  on  application  or  allotment,  or  any  calls. 
He  signed  a  proxy  paper  under  a  protest  that  it  should  not  cancel 
his  agreement  as  to  the  non-payments  on  his  shares,  and  attended 
two  meetings  of  the  company.  His  commission  was  insufficient  to 
pay  for  the  shares.     Held,  that  he  had  entered  into  an  absolute 


terial  how  he  received  notice  if  he  did  in 
fact  receive  it  within  »  reasonable  time 
after  the  notice.  The  learned  judge  has  no- 
where found  that  he  did  receive  notice." 
Then  follows  this  extraordinary  language  : 
"Without  expressing  any  opinion  as  to 
the  general  effect  of  the  acceptance  of  an 
ofi'er  by  letter  duly  posted,  the  principle 
established  by  Dunlop  v.  Higgins,  ]  H.  L. 
Cas.  381,  has  no  application  to  the  pres- 
ent case.  In  reviewing  that  decision  in 
Household  Fire  &c.  Company  v.  Grant,  41 
L.  T.  N.  s.  298,  Bagallay,  L  J.,  says,  at 
p.  202  :  'I  think  the  principle  established 
by  that  case  is  limited  in  its  application  to 
cases  in  which,  by  general  usage,  or  of  the  re- 
lation between  the  parties  to  any  particular 
transaction,  or  of  the  terms  in  which  the 
offer  is  made,  the  acceptance  of  such  offer 
ly  a  letter  through  the  post  is  expressly  or 
impliedly  authorized.'  If  the  learned 
judge  had  found  as  a  fact  that  notice  of 
allotaient  had  been  sent  by  post  to  the 
defendant,  then  I  think  we  must  have 
held,  in  deference  to  the  authorities,  that 
there  was  a  completed  contract  between 
the  parties."  And  this,  after  having  just 
before  quoted  the  language  of  Baggallay, 
Ij.  J.,  showing,  in  effect,  that  that  would 
not  make  a  completed  contract  between 
the  parties  ;  there  being  nothing  whatever 
in  Nasmith  v.  Manning  to  show  that  "  the 
acceptance  of  such  offer  by  a  letter  through 
the  post  was  expressly  or  impliedly  author- 
ized." 

This  is  really  worse  than  either  of  the 
awful  congeries  of  blunders  with  which 
the  case  abounds  on  the  other  point  which 
we  have  examined.  The  case  of  Dunlop 
V.  Higgins,  1  H.  L.  Cas.  381,  was  a  case 
where  the  whole  contract  was  "by  post," 


and  not  a  question  of  allotment  of  shares, 
notilied  by  post,  where  the  application 
was  not  by  post.  So,  in  the  other  case 
cited  by  the  Canadian  judge  (Burton,  J. 
A.),  Baggally,  L.  J.,  whom  he  quotes, 
makes  the  same  distinction,  thus  :  "  It  has 
been  established  by  a  series  of  authorities, 
including  Dunlop  v.  Higgins,  1  H.  L.  Cas. 
381,  in  the  House  of  Lords,  and  Harris' 
Case,  L.  E..  7  Ch.  587,  in  the  Court  of  Ap- 
peal in  Chancery,  that,  if  an  offer  is  made  by 
letter,  which  expressly  or  impliedly  author- 
izes the  sending  of  an  acceptance  of  such 
an  offer  by  post,  and  a  letter  of  acceptance 
properly  addressed  is  posted  in  due  time, 
a  complete  contract  is  made  at  the  time 
when  the  letter  of  acceptance  is  posted, 
though  there  may  be  delay  in  its  delivery." 
The  Household  Fire,  &c.  Co.  v.  Grant,  41 
L.  T.  N.  s.  301. 

What  was  claimed  in  the  case  simply 
was,  that,  where  a  letter  accepting  an 
offer  is  dropped  into  the  post-office  by 
the  acceptor  at  the  request  of  the  offerer, 
whether  the  request  be  express  or  im- 
plied, then  the  contract  is  complete,  and 
the  acceptor  is  not  responsible  for  delay 
or  negligence  of  the  post-office  officials. 
lb.  299.  This  is  very  far  from  warrant- 
ing the  statement  by  Burton,  J.  A.,  that 
the  mere  fact  that  notice  of  allotment  is 
sent  by  post,  no  matter  in  what  way  the 
application  for  shares  may  have  teen 
made,  completes  the  contract  between  the 
parties,  without  anything  whatever  to 
show  that  the  posting  of  such  letter  has 
been  "  expressly  or  impliedly  authorized." 
We  examine  this  question  further  in  a 
later  volume  of  this  work,  in  discussing  the 
general  question  of  Contract  by  Letters. 
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contract  to  take  the  shares  with  a  collateral  agreement  as  to  the 
effect  of  taking  them,  which  did  not  prevent  him  being  made  a 
contributory  ;  and  that,  having  allowed  his  name  to  be  registered 
as  a  shareholder  to  induce  other  persons  to  take  shares,  he  was 
precluded  from  denying  himself  to  be  a  contributory.^  In  this 
case  the  application  was  made  by  the  manager  of  the  company 
to  B.  to  take  the  shares,  —  a  point  influencing  the  mind  of  Ritchie, 
C.  J.,  in  Nasmith  v.  Manning,^  but  nothing  was  thought  of  that 
as  rendering  unnecessary  an  allotment,  and  a  notice  thereof  to  B. 
Notwithstanding  the  application  was  shown  to  have  been  so 
made,  Malins,  V.  C,  laid  down  the  rule  generally, —  "  In  order 
to  bind  a  person  as  a  shareholder  or  contributory  of  a  company, 
it  is  sufficient  to  show  an  application  for  shares,  an  allotment  in 
consequence  of  such  an  application,  and  a  communication  of  the 
fact  of  allotment  to  the  applicant."  ^ 

Two  actions  were  brought  by  the  plaintiffs  *  for  non-acceptance 
of  shares,  and  for  calls  ;  and  cross-actions  were  brought  for  recov- 
ery of  deposits,  and  for  damages  for  not  duly  allotting  shares ; 
turned  into  a  special  case.  The  defendant  in  one  of  the  actions 
applied  for  shares  on  June  8,  but  no  allotment  was  made  till 
Nov.  23.  On  Nov.  8,  he  withdrew  his  application.  The  facts  in 
the  other  action  were  the  same,  except  that  the  defendant  had 
never  withdrawn  his  application.  The  Court  of  Exchequer  held 
that  the  allotment  must  be  made  within  a  reasonable  time  ;  that 
the  interval  from  June  to  November  was  not  reasonable ;  and, 
therefore,  that  neither  defendant  was  bound  to  accept  the  shares 
allotted,  and  they  gave  judgments  for  both  the  defendants.^ 

The  case  of  In  re  British  and  American  Steam  Navigation  Com- 
pany, Ward's  Case,^  was  one,  where,  at  the  instance  of  the  pro- 
moters of  a  limited  company,  and,  as  he  was  was  told,  pro  formd, 
W.  signed  an  application  for  200  shares,  and  at  the  same  time 
executed  a  blank  transfer.  He  paid  nothing,  nevei'  executed  the 
articles  of  association,  received  no  notice  of  allotment,  and  heard 
nothing  about  the  company  till  he  received  notice  from  the  liqui- 

^  Bridger's    Case,    L.   R.    9    Eq.    74.  Mbntefiore ;  Same  d.  Goldsmid,  L.  R.  1  Ex. 

See  Pellatf  s  Case,  L.  R.  2  Ch.  527  ;  Elk-  109. 

ington's  Case,   L.  R.  2  Ch.   .511  ;  Thorn-  ^  In  this  case  it  was  claimed  that  shares 

son's  Case,  34  L.  J.  Ch.  625  ;  Harri.son's  might  be  completely  allotted  without  any 

Case,  L.  R.   3  Ch.  633  ;  Simpson's  Case,  communication  to   the   applicant,   or  ac- 

L.  R.  4  Ch.  184  ;  Rogers's  Case,   L.   R.  3  ceptance  by  him,  and  Ex  parte  Bloxam, 

Ch.   633  ;    Oriental  Inland  Steam  Co.  v.  33   L.    J.   Ch.    519,    574,   and   Sx  parte 

Briggs,   4  De  G.   F.  &  J.   191  ;  Shackle-  Cookney,  3   De  G.  &  J.   170,  were  relied 

ford's  Case,   L.   R.   1   Ch.  567,   570  n.  ;  on  ;    but   the   court    distinguished   these 

Lauger's  Case,  37  L.  J.  Ch.  292.  cases,    and   refen-ed  to   the   judgment  of 

2  5  S.  C.  of  Can.  R.  417.  Turner,    L.    J.,  in  Ex  parte  Bloxam,  33 

8  Bridger'sCase,  L.  R.  9  Eq.  at  p.  78.  L.  J.  Ch.  575,  576,  and  dissented  from 

•  Raiusgate    Victorial    Hotel    Co.    v.  the  claim  made  as  above. 

8  L.  R.  10  Eq.  659. 
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dator  appointing  a  day  to  settle  the  list  of  past  members.  It 
was  held  by  Stuart,  V.  C,  that  he  was  entitled  to  be  taken  off 
the  lists,  though  it  appeared  that  the  shares  had  been,  in  fact, 
allotted  to  him ;  that  deposits  and  calls  had  been  paid  on  them  by 
some  persons  without  his  knowledge ;  and,  that  by  the  transfer 
executed  by  him  in  blank,  and  subsequently  filled  up,  the  shares 
had  been  transferred  to  one  of  the  promoters. 

In  dealing  with  the  case,  the  remarks  of  the  court  are  peculi- 
arly applicable  to  the  dissenting,  and,  we  think,  entirely  errone- 
ous judgment  of  Ritchie,  C.  J.,  in  Nasmith  v.  Manning,'  in  the 
Supreme  Court  of  Canada.  It  will  be  noticed  that,  in  this  case, 
as  in  that,  the  application  for  shares  was  made  at  the  instance  of 
the  promoters  of  the  company,  as,  in  fact,  in  large  numbers  of 
such  cases,  applications  are  so  made.  As  that  is,  notwithstand- 
ing the  extraordinary  stress  laid  upon  it  by  Ritchie,  C.  J.,  an 
entirely  immaterial  matter,  it  is  in  this  case  altogether  disre- 
garded. But  the  necessity  of  a  notice  of  allotment  under  such  a 
state  of  facts  is  clearly  shown.  In  dealing  with  this  point  in  the 
case,  Stuart,  V.  C,  said :  — 

"  The  case  against  them  is  rested  upon  two  grounds ;  Mrst^ 
that  Messrs.  Ward  became  by  contract  shareholders  or  partners 
in  this  company.  In  my  opinion,  that  ground  is  unsustainable, 
and,  indeed,  it  was  not  very  much  relied  on  by  the  counsel  for  the 
liquidator.  In  order  to  have  a  binding  contract,  there  must  be 
certainty  as  to  the  subject-matter,  and  the  assent  and  full  knowl- 
edge of  both  the  contracting  parties.  What  is  said  in  this  case 
to  constitute  the  contract  is  an  application  for  a  certain  number 
of  shares,  or  for  such  other  number  as  should  be  allotted.  But 
this  is  no  agreement  to  take  any  certain  number  of  shares.  When 
an  application  for  shares  is  made,  and  that  application  is  granted, 
and  certain  shares  allotted,  and  the  allotment  is  communicated  to 
the  applicant,  a  contract  may  be  said  to  be  entered  into.  But  in 
this  case  nothing  was  communicated  to  the  applicant  as  to  the 
number  of  shares  allotted,  or  whether  any  shares  were  allotted  to 
him  at  all.  There  is  not,  therefore,  here  that  sort  of  assent  or 
acceptance,  or  that  certainty  as  to  the  subject-matter,  which  is 
necessary  to  the  validity  of  a  contract."  ^ 

1  5  S  C   of  Can.  R.  417.  In  Gunn's  Case,  L.  R.  3  Ch.  40,  Sir  John 

2  WaUis'Case,  L.  R.  4  Ch.  325  ;  Craw-  Rolt  fully  discusses  the  cases,  showing 
ley's  Case,  lb.  322  ;  Robinson's  Case,  11.  that  both  Bloxam's  Case,  33  Beav.  529, 
330  ;  Gunn's  Case,  L.  B.  3  Ch.  40,  and  and  Cookney's  Case,  3  De  G.  &  J.  170, 
the  whole  trend  of  the  well-decided  Eng-  depended  on  special  circumstances,  and 
lish  cases,  are  to  the  same  efTect.  Any  did  not,  as  was  contended,  determine  the 
cases  which,  apparently,  hold  a,  different  simple  question  that  all  that  was  ne- 
doctrine,  are  either  explained  on  their  spe-  cessary  to  constitute  a  shareholder  in  a 
cial  circumstances,    or    are  disapproved,  company  was,  that  there  should   be  an 
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Where  a  party  signs  the  memorandum  of  association  of  a  com- 
pany he  contracts  to  take  the  number  of  shares  for  which  he 
subscribes.  Thus  S.,  in  1865,  agreed  to  become  a  director  of  a 
company,  and  signed  the  memorandum  of  association  for  200 
shares.  The  articles  of  association  empowered  the  directors  to 
dechne  to  commence  business  unless  two-thii'ds  of  tlie  capital 
were  subscribed.  S.  attended  the  first  meeting  of  the  directors, 
and  having  unsuccessfully  opposed  a  resolution  to  commence  busi- 
ness before  two-thirds  of  the  capital  had  been  subscribed,  stated 
that  he  should  resign  his  directorship ;  but,  at  the  request  of  the 
directors,  postponed  his  resignation  till  a  further  day,  when  it 
was  accepted.  The  company  carried  on  business  and  made  some 
dividends,  but  was  in  February,  1870,  ordered  to  be  wound  up. 
S.  was  not  treated  as  a  member  of  the  company  after  his  resigna- 
tion, and  no  shares  were  allotted  to  him,  and  his  name  was  never 
placed  on  the  list  of  shareholders.  Held,  that  he  was  not,  by  the 
lapse  of  time,  and  by  the  circumstances  of  the  case,  exonerated 


application  for  shares  to  the  company, 
and  that  the  applicant's  name  should  be 
placed  by  the  company  on  the  register  in 
pursuance  of  that  application  ;  that  mere 
application  and  entering  on  the  register 
of  shareholders  must  be  held  sufficient. 
Lord  Justice  Roll,  in  refuting  this  conten- 
tion, said ;  "I  think  that  on  principle, 
and  without  reference  to  the  authorities, 
that  proposition  is  not  sound.  I  cannot 
agree  that  there  is  any  fallacy  in  likening 
the  contract  between  a  company  and  a 
person  who  makes  an  application  to  be- 
come a  member,  to  an  ordinary  contract, — 
the  circumstances  are  different,  but  the 
principles  are  identical.  There  must  be 
the  consent  of  two  parties  to  a  contract. 
One  man  may  make  an  offer  to  another, 
and  say,  '  I  agree  to  buy  your  estate  ; ' 
but  the  person  to  whom  he  has  made  the 
offer  must  say,  '  I  agree  to  sell  you  the 
estate,'  or  he  must  do  something  equiva- 
lent to  an  acceptance  ;  something  which 
satisfies  the  court,  either  by  words  or  con- 
duct, that  the  offer  has  been  accepted  to 
the  knowledge  of  the  person  who  made 
the  offer.  /  think  that  is  requisite  in  the 
case  of  ail  application  for  shares,  just  as 
in  the  case  of  any  other  contract."  It 
were  strange  indeed,  if  it  were  otherwise. 
And,  further,  after  disposing  of  Bloxam's 
Case,  33  Beav.  529,  and  Cockney's  Case, 
3  De  G.  &  J.  170,  he  says  —  "The  case  of 
Oakes  v.  Turquand,  L.  R.  2  H.  L.  325,  is  of 
the  same  character.  In  that  case  there  was 
an  application  for  shares,  and  a  letter  in 
the  ordinary  form,  in  the  fullest  manner 
announcing  the  acceptance  of  the  appli- 
cant's offer,  and  that  he  was  a  shareholder. 


Everything  was  complete;  and  therefore 
to  draw  a  conclusion  from  that  case  that  a 
mere  application  for  shares,  followed  by 
placing  the  name  on  the  register,  is  suffi- 
cient, is,  I  think,  out  of  the  question." 
Then,  in  Pellatt's  Case,  L.  R.  2  Ch.  527, 
Lord  Cairns  says,  clearly  ;  "I  think  that 
where  an  individual  applies  for  shares  in 
a  company,  there  being  no  obligation  to 
let  him  have  any,  there  must  be  a  response 
by  the  company,  otherioise  there  is  no  con- 
tract." Gunn's  Case,  L.  R.  3  Ch.  p.  43 
et  seq.  And  see  Fletcher's  Case  (before 
Wood,  V.  C,  Nov.  11,  1867,  cited  in 
Gunn's  Case,  L.  R.  3  Ch.  43) ;  Shackle- 
ford's  Case,  L.  R.  1  Ch.  667  ;  Mozley  v. 
Tinkler,  1  C.  M.  &  R.  692  ;  Routledge  v. 
Grant,  4  Bing.  653  ;  Kennedy  v.  Lee,  3 
Mer.  441.  So,  in  Robinson's  Case,  4  Ch. 
332,  Lord  Justice  Selwyn  said  ;  "  It  is 
clear,  whether  in  the  case  of  3  trustee  or 
any  other  person,  that  there  must  be  that 
which  the  law  requires  in  order  to  con- 
stitute a  contract,  and  one  of  the  things 
now  determined  to  be  essential  to  the  con- 
stitution of  a  contract  is  that  the  letter 
of  application  should  be  followed  by  an 
allotment  and  communication  of  that  allot- 
ment. The  form  of  the  communication  is 
not  material  ;  Ijut  it  has  been  decided  in 
cases  of  which  Gunn's  Case,  L.  R.  3  Ch. 
40,  may  be  taken  as  an  example,  that 
unless  there  is  a  communication  of  the 
allotment  to  the  person  who  has  made  the 
application  for  the  shares,  there  is  no  con- 
cluded coyitract,  and  he  does  not  become  a 
shareholder.  That  rule  applies  to  a  per- 
son in  the  position  of  a  trustee  as  much  as 
to  anybody  else." 
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from  liability  to  take  the  shares  for  which  he  had  subscribed  the 
memorandum  of  association. ^ 

The  defendants,  metal  brokers,  having  previously  sold  ore  of  an 
American  mine  on  a  commission  of  two  and  a  half  per  cent.,  ar- 
ranged with  a  proprietor  to  assist  in  selling  the  mine  to  a  company 
to  be  raised  by  him  in  England.  He  was  to  procure  the  appoint- 
ment of  the  defendants  as  metal  brokers  of  the  company,  at  the 
usual  rate  of  English  commission,  viz.,  one  per  cent.,  and  he  prom- 
ised that  the  defendants  should  be  liberally  remunerated,  to  the  ex- 
tent, at  least,  of  .£5000  for  their  assistance,  and  to  be  compensated 
for  the  loss  of  the  higher  commission.  They  were,  as  he  knew, 
acquainted  with  facts  detrimental  to  the  reputation  of  the  mine, 
and  he  promised  the  liberal  remuneration  to  ensure  their  silence 
respecting  them.  The  defendants  assisted  him  in  his  endeavors 
to  sell  the  mine  to  a  company  to  be  formed  for  the  purchase  of  it, 
but  left  him  to  fix  the  price,  get  up  the  company,  and  manage  all 
details  respecting  the  sale.  He  procured  the  formation  of  the 
plaintiff  company,  and  the  purchase  by  it  of  the  mine  for  X100,000, 
half  to  be  paid  in  cash,  and  half  in  paid-up  shares.  The  defend- 
ants were  appointed  metal  brokers  of  the  company,  at  the  one 
per  cent  commission,  allowed  themselves  to  be  named  in  the  pro- 
spectus as  being  ready  to  answer  any  inquiries  relating  to  the 
mine,  and  answered  such  inquiries,  but  kept  silence  with  respect 
to  the  detrimental  facts  known  to  them.  Payment  having  been 
made  for  the  mine  to  the  proprietor,  250  fully  paid-up  shares  out 
of  those  recovered  from  the  company  were  transferred  by  him  to 
the  defendants,  and  were  subsequently  sold,  and  the  proceeds  re- 
ceived by  them.     This  transaction  was  not  disclosed  to  the  com- 

1  In  re  Robinson  &  Preston's  Brewery  resigned  his  ofBce  of  director,  and  sur- 

Company,  Sidney's  Case,  L.  R.,  13  Eq.  228.  rendered  his  shares,  which  the  directors 

The  authorities  are  clear  that  a  party,  by  accepted,  and  it  was  held  that  the  sur- 

si^ning  the  memorandum  of  association  render   was   good.     See  Hutton  v.    Scar- 

of    a    company,    contracts    to    take    the  borough,  &o.  Co.,  13  W.  R.  6S1,  1059.    See 

number  of  shares  for  which  he  subscribes,  as  to  liability,  notwithstanding  lapse   of 

In  Hall's  Case,  L.  R.  5  Ch.  707,  it  was  time,  Levick's  Case,  40  L.  J.  Ch.  180  ; 

held,   that  where   a  man  had  signed   a  Evans'  Case,  L.  K.  2  Ch.  427  ;   Tooth  s 

memorandum  for  500  shares,  he  was  liable  Case,  before  Giffard,  L.  J.,  cited  in  Sid- 

for  the  whole  600  shares,  though  he  had  ney's  Case,  L.  R.  13  Eq.  230. 

actually   been   allotted   only  250   shares.  When  a  party  becomes  a  member  of  a 

It  was  held  in  Evans'  Case,  L.   R.  2  Ch.  company,  induced  to  do  so  by  misrepre- 

427   that  a  subscriber  to  the  memorandum  sentation  of  the  promoters  ol  the  torma- 

of  kssociation,    being   a  director,  having  tion  of  the  company,  and,  after  becoming 

entered  into  a  contract  to  take  a  certain  aware  of  the  grounds  of  misrepresentation, 

number  of  shares,  is  bound  to  see,  in  his  acts  as    a    shareholder    and    attirms  his 

character  of  director,  that  that  contract  is  contract   as   owner   of   shares    he  cannot 

carried  into  effect  as  regards  himself  and  threafter,  on   the  affairs  of  the  company 

the   shareholders.     But   in  Snell's  Case,  becoming   disastrous    obtain  a  rescission 

L    K    5  Ch.  22,  there  was  power  in  the  of  the  contract  on  the  ground  of  fraudu- 

deed  for  the  directors  to  accept  the  sur-  lent  misrepresentation.     Petne  i).  Guelph 

render  of  shares,  and   Snell,   after  sub-  Lumber  Co.,  11  S.  C.  of    an.  K.  450. 
scribing  the  memorandum  of  as.sociation. 
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pany.  In  an  action  to  recover  the  proceeds  as  secret  profits  made 
by  promoters,  the  judge  left  the  question  of  promotership  without 
any  definition  to  the  jury,  who  found  that  the  defendants  were 
promoters,  and  gave  a  verdict  for  the  plaintiff.  Held,  that  there 
was  ample  evidence  for  the  jury,  and  the  learned  judge  was  not 
bound  to  give  them  a  definition  of  the  term  "  promoter  ;  "  that  it 
has  no  very  definite  meaning,  but  involves  the  idea  of  exertion  for 
the  purpose  of  floating  a  company,  and  also  the  idea  of  some  duty 
towards  the  company  imposed  by,  or  arising  from  the  position 
which  the  so-called  promoter  assumes  towards  it ;  and  that  the 
defendants  were  in  a  fiduciary  relation  to  the  company,  and  there- 
fore liable  to  refund  the  secret  profits,  even  although  the  contract 
of  sale  was  not  rescinded.^ 

It  was  the  duty  of  the  secretary  of  a  company  to  procure  the 
execution  of  certificates  of  shares  in  the  company  with  all  requisite 
and  prescribed  formalities,  and  to  issue  them  to  the  persons  entitled 
to  receive  the  same.  By  a  resolution  of  the  dii'ectors  of  the  com- 
pany, it  was  provided  that  certificates  of  shares  should  be  signed 
by  one  director,  the  secretary,  and  the  accountant.  The  secretary 
of  the  company,  having  executed  a  deed  purporting  to  transfer  cer- 
tain shares  in  the  company  to  one  G.,  a  purchaser  of  such  shares, 
issued  to  G.  a  certificate  stating  that  he  had  been  registered  as  the 
owner  of  the  shares.  Such  certificate  was  in  the  usual  and  author- 
ized form,  and  sealed  with  the  company's  seal ;  but  the  signature 
of  the  director  appended  thereto  was  a  forgery,  and  the  seal  of  the 
company  was,  in  fact,  affixed  thereto  without  the  authority  of  the 
directors.  G.  deposited  the  certificate  with  the  plaintiff  as  a  se- 
curity for  advances  ;  and  subsequently  executed  a  transfer  of  the 
shares  to  the  plaintiff.  Neither  G.  nor  the  plaintiff  had  any 
knowledge  or  reason  to  suspect  that  the  certificate  was  otherwise 
than  a  genuine  document,  or  that  the  matters  stated  therein  were 
untrue.  The  company  refused  to  register  the  plaintiff  as  owner 
of  the  shares,  stating  that  there  were  no  such  shares  standing  in 
G.'s  name  in  their  books.  On  a  special  case  to  the  Queen's  Bench 
Division,  it  was  held  that  the  company  were  estopped  by  the  cer- 
tificate issued  by  their  secretary  from  disputing  the  plaintiff's  title 
to  the  shares.^ 

The  ground  of  the  decision  is  that  the  company  was  responsible 
for  the  fraud  committed  by  its  agent  while  acting  within  the  or- 

1  The    Emma    Silver   Mining  Co.    v.  v.  Greenlees,  25  L.  J.  C.  P.  54  ;  Erlanger 

Lewis,  4  C.  P.  D.  396.     See  Bagnall  u.  v.  New  Sombrero  Phosphate  Co.,  3  App. 

Carlton,  6  Ch.   Div.   371;   Emma  Silver  Cas.  1218,  1236. 

Mining  Co.  o.  Grant,  11  Ch.  Div.  918;  2  Shaw  «.  Port  Philip  Gold  Mining  Co., 

Troyncrosa  v.  Grant,  2  C.  P.  Div.  469  ;  In  13  Q.  B.  Div.  103. 
re  Barry  Ry.  Co.,  4  Ch.  Div.  315  ;  Upton 
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dinary  scope  of  his  employment,'  and  that  there  was  no  difference 
as  to  such  responsibility  between  a  fraud  carried  out  by  means  of 
forgery  and  any  other  fraud. 

Plaintiff,  the  owner  of  railway  shares  in  two  companies,  took 
certificates  from  the  companies,  for  which  he  gave  receipts.  In 
so  doing,  he  gave  his  address,  in  one  instance,  at  the  office  of  a 
banking  company  ;  in  the  other,  at  a  club.  He  deposited  the  cer- 
tificates with  the  manager  of  the  bank  for  safe  custody.  The  man- 
ager fraudulently  sold  the  shares,  and  forged  the  name  of  the 
plaintiff  to  transfer  deeds  of  the  shares.  The  companies  wrote  to 
the  plaintiff,  informing  him  of  the  transfers  ;  and  receiving  in  one 
instance  no  answer,  and  in  the  other  an  answer  purporting  to 
come  from  the  plaintiff,  but,  in  reality,  forged  by  the  manager,  reg- 
istered the  shares.  On  bill  filed  against  one  of  the  companies  and 
the  purchaser,  praying  that  the  purchaser  might  be  decreed  to  de- 
liver up  the  certificate  to  the  plaintiff ;  that  the  company  might 
be  decreed  to  cancel  the  alleged  transfer,  and  the  entry  of  it  in 
their  books  ;  to  deliver  to  the  plaintiff  a  stock  certificate,  and  to 
pay  the  dividend  then  due,  and  all  future  dividends,  —  it  was  held 
that  the  plaintiff  was  entitled  to  the  relief  prayed,  but  without 
prejudice  to  any  question  at  law  or  in  equity  between  the  co- 
defendants.^ 

M.  agreed  to  take  shares  in  a  company  incorporated  by  an  Act 
of  Parliament,  providing  that  the  company  should  not  issue  any 
share,  nor  should  any  share  vest  in  the  person  accepting  the  same, 
unless  and  until  a  sum  not  less  than  one-fifth  of  the  amount  of 
such  share  had  been  paid  in  respect  thereof.  M.  transferred  his 
shares  without  paying  one-fifth  of  the  amount  thereof  ;  the  trans- 
fer was  duly  registered,  and  M.'s  name  was  removed  from  the  re- 
gister of  shareholders.  More  than  a  year  afterwards,  the  company 
commenced  to  be  wound  up.     Held,  that  M.'s  original  agreement 

'  In  re  Bahia  &  San  Francisco  Ry.  Co.,  had  been  forged.  In  all  of  these  cases, 
L.  R.  3  Q.  B.  584  ;  Barwick  v.  English  however,  it  was  held  that  the  negligence 
Joint  Stock  Bank,  L.  E..  2  Ex.  259  ;  Swift  or  mistaken  confidence  of  the  plaintiffs 
V.  Winterbottom,  L.  R.  8  Q.  B.  244  ;  disentitled  them  to  costs  against  either  de- 
Swire  V.  Francis,  L.  R.  3  App.  Cas.  106.  fendant.     See  further,  on  the  main  point 

■^  Johnston    v.    Eenton,    Johnston    u.  involved,  Hildyard  v.  South  Sea  Co.,  2  P. 

Parsey,    L.    R.    9   Eq.    181.     Cottam   v.  Wms.  76;  Ashby  v.  Blackwell,  Amb.  503; 

Eastern   Counties   Ry.    Co.,    1   J.    &  H.  Hare  v.  London  &  N.  W.  Ry.  Co.,  Johns. 

243,  was  a  case  similar  to  these.     There  722  ;  Tayler  v.  Great  Indian  Ry.  Co.,   7 

a   forged    instrument,   together   with   the  W.  R.  182 ;  Sloman  v.  Bank  of  England, 

possession  of  title-deeds,  was  presented  to  14  Sim.  475  ;  Davis  v.  Bank  of  England, 

the  company  ;   the  company  acted  upon  2  Bing.  393  ;  Bank  of  Ireland  v.   Evans' 

that  ;  the  person  who  claimed  under  the  Trusts,  8  W.  R.  401  ;  5  H.  L.  Cas.   389, 

forged  instrument  was  made  a  defendant ;  413  ;  Taylor  v.  Midland  Ry.  Co.,  8  W.  R. 

the  company  was  also  made  a  defendant ;  401  ;  Carter  v.  Carter,  3  Kay  &  J.  617  ; 

and  the  decree  in  the  case  was  to  restore  Cottam  v.  Eastern  Counties  Ey.  Co.,  1  J. 

the  debentures  to  the  plaintiff  whose  name  &  H.  243. 
VOL.  I.                                                  24 
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to  take  shares  was  discharged  by  the  transfer,  which  operated  as 
a  new  contract  between  the  company,  M.,  and  the  transferee. ^ 

Where  A.  signed  an  application  for  shares  in  a  company,  upon 
condition  that  he  sliould  be  appointed  secretary,  and  his  acceptance 
of  the  office  was  to  be  subject  to  further  inquiries,  which  he  had 
caused  to  be  made  respecting  the  position  of  the  company  ;  the 
shares  were  allotted  the  next  day,  but  A.,  in  consequence  of  infor- 
mation he  received,  declined  the  appointment,  and  required  that  the 
allotment  should  be  cancelled  ;  the  court  held,  that  his  name  must 
be  removed  from  the  register  of  shareholders.^ 

A  shareholder  in  a  limited  company,  A.,  which  was  being  amal- 
gamated with  an  unlimited  company,  B.,  received  a  printed  form 
of  application  for  shares  in  B.  company,  which  he  filled  up  with 
an  application  for  ten  shares,  inserting  in  writing  after  the  word 
"  company,"  the  words,  "  if  limited."  The  answer  he  received  in 
May,  1869,  was  that  the  directors  of  B.  Company  had  considered 
his  application,  and  had  allotted  him  ten  shares  "  in  pursuance 
thereof,"  and  had  entered  his  name  in  the  register.  On  June  1, 
1869,  he  wrote  :  "  Send  me  certificate  for  my  ten  shares  in  ex- 
change for  this  allotment  letter."  The  certificates  were  sent. 
Nothing  more  was  done  until  Nov.  6, 1869,  when  the  company  was 
ordered  to  be  wound  up.  In  the  form  of  application  for  shares, 
and  in  the  allotment  letter,  the  A.  Company  was  always  properly 
described  as  "  limited,"  and  the  B.  Company  was  properly  de- 
scribed without  that  word.  The  applicant,  upon  being  settled  on 
the  hst  of  contributories,  sought  to  be  relieved,  on  the  ground  that 
what  he  had  contracted  for  were  shares  in  a  limited  company : 
held,  that  the  absence  of  the  word  "  limited'"  was  sufficient  notice 
to  the  applicant  (especially  to  a  shareholder  in  a  limited  com- 
pany), that  the  company,  for  shares  in  which  he  was  applying, 
was  unlimited ;  and  that  the  insertion  by  him  of  the  words  "  if 
limited  "  into  the  form  of  application,  was  not  effectual  in  impos- 
ing a  condition  upon  the  contract ;  and  held,  further,  that  he  had 
lost  any  right  to  relief  against  the  company  which  he  might  other- 
wise have  had  by  delay  and  acquiescence.^ 

'  In  re  Towns'  Drainage  and  Sewage  Central  Ry.  Co.,  L.   R.  7  Eq.  15i,  and 

Utilization  Co.,  L.  R.  16  Eq.   104.     The  Taite's  Case,  L.  R.  3  Eq.  795,  it  was  evi- 

agreement  to  take  shares  rested  in  fieri,  dent  that  Perrett  was  concluded   by  his 

and  was  capable  of  being  discharged  by  a  delay  and  acquiescence ;  the  case  mainly 

fresh   agreement,   as  was   decided  in   Sx  turned  on  the  fact  that  the  general  law 

parte  Beresford,  2  Mac.  &  G.  197.  requires  that  a  limited  company  shall  not 

"  In  re  National   Equitable  Provident  exist  unless  the  word  "limited"  is   an- 

Society,  L.  R.  15  Eq.  236.  nexed  to  the  name  of  the  company,  and  if 

8  In  re  United   Ports  Insurance  Co.,  that  word  is  not  so  annexed  the  company 

Perrett's  Ca.se,  L.  R.  15  Eq.  250.    Though  is  prohibited  from  having  any  lawful  ex- 

nnder  Lawrence's  Case,  L.  R.  2  Ch.  412,  istence  as  a  limited  company.     So,  in  the 

421 ;  Kincaid's  Case,  lb.  420,  426  ;   Peel's  form  of  application  for  shares,  and  in  the 

Case,  lb.  674,  684 ;  Heymann  v.  European  allotment  letter,  he  had  sufficient  notice 
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C.  applied  for  and  was  allotted  shares  in  a  banking  company ; 
paid  the  first  instalment  in  the  usual  way,  and  received  provis- 
ional certificates,  which,  on  payment  of  the  second  instalment, 
and  in  executing  the  deed  by  a  given  day,  were  to  be  exchanged  for 
shares  ;  but  in  default  of  payment  the  rights  and  privileges  appur- 
tenant to  the  certificate  were  to  be  forfeited.  He  failed  to  pay  the 
second  instalment  and  to  exchange  his  certificates.  The  company 
passed  into  liquidation.  It  was  held,  that  he  was  under  no  obliga- 
tion to  take  shares ;  that  his  interest  was  forfeited,  and  that  he  was, 
therefore,  not  liable  to  be  placed  on  the  list  of  contributories.^ 

On  May  9,  the  plaintiff,  through  his  brokers,  sold  200  shares  in 
0.  company  to  the  defendants,  who  were  stock-jobbers,  the  settling 
day  being  May  15.  On  the  10th  the  company  stopped  payment, 
and  the  petition  for  winding  up  was  presented  on  May  11.  The 
purchase-money  was  paid  by  the  defendants  on  the  15th,  and  the 
certificates  of  the  shares  were  then  delivered  by  the  plaintiff,  and 
transfers  were  executed  by  him  to  seventeen  persons  as  nominees 
of  the  defendants.  The  transfers  could  not  be  registered  in  con- 
sequence of  the  winding  up  of  the  company.  It  was  held  by 
Malins,  V.  C,  upon  bill  for  specific  performance,  thtat  the  defend- 
ants were  bound  to  fulfil  the  contract;  to  repay  the  amount  of 
calls  paid  by  the  plaintiff,  and  to  indemnify  him  against  future 
calls.2  In  so  holding,  Malins,  "V.  C,  expressed  his  satisfaction 
with  knowing  that  the  defendants  could  recover  over  against  the 
seventeen  principals  to  whom  they  had  resold  the  shares.  But  on 
appeal,  it  was  held,  reversing  the  decree  of  Malins,  V.  C,  that  the 
contract  between  the  plaintiff  and  the  jobbers  must  be  inter- 
preted according  to  the  rules  of  the  Stock  Exchange,  and  that 
after  the  jobbers  had  paid  to  the  vendor  his  purchase-money,  and 
given  the  names  of  the  transferees  to  whom  the  vendor  executed 
transfers,  and  after  these  transferees,  through  their  brokers,  had 
received  the  transfers  and  paid  their  purchase-money  to  the  jobbers, 
the  liability  of  the  jobbers  ceased.^ 

The  plaintiff,  a  holder  of  40  shares  in  a  public  company,  sold 
that  number  on  the  Stock  Exchange,  through  his  broker,  to  a 

that  the  company  was  not  a  limited  com-  of  the  second  instalment  the  certificates 

pany.     Perrett's  Case,  L.  R.  15  Eq.  254.  and  the  right  to  shares  were  forfeited,  and 

1  In  re  Asiatic   Banking  Corporation,  after  that  the  allottee  could  not  claim  to 

Ex    parte    Colhun,     L.    R.    9    Eq-    236.  be  a  shareholder  or  be  liable  to  be  placed 

The  rights  acquired  by  the  allottees  are  on  the  list  of  contributories.     Ex  parte 

not   absolute,    but  are   rights  which,   ac-  Beresford,  2  Mac.  &  G.  197. 
cording  to  the  authorities,  do  not  empower  ^  Coles  v.  Bristowe,  L.  R.  6  Eq.  149. 

the  directors  to  compel  the  holders  of  these  «  Coles  y.  Bristowe,  1.  R.  4  Ch.  3.     See 

provisional  certificates  to  clothe  themselves  Shaw  «■    Fisher   5   De  G    M.  &  G.   596- 

with  the  character  of  shareholders.     Eus-  Sheppard   u.    Murphy,    16   W     R.    948 

tace  V.  Dublin  Trunk  Ry.  Co.,  L.  R.  6  Eq.  Shepherd  |;.  Gillesiae,  L.  R.  5  Eq.   293 

182,  and  Ormerod's  Case,  L.  R.  5  Eq.  110,  L.  R.  3  Ch.  764  ;  Evans  v.  Wood,  L.  R, 

are  cases  in  point.     And  by  non-payment  5  Eq.  9. 


372  COMMENTARIES   ON   SALES.  [BOOK   11. 

jobber,  for  .£202  10s.  The  defendant  subsequently  bought  on  the 
Stock  Exchange,  through  a  broker,  100  shares,  and,  in  accordance 
with  the  usage,  the  name  of  the  defendant  was  given  to  the  plain- 
tiff's broker  as  the  purchaser  of  his  40  shares.  The  plaintiff  exe- 
cuted and  gave  to  his  brokers  a  deed  transferring  the  shares  to 
tlie  defendant,  the  consideration  being  left  blank.  The  brokers 
filled  up  the  consideration  with  £145,  which,  with  the  sums  paid 
by  the  defendant  for  the  other  60  shares,  made  up  the  price  he 
had  agreed  to  pay.  This  £14:5  was  paid  by  the  defendant,  who 
thereupon  received  the  transfer  and  certificates  of  the  shares. 
The  defendant  never  executed  the  transfer,  but  he  kept  it  and  the 
certificates  in  his  possession  and  never  repudiated  the  transaction. 
An  order  was  made  for  winding  up  the  company,  and  the  plaintiff 
was  compelled  to  pay  two  calls.  It  was  held,i  affirming  the  judg- 
ment of  Lord  Romilly,  M.  R.,  that  there  was  a  contract  between 
the  plaintiff  and  the  defendant  entitling  the  plaintiff  to  indem- 
nity by  the  defendant. 

This  case  followed  Coles  v.  Bristowe  ;2  the  principle  decided  in 
both  cases  being  that  in  each  case  the  contract  between  the  par- 
ties was  so  far  completed  that  it  could  have  been  enforced  by  the 
respective  purchaser.  If  facts  arose  in  the  case  which  would 
justify  him  in  doing  so,  the  contract  should  have  been  promptly 
repudiated,  otherwise  it  would  be  held  binding.  But  in  another 
case,^  where  the  question  was  between  the  seller  of  shares  and 
the  jobber,  the  latter,  under  the  state  of  facts  there,  was  held  lia- 
ble to  indemnify  the  estate  of  the  seller  for  calls  made  upon  him. 
In  this  case  a  firm  of  stock-jobbers  agreed  on  the  Stock  Exchange 
to  buy  100  shares  for  a  certain  day,  and  on  the  sale-note  were  the 
words  "  with  registration  guaranteed."  The  jobbers,  before  the 
day,  gave  the  name  of  a  transferee,  who  duly  paid  the  purchase- 
money  ;  the  seller  executed  the  deed  of  transfer,  and  delivered  it 
to  the  transferee.  The  transferee  never  registered  the  transfer,  and 
calls  were  made  upon  the  seller,  wlio  filed  a  bill  against  the  job- 
bers for  indemnity,  which  was  sustained.  In  this  case  there  was 
a  special  contract  by  the  jobber,  which  he  had  not  performed,  and 
for  the  breach  of  which  he  was  liable.  The  other  cases  differed 
from  this  in  that  respect,  and  the  question  here  was  between  the 
seller  and  jobber;  not  between  the  jobber  and  the  buyer  as  in 
some  of  the  other  cases.* 

1  Hawkins  v.   Maltby   (second  case),  '  Cruse  v.  Paine,   L.  R.  6  Eq.   641; 
L.  R.   6   Eq.    505  ;    affirmed,   on   appeal,  affirmed  on  appeal,  L.  R.  i  Ch.  Ap.  441. 
L.  R.  4  Ch.  Ap.  200.  *  Lord   Hatherley  said  that  Coles  v. 

2  L.  R.  4  Ch.  Ap.  3,  reversing  the  Bristowe,  L.  R.  4  Ch.  3,  and  Paine  v. 
judgment  of  Malins,  V.  C. ;  L.  R.  6  Eq.  Hutchinson,  L.  R.  3  Ch.  388,  had  estab- 
149.  lished  that  in  the  case  of  an  ordinary  sale 
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A  person  to  whom  shares  in  a  company  had  been  transferred 
while  he  was  an  infant,  became  adult  nearly  two  years  before  the 
company  commenced  to  be  wound  up,  and  during  that  time  took 
no  steps  to  repudiate  the  shares,  though  proceedings  had  been 
taken  to  enforce  calls,  was  held  to  be  a  contributory. i 

It  is  a  good  plea  to  an  action  against  a  shareholder  for  calls, 
that  the  defendant  was  induced  to  become  a  shareholder  by  the 
fraud  of  the  plaintiffs ;  that  he  had  never  recognized  since  notice 
of  the  fraud  any  rights  or  liabilities  in  himself,  as  such  share- 
holder, nor  received  any  benefit  from  his  shares  ;  and  that,  within 
a  reasonable  time  after  notice  of  the  fraud,  he  had  repudiated  the 
shares  and  given  notice  to  the  plaintiffs  of  his  repudiation.^  The 
distinction  is  taken  in  this  case,  as  in  many  others,  between 
the  liability  of  subscribers  for  stock  as  between  themselves  and 
the  company,  and  as  between  themselves  and  creditors  of  the 
company.  In  the  latter  case,  a  liability  has  been  held  to  attach 
in  many  instances  where  the  reverse  would  be  held  as  between 
subscribers  and  the  company. 

4.   Sales  op  Stock  in  Incoepoeated  Companies  in  the 
United  States. 

It  was  held  by  the  United  States  Supreme  Court  in  Fourth 
National  Bank  v.  Prancklyn,^  where  stockholders  were  made 
liable  for  the  debts  of  the  corporation,  that  the  remedy  given 
by  the  statute  must  be  followed ;  and  that  where  the  remedies 
were  confined  to  proceedings  in  equity,  or  to  an  action  upon 
a  judgment  against  the  corporation,  an  independent  action  at 
law  upon  the  original  liability  of  the  stockholder  could  not  be 
maintained. 

The  individual  liability  of  stockholders  in  a  corporation  for  the 

to  a  jobber  the  real  contract  was,  that  at  '  In  re  Norwegian  Charcoal  Iron  Co., 

the  settling-day  he  would  either  take  the  Mitchell's  Case,  L.  E.  9   Eq.  363.      See 

shares  himself  or  give  the  names  of  one  or  Lumsden's  Case,  h.  R.  4  Ch.  31 ;  Dublin 

more  transferees  who  would  pay  for  the  &  Wicklow  By.  Go.  v.  Black,  8  Ex.  181. 

shares,  and  to  whom  no  reasonable  objec-  In  Wilson's  Case,   L.  R.  8  Eq.   240,  the 

tion  could  be  taken.     In  the  case  of  Cruse  infant  did  not  attain   his  majority  until 

V.    Paine    {supra),    however,    there    was  after  the  winding-up  had  commenced,  and 

superadded  an  express  provision  that  the  he  was  held  not  liable  as  a  contributory, 
sale  was  not  made  ordinarily  and  simply,  -  Bwlch-g-Plwm  Lead  Mining  Co.  v. 

but  with  registration  guaranteed.     These  Baynes,  L.  R.  2  Ex.  324.     The  ruling  of 

words  introduced  a  material  distinction,  Willes,  J.,  in  Glamorganshire  Iron  &  Coal 

the  effect  being  not  merely  that  the  jobber  Co.  K.Irvine,  4  F.  &  F.   947,  is  in  favor 

should  find  a  purchaser  who  would  pay  of  such  a  plea.     See,  on  the  point,  De- 

for  the  shares   and  accept   the   transfer,  posit  Life  Assoc.  Co.  v.  Ayscough,  6  E.  & 

but  that  the  jobber  should  find  a  pur-  B.  761 ;  McCreight  v.  Stevens,  1  H.  &  C. 

chaser   who   would   do   that,   and   would  454,  showing  the  necessity  of  averring  not 

also  register  the  transfer  ;   and  until  that  only  the  fraud,  but  a  repudiation  of  the 

had   been  done  the  jobber  was  not  dis-  shares,  in  defence  to  an  action  against  a 

charged   from  his  engagement.     Cruse  v.  shareholder  for  calls. 
Paine,  L.  R.  4  Ch.  443.  '  120  U.  S.  747,  758. 
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payment  of  its  debts  is  always  a  creature  of  statute.  At  common 
law  it  does  not  exist.  The  statute  which  creates  such  liability 
may  also  declare  the  purposes  of  its  creation,  and  provide  for  the 
manner  of  its  enforcement.  The  liability  and  the  remedy  being 
created  by  the  same  statute,  the  rem'edy  provided  is  exclusive 
of  all  others.  A  general  liability  created  by  statute,  without  a 
remedy,  may  be  enforced  by  an  appropriate  common-law  action. 
But  where  the  provision  for  the  liability  is  coupled  with  a  provi- 
sion for  a  special  remedy,  that  remedy,  and  that  alone,  must  be 
employed.^ 

In  Le  Sassier  v.  Kennedy,^  the  question  involved  was  as  to  the 
remedy  of  the  vendors  of  bank  stock  against  the  purchaser,  be- 
cause the  latter  had  failed  to  insert  his  own  name,  or  that  of  some 
other  responsible  person,  in  the  blank  which  had  been  left  by  the 
sellers  in  the  transfer  they  signed  on  the  books  of  the  bank,  for 
the  stock  sold  to  the  defendant.  The  bank  having  failed,  the  re- 
ceiver had  recovered  against  the  plaintiffs  for  their  individual  lia- 
bility under  sec.  5151  of  the  Revised  Statutes.  The  court  held 
that  the  defendant's  liability  to  them,  if  there  was  any,  arose  out 
of  his  contract  with  them  aS  a  purchaser,  and  not  out  of  the 
banking  law,  thus  presenting  no  federal  question.  There  is  noth- 
ing in  the  banking  law  which  makes  it  the  purchaser's  duty  to 
save  his  assignors  from  hai'm  by  reason  of  their  former  owner- 
ship, or  which  requires  him  to  register  his  ownership  for  their 
protection. 

In  the  absence  of  a  statutory  provision,  unsecured  floating  debts 
for  construction  are  not  a  lien  on  a  railroad  superior  to  the  lien  of 
a  valid  mortgage  duly  recorded,  and  of  bonds  secured  thereby, 
and  held  by  bond  fide  purchaser  for  value.^  The  judgment  in 
this  case  was,  on  application  for  a  rehearing,  affirmed.*  The 
court  held  that,  whatever  is  the  rule  applicable  to  locomotives 
and  cars,  and  loose  property  susceptible  of  separate  ownership 
and  separate  liens,  and  to  real  estate  not  used  for  railroad  pur- 
poses, as  to  their  being  unaffected  by  a  prior  mortgage  given  by 
a  railroad  company,  covering  after-acquired  property,  it  is  well 
settled,  in  the  decisions  of  the  court,  that  rails  and  other  articles 
which  become  affixed  to  and  a  part  of  a  railroad  covered  by  a 
prior  mortgage,  will  be  held,  by  the  lien  of  such  mortgage  in 
favor  of  bond  fide  creditors,  as  against  any  contract  between  the 

»  See  Pollard  v.  Bailey,  20  Wall.  520,  &  Copper  Co.,   53   N.  Y.   123  ;   91  U.  S. 

526;  Mills  v.  Scott,  99  U.  S.  25;  Terry  v.  656;  Chamberliu  i).  Hugenot  Manuf.  Co., 

Little,  101  U.  S.  216  ;  Patterson  v.  Lynde,  118  Muss.  532. 
106  U.  S.  519;   Flash  v.  Conn,  109  U.  S.  2  i23  U.  S.  521. 

371;  Blair  v.  Grav,  104  U.  S.  769;  Chase  »  Porter  v.  Pittsburgh  Bessemer  Steel 

V.  Curtis,  113  U.S.  452,  460;  Shellingtoa  Co.,  120  U.  S.  649,  671. 
V.  Howland,  53  N.  Y.  371;  Anaonia  Brass  *  Hid.,  122  U.  S.  267,  283. 
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furnisher  of  the  property  and  the  raUroad  company  containing 
stipulations  such  as  that  the  furnishers  was  to  retain  the  posses- 
sion of  and  title  in  them  until  payment  was  made  in  fnll.^ 

A  purchaser  of  all  the  stock  in  an  incorporated  association  as- 
signed portions  of  the  stock  as  collateral  security  to  meet  his 
notes.  He  subsequently  sold  the  mass  of  the  property  of  the  asso- 
ciation, which  consisted  of  real  estate,  to  the  plaintiff,  getting  the 
directors,  as  he  met  them,  to  execute  a  deed  of  the  property,  but 
which  deed  was  executed  without  proper  legal  formalities  or  au- 
thority. The  holders  of  the  assigned  stock  transferred  it  to  oth- 
ers, who  had  notice  of  the  plaintiff's  deed,  and  a  subsequent  deed 
was  executed  by  the  directors  to  those  others.  The  court  held 
that  those  others  simply  took  the  rights  of  their  assignors,  and 
that,  although  the  plaintiff's  deed  was  not  legal,  he  was  the  equit- 
able owner  of  the  property,  and  was  entitled  to  redeem  it  on  pay- 
ment of  the  amount  of  the  notes  to  secure  the  payment  of  which 
the  stock  had  been  assigned.^ 


1  Dunham  v.  Railway  Co.,  1  Wall.  254; 
Galveston  Railroad  v.  Cowdrey,  11  Wall. 
459,  480,  482;  United  States  v.  New  Or- 
leans R.  R.,  12  Wall.  362,  365;  Dillon  v. 
Barnard,  21  Wall.  430,  440  ;  Fosdick  v. 
Schall,  99  U.  S.  235,  251.  It  is  <<  well- 
settled  principle  that  subsequent  creditors 
cannot  be  heard  to  impeach  an  executed 
contract  where  their  dealings  with  the 
company,  of  which  they  claim  the  benefit, 
occurred  after  the  contract  became  an  exe- 
cuted contract.  Graham  v.  Railroad  Co., 
102  U.  S.  148. 

2  Minneapolis  Association  v.  Can  field, 
121  U.  S.  295.  This  case  was  previously 
before  the  Supreme  Court  of  Minnesota 
{nom.  Baldwin  v.  Canfield,  26  Minn.  43), 
where  the  question  as  to  the  legality  of 
the  first  deed,  executed  separately  by  the 
directors,  was  determined.  By  the  ar- 
ticles of  incorporation,  the  management 
of  its  affairs  was  vested  in  the  board  of 
directors.  The  court  held,  that  the  legal 
effect  of  this  was  to  invest  the  directors 
with  such  government  and  management 
as  a  board,  and  not  otherwise.  This  is  in 
accordance  with  the  general  rule  that  the 
governing  body  of  a  corporation,  as  such, 
are  agents  of  the  corporation  only  as  a 
board,  and  not  individually.  Hence  it 
follows  that  they  have  no  authority  to 
act  save  when  assembled  at  a  board  meet- 
ing. The  separate  action,  individually, 
of  the  persons  composing  such  governing 
body  is  not  the  action  of  the  constituted 
body  of  men  clothed  with  corporate 
powers.  In  re  Marseilles  Extension  Ry. 
Co.,  7  Ch.  Ap.  161;  D'Arcy  v.  Tamar,  &c. 
Ry.  Co.,  L.  R.  2  Ex.  158  ;  Inhumm  v. 
Seymour,  24  N.  J.  Eq.  143;  First  Nat. 


Bank  v.  Christopher,  40  N.  J.  L.  435  ; 
Junction  Ry.  Co.  v.  Reeve,  15  Ind.  237; 
Caniiueyer  v.  United  German  Churches, 
2  Sandf.  Ch.  186;  Yellow  Jacket  Silver 
Mining  Co.  a.  Stevenson,  6  Nev.  51 ; 
Stoyston,  &c.  Road  Co.  v.  Craner,  45 
Pa.  St.  386 ;  Edgevley  v.  Emerson,  23 
N.  H.  555.  But  where  an  agent  of  a  cor- 
poration has  power  to  manage  its  affairs, 
authority  to  do  all  acts  necessary  to  this 
purpose  in  the  ordinary  course  of  business 
is  implied,  and  will  be  presumed  to  this 
extent  till  the  contrary  appears.  Broower 
V.  Harbeck,  1  Duer,  114;  Augusta  Bank 
V.  Hamblet,  35  Me.  491  ;  Bank  of  Ver- 
gennes  v.  Warren,  7  Hill,  91;  Conover  ». 
Mutual  Ins.  Co.,  3  Denio,  255;  Bates  v. 
Keith  Iron  Co.,  7  Met.  224  ;  Beers  v. 
Phcenix  Glass  Co.,  14  Barb.  358.  In  tha 
Bank  of  Middlebury  v.  Rutland  &  Wash- 
ington R.  R.  Co.,  30  Vt.  159,  the  court' 
held  (Redfield,  C.  J.,  delivering  the  judg- 
ment) that  directors,  in  the  absence  of 
restrictions  in  the  charter  or  by-laws,- 
have  all  the  authority  of  the  corporation 
itself  in  the  conduct  of  its  ordinary  busi- 
ness ;  adding,  "And  it  is  not  important 
that  this  authority  be  conferred  at  an  as- 
sembly of  the  directors,  unless  that  is  the 
usual  mode  of  their  doing  such  acts.  If 
they  adopt  the  practice  of  giving  a  sepa- 
rate assent  to  the  execution  of  contracts 
by  their  agents,  it  is  of  the  same  force  as 
if  done  at  a  regular  meeting  of  the  board. 
If  this  were  not  so  it  would  lead  to  very 
great  injustice  ;  for  it  is  notorious  that 
the  transaction  of  the  ordinary  business  of 
railways,  banks,  and  similar  corporations 
in  this  country,  is  without  any  formal 
meetings  or  notes  of  the  board.    The  cases 
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By  sec.  5,  139  of   the   Revised    Statutes,  those   persons   only 
have  the  rights  and  liabilities  of  stockholders,  who  appear  to  be 


are  numerous  where  the  consent  of  a  ma- 
jority of  the  directors,  given  seiiarately, 
has  been  held  binding  upon  the  company. 
And  if  it  were  not  so  held,  it  would  en- 
able the  majority  of  the  business  corpora- 
tions of  the  country  to  escape  from  many 
contracts  which  require  the  action  of  the 
directors  for  their  execution,  whenever 
they  choose  to  do  so.  This  is,  so  far  as 
I  know,  a  universal  rule  in  regard  to  the 
action  of  corporations  within  the  scope  of 
their  charter  powers.  And  in  numerous 
well-considered  cases  in  this  country, 
where  the  authorized  agents  of  the  com- 
pany [the  italics  are  ours,  Auth.]  have 
extended  its  business  beyond  the  strict 
limits  of  those  functions  for  which  the 
charter  was  gi'auted,  the  company  has 
been  held  bound  by  the  extension  unless 
the  corporators  interfered  to  restrain  such 
extension  at  the  earliest  moment.  This 
rule  was  sanctioned  by  this  court  in  Noyes 
V.  Rutland  &  Bnrlington  Ry.,  27  Vt.  110. 
There  is  now,  I  apprehend,  no  ground  to 
question  that  a  corporation  is  bound  by 
the  action  of  a  majority  of  the  board  of 
directors,  expressed  in  the  usual  mode 
which  they  adopt  in  the  transaction  of 
the  business  of  the  board." 

For  this  position  no  authority  is  cited  ; 
Noyes  v.  Rutland,  &c.  Ry.  {supra],  in 
which,  also,  Redfield,  C.  J.,  delivers  the 
judgment,  being  simply  to  the  effect  that 
a  company  is  bound  by  the  acts  (within 
the  scope  of  their  authority,  of  course)  of 
"the  authorized  agents  of  the  company." 
A  corporation  usually  acts  by  its  author- 
ized agents.  Not  infrequently  the  presi- 
dent acts  as  manager,  and,  therefore,  as 
the  agent  of  the  company.  In  so  far  as 
he,  or  any  other  member  of  the  board,  is 
the  agent  of  the  company,  the  principle 
of  the  ease  cited  applies  to  his  acts.  We 
think  that  Redheld,  C.  J.,  has  ecmfounded 
the  acts  of  a  director  as  agent  of  a  com- 
pany, and  as  member  of  the  board  by 
which  the  affairs  of  the  company  are 
governed.  In  the  latter  case  the  whole 
reasoning  would  seem  to  be  with  the  Min- 
nesota decision  in  Baldwin  v.  Cantield,  26 
Minn.  43,  and  against  the  decision  of  the 
Vermont  Court.  As  a  member  of  the  board 
a  director  has  no  independent  entity. 
He  acts  simply  as  one  of  a  board,  as  an 
arbitrator  does  on  an  arbitration  (see  Peter- 
son V.  Ayre,  15  C.  B.  724  ;  Wade  v.  Dowl- 
ing,  4  El.  &  Bl.  44 ;  Hinton  v.  Mead,  27 
L.  J.  Ex.  140  ;  StaUvorth  v.  Inns,  13  M. 
&  W.  466)  ;  or  as,  in  England,  a  member 
of  a  vestry  does  in  connection  with  vestry 
meetings.  (See  Scadding  v.  Lorant,  3  H, 
L.  Cas.  418  ;  s.  c.  in  Q.  B.,  13  Q.  B.  706, 


affirmed.)     In  D'Arcy  m.  The  Tamar,  &c. 
Ky.  Co.  L.  R.  2  Ex.  158,  the  prescribed 
quorum   of  directors   in   the   defendant's 
company  being  three,  the  secretary  affixed 
the  seal  of  the  company  to  a  bond,  after 
having  obtained  the  written  authority  of 
two  directors  at  a  private  interview,  and 
at  another  private   interview  the   verbal 
promise  of  a  third  to  sign  the  authority. 
The  company  being  sued  upon  this  bond, 
it  was  held  that  the  seal  of  the  company 
was  affixed  without  lawful  authority,  and 
that  the  company  was  therefore  imt  liable 
on  the  bond.     Baron  Martin  says  ;  "  It  is 
not  necessary  that  there  should  be  any 
fixed  place  of  meeting,  but  it  is  quite  clear 
that  the  directors  are  to  act  together,  and 
in  a  meeting."    And  Bramwell,  B.     "It  is 
here  shown  affirmatively  that  the  seal  was 
not  properly  affixed  ;  for  this  could  not  be 
done,  except  by  the  authority  of  such  a 
number  of  directors  as  had  i>ower  to  act 
for  the  company,  acting  jointly  and  as  a 
board.   .  .   It  is  au  obvious  consideration 
that,   if  it  were   otherwise,  a  quorum  of 
directors   might  meet  at   one  place  with 
power  to  act  for  the  company,  and  another 
quorum  might,  at  the  same  time,  meet  at 
another  place  with  equal  power,  and  come 
to  an  opposite  determination.     But  it  is 
manifest  that  the  seal  was  affixed  without 
the  authority  of  the  directors  meeting  as  a 
board,  and  the  bond   is  therefore  void." 
So,  too,  Channel,    B.  :    "  Without  saying 
that  the  board  are   bound  to  meet  at  any 
particular  place,  yet  when  an  authority  is 
given  to  a  less  number  to  bind  the  whole 
body,  they  must  meet  in  some  place  where 
all   may   be    present,    and  may  have  the 
opportunity  of  expressing  their  assent  or 
dissent."     And  Pigott,   B.  :    "No  doubt 
this  is  the  deed  of  the  company  if  it  is  the 
deed  of  the  directors  properly  done.     The 
question  is,  whether  it  is  so  done.     The 
special  act  makes  the  quorum  of  a  meet- 
ing  of  directors,    three,   and  the  general 
act  speaks  also  of  meetings  of  directors. 
Three  directors  have  given  their  assent  to 
the  issuing  of  this  bond  ;  but  were  they  a 
meeting  ?      Clearly  they  were  not  ;   but, 
on    the   contrary,   the   secretary   casually 
picked  up  three  members  of  the  board  of 
directors,  and  obtained  their  assent  sepa- 
rately.    The  seal  has  been  fixed  without 
the  authority  of  a  meeting  of  directors, 
and  the  bond  is  therefore  invalid."     The 
decision   was  under  the  English   Compa- 
nies  Act,    1845,    and   a   special   act,   but 
the  ratio  decidendi  of  the  case  is  as  appli- 
cable to  incorporated  companies  here  as  in 
England.      So,   in   Stoyston,   &c.    Co.    v. 
Ciaver,  45  Pa.  St.  386,  it  was  well  held, 
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such  as  are  registered  on  the  books  of  the  association,  the  stock 
being  transferable  only  in  that  way.     No  person  becomes  a  stock- 

tation ;  and  considerations  of  policy,  as  well 
as  of  construction,  which,  in  the  absence 
of  special  authority  authorizing  a  different 
course,  furnish  an  argument  in  iavor  of 
the  position,  that  an  authority  to  two  or 
more  officers  or  agents  of  a  corporation,  in 
their  discretion,  to  do  certain  acts,  is  not 
well  executed  by  the  assent  of  all,  if  given 
separately  to  the  acts."  Despatch  Line  of 
Packets  v.  Bellamy  Mauuf.  Co.,  12  N.  H. 
224,  per  Parker,  C.  J. 

Notwithstanding  the  holding  of  Red- 
field,  C.  J.,  in  Bank  of  Middlebnry  v. 
Rutland,  &c.  R.  K.  Co.,  30  Vt.  159,  170, 
and  his  statement  there,  that  "the  cases 
are  numerous  where  the  consent  of  a  ma- 
jority of  the  directors,  given  separately, 
has  been  held  binding  upon  the  company," 
we  think  the  holding  in  tKe  Minnesota 
case,  Baldwin  v.  Canfield,  26  Minn.  43,  is 
the  better  law  ;  and  that  the  general  rule 
that  the  separate  action,  individually,  of 
the  persons  composing  the  governing  body 
of  the  corporation,  is  not  the  action  of  the 
constituted  body  of  men  clothed  with  cor- 
porate powers,  is  the  more  rational  one, 
and  is  supported  by  the  great  w-eight  of 
authority.  In  California  a  resolution  au- 
thorizing the  sale  of  corporation  property 
was  adopted  at  a  stockholders'  meeting, 
at  which  the  trustees  of  the  company,  and 
all  the  other  stockholders,  were  present. 
The  management  of  the  company  was 
vested  in  the  trustees.  Without  any  meet- 
ing as  a  board,  they  acted  on  the  resolution 
of  the  stockholders'  meeting.  The  court 
held  that  there  was  nothing  in  the  nature 
of  the  offices,  as  connected  with  the  object 
and  business  of  the  company,  from  which 
a  general  power  in  the  trustees,  when  not 
acting  as  a  board,  to  sell  and  convey  the 
property  of  the  company,  could  be  implied. 
The  court  say  :  "The  property  in  ques- 
tion was  the  property  of  the  artificial  be- 
ing created  by  the  statute.  The  whole 
title  was  in  the  corporation.  The  stock- 
holders were  not  in  their  individual  capa- 
cities owners  of  the  property  as  tenants 
in  common,  joint-tenants,  co-partners  or 
otherwise.  (Gorham  v.  Gibson,  28  Cal. 
484;  Mickles  v.  Rochester  City  Bank,  11 
Paige,  128.)  This  proposition  is  so  plain 
that  no  citation  of  authorities  is  needed. 
Had  the  stockholdei's  all  executed  a  deed 
of  the  property,  they  could  have  conveyed 
no  title,  for  the  reason  that  it  was  not  in 
them  ( Wheelock  v.  Moulton,  15  Vt.  .'521) ; 
and  what  they  could  not  do  themselves 
they  could  not  by  resolution  or  otherwise 
authorize  another  to  do  for  them.  The  cor- 
poration could  only  act  —  could  only  speak 
—  through  the  medium  prescribed  by  law. 


where  a  contract  had  been  made  by  the 
board  of  managers  on  one  side  and  Graver 
on  the  other,  that  declarations  of  one  or 
more  of  the  managers  (in  effect,  "  direct- 
ors"), not  at  a  meeting  of  the  board,  that 
they  would  be  willing  to  change  the  con- 
tract, did  not  bind  tlie  company,  and  was 
not  evidence  against  the  company.  "  The 
contract  could  be  changed  only  by  the  par- 
ties, and  the  company  could  unite  in  the 
change  only  by  its  board  acting  in  united 
counsel,  and  not  by  the  several  members 
of  the  boartl,  answering  to  appeals  of  the 
other  party.  Such  conversations  and  dec- 
larations ought  not  to  be. received  in  evi- 
dence. The  act  of  the  united  board,  and 
not  of  its  disunited  elements,  is  the  matter 
to  be  proved."  Ibid.  The  same  prin- 
ciple applies  not  only  to  the  cases  of  arbi- 
trators and  vestrymen,  as  we  have  pointed 
out,  but  to  all  cases  where  two  or  more 
parties  have  to  act  in  a  judicial  character. 
Thus,  in  Rex  v.  Ham.stall-Ridware,  3  T.  R. 
380,  it  was  held,  that  wliere  an  authority 
was  given  by  43  Eliz.  ch.  2,  to  bind  child- 
ren as  apprentices  "  by  the  assent  of  two 
justices,"  an  indenture  of  an  appr-entice  as- 
sented to  by  the  two  justices  separately 
was  void,  and  no  settlement  was  gained  by 
serving  under  it.  So,  again,  the  general 
principle  in  relation  to  agencies  is  that 
where  an  authority  is  given  to  two  or  more 
persons  to  do  a  private  act,  the  act  is  valid, 
to  bind  the  principal,  only  when  all  of  them 
concur  in  doing  it.  Andover  u.  Grafton, 
7  N.  H.  304  ;  Jewett  v.  Alton,  lb.  2.53. 
In  Despatch  Line  of  Packets  v.  Bellamy 
Manuf.  Co.,  12  N.  H.  205,  227,  Parker, 
C.  J.,  said:  "We  are  of  opinion,  that  where 
the  by-laws  of  a  private  corporation  confer 
upon  the  directors  power  to  act  in  behalf 
of  the  corporation,  without  special  limita- 
tion as  to  the  manner,  a  majority  may  act, 
within  the  scope  of  the  authority  given  to 
the  board,  and  bind  the  corporation,  either 
where  there  is  a  consultation  of  all  to- 
gether, and  a  concurrence  of  a  majority ; 
or  where  there  is  a  regular  meeting,  at 
which  all  might  be  present,  and  a  majority 
actually  meet  and  act  by  a  major  vote. 
Savings  Bank  o.  Davis,  8  Conn.  191.  And 
when  the  act  purports  to  be  the  act  of  the 
board,  it  may  be  presumed  that  it  was  the 
act  of  a  majority,  until  the  contrary  is 
shown.  We  are  not  aware  of  any  well- 
settled  principle,  or  usage,  which  will 
carry  us  farther  than  this.  The  cases 
which  hold  that,  a  majority  of  a  definite 
body  being  assembled,  a  major  part  of 
those  assembled  may  act,  presupposes  a 
regular  meeting,  or  one  on  notice."  And 
again  ;    "There  are  safeguards  in  consul- 
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holder,  subject  to  such  liabilities,  and  succeeding  to  such  rights, 
except  by  such  transfer.     Until  such  transfer,  the  prior  holder  is 


and  that  is  its  board  of  trustees.  It  is 
said,  however,  that  the  trustees  were  all 
present  and  participated  in  the  proceed- 
ings at  the  stockholders'  meeting,  and 
assented  to  the  resolution  ;  that  the  reso- 
lution therefore  was  approved  by  all  of  the 
constituents  of  the  corporation,  and  the 
powers  of  the  corporation  were  exhaust- 
ively exercised.  But  they  were  acting  in 
their  individual  characters  as  stockhold- 
ers, and  not  as  a  board  of  trustees.  In 
this  character  they  were  not  authorized  to 
perform  a  corporate  act  of  the  kind  in 
(question.  The  power  to  sell  and  convey 
could  only  he  conferred  by  the  trustees 
when  assembled  and  acting  as  a  board." 
Gashwiler  v.  Willis,  33  Cal.  U.  See,  fur- 
ther, McCuUough  V.  Moss,  5  Denio,  S?.')  ; 
Conro  V.  Port  Henry  Iron  Co.,  12  Barb.  27, 
63  ;  Rex  v.  Head,  4  Burr.  2J15,  2521  ; 
Canimeyer  v.  United  German  Lutheran 
Churches,  2  Sandf.  Oh.  208,  221,  223  ; 
State  V.  Aucker,  2  Rich.  245,  281,  283. 

We  have  referred  to  the  fact,  in  answer 
to  the  position  taken  by  Redfleld,  C.  J., 
in  the  Bank  of  Middlebury  v.  Rutland  & 
Washington  R.  R.  Co.,  30  Vt.  159,  that 
where  tlie  act  of  a  director  is  done  in  the 
capacity  of  an  agent  of  the  company  rather 
than  in  that  of  a  director,  such  case  would 
come  within  the  rule  that  the  acts  of  the 
agents  of  the  company,  within  the  scope 
of  their  employment,  bind  the  company. 
This  rule  would  cover  all  such  cases  as 
those  where  a  director  acts  as  the  manager 
of  a  company  or  in  a  clerical  capacity. 
And  there  is  another  distinction  which 
might  be  taken,  namely,  that  while  direct- 
ors acting  as  such  can  only  act  in  their 
judicial  position  as  members  of  a  board, 
yet  where  they  have  to  perform  any  acts 
of  a  ministerial  chara(;ter  these  can  be  per- 
formed by  them  without  meeting  together 
as  a  board.  Thus,  we  should  say,  where, 
at  a  nreeting  of  the  board,  an  order  was 
made  for  the  execution  of  a  deed  by  the 
president  attaching  the  seal,  the  act  of  at- 
taching the  seal  could  subsequently  be 
done  by  the  president  ministerially,  with- 
out the  presence  of  the  rest  of  the  board. 
Or  if  property  were  vested  in  a  board  of 
trustees,  and  at  a  meeting  of  the  board  an 
order  was  made  for  the  conveyance  of  such 
])rope.rty,  the  act  of  executing  the  deed  be- 
ing then  not  judicial,  the  deed  would  be 
valid,  though  subsequently  executed  sep- 
arately by  the  trustees.  In  the  California 
case,  Gashwiller  w.  Willis,  33  Cal.  11,  20, 
and  in  other  cases  cited  in  this  note,  the 
question  of  directors  acting  as  agents  is 
covered.  Thus  in  the  California  case  at 
p.  20  the  court  say:  "The  power  to  sell 


and  convey  could  only  be  conferred  by  the 
trustees  when  assembled  and  acting  as  a 
board.  As  a  board  they  could  perform 
valid  corporate  acts,  and  confer  authority 
within  the  province  of  their  powers  upon 
the  trustees  individually,  or  upon  any 
other  parties,  to  perform  acts  as  the  agents 
of  the  corporation."  The  question  has 
often  been  decided  that  where  parties  act 
in  a  ministerial  and  not  in  a  judicial 
capacity  their  acts  may  be  performed  sep- 
arately ;  but  where  they  act  judicially, 
i.  e.,  where  it  is  necessary  for  them  to 
exercise  a  judgmeut  upon  the  subject, 
then  they  can  only  act  when  together. 
Thus  it  has  been  held  in  lingland  from 
the  very  earliest  times,  on  this  principle, 
that  the  acts  of  magistrates,  where  the  act 
is  to  be  the  result  of  their  joint  opinion, 
can  only  be  performed  by  them  at  a  meet- 
ing, —  such  as  in  making  orders  of  removal 
(Rex  V.  Wyke.-.',  Andr.  238  ;  2  Str.  1092  ; 
Rex  V.  Coin,  Burr.  136);  orders  of  filia- 
tion (Rex  V.  West,  6  Mod.  180;  Billings 
V.  Prinn,  2  W.  Bl.  1017),  and  appointment 
of  overseers  (Rex  v.  Forest,  3  T.  R.  38). 
In  this  last-named  case  Lord  Kenyon  said; 
"  It  is  admitted  that  in  the  case  of  orders 
of  removal  the  magistrates  must  act  to- 
gether, and  for  this  reason  that  they  should 
assist  each  other,  and  that  the  result  of 
their  conference  should  be  the  ground  of 
their  determination.  Now  I  cannot  dis- 
tinguish this  case  from  that.  This  is  not 
merely  a  ministerial  act ;  if  it  were,  like 
signing  a  rate,  that  might  perhaps  vary  the 
question.  But  it  is  a.  j udicial  act,  wherein 
the  justices  are  to  exercise  a  discretion. 
And  in  order  to  make  this  a  good  appoint- 
ment the  justices  should  have  acted  to- 
gether." Rex  V.  Forrest,  3  T.  R.  39  ;  Rex 
V.  Great  Marlow,  2  East,  244,  are  in  ac- 
cord. So,  in  Battye  v.  Gressley,  8  East, 
319,  it  was  held  that  where  judicial  acts 
are  to  be  done  by  two  or  more  ijersons  it 
is  requisite  that  those  acts  should  be  agreed 
upon  by  such  persons  together  ;  but  after 
they  have  deliberated  and  agreed  together 
upon  the  act  to  be  done  they  may  then 
separately  sign  the  warrant  or  order  to 
carry  that  act  into  execution.  The  same 
principle  was  acted  on  in  Rex  v.  Justic'  de 
Dorchester,  1  Str.  393,  with  reference  to 
justices  signing  a  poor's  rate,  where  it 
was  held  that  the  two  justices  are  neces- 
sary to  sign  the  rate  only  by  way  of  form, 
for  it  is  the  church-wardens  ancl  overseers 
that  have  the  power  of  making  it,  and  the 
justices  having  insisted  on  their  right  to 
act  judicially  instead  of  ministerially,  an 
attachment  was  ordered  against  them. 
We  think  these  distinctions  fully  meet 
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the  stockholder  for  all  purposes  of  law.  Hence,  in  Richmond  v. 
Irons,!  it  was  held  that  the  delivery  of  certificates,  and  a  power  of 
attorney  authorizing  their  transfer,  to  the  president,  not  as  presi- 
dent, but  as  vendee,  did  not  relieve  the  vendor  from  his  liability 
as  stocltholder  on  the  insolvency  of  the  banlc ;  and  that,  in  respect 
to  such  shares,  sales  made  by  him  in  February  and  June,  1873, 
left  him  still  the  statutory  owner  of  the  shares  on  the  insolvency  of 
the  bank  in  September,  1873.  His  liability  as  such  stockholder  was 
the  same  as  if  he  had  sold  and  transferred  the  shares  to  the  presi- 
dent on  the  day  of  the  insolvency  of  the  bank,  when,  as  such  a  sale 
could  only  have  been  made  by  him  in  contemplation  and  actual 
knowledge  of  the  suspension  of  the  bank,  it  would  operate  as  a 
fraud  on  the  creditors  ;  an  effect  which  the  law  would  not  permit. 

Where,  with  reference  to  the  ownership  of  stock  in  a  company, 
the  issue  is  between  the  receiver  representing  the  creditors,  and 
the  person  standing  on  the  register  of  the  bank  as  a  shareholder, 
the  creditors  generally  are  entitled  to  know  who,  as  shareholders, 
have  pledged  their  individual  liability  as  security  for  its  debts,  en- 
gagements, and  contracts.  If  a  person  permits  his  name  to  appear 
and  remain  in  its  outstanding  certificates  of  stock,  and  on  its  re- 
gister, as  a  shareholder,  he  is  estopped,  as  between  himself  and  the 
creditors  of  the  bank,  to  deny  that  he  is  a  shareholder ;  and  his 
individual  liability  continues  until  there  is  a  transfer  of  the  stock 
on  the  book  of  the  bank,  even  where  he  has  in  good  faith  pre- 
viously sold  it  and  delivered  to  the  buyer  the  certificate  of  stock, 
with  a  power  of  attorney  in  such  form  as  to  enable  the  transfer  to 
be  made.^ 

In  Whitney  v.  Butler,^  the  court  held  that  where  the  seller  de- 
livers the  stock  certificates  and  power  of  attorney  to  the  buyer, 
relying  upon  the  promise  of  tlie  latter  to  have  the  necessary  trans- 
fer made,  or  where  the  certificate  and  power  of  attorney  were  de- 

the  difficulties  which  led  to  the  decision  laud  f-  Evans'  Charities  5  H.  L  Cas.  389, 

of  the  Bank  of  Middlebury  v.  Rutland  &  where  deeds  duly  signed  by  trustees  of  an 

Washington  R.   R.  Co.,   30  Vt.   159, -a  incorporated   chanty,   but   to   which  the 

decision  which,  obviously,  notwithstanding  corporate  seal  was  Iraudnl.ntly  afBxed  by 

the  strong  opinion  of  its  correctness  ex-  the  secretary  of  the  trustees,  were  held 

pressed  by  Redfield,  C.  J.,  we  think  can-  iiivalid 
not   be   sustained  either  on   principle  or  J  121  U.  b.  27,  5S. 

authority  Davis  v.  Society  of  Essex,  44  Lonn. 

But  under  the  statute  of  43  Elizabeth,  S82  ;  Adderly  v  Stornn   6  Hill,  624  ;  An- 

ch.  2,  requiring  the  assent  of  two  justices  derson  v  Philadelphia  ^^  ^^'-etouse  Co. ,  111 

to  a  parish  indenture  of  apprenticeship,  U.   S.   479,  483  ;  Johnston  ..   Lall.n    103 

the  assent  of  the  two  magistrates  is  suffi-  U.  S.  800,  804  ;  Turnbull  "■  /Ysf  '? 

ciently  signified  by  one  of  them  first  sign-  U.  S.  418  :  Brown  .   Adam     5  Bis  .  181 

ing  it  alone,  and  being  afterwards  present  Davis  v    Stevens    17  Blatcli    259     Irons 

when  the  other  signs  it ;  for  this,  in  effect,  t-.  Manuf.  Nat.  Bank   27  Fed.  Rep.  591 

is  as  though  both  signed  together,  for  they  Bowdell  v.  Nat.  Bank,  Brown  Nat.  Bank 

then  meet  and  act  judicially  in  agreeing  Cas.  146. 
to  the  propriety  of  the  measure.     Rex  v.  »  118  U.  b.  bSS. 

Winwick,  8  T.  E.  454.     See  Bank  of  Ire- 
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livered  to  the  bank  without  communicating  to  its  officers  the  name 
of  the  buyer,  the  seller  would  be  held  liable  as  a  shareholder  un- 
til, at  least,  he  should  have  done  all  that  he  reasonably  could  have 
done  to  effect  a  transfer  on  the  stock  register.  But  the  court 
further  held,  where  the  defendants,  through  their  agents,  the 
brokers  who  sold  the  stock,  and  through  whom  they  received  the 
money  paid  for  it,  surrendered  the  certificates  and  power  of  attor- 
ney to  the  president  of  the  company,  he  receiving  them  with 
knowledge,  not  only  that  the  defendants  had  parted  with  all  title 
to  the  stock  and  had  been  paid  for  it,  but  also  that  it  had  been 
purchased  at  auction  by  the  vendee,  the  responsibility  of  the  de- 
fendants must  be  held  to  have  ceased  upon  the  surrender  of  the 
certificates  to  the  company,  and  the  delivery  to  its  president  of  a 
power  of  attorney  sufficient  to  effect,  and  intended  to  effect,  to 
that  officer's  knowledge,  a  transfer  of  the  stock,  on  the  books  of 
the  association,  to  the  purchaser.^ 

In  Black  v.  Zacharie,^  which  was  an  attachment  of  shares  in  a 
corporation  for  an  alleged  debt,  it  was  held,  1.  That  a  provision 
in  the  charter  of  a  corporation  that  transfers  of  its  stock  shall  be 
made  only  on  its  books,  is  for  the  benefit  of  the  corporation,  and 
bond  fide  purchasers ;  attaching  creditors  cannot  take  advantage 
thereof.  The  provision  applies  only  to  transfers  of  the  legal,  not 
of  the  equitable  title.^  2.  Though  the  positive  or  customary  law 
of  the  place  where  the  corporation  is  created  governs  the  transfer 
of  its  shares,  yet  if  there  be  no  positive  or  customary  law  to  the 
contrary,  a  transfer  good  by  the  law  of  the  place  of  the  owner's 
domicile  is  valid  everywhere.* 

1  This  case  is  distinguished  from  those  i).  Smalley,  2  Cow.  778  ;  Gilbert  v.  Man- 
in  note  2  to  p.  379  in  that  in  those  cases  Chester  Iron  Co.,  11  Wend.  628  ;  Com- 
the  certificates  of  stock  and  the  powers  of  mercial  Bank  of  Buffalo  v.  Kortwright,  22 
attorney  were  given  to  the  purchaser  of  the  Wend.  362  ;  Quiner  v.  The  Marblchead 
(Stock  instead  of  to  the  bank,  as  was  done  Ins.  Co.,  10  Mass.  476;  Sergeant  v.  Frank- 
m  Whitney  v.  Butler,  118  U.  S.  655.  In  lin  Ins.  Co.,  8  Pick.  90. 
this  case  it  is  treated  as  analogous  to  that  *  It  is  well  settled  as  a  doctrine  of 
of  a  grantor  of  a  deed  depositing  it  in  the  international  jurisprudence  that  personal 
proper  office  to  be  recorded.  The  general  property  has  no  locality,  and  that  the  law 
rule  then  is  that  the  deed  is  considered  as  of  the  owner's  domicile  is  to  determine 
recorded  from  the  time  of  such  deposit,  the  validity  of  the  transfer  or  alienation 
2  Wash.  K.  P.,  B.  3,  eh.  4,  §  52.  tliereof,  unless  there  is  some  positive  or 
3  How.  483.  customary  law  of  the  country  where  it  is 

»  The  general  construction  which  has  found,  to  the  contrary.  This  doctrine  was 
been  put  upon  the  charters  of  banks  con-  recognized  and  affirmed  by  the  Supreme 
taming  similar  provisions  as  to  the  trans-  Court  of  Louisiana  in  the  case  of  The 
fer  of  .their  stock  is  that  the  provisions  are  United  States  v.  The  United  States  Bank, 
designed  solely  for  the  safety  and  security  8  Rob.  (La.)  262,  as  a  part  of  its  interna- 
of  the  bank  itself,  and  of  purchasers  with-  tional  jurisprudence.  It  was  apjjlied  to 
out  notice  ;  and  that,  as  between  vendor  support  an  assignment  made  in  Pennsyl- 
and  vendee,  a  transfer  not  in  conformity  vania  by  the  Bank  of  the  United  States  to 
with  such  provisions  is  good  to  pass  the  certain  assignees,  who  were  interveners  of 
equitable  title,  and  devest  the  vendor  of  goods,  debts,  credits,  and  effects,  in  Louis- 
all  interest  in  the  stock.     Bank  of  Utica  iana.     The -court  held  that  the  assign- 
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The  obligation  of  the  contracts  of  a  corporation  is  not  impaired 
by  its  dissolution ;  such  obligation  survives,  and  the  creditors  may 
enforce  their  claims,  in  any  mode  permitted  by  the  local  laws, 
against  any  property  belonging  to  the  corporation  which  has  not 
passed  into  the  hands  of  bond  fide  purchasers,  but  which  is  held  in 
trust  for  the  company,  or  for  the  stockholders  thereof.i 

By  Rule  94,  of  the  rules  of  practice  for  courts  of  equity  of  the 
United  States,'-'  right  of  action  is  given,  to  stockholders  of  a  cor- 
poration where  the  directors  fail  to  take  proceedings  to  enforce 
the  rights  of  a  corporation.  But  the  stockholder  so  acting  must 
show  that  he  has  made  an  honest  and  earnest  effort  to  induce  the 
corporation  to  take  the  necessary  steps  to  obtain  relief.^  In 
Quincy  v.  Steel,*  the  plaintiff,  without  so  bringing  himself  within 
this  rule,  filed  a  bill  to  enforce  a  claim  of  one  corporation  against 
another  for  a  violation  of  a  contract,  but  the  court  held  that  it  was 
purely  and  simply  a  suit  to  recover  money  on  a  written  contract 
in  an  action  in  the  nature  of  assumpsit,  and  dismissed  the  bill.^ 

An  agreement  for  the  purchase  by  a  syndicate  of  the  controlling 
interest  in  a  mine  that  one  of  their  number  was  to  "  control  the 
management  of  the  mine,"  was  held  to  be  necessarily  subject  to 
such  reasonable  rules  and  regulations  as  should  be  adopted  in  a 
proper  way,  either  by  the  stockholders  or  the  directors,  for  the 
government  of  the  conduct  of  the  officers  of  the  company.^ 

An  actual  manual  subscription  on  the  books  of  a  railroad  com- 
pany is  not  indispensably  necessary  to  bind  a  municipality  as  a 


inent,  being  proved  to  be  valid  and  effec- 
tual by  the  law  of  Pennsylvania,  was  to 
be  deemed  equally  valid  and  effectual  to 
pass  the  goods,  credits,  and  effects  of  the 
bank  to  the  assignees  in  Louisiana  against 
the  attaching  creditors,  who  had  notice  of 
the  assignment  at  the  time  of  their  at- 
tachment. 

'  Mumma  v.  The  Potomac  Co.,  8  Pe- 
ters, 281. 

2  104  U.  S.  ix.,  X. 

3  Hawes  v.  Oakland,  104  TJ.  S.  450, 
461;  Huntington  v.  Palmer,  lb.  482,  483; 
Detroit  v.  Dean,  106  U.  S.  .537. 

1  120  U.  S.  241. 

^  A  single  stockholder  in  a  corporation 
has  undoubtedly  the  same  right  to  insti- 
tute legal  proceedings  against  the  corpora- 
tion for  the  protection  of  his  individual 
rights  that  a  third  party  not  a  stockholder 
possesses ;  but  when  he  resorts  to  such  pro- 
ceedings to  protect,  not  simply  such  inter- 
ests, but  the  property  and  rights  of  the 
corporation  against  tlie  action  or  threat- 
ened action  of  third  parties,  thus  assuming 
duties  properly  devolving  upon  its  direc- 
tors, he  must  show  a  clear  breach  of  duty 
on  their  part  in  neglecting  or  refusing  to 


act  in  the  matter,  amounting  to  such 
grossly  culpable  conduct  as  would  lead  to 
irremediable  loss  to  him  if  he  were  not 
permitted  to  bring  the  matter  before  the 
courts.  And  such  neglect  and  refusal 
must  not  be  simulated,  but  real  and  per- 
sisted in ,  after  earnest  efforts  to  overcome 
it.     Detroit  V.  Dean,  106  U.  S.  637. 

«  Grant  v.  Parker,  115  U.  S.  51. 
The  complainant  was  the  president  of 
the  company,  and  the  rules  and  regula- 
tions, which  were  held  reasonable,  pro- 
hibited the  treasurer  from  paying  the 
checks  of  the  company  unless  they  were 
signed  by  the  president  or  vice-president, 
and  countersigned  by  the  secretaiy  ;  di- 
rected that  supplies  required  should  be 
ordered  through  the  head  office  ;  and  au- 
thorized the  vice-president  to  sign  for  the 
company  in  the  absence  of  the  president, 
and  the  superintendent  at  the  mine  to 
draw  in  the  absence  of  the  president  on 
the  company  for  debts  incurred  at  the 
mine.  It  was  held  that  there  was  noth- 
ing in  this  to  interfere  with  the  complain- 
ant's control  as  general  manager.  Grant 
V.  Parker,  supra. 
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subscriber  to  the  capital  stock.  If  the  body  or  agency  having 
authority  to  make  such  a  subscription  passes  an  ordinance  or 
resolution  to  the  effect  that  it  does  thereby,  in  the  name  and  on 
behalf  of  the  municipality,  subscribe  a  specified  amount  of  stock, 
and  presents  a  copy  of  that  ordinance  or  resolution  to  the  com- 
pany for  acceptance  as  a  subscription,  and  the  company  does  in 
fact  accept,  and  notifies  the  municipality,  or  its  proper  agent,  to 
that  effect,  the  contract  of  subscription  is  complete,  and  binds  the 
parties  according  to  its  terms. ^ 

Though  purchasers  of  negotiable  securities  are  not  chargeable 
with  constructive  notice  of  the  pendency  of  a  suit  affecting  the 
title  or  validity  of  the  securities,^  those  who  buy  such  securities 
from  litigating  parties,  with  actual  notice  of  the  suit,  do  so  at  their 
peril,  and  must  abide  the  result,  the  same  as  the  parties  from  whom 
they  got  their  title.^ 


1  Bates  County  v.  "Winters,  112  U.  S. 
325  ;  Nugent  v.  The  Supervisors,  19  Wall. 
241  ;  County  of  Moultrie  v.  Rockingham 
Savings  Bank,  92  U.  S.  631  ;  County  of 
Bates  V.  Winters,  97  U.  S.  83,  90. 

2  County  of  Warren  v.  Marey,  97  U.  S. 
96  ;  White  v.  Vermont  &  Mass.  R.  R.  Co., 
21  How.  575  ;  Moran  v.  Commissioners, 
2  Black,  722  ;  Mercer  County  v.  Hacket, 
1  Wall.  83  ;  Gelpcke  v.  Dubuque,  1  Wall. 
175;  City  of  Lexington  v.  Butler,  14  Wall. 
282  ;  St.  Joseph  Township  v.  Rogers,  16 
Wall.  644. 

3  Scotland  County  v.  Hill,  112  U.  S. 
183.  The  established  rule  is  that  a  lis 
pendens,  duly  prosecuted,  and  not  collu- 
sive, is  notice  to  a  purchaser  so  as  to  affect 
and  bind  his  interest  by  the  decree  ;  and 
the  lis  pendens,  under  the  old  chancery 
practice,  began  from  the  service  of  the 
subpoena  after  the  bill  was  filed.  The 
leading  American  case  on  this  subject  is 
Murray  v.  Ballon,  1  Johns.  Ch.  566,  where 
the  question  is  exhaustively  discussed. 
The  same  general  principle  that  all  per- 
sons who  come  in  as  purchasers,  pendente 
lite,  though  they  are  no  parties  to  the  suit, 
they  and  their  interests  shall  be  bound 
and  avoided  by  the  decree,  is  very  old 
English  law.  Baens  u.  Canning,  1  Ch. 
Cas.  301 ;  Fleming  v.  Page,  Rep.  temp. 
Finch,  321  ;  Culpepper  o.  Austin,  2  Ch. 
Cas.  115,  221  ;  Preston  v.  Tubbin,l  Vern. 
286  ;  Anon,  lb.  318  ;  Goldson  v.  Gard- 
ner, cited  in  Self  v.  Madox,  lb.  459  ; 
Finch  V.  Newnham,  2  Vern.  216  ;  Sorrell 
V.  Carpenter,  2  P.  Wras.  482  ;  Bishop  of 
Winchester  o.  Paine,  11  Ves.  200.  Lord 
Hardwicke  had  frequent  occasion  to  review 
the  doctrine,  and  he  always  held  that  a 
purchaser,  pendente  lite,  was  hound  by  the 
decree  in  the  .suit.     The  pendency  of  the 


suit  was,  of  itself,  notice  ;  and  he  ob- 
served tliat  the  rule  was  to  prevent  a 
greater  mischief  that  would  arise  by  peo- 
ple purchasing  under  litigation.  Garth 
V.  Ward,  2  Atk.  174  ;  Worsley  v.  Scar- 
borough, 3  Atk.  392.  In  Walker  t-.  Smal- 
wood,  Amb.  675,  Lord  Camden  said  .  "  I 
hold  as  a  general  rule,  that  an  alienation 
pending  a  suit  is  void."  And  Sir  Wm. 
Grant,  in  the  Bishop  of  Winchester  v. 
Paine,  11  Ves.  194:  "He  who  purchases 
during  the  pendency  of  the  suit  is  bound 
by  the  decree  that  may  be  made  against 
the  person  from  whom  he  derives  title. 
The  litigating  parties  are  exempted  from 
the  necessity  of  taking  any  notice  of  a  title 
so  acquired.  As  to  them,  it  is  as  if  no 
such  title  existed.  Otherwise,  suits  would 
be  interminable,  or,  which  would  be  the 
same  in  effect,  it  would  be  in  the  pleasure 
of  one  party  at  what  period  the  suit  should 
be  determined.  The  rule  may  sometimes 
operate  with  hardship,  but  general  conve- 
nience requires  it." 

The  courts  in  this  country  have  gener- 
ally adopted  the  same  rule  as  well  to  sales 
of  personal,  as  to  sales  of  real,  property.  See 
Murray  v.  Lylburn,  2  Johns.  Ch.  441  ; 
Park  V.  Johnson,  11  Wend.  453  ;  Kellogg 
V.  Fancher,  23  Wis.  1  ;  McCutcheon  v. 
Miller,  31  Miss.  83  ;  Scudder  v.  Van  Am- 
burgh,  Edw.  Ch.  30 ;  Haddens  v.  Spaders, 
20  Johns.  573  ;  McRary  v.  Fries,  4  Jones 
(N.  C.)  Eq.  234;  Fletcher  v.  Terrell,  9 
Dana  (Ky.),  377;  Leiteh  _•.  Wells,  48 
Barb.  650.  In  the  County  of  Warren  v. 
Marcy,  97  U.  S.  109,  the  court  say  : 
"  Whilst  the  doctrine  of  constructive  no- 
tice arising  from  lis  pendens,  though  often 
severe  in  its  apjilication,  is,  on  the  whole, 
a  wholesome  and  necessary  one,  affecting 
the  authoritative  administration  of  justice ; 
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In  a  suit  for  the  transfer  of  stock  claimed  to  be  wrongly  stand 
ing  in  the  name  of  another,  not  only  that  other  person,  but  the 

theexeeption  (of  sales  of  negotiable  paper)  suit  and  their  assigns  are  concerned  bv 
to  Its  application  is  demanded  by  other  the  suit  so  pending^  If  it  were  not  si  as 
considerations  equally  important,  as  affect-      '         -       -^  °  ii- weie  iioi  so,  as 


ing  the  free  operations  of  commerce,  and 
that  confidence  in  the  instruments  by 
which  it  is  carried  on,  which  is  so  neces- 
sary in  a  business  community."  On  the 
same  point  see  Leitch  v.  Wells,  48  N.  Y. 
586  ;  Stone  v.  Elliott,  11  Ohio    St.  252  • 


,         „.       ,  '  ° —  so,  as 

has  often  been  stated,  the  litigation  would 
be  interminable.  When  we  consider  what 
lis  pendens  is,  we  at  once  must  see  how  con- 
clusive this  is.  Loul  Cranworth,  in  Bel- 
lamy V.  Sabine,  1  De  G.  &  J.  566,  578,  well 
says;  "It  is  scarcely  correct  to  speak  of 
lis  pendens  as  affecting  a  purchaser  through 


Kieffer  .  Ehler,  18  Pa.  St.  388  ;  Durant     the  do;Wne";?roti;:f tl     gh^rdoubtedi; 
"■  l,r^^°""5■   1   Woolw.  69  ;  Winston     the  language  of  the  courts  often   so  de 

scribes  its  operation.     It  affects  him  not 


V.  Westfeldt,  22  Ala.  760  ;  National  Bank 
of  Washington  v.  Texas,  20  Wall.  72  ; 
Olcottw.  Supervisors,  16  Wall.  678  ;  Mims 
V.  West,  38  Ga.  18.  In  Diamond  v. 
Lawrence  County,  37  Pa.  St.  353,  it  was 


because  it  amounts  to  notice,  but  because 
it  does  not  allow  litigant  parties  to  give  to 
others,  pending  the  litigation,  rights  to  the 
property  in  dispute,  so  as  to  prejudice  th£ 


held  that  the  purchaser  of  county  bonds  opposite   party.      Where    a    litigation    is 

pendente  hte  is  affected  with  constructive  pending    between   a   plaintiff  and   a   de- 

notice  ;  but  the  decision  is  placed  specially  fendant   as   to  the  right  of  a  particular 

on  the  ground  that,  in  Pennsylvania,  such  estate,  the  necessities  of  mankind  require 

bonds  are  not  deemed  negotiable  securities,  that  the  decision  of  the  court  in  the  suit 

In  the  case  of  Murray  v.  Lylburn,  2  Johns,  shall  be  binding,  not  only  on  the  litigant 

Ch.  441,  where  the  doctrine  as  to  lis  pen-  parties,  but  also  on  those  who  derive  title 

dens  was  held  to  apply  to  choses  in  action  under  them  by  alienations  made  pending 


(in  that  case,  a  bond  and  mortgage),  as- 
signed  by  one  of  the  parties  pendente  lite, 
an  important  distinction  was  taken  by 
the  court  as  to  the  effect  of  the  doctrine, 
in  the  sales  of  personal  property,  thus  : 
"If  W.  had  held  a  number  of  mortgages, 
and  other  securities,  in  trust,  when  the 
suit  was  commenced,  it  cannot  be  pre- 
tended that  he  might  safely  defeat  the 
object  of  the  suit,  and  elude  the  justice 
of  the  court,  by  selling  these  securities. 
If  he  possessed  cash,  as  the  proceeds  of  the 
trust  estate,  or  negotiable  paper  not  due, 
or  perhaps  movable  personal  property, 
such  as  horses,  cattle,  grain,  &c.,  I  am 
not  prepared  to  say  the  rule  is  to  be  car- 
ried so  far  as  to  affect  such  sales.  The 
safety  of  commercial  dealing  would  require 
a  limitation  of  the  rule  ;  but  bonds  and 
mortgages  are  not  the  subject  of  ordinary 
commerce." 

It  is,  as  will  be  seen  from  what  we 
have  stated  iu  the  foregoing,  now  well 
settled  that  the  sale  of  negotiable  paper 
is  an  exception  to  the  rule,  as  it  is  an  ex- 
ception to  most  of  the  rules  relating  to 
sales.  We  can  see  no  good  ground,  how- 
ever, why  the  rule  should  not  as  well 
apply  to  personal  jiropei'ty  as  to  real 
estate.  If  A.  and  B.  are  in  litigation 
with  reference  to  either  real  or  personal 
property,  and,  pending  the  suit,  one  of 
them  should  sell  the  subject  of  the  suit, 


the  suit,  whether  such  alienees  had  or  had 
not  notice  of  the  pending  proceedings.  If 
this  were  not  so,  there  could  be  no  cer- 
tainty that  the  litigation  would  ever  come 
to  an  end.  A  mortgage  or  sale  made  be- 
fore final  decree  to  a  person  who  had  no 
notice  of  the  pending  proceedings  would 
always  render  a  new  suit  necessary,  and 
so  interminable  litigation  might  be  the 
consequence."  This  is  quite  as  applicable 
to  the  sale  of  personalty,  pending  litiga- 
tion, as  it  is  to  the  sale  of  realty.  Of 
course  the  principle  only  applies  to  a  title 
derived  from  a  party  to  the  litigation,  and 
not  to  title  or  claim  of  title  dehors  the 
litigants.  The  principle  simply  relates  to 
matters  that  are  res  judicata,  whether  the 
subject  be  realty  or  personalty.  See  Rob- 
inson's Case,  5  Co.  32,  where  a  plaintiff 
was  defeated  who  claimed  as  administrator 
pendente  lite,  and  yet  was  held,  notwith- 
standing the  judgment,  to  be  able  to  main- 
tain an  action  as  executor. 

The  doctrine  of  Culpepper  v.  Aston,  2 
Ch.  Cas.  115,  121,  and  Sorrell  v.  Carpen- 
ter, 2  P.  Wins.  482,  is,  that,  pending  a 
litigation,  the  defendant  cannot  by  aliena- 
tion affect  the  rights  of  the  plaintiff  to  the 
property  in  dispute,  and  the  same  prin- 
ciple is  applicable  against  a  plaintiff,  so 
as  to  prevent  him  from  alienating  to  the 
prejudice  of  the  defendant,  where,  from 
the  nature  of  the  suit,  he  may  have  in  the 


that  should  not  affect  the  rights  of  the  result  aright  against  the  plaintiff;  as,  on  a 
other  party  to  the  suit  to  have,  as  be-  bill  by  a  devisee  to  establish  a  will  against 
tween  themselves,  and  all  parties  deriving  an  heir,  if  in  the  result  the  devise  is  de- 
interest  under  them,  the  question  of  title  clared  void,  the  heir  is  not  to  be  preju- 
disposed  of,  so  far  as  the  parties  to  the  diced    by  the  alienation  of  the  devisee 
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company  also  must  be  made  parties  to  the  suit.     No  relief  what- 
ever can  be  granted  unless  it  is  found  to  be  the  duty  of  the 


(plaintiff)  pendente  lite.  See  Garth  v. 
Ward,  2  Atk.  174  ;  Worsley  v.  The  Earl  of 
Scarborough,  3  Atk.  3&2. 

In  these  cafes  it  is  said  that  lis  pendens 
is  implied  notice  to  all  the  worhl.  Lord 
Cranwoi'th,  commenting  on  this,  says : 
"  I  confess  I  think  that  is  not  a  per- 
fectly correct  mode  of  stating  the  doc- 
trine. What  onght  to  be  said  is,  that, 
pendente  lite,  neitlier  party  to  the  litigaiion 
can  alienate  the  property  in  disptUe  so  as 
to  affect  his  opponent.  The  doctrine  is 
not  peculiar  to  courts  of  equity.  In  the 
old  real  actions  the  jndgraent  bound  the 
lands,  notwithstanding  any  alienation  by 
the  defendant  pendente  lite."  Bellamy  v. 
Sabine,  1  De  G.  &  J.  580.  So,  in  "the 
same  case.  Lord  Justice  Turner  said  : 
"The  doctrine  of  lis  pendens  is  not,  as  1 
conceive,  founded  upon  any  of  the  pecu- 
liar tenets  of  a  court  of  equity  as  to  im- 
plied or  constructive  notice.  It  is,  as  I 
think,  a  doctrine  common  to  the  courts 
both  of  law  and  equity,  and  rests,  as  I 
apprehend,  upon  this  foundation,  —  that 
it  would  plainly  be  impossible  that  any 
action  or  suit  could  be  brought  to  a  suc- 
cessful termination  if  alienations  pendente 
lite  were  permitted  to  prevail.  The  plain- 
tiff would  be  liable  in  every  case  to  be 
defeated  by  the  defendant's  alienating  be- 
fore the  judgment  or  decree,  and  would 
be  driven  to  commence  his  proceedings  de 
novo,  subject  again  to  be  defeated  by  the 
same  course  of  proceeding.  This  doctrine 
belongs  to  courts  of  law  no  less  than  to 
courts  of  equity  (2d  Co.  Inst.  375).  No 
case,  so  far  as  I  am  aware,  has  yet  oc- 
curred in  which  the  doctrine  has  been 
applied  so  as  to  affect  the  title  of  the 
alienee  of  a  defendant  by  virtue  of  a  claim 
not  interfering  with  the  title  of  the  plain- 
tiff in  the  pending  litigation.  What  is 
said  in  the  cases  of  Worsley  v.  Lord  Scar- 
borough, 3  Atk.  392,  and  Mead  v.  Lord 
Orrery,  3  Atk.  243,  and  also  in  Metcalfe 
V.  Pulvertoft,  2  Ves.  &  B.  200,  seems  to 
me  to  tend  the  other  wav."  I5ellamy  w. 
Sabine,  1  De  G.  &  J.  584.  All  this  is 
applicable,  as  expressed,  to  judgments  in 
law  and  decrees  in  equity,  and,  in  prin- 
ciple, equally  to  personalty  as  to  realty. 
Precisely  the  same  evils  would  result  from 
a  violation  of  the  principle  in  the  one  case 
as  in  the  other.  Lord  Romilly  said,  in 
Berry  v.  Gibbons,  28  L.  T.  n.  s.  5,  in 
deciding  that  lis  pendens  applies  to  per- 
sonalty, "The  whole  doctrine  of  lis  pen- 
dens would  be  cut  away  if,  when  a  suit 
was  regi.stered,  a  person  could  say  he  did 
not  know  of  it,  or  if  the  doctrine  only  ap- 
plied to  real  estate.     The  old  rule,  that 


when  a  bill  was  filed  every  one  was  bound 
to  take  notice  of  it,  was  a  nuisance  ;  but 
the  provisions  of  2  &  3  Vic.  c.  11,  §  7, 
with  regard  to  a  Hi  pendens,  were  reason- 
able, and  any  per.son  lending  money  is 
bound  to  see  that  the  property  on  wliich 
he  lends  it  is  not  affected  by  any  suit  so 
registered. "  By  the  above  statute  in  Eng- 
land, and  by  statute  in  many  of  the  States 
in  this  country,  registration- of  the  suit  is 
now  necessary  to  cause  the  doctrine  of  lis 
pendens  to  apply. 

The  decision  in  Berry  v.  Gibbons,  28 
L.  T.  N.  s.  5,  was,  with  reference  to  per- 
sonalty, —  a  picture.  On  appeal,  it  was 
contended  that  the  doctrine  of  lis  pendens 
does  not  apply  to  chattels.  The  decision 
of  Lord  Romilly  was  reversed  (Berry  y. 
Gibbons,  29  L.  T.  N.  s.  88  ;  L.  R.  8  Ch. 
747);  but  not  on  the  ground  that  the  doc- 
trine does  not  apply  to  personalty,  but 
that  the  decree  in  the  previous  suit  did 
not  affect  the  title  to  the  picture,  the  de- 
cree being  merely  that  the  defendant  in 
that  suit  should  administer,  and  did  not 
take  the  sale  of  the  pei'sonalty  out  of  her 
hands.  Numerous  authorities  were  cited 
to  show  that  Lord  Romilly's  decision  as 
to  the  applicability  of  a  lis  pendens  to  per- 
sonalty was  wrong;  but  none  of  the  cases 
cited,  nor  any  otlier  English  cases,  as  far 
as  we  are  aware,  sustain  such  a  view;  nor 
did  the  court  question  the  correctness  on 
that  point  of  Lord  Romilly's  statement  of  ' 
the  law.  We  think  the  law  is  correctly 
stated  by  the  Mississippi  High  Court  of 
Errors  and  Appeals,  in  McCutchen  v. 
Miller,  31  Miss.  65,  83,  thns:  "The  gen- 
eral rule  is  that  a  purchaser,  pendente  tile, 
takes  the  property,  subject  to  the  rights 
of  the  complainant  or  plaintiff,  as  settled 
by  the  final  decree  or  judgment  of  the 
court;  for  othe'rwise  there  could  never  be 
an  end  to  litigation.  The  rule  had  its 
origin  in  controversies  touching  real  es- 
tate ;  but  it  may  be  conceded  that  at  this 
day  it  applies  with  equal  force  to  contro- 
versies in  regard  to  personal  property;  and 
it  is  only  by  analogy  to  the  law  that  it 
is  applicable  to  proceedings  in  courts  of 
equity.  Where  the  suit  is  brought  to 
recover  property,  and  the  party  is  suc- 
cessful, the  rule  is  one  of  almost  universal 
application  :  the  purchaser  pendente  lile 
takes,  subject  to  the  rights  of  the  plain- 
tiff, as  settled  by  the  judgment  of  the 
court.  Nor  can  the  purchaser  in  such 
case  complain  of  the  harshness  of  the 
rule,  since  the  plaintiff,  even  if  driven 
to  an  original  action,  could  recover  upon 
the  strength  of  his  title  to  the  property, 
as  settled  by  the  judgment.     'The  pur- 
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company  to  transfer  the  stock,  and  as  to  that  controversy,  the 
company  is  an  indispensable  party.' 

The  stockholders  of  a  Rhode  Island  corporation,  unable  to  meet 
its  liabilities,  were  individually  liable  for  the  debts  of  the  corpo- 
ration. C,  one  of  the  stockholders,  transferred  to  the  plaintiffs 
bonds  of  the  company  held  by  him,  to  meet  debts  due  by  him  to 
the  plaintiffs.  On  C.  becoming  insolvent,  his  assignee  disputed  the 
title  of  the  plaintiffs  to  the  bonds,  on  the  ground  that  their  trans- 
fer was  a  fraudulent  preference.  The  dispute  was  settled  between 
them,  the  plaintiffs  agreeing  to  indemnify  the  assignee  against 
any  loss  as  a  stockholder  of  the  corporation.  In  an  action  by  the 
plaintiffs  to  enforce  the  individual  liability  of  the  other  stockhold- 
ers, it  was  held  that  the  plaintiffs  did  not  by  this  contract  agree 
to  become  stockholders  of  the  corporation,  nor  to  indemnify  C. 
against  his  individual  liability  as  a  stockholder.     The   contract 


chaser  from  the  defendant,  pending  the 
suit,  acquires  only  such  title  as  the  de- 
fendant can  convey  ;  and  the  judgment 
against  the  defendant  is,  by  operation  of 
law,  a  judgment,  so  far  as  it  relates  to  the 
recovery  of  the  property,  against  all  who 
acquire  his  title  or  possession  of  the  thing 
pending  the  litigation.  This  rule,  whether 
it  operates  harshly  in  some  cases  or  not, 
is  nevertheless  one  of  necessity,  and  as 
such  must  be  applied  in  all  cases  where  a 
party  is  adjudged  to  he  the  rightful  owner 
of  property ;  and  where  another,  pending 
the  controversy,  comes  into  possession  of  it 
under  the  defendant  to  the  suit." 

We  almost  wonder  how  there  ever  could 
have  been  a  doubt,  as  expressed  by  Chan- 
cellor Kent  in  Murray  v.  Lylburn,  2  Johns. 
Ch.  441,  444,  or  a  contention,  as  made  by 
counsel  in  Berry  v.  Gibbons,  29  L.  T.  n.  s. 
88  ;  L.  R,  8  Ch.  747,  on  the  question.  The 
doctrine  of  lis  pendens  is,  in  effect,  nothing 
more  than  an  application  of  the  unques- 
tioned doctrine  of  res  judicata,  which  is 
palpably  as  applicable  to  adjudicated  ques- 
tions connected  with  personalty  as  with 
real  estate.  The  doctrine  of  res  judicata 
extends  to  all  matters  of  fact  litigated  be- 
tween the  parties  and  adjudicated  upon 
by  a  court  of  competent  jurisdiction  ;  the 
parties  and  all  persons  claiming  in  the 
same  right  are  concluded  or  estopped  by 
the  results  of  the  litigation,  and  cannot 
again  dispute  the  same  facts  against  the 
same  parties,  or  those  claiming  under 
them.  See  Boileau  v.  Rutlin,  2  Ex.  685, 
681;  Syraons  v.  Rees,  1  Ex.  Div.  416. 
"  When  there  is  res  judicata  the  original 
cause  of  action  is  gone,  and  can  only  be 
restored  by  getting  rid  of  the  res  judi- 
cata." Per  Lord  Selborne,  in  Lockyer  v. 
Ferryman,  2'App.  Cas.  628.  Andpe?-  Lord 
Blackburn:  "When  a  competent  tribu- 
VOL.  1.  25 


nal,  having  had  a  case  before  them,  have 
given  a  final  judgment,  it  is  res  judicata." 
Ibid.  Lis  pendens  is  simply  an  applica- 
tion of  this  doctrine.  The  case  of  Murray 
V.  Lylburn,  2  Johns.  Ch.  441,  was  itself  a 
case  of  a  chose  in  action,  to  which  it  was 
held  the  rule  applied.  The  same  doctrine 
was  held  in  Diamond  v.  Lawrence  County, 
37  Pa.  St.  353;  and  there  is,  in  principle, 
no  more  distinction  between  the  applica- 
tion of  lis  pendens  to  other  personalty 
than  to  choses  in  action  ;  and,  unquestion- 
ably, there  is  no  more  doubt  as  to  the 
application  of  lis  pendens  to  either  than 
there  is  as  to  the  application  to  either  of 
the  principle  of  res  judicata;  and,  we 
think,  the  application  of  them  both  is 
beyond  question.  The  simple  principle 
is  that,  as  a  general  rule,  the  seller  of  per- 
sonalty can  give  no  better  title  than  he 
possesses,  which  is  the  basis  of  the  doc- 
trine of  lis  pendens,  and  is  as  applicable  to 
personalty  as  to  realty.  Sec  further.  Park 
V.  Johnson,  11  Wend.  453;  Kellogg  v. 
Fancher,  23  Wis.  1;  Scudder  v.  Van  Am- 
burgh,  Edw.  Ch.  30;  Haddens  v.  Spaders, 
20  Johns.  573;  McRary  v.  Fries,  4  Jones 
(N.  C),  Eq.  234;  Fletcher  v.  Ferrell,  9 
Dana  (Ky.),  377;  Leitoh  v.  Welk,  48 
Barb.  650;  GrifiSth  v.  Griffith,  1  Hoffman, 
153;  Jackson  v.  Ketchuni,  8  Johns.  479; 
Harris  t.  Carter's  Admr.,  3  Sttw.  233  ; 
Orwiggs  V.  Myers,  3  Bibb,  279;  Jackson 
V.  Andrews,  7  Wend.  152;  Lodge  v.  Sim- 
onton,  2  Pa.  439  ;  Boiling  v.  Carter,  9 
Ala.  921;  Chandron  v.  Magee,  8  Ala.  670; 
Green  v.  White,  7  Blackf.  242  ;  Walker 
I/.  Butz,  1  Yeates,  574. 

'  St.  Louis  &  San  Francisco  Rv.  Co.  v. 
Wilson,  114  U.  S.  60  ;  Central  Ry.  Co. 
V.  Mills,  113  U.  S.  249  ;  Thayer  v.  Life 
Asaoc,  112  U.  S.  717. 
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was  made  for  the  benefit  of  the  assignee,  by  which  he  took  an  in- 
demnity for  himself  and  the  bankrupt  estate.  And  as  the  assignee 
was  not  liable  as  a  stockholder,'  the  plaintiffs  by  their  contract  of 
indemnity  assumed  no  liability,  and  held  the  bonds  unfettered  by 
any  equities  or  conditions,  and  retained  their  right  to  enforce  the  in- 
dividual liability  of  the  stockholders  for  the  payment  of  the  bonds.^ 

Statutes  requiring  water  companies,  gas  companies,  and  other 
companies  of  like  character,  to  supply  their  customers  at  prices  to 
be  fixed  by  the  municipal  authorities  of  the  locality,  are  within 
the  scope  of  legislative  power,  unless  prohibited  by  constitutional 
limitations  or  valid  contract  obligations.  Whetlier  expedient  or 
not,  is  a  question  for  the  legislature,  not  the  courts.^ 

Bonds  were  issued  by  a  railway  company  in  the  Dominion  of  Can- 
ada. By  an  Act  of  Parliament  thei-e,  it  was  enacted  that  new  bonds 
were  to  be  exchanged  for  the  old  ones  ;  an  arrangement  to  that 
effect  having  been  previously  assented  to  by  a  large  majority  of 
the  stockholders  of  the  compan  ,  and  of  the  bondholders.  The 
United  States  Supreme  Court  held ':  1.  That  as  there  was  no  con- 
stitutional prohibition  in  Canada  against  the  passing  of  laws  impair- 
ing the  obligation  of  contracts,  and  as  the  Parliament  there  had 
exclusive  legislative  authority  over  the  corporation  and  the  gen- 
eral subjects  of  bankruptcy  and  insolvency  in  that  jurisdiction, 
that,  therefore,  the  act  was  binding  there.  2.  That  parties  in  this 
country  who  were  holders  of  some  of  the  original  bonds,  having 
bought  them  with  notice,  in  legal  effect,  that  they  were  entering 
into  contract  relations  with  a  foreign  corporation  created  for  a 
public  purpose,  and  carrying  on  its  business  within  a  foreign  jur- 
isdiction, took  the  bonds  subject  to  the  principle  that  whatever 
disabilities  were  placed  upon  the  corporation  at  home,  it  retained 
abroad,  and  whatever  legislative  control  it  was  subjected  to  at 
home  must  be  recognized  and  submitted  to  by  those  who  dealt 

1  South  Staffordshire  Rj-.  Co.  v.  Burn-  Munn  v.  Illinois,  94  U.  S.  113,  that  it 
side,  5  Ex.  129  ;  Furdoonjee's  Case,  3  Ch.  is  within  the  power  of  the  government 
Div.  268  ;  Hx  parte  Davis,  3  Ch.  Div.  to  regulate  the  prices  at  which  water 
463  ;  Streeter  v.  Sumner,  31  N.  H.  542  ;  shall  be  sold  by  one  who  enjoys  a  vir- 
Amory  v.  Lawrence,  3  Cliff.  523  ;  Eugely  tual  monopoly  of  the  sale,  and  that  such 
u.  Robinson,  19  Ala.  404.  regulations  do  not   deprive   a   person   of 

2  American  File  Co.  v.  Garrett,  110  his  property  without  due  process  of  law. 
U.  S.  288.  As  purchasers  for  value,  they  Where,  by  the  constitution  and  the  le- 
were  entitled  to  all  the  rights  of  6oB(J/rfe  gislation  under  it,  municipal  authorities 
holders  ibr  value,  among  which  was  the  have  been  created  a  special  tribunal  to 
right  to  enforce  payment  from  the  stock-  regulate  such  matters,  their  duties  are 
holders  of  the  company.  Swift  v.  Tyson,  judicial  in  their  nature,  and  they  are 
16  Pet.  1 ;  Gates  y.  National  Bank,  100  bound  in  morals  and  in  law  to  exercise 
U.  S.  239  ;  Railroad  Co.  v.  National  an  honest  judgment  as  to  all  such  mat- 
Bank,  102  U.  S.  14.  ters  submitted  for  their  official  determin- 

2  Spring  Valley  Waterworks  v.  Schot-      ation.     Spring   Valley   Water   Works    v. 
tier,  110  U.  S.  347,  353.     The  question     Shottler,  110  U.  S.  354. 
was    settled    by    what    was    decided    in 
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with  it  elsewliere  ;  and  that,  therefore,  the  Canadian  Act  of  Par- 
liament relating  to  the  bonds  was  binding  on  them.  3.  That 
tlie  Canadian  Act  of  Parliament,  in  dealing  with  an  embarrassed 
and  msolvent  railway  company,  and  in  providing  for  its  reorgan- 
ization in  the  interest  of  all  concerned,  was  not  passing  an  act 
which,  if  passed  in  this  country,  would  have  been  in  conflict  witli 
the  Constitution  of  the  United  States,  which,  although  prohibiting 
States  from  passing  laws  impairing  the  obligation  of  contracts" 
allows  Congress  "to  establish  uniform  laws  on  the  subject  of 
bankruptcy  throughout  the  United  States  ; "  the  Canadian  act 
being  in  entire  harmony  with  the  spirit  of  bankrupt  laws,  the 
binding  force  of  which,  upon  those  who  are  subject  to  the  juris- 
diction, being  recognized  by  all  civilized  nations.' 

Where  an  individual  liability  attaches  to  a  shareholder  in  a 
company,  that  liability  continues  to  attach  itself  to  him  until, 
without  fraud  as  against  the  creditors  of  the  company,  for  whose 
protection  the  liability  is  imposed,  he  relieves  himself  from 
it.  That  he  can  do  by  a  bond  fide  transfer  of  the  stock.  But 
where  the  transferor,  possessed  of  information  showing  that 
there  is  good  ground  to  apprehend  the  failure  of  the  bank, 
colludes  and  combines  with  an  irresponsible  transferee,  with  the 
design  of  substituting  the  latter  in  his  place,  and  of  thus  leav- 
ing no  one  with  any  ability  to  respond  for  the  individual  liability 
imposed,  in  respect  of  the  shares  of  stock  transferred,  the  trans- 
action will  be  decreed  to  be  a  fraud  on  the  creditors,  and  he  will 
be  held  to  the  same  liability  to  the  creditors  as  before  the  trans- 
fer. He  will  be  still  considered  as  a  shareholder  quoad  the  credit- 
ors, although  he  may  be  able  to  show  that  there  was  a  full  or  a 
partial  consideration  for  the  transfer,  as  between  himself  and  the 
transferee.^ 

'  Canada  Southern  Railway  Company  fer,  that  the  transfer  must  be  complete 

V.  Gebhard,   109  U.   S.   627.      See    Cam-  and  entire,  or  one  really  transferring  the 

brian    Railways    Company's   Scheme,   L.  ownership  as  between  the  parties  to  it. 

R.  3  Ch.    294,  per  Lord  Cairns  ;  London  But  there  is  nothing  in  the   statute  af- 

Financial   Association    v.    Wrexham,   &c.  firming,  as  another  limit,  that  the  transfer 

R.   R.  Co.,  L.   R.   18  Eq.   566;  Bank  of  must  not  be  to  a  person  known  to  be  irre- 

Augusta  0.  Earle,  13  Pet.  588;  Railroad  sponsible,  and  eollusively  made,  with  the 

V.   Koontz,   104  0.  S.   12  ;   Relf   v.  Run-  intent  of  escaping  liability  and  defeating 

del,  103  U.  S.  226  ;    Paul  u.  Virginia,  8  the  rights  given   by  statute  to  creditors. 

Wall.  168.  In  such  case,  the  assignee  may  be  liable 

^  Bowden  v.  Johnson,  107  U.  S.   251.  as  a  shareholder,  succeeding  to  the  liabili- 

The   question   in   this   case   arose   under  ties  of  the  assignor  ;  but  that  is  no  reason 

the  Banking  Act  of  1864,  c.  106,  which  why  the  assignor  should  not,  at  the  elec- 

dcclares   that   every   person    becoming   a,  tion   of   creditors,    still  be   treated   as   a 

shareholder  by  transfer  succeeds  to  all  the  shareholder  ;    he   having,    to   escape   lia- 

liabilities  of  the  prior  holder.     But  it  was  bility,  perpetrated  a  fraud  on  the  statute. 

held  in  National  Bank  v.  Case,  99  U.  S.  This  is  the  view  enforced  by  the  Chief 

628,  that  a  transfer  on  the  books  of  the  Justice  in  Davis  v.  Stevens,  17   Blatchf. 

bank  is  not  in  all  cases  enough  to  extin-  259  ;  Bowden  o.  Johnson,  107  U.  S.  251, 

guish  liability.     The  court,  in  that  case,  261. 
declared,  as  one  limit  of  the  right  to  trans- 
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A  subscriber  to  the  stock  of  a  company  is  not  liable  at  law  to 
creditors  of  the  company,  for  his  unpaid  subscription.  The  sub- 
scription is  part  of  the  assets  of  the  company,  so  far  as  creditors 
are  concerned.  The  stockliolder  is  liable  to  the  extent  that  the 
subscription  represented  by  his  stock  requires  him  to  contribute 
to  the  corporate  funds,  and  when  sued  for  the  money  he  owes,  it 
must  be  in  a  way  to  put  what  he  pays,  directly  or  indirectly,  into 
the  treasury  of  the  corporation  for  distribution  according  to  law. 
No  one  creditor  can  assume  that  he  alone  is  entitled  to  what  any 
stockholder  owes,  and  sue  at  law  so  as  to' appropriate  it  exclusively 
to  himself.' 

Coupons  detached  from  bonds  which  have  not  matured,  though 
the  coupons  are  overdue,  have  not  thereby  lost  the  quality  of 
negotiability  by  the  law  merchant ;  ^  and  being  made  payable  to 
bearer,  they  are  payable  to  anybody,  and  the  holder  is  not  affected 
by  the  disability  of  the  first  receiver  thereof  to  sue.^ 

Section  201  of  the  Revised  Statutes  of  the  United  States  prohib- 
its banks  making  any  loan  or  discount  on  the  security  of  their  own 
stock,  but  no  penalty  is  imposed  for  contravening  the  provisions 
of  the  act.  The  plaintiff,  having  borrowed  money  from  a  bank  on 
the  security  of  its  stock,  brought  an  action  after  default  by  him 
and  sale  of  the  stock  by  the  bank.  The  United  States  Supreme 
Court  held,  reversing  the  decision  of  the  Circuit  Court,  that,  as  the 
bank  and  borrower  were  equally  the  subjects  of  legal  censure  they 
would  be  left  by  the  courts  where  they  had  placed  themselves ; 
that,  after  the  contract  had  been  executed,  and  the  security  no  lon- 
ger subsisted  in  the  hands  of  the  bank,  no  one  but  the  government 
could  urge  a  prohibition  against  the  legality  of  the  transaction.* 

In  Ottawa  v.  National  Bank,"  it  was  contended  that  an  assio-n- 
nient  or  indorsement  of  the  bonds  by  the  payee  named  in  them  is, 
by  the  laws  of  Illinois,  a  prerequisite  to  pass  the  legal  title  in  the 
bonds,  and  to  authorize  a  suit  by  the  holder  in  his  own  name,  al- 
though they  are  also  made  payable  to  bearer.  But  the  United 
States  Supreme  Court  held  that  in  Illinois  as  in  New  York,^  the 

1  Patterson  v.  Lynde,  106  U.  S.  519  ;  107  U.  S.  676.  There  is  also  another  view 
Sawyer  v.  Hoag,  17  Wall,  610  ;  Ladd  o.  on  which  the  holding  in  the  case  can  be 
Cartwnght,  7  Oreg.  329.  sustained.     The   borrower  authorized  the 

2  Thompson  o.  Perrine,  106  U.  S.  589  ;  bank,  in  a  certain  contingency,  to  sell  his 
Cromwell  v.  County  of  Sac,  96  U.  S.  51.  shares.     This  was  not,  in  itself,  unlawful. 

3  Thompson  v.  Perrine,  supra  ;  Bank  The  shares  being  sold  pursuant  to  the  au- 
oi  Kentucky  v.  Wister,  2  Pet.  318,  326 ;  thority,  the  proceeds  would  be  in  the  bank 
Thomson  v.  Lee  County,  3  Wall.  327  ;  as  the  borrower's  propprty,  and  the  money 
Bushnell  v.  Kennedy,  9  Wall.  387  ;  City  loaned  would  be  an  offset  to  the  proceeds. 
of   Lexington   v.    Butler,    14  Wall.   282  ;  Ibid.  p.  678. 

Cooper  V.  Town  of  Thompson,  13  Blatchf.  5  JOSU.  S.  342. 

434;  Coe  v.  Cayuga  Lake  R.  R.  Co.,  19  «  Brush    v.     Admstrs.    of    Reeves,    3 

Blatchf.  522.  _  Johns.  439  ;  Dean  v.  Hall,  17  Wend.  214. 
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holder  of  negotiable  securities  payable  to  a  person  named,  or 
bearer,  whether  they  are  indorsed  or  not  by  such  payee,  acquires, 
by  delivery  merely,  the  legal  title,  and  the  consequent  right  to  sue 
thereon  in  his  own  name.' 

Parties  who  have  purchased  stock,  have  accepted  it,  and  re- 
ceived interest  on  it  for  years,-  are  estopped  from  questioning  the 
validity  of  the  transaction,  and  of  repudiating  their  character  of 
stockholders  in  the  company  whose  stock  they  thus  hold.^ 

The  following  is  a  statutory  provision  of  the  State  of  Pennsyl- 
vania, regulating  banks :  — 

"  The  stock  of  the  bank  shall  be  assignable  and  transferable  on 
the  books  of  the  corporation  only,  and  in  the  presence  of  the 
president  or  cashier,  in  such  manner  as  the  by-laws  shall  ordain  ; 
but  no  stockholder  indebted  to  the  bank  for  a  debt  actually  due 
and  unpaid,  shall  be  authorized  to  make  a  transfer  or  receive  a 
dividend  until  such  debt  is  discharged,  or  security  to  the  satisfac- 
tion of  the  directors  given  for  the  same." 

In  National  Bank  v.  Watsontown  Bank,^  it  was  held  that  while 
this  gave  the  bank  a  lien  on  the  stock  for  the  indebtedness  of  the 
stockholder,  which  would  follow  the  stock  in  the  hands  of  an  as- 
signee, yet  the  clause  does  not  prevent  the  bank  from  waiving  its 
right,  nor  prevent  the  cashier  from  acting  for  the  directors  by 
virtue  of  an  express  or  implied  authority.  In  that,  as  in  other 
matters  of  ordinary  business  within  the  general  scope  of  his  offi- 
cial duty,  he  is  their  appropriate  representative.* 

1  Johnson  v.  County  of  Stark,  24  111.  111.  139  ;  Town  of  Eagle  v.  Kohn,  84  111. 

75 ;    Roberts  v.   Bolles,    101  U.  S.    119.  292. 

The  cases  of  Garvin  v.  Wlswell,  38  111.  ^  Branch  v.  Jesup,  106  U.  S.  468. 

215,   and  Turner   i,.    Peoria,    &c.   R.    R.  ^  lOS  U.  S.  217.  ,„„  „  „    j.^ 

Co.  95  111.  134,  are  distinguishable,  be-  ■•  So,  m  Case  v.  Bank,  100  U.  b.  446, 

cause,  in  these  cases,  the  instruments  sued  it  was  held,  that  the  cashier,  who  repre- 

on  were  not  negotiable,  in  the  sense  of  the  sented  the  bank  m  the  act  of  transfer,  was 

law  merchant,  so  as  to  exclude  defences  or  authorized  to  bind  the  bank,  m  consum- 

evidence  of  invalidity,  even  when  held  by  mating  the  transaction,  by  virtue  of  lus 

a.  bond  Me  pmchaser.    See  Wall  w.  County  office,  in  the  absence  of  any  by-law,  ac- 

of  Monroe,  103  U.  S.  74.     In  Johnson  v.  cording  to  the  usage  of  the  business  and 

County  of  Stark,  24  111.  75,  Walker,  J.,  the  practice  of  the  particular  bank,  pre- 

said,  in  reference  to  municipal  bonds  and  sumed  to  be  known  to  and  approved  by 

coupons  issued  to  railroad  companies  :  "  It  the  directors.     See  also   Wild  ^-  Bank   3 

seems  to  be  the  well-settled  doctrine  that  Mason,  505;  Lloyd  i;   Bank   1 5  Pa.  172  ; 

state,  county,  city,  and  other  bonds  and  Bank   v.    Warren,  7  Hill     91  ;    Bank   v 

securities  of  this  character  are  negotiable  Steward,   37  Me.    519,   522.      It  may  be 

bv  delivery  only,  without  indorsement,  in  fairly  presumed,  that  the  principal  officer 

tile  same  manner  as  bank-bills,  especially  or  clerk  in  attendance  at  the  1^^°^  I'lrmg 

when   thev  are  payable   to   bearer."     In  the  usual  hours  of  bnsiness,  is  authonzed 

that   case,"  the   coupon   was   not  payable  to  permit  the  transfer  of  shares  when  the 

either  to  order  or  to  bearer,  but  the  prom-  case  presented  is  one  proper  to  be  allowed, 

ise  was  to  pay  the  amount  named  "  on  this  Bank  v.  Kortiight    22  Wend.  348,   350. 

coupon."     The  court  ruled  that  the  holder  A  special  assumpsit  will  lie,  m  the  name 

of  the  coupon  could  sue  and  recover  in  of  the  party  injured  by  the  refusa    against 

his  own  name.     See  New  Hope  Delaware  a  corporation  for  i?>P™Pf  ^  ^-^f^f  °g  *° 

Bridge  Co.  v.   Percy,  11  111.  467  ;  Super-  make  a  transfer  of  shares  of  capital  stock, 

visors  of  Mercer  County  v.  Hubbard,  45  Kortright  v.  Bank,  20  Wend.  91. 
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Under  the  above  statute,  A.  borrowed  money  of  B.,  to  whom  he 

assigned  and  delivered  his  certificate  of  stock  as  collateral  secur- 
ity, with  authority  to  sell  in  case  of  default  in  payment.  On  A.'s 
default,  B.  sent  the  certificate  to  the  cashier  of  the  bank,  who  made 
the  requisite  entries  on  the  stock  ledger  which  he  kept,  it  being 
the  only  book  except  the  book  of  certificates  showing  the  transfer 
of  stock,  and  it  was  his  practice  to  keep  the  account  of  such 
transfers  without  consulting  the  directors  in  each  case.  The  lat- 
ter had  adopted  no  by-law-on  the  subject.  On  B.'s  instructing  the 
cashier  to  sell  the  stock,  the  latter  informed  him  that  it  would  not 
be  necessary  to  send  him  a  certificate,  but  to  forward  a  power  of 
attorney,  which  B.  did.  Part  of  the  stock  was  sold  ;  the  proceeds 
were  remitted,  and  the  proper  entries  were  made  on  the  stock 
ledger.  A.  subsequently  became  insolvent.  He  was  indebted  to 
the  bank,  and,  on  the  directors  refusing  to  approve  the  transfer, 
B.  brought  suit  to  compel  the  issue  to  him  of  the  customary  cer- 
tificate of  stock.  It  was  held,  1.  That,  as  between  A.  and  B.,  the 
title  to  the  stock  passed  by  A.'s  delivery  of  the  certificate  with  the 
accompanying  power  of  attorney.  2.  That  the  acts  of  the  cashier 
were  binding  on  the  bank,  and  the  transfer  by  him,  made  on  the 
stock  ledger,  vested  in  B.  a  complete  and  unincumbered  title  to 
the  stock,  and  a  right  to  the  usual  certificate  as  evidence  of  his 
ownership.  3.  That  had  B.  acquired  merely  an  equity,  based  on 
his  contract,  the  legal  right  of  the  bank  to  assert  its  lien  was  lost 
by  its  own  laches,  and  the  enforcement  of  it  would,  under  the  cir- 
cumstances, operate  as  a  fraud. ^ 

In  Scovill  V.  Thayer ,2  the  following  principles  were  laid  down :  — 
'First.     As  a  general  rule,  corporations  can  have  and  exercise 
only  such  powers  as  are  expressly  conferred  on  them  by  the  act 
of  incorporation,  and  such  implied  powers  as  are  necessary  to  en- 
able them  to  perform  their  prescribed  duties.^ 

Second.  A  corporation  has  no  implied  power  to  change  the 
amount  of  its  capital  as  prescribed  in  its  charter,  and  all  attempts 
to  do  so  are  void.*  The  attempt  to  increase  the  stock  of  the  com- 
pany beyond  the  limit  fixed  by  its  charter  being  ultra  vires,  the 

1  National  Bank  v.  Watsontown  Bank,  duty,  he  is  their  appropriate  representa- 

105  U.  S.  217.     The  court  held  that  the  tive.     /6id.  at  p.221. 

clause  Avhich  denies  to  the  stockholder  the  2  ]05  U.  S.  143. 

lirivilege   of    making   a    transfer    of    his  s  Fertilizing  Company  v.  Hyde  Park, 

stock,  while  a  debtor,   until   his   debt  is  97    IT.    S.    659  ;    Salomons    u.   Laing,  12 

discharged  or  secured  to  the  satisfaction  Beav.  339  ;  Eastern  Counties  Railway  v. 

of  the  directors,  does  not  forbid  the  bank  Hawkes,  5  H.  L.  Cas.  331. 

to  waive  its  rights,  or  prevent  the  cashier  *  Mechanics'    Bank   v.    New   York   & 

from  acting  for  the  directors,  by  virtue  of  N.    H.   R.   R.  Co.,   13  N.    Y.   599  ;  New 

an  express  or  implied  authority.'     In  this,  York  &  N.  H.  R.  R.  Co.  v.  Schuyler,  34 

as  in  other  matters  of  ordinary  business,  N.  Y.  30  ;  Eailway  Company  v.  Allerton, 

within  the  general  scope  of  his  official  18   Wall.   233  ;    Stace   &  Worth's   Case, 

L.  R.  4  Ch.  Ap.  682,  n. 
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increased  stock  itself  is  therefore  void.  It  confers  on  tlie  holders  no 
rights,  and  subjects  them  to  no  liabilities.  The  contract  to  pay  for 
spurious  shares  is  without  consideration,  and  cannot  be  enforced. 

Third.  Where  a  corporation  is  absolutely  without  power  to  in- 
crease its  stock  above  a  certain  limit,  the  acquiescence  of  the 
shareholder  can  neither  give  it  validity,  nor  bind  him  or  the  cor- 
poration.i  Therefore,  where  one  has  attended  by  proxy  the  meet- 
ings at  which  the  increase  of  the  stock  beyond  the  limit  imposed 
by  law  was  voted  for,  and  having  received  certificates  for  the 
stock  thus  voted  for,  and  after  such  increase  the  company,  by  its 
agents,  has  held  itself  out  as  possessing  a  capital  of  $400,000,  and 
invited  and  obtained  credit  on  the  faith  of  such  representations, 
he  is  not  estopped  from  setting  up  the  nullity  of  the  unauthorized 
stock  ;  the  case  differing  from  that  where  the  corporation  has  the 
power  to  issue  stock,  and  where  the  stockholders  have  been  held 
estopped  from  setting  up  informalities  in  such  issue.^ 

Fourth.  As  it  is  a  general  i"ule  that  a  holder  of  claims  against 
an  insolvent  corporation  cannot  set  them  off  against  his  liability 
for  an  assessment  on  his  stock  in  the  corporation,  in  a  suit  by  an 
assignee  in  bankruptcy,^  therefore  one  who  lias  paid  calls  on  unau- 
thorized stock  cannot  set  off  such  payments  against  calls  on  his 
authorized  stock. 

Fifth.  An  agreement  between  a  company  and  its  stockholders 
that  the  latter  shall  not  be  called  upon  to  pay  any  further  assess- 
ments on  their  stock,  is  valid  as  between  themselves,  and  in  Eng- 
land it  has  been  held  in  recent  cases  that  not  only  is  the  company, 
but  its  creditors  also  are  bound  by  such  a  contract.*  But  in  this 
country,  it  is  held  that  such  a  contract,  though  binding  on  the 
company,  is  a  fraud  in  law  on  its  creditors,  which  they  can  set 
aside,  — that  when  their  rights  intervene,  and  their  claims  are  to 
be  satisfied,  the  stockholders  can  be  required  to  pay  their  stock  in 
full ;  s  the  reason  being  that  the  stock  subscribed  is  considered  in 
equity  a  trust  fund  for  the  payment  of  creditors." 

Sixth.  When  stock  is  subscribed  to  be  paid  upon  call  of  the 
company,  and  the  company  neglects  or  refuses  to  make  the  call, 
as  a  court  of  equity  will  do  what  it  is  the  duty  of  the  company  to 

1  Lathrop  V.  Kneeland,  46  Barb.  432  ;  H.  L.  (Sc.)  29  ;  Currie's  Case,  3  Re  G.  J- 

Macklev's  Case,  1  Ch.  D.  247  ;  Zabriskie  v.  &  S.  367;  Carlmg,  Hespeler,  and  Walsh  s 

rievelarid    &c    R    R.  Co.  23  How.  381.  Cases,  1  Ch.  D.  115. 

^  S  on    «    Tkl.ilcock,   91   U.  S.  45  ;  ^  Sawyer  ..  Hoag,  17  Wall    610  ;  New 

Chubb  V.  Upton,  95  U.  S.  665  ;  Pullman  Albany  v.  Burke,  U  Wall.  96  ;  Burke  v. 

TTntnTi    Qfi  IT   S   328  Smith,  16  Wall.  390. 
"•VCye'r'^.-Ho'ai'     17    Wall.     610;  e  Wood   .     Dnmmer,    3    Mass     308; 

San<rer  ■!)   Upton,  91   U.  S.  56;  Scarainon  Mumma    v.    Potomac   Co.,   8    i^et.  ^ai  , 

„  Kimbail   92  U.  S.  362  ;  County  of  Mor-  Ogilvie  v.  Knox  Insurance  Co.,  22  How. 

gan  V.  Allen,  103  U.  S.  498.  387;  Sawyer  v.  Hoag,  supra. 

*  Waterhou.se   ti.   Jamieson,    L.   R.    2 
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do,  the  court  may  itself  make  the  call,  if  the  interests  of  the  cred- 
itors require  it.^  But,  under  such  circumstances,  before  there  is 
anj'  obligation  upon  the  stockholder  to  pay  without  an  assessment 
and  call  by  the  company,  there  must  be  some  order  of  a  court  of 
competent  jurisdiction,  or,  at  the  very  least,  some  authorized  de- 
mand upon  him  for  payment.  And  the  statute  of  limitations  does 
not  begin  to  run  in  his  favor  until  such  order  or  demand.^ 

The  defendant  was  the  owner  of  eighty-five  shares  of  fully  paid- 
up  stock  in  the  National  Bank  of  Missouri.  On  May  16,  1877,  he 
sold  liis  stock  to  a  broker,  to  whom  he  delivered  his  stock  certifi- 
cate, indorsed  with  a  blank  power  of  attorney,  authorizing  the 
attorney,  whose  name  might  be  subsequently  inserted  by  the 
broker,  or  any  other  party  becoming  the  owner  of  the  certificate, 
to  transfer  it  on  the  books  of  the  bank  according  to  its  regula- 
tions. He  was  paid  by  the  broker,  who  withheld  from  the  defend- 
ant the  name  of  the  purchaser.  The  broker  was  representing  the 
president  of  the  bank,  one  of  the  bookkeepers  of  which  filled  up 
the  power  of  attorney  with  his  own  name,  by  direction  of  the 
broker,  and  transferred  the  stock  on  the  stock  register  of  the  bank 
in  the  president's  name,  as  trustee.  By  the  regulations  of  the 
bank,  stock  was  only  transferable  in  person  or  by  attorney.  Tlie 
president  gave  his  own  check  to  the  broker  for  the  stock,  and  the 
check,  on  presentation,  was  paid  out  of  the  president's  own  funds. 
The  president  was  in  the  habit  of  dealing  in  the  stock,  and,  on 
May  29,  he  voted  on  the  stock  bought  from  the  defendant.  Tlie 
stock  in  the  other  bank  books  was  entered  as  bought  for  the  bank, 
and,  by  the  president's  directions,  he  was  credited  with  the  pur- 
chase-money, which  was  charged  to  the  bank.  Neither  the  de- 
fendant nor  the  broker  had  any  knowledge  of  this,  but  the  book- 
keeper, whose  name  was  filled  in  the  power  of  attorney,  had  such 
knowledge.  The  purchase  on  the  part  of  the  bank  was  illegal. 
Tlie  bank  having  failed  on  June  20,  the  receiver  brought  an  action 
to  set  aside  the  purchase  of  the  stock,  and  to  have  the  defendant 
declared  a  stockholder,  and  ordered  to  repay  the  money  which  he 
had  received,  on  the  ground  that  the  knowledge  of  the  attorney 
who  transferred  the  stock  was  the  knowledge  of  his  principal,  the 
defendant.  The  court  held  ^  that  the  validity  of  the  sale  and  its 
completeness  had  to  be  determined  by  the  relation  which  the  con- 
tracting parties  at  the  time  openly  bore  to  each  other ;  that,  there 

1  Curry  v.  Woodward,  53  Ala.  371  ;  293;  Sinkler  i>.  Turnpike  Co.,  3  Pa.  149  ; 
Eobinson  v.  Bank  of  Darien,  18  Ga.  65  ;  "Walter  v.  Walter,  1  Whart.  292  ;  Quigg 
Ward  r.  Griswoldville  Manuf.  Co.,  16  v.  Kittridge,  18  N.  H.  137  ;  Nimnio  v. 
Conn.  593.  Walker,  14  La.  An.  581. 

2  Van  Hook  v.  Whitlock,  3  Paige,  409  ;  8  Johnston  v.  Laflin,  103  U.  S.  800. 
Salisbury  v.  Black's  Admstr.,  6  Har.  &  J. 


PAET   v.]  CORPORATIONS.  393 

being  no  imputation  of  fraud,  the  validity  of  the  sale  could  not 
be  made  to  depend  upon  the  accident  of  the  immediate  purchaser, 
or  of  the  party  to  whom  he  might  transfer  the  certificate,  employ- 
ing, to  make  the  formal  transfer,  one  who  was  acquainted  with 
the  secret  interests  of  others  in  the  shares.  Of  course  the  result 
would  have  been  otherwise  if  the  sale  had  been  made  by  the  de- 
fendant merely  to  evade  his  just  responsibility  as  a  stoclcholder, 
or  to  work  a  fraud  upon  other  stockholders  or  creditors  of  the 
bank.i 

The  agent  of  an  insurance  company  applied  to  the  defendant  to 
subscribe  for  stock.  He  assented,  and  executed  a  bond,  acknowl- 
edging the  receipt  of  ten  shares  of  the  stock,  in  consideration  of 
which  he  bound  himself  to  pay  the  price  of  the  stock  in  instalments, 
twenty-hve  per  cent  '•  upon  receipt  of  stock  certificate,"  and  the 
balance  at  later  dates.  At  the  time  of  executing  the  bond,  he 
paid  twenty-five  dollars  on  account  of  the  stock.  The  defendant's 
name  was  entered  on  the  books  as  a  stockholder,  and  puhlished  in 
their  publications  as  one  of  the  stockholders  ;  the  defendant  having 
no  knowledge  of  the  publication.  Soon  after,  in  conset(uence  of 
losses  by  fire,  the  company  became  bankrupt,  the  defendant  hav- 
ing paid  nothing  further,  and  no  stock  certificate  having  been 
delivered  to  him.  In  an  action  by  the  assignee  in  bankruptcy, 
the  judges  of  the  Circuit  Court  were  equally  divided  as  to  whether 
the  delivery  of  a  stock-certificate  was  necessary  to  make  the  de- 
fendant liable.  The  United  States  Supreme  Court  held  ^  that  his 
receipt  for  the  stock  was  an  acknowledgment,  so  far  as  he  was 
concerned,  that  he  had  become  a  stockholder,  and,  after  an  accept- 
ance by  the  company,  his  liability  was  fixed  wliether  any  publica- 
tion was  made  or  not.  The  publication  was  only  important  as  a 
means  of  showing  that  his  subscription  made  to  an  agent  had  been 
accepted  and  ratified  by  the  company.     The  entries  on  the  book 

1  The  transfer  of  shares  in  the  national  absence  of  other  knowledge,  are  only 
banks  is  not  governed  by  different  rules  bound  to  look  to  the  books  of  registry  of 
from  those  which  are  ordinarily  applied  the  bank.  But,  as  between  the  parties  to 
to  the  transfer  of  shares  in  other  corpo-  a  sale,  it  is  enough  that  the  certificate  is 
rate  bodies.  Johnston  v.  Laflin,  103  U.  S.  delivered  with  authority  to  the  purchaser, 
804.  The  entry  of  the  transaction  on  the  or  any  one  he  may  name,  to  transfer  it  on 
books  of  the  bank  where  stock  is  sold,  is  the  books,  and  the  price  is  paid.  If  a 
required,  not  for  the  translation  of  the  subsequent  transfer  of  the  certificate  be 
title,  but  for  the  protection  of  the  parties  refused  by  the  bank,  it  can  be  compelled 
and  others  dealing  with  the  bank,  and  at  the  instance  of  either  of  the  parties, 
to  enable  it  to  know  who  are  its  stock-  Bank  v.  Lanier,  11  Wall.  369  ;  Webster 
holders,  entitled  to  vote  at  their  meetings  v.  Upton,  91  U.  S.  65 ;  Bank  of  Utica  v. 
and  receive  dividends  when  declared.  It  Smalley,  2  Cow.  770;  Gilbert  _«.  Man- 
is  necessary  to  protect  the  seller  against  Chester  Iron  Co.,  11  Wimd.  627  ;  Com- 
subsequent  liability  as  a  stockholder,  and  raercial  Bank  of  Buffalo  v.  Kortright,  22 
perhaps  also  to  protect  the  purchaser  Wend.  348  ;  Sargeant  v.  Franklin  Ins. 
against  proceedings  of  the  seller's  credit-  Co.,  8  Pick.  90. 
ors.       Purchasers   and   creditors,    in   the  2  Hawley  v.  Upton,  102  U.  S.  314. 
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had  the  same  effect.  And  although  the  company  could  not  have 
recovered  against  him  without  a  tender  of  the  certificate,  the  as- 
signee, as  representing  the  creditors,  had  a  right  to  recover  from 
him  on  his  general  liability  to  pay  for  his  stock,  which,  by  his 
subscription,  he  agreed  he  would  pay.^ 

Under  the  Bank  Act  of  1864,^  the  stockholders  are  liable  to 
the  extent  of  the  amount  of  their  stock  therein,  at  the  par  value 
thereof,  in  addition  to  the  amount  invested  in  such  shares,  but 
tliey  are  responsible  equally  and  ratably,  and  not  for  one  another. 
Hence,  solvent  stockholders  are  not  liable  for  deficiencies  caused' 
by  the  insolvency  of  other  stockholders.^  This  rule  has  been 
applied  under  statutes  not  containing  such  words  as  we  hav6 
italicized.* 


1  In  delivering  judgment  the  court 
say:  "It  cannot  be  doubted  tliat  one 
wiio  has  become  bound  as  a  subscriber  to 
the  capital  stock  of  a  corporation  must 
pay  his  subscription  if  required  to  meet 
the  obligations  of  the  corporation.  A  cer- 
tificate in  his  favor  is  not  necessary  to 
make  him  a  subscriber.  All  that  need  be 
done,  so  far  fus  creditors  are  concerned,  is 
that  the  subscriber  shall  have  bound  him- 
self to  become  a  contributor  to  the  fund 
which  the  capital  stock  of  the  corporation 
represents.  If  such  an  obligation  exists, 
the  courts  can  enforce  the  contribution 
when  required.  After  having  bound  him- 
self to  contribute,  he  cannot  be  discharged 
from  the  obligation  he  has  assumed  until 
the  contribution  has  actually  been  made, 
or  the  obligation  in  some  lawful  way 
extinguished."  Upton  o.  Trebilcoek,  91 
U.  S.  45;  Webster  v.  Upton,  91  U.  S.  65. 
This  is  a  very  different  case  from  those  we 
have  considered  previously  in  this  Part 
(see  ante,  p.  352  et  seq.),  where  a  party  was 
simply  an  applicant  for  .shares.  In  this 
case  there  is  the  express  acknowledgment 
of  the  receipt  of  a  definite  number  of 
shares  ;  a  payment  is  made  on  account  of 
them,  and  a  written  agreement  to  pay  the 
balance  for  the  specified  number  of  shares 
is  signed  by  the  party,  and  delivered  by 
him  to  the  agent  of  the  company.  The 
court,  on  these  facts,  say :  "The  paper  he 
signed  was  delivered  to  the  company  by 
the  agent  who  got  it.  That  it  was  ac- 
cepted by  the  company  as  a  siibscription 
[not  as  an  application,  mark.  Auth.]  is 
shown  conclusively  by  the  fact  that  his 
name  was  entered  on  the  books  as  a  stock- 
holder, and  publication  made  accordingly. 
It  matters  not  that  he  had  no  knowledge 
of  such  a  publication.  His  receipt  for  the 
stock  loas  an  acknowledgrnent,  as  far  as  he 
was  concerned,  that  he  had  become  a  stock- 
holder,  and   after   an  acceptance   by  the 


company  his  liability  was  fixed,  whether 
any  publication  was  made  or  not.  The 
publication  is  only  important  as  a  means 
of  showing  that  his  subscription  made  to 
an  agent  had  been  accepted  and  ratified 
by  the  company.  The  entries  on  the  books 
had  the  same  effect.  The  publication  only 
made  it  more  notorious.  The  ultimate  fact 
to  be  established  is,  that  a  subscription 
had  not  only  been  made  by  Hawley,  but 
accepted  by  the  company."  Hawley  v. 
Upton,  102  U.  S.  314.  The  difference 
between  this  class  of  cases,  where  the 
party  subscribes  for  shares,  and  binds 
himself  definitely  by  his  subscription  for 
the  specified  number,  and  that  where  a 
mere  application  is  made  for  shares,  as  in 
the  other  class  of  cases,  is  as  marked  in 
its  legal  effect  as  is  the  case  where  A. 
writes  B.,  "Will  you  sell  me  from  500  to 
1000  barrels  of  XX  flour  at  $5  per  barrel, 
deliverable  on  board  of  ship  at  your  port  ?" 
in  which  there  is  no  contract  on  the  part 
even  of  B.  (much  less  of  A. )  until  he  com- 
municates a  definite  reply  to  A. ;  from  the 
case  where  A.  writes  13.,  "Ship  me  1000 
barrels  of  XX  flour,  at  $5  per  barrel, 
f.  0.  b.,  at  your  port,  and  draw  on  me  at 
sight,"  in  which  A.  is  bound,  without  any 
communication,  on  the  ordered  flour  being 
so  shipped.  It  was  in  the  failure  to  notice 
this  distinction  which  led  to  such  strange 
confusion  in  the  Canad.an  courts  in  deal- 
ing with  the  case  of  Nasmith  v.  Manning, 
5  S.  C.  of  Can.  R.  417,  which  we  have 
examined,  stipra,  p.  357  et  seq. 

2  Rev.  Stats.  §§  5,  151. 

3  United  States  v.  Knox,  102  U.  S. 
422  ;  Crease  v.  Babcock,  10  Met.  525. 

*  Crease  v.  Babcock,  supra  ;  Attwood 
V.  B.  I.  Ag.  Bank,  1  E.  I.  276  ;  In  re 
Hollister  Bank,  27  N.Y.  393;  Adkins  </. 
Thornton,  19  Ga.  325;  Robinson  w.  Lane, 
lb.  337;  Wiswell  v.  Starr,  48  Me.  401. 
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Stock  in  a  bank  was  pledged  to  the  plaintiffs  to  secure  the  pay- 
ment of  a  note,  with  power  to  sell  the  stock  in  event  of  the  note 
not  being  paid.  The  note  not  having  been  paid,  the  plaintiffs  sold 
the  stock,  which  the  cashier  of  the  bank  refused  to  transfer  on  the 
ground  that  the  bank  had  a  lien  on  the  stock  for  the  indebtedness 
of  the  pledgor.  The  bank  having  failed,  the  court  held  that,  the 
bank  not  having  the  lien  which  ,they  claimed,  the  act  of  the  cash- 
ier was  the  act  of  the  bank,  and  that  the  plaintiffs  had  a  right  to 
recover  against  the  receivers  of  the  bank.^ 

By  statute  in  Georgia,  an  unlimited  liability  was  imposed  on 
stockholders  in  banks  for  the  redemption  of  all  bills  and  notes  in 
proportion  to  the  amount  held.  In  Mills  v.  Scott,^  it  was  held 
that  though  ordinarily  the  proceedings  to  enforce  this  liability 
against  individuals  was  in  equity,  yet  as  the  actual  amount  of  the 
outstanding  bills  and  notes  was  known,  as  well  as  the  proportion 
of  the  defendant's  stock,  which  was  one-twentieth  of  the  whole 
stock,  debt  at  law  would  lie  against  him,  as  his  indebtedness  was 
thus  fixed,  and  recovery  could  be  had  against  him  at  law  for  one- 
twentieth  of  the  amount  of  the  bills  and  notes. 

Suits  may  be  maintained  upon  unpaid  coupons  in  advance  of  the 
maturity  of  the  principal  debt,  and  without  producing  the  bonds, 
and  the  holder  of  such  coupons  is  entitled  to  recover  interest 
thereon  from  their  maturity.^  And,  under  usual  statutes  of  lim- 
itations, such  as  that  of  Iowa,  the  right  of  action  runs  as  to  the 
coupons  from  their  maturity,  which  is  the  period  at  which  the 
right  of  action  on  them  accrues  ;  and  this  rule  is  not  affected  by 
the  fact  that  the  coupons  have  not  been  separated  from  the  bonds.* 

An  agreement  by  one  association  to  pay  the  bonds  of  another 
does  not  give  the  holder  of  such  bonds  the  right  to  maintain  an 
action  in  his  own  name,  for  the  amount  of  the  bonds,  there  being 
no  privity  of  contract  between  the  bondholders  and  the  associa- 
tion which  agreed  to  pay  the  bonds.^ 

In  National  Bank  v.  Case,^  the  court  re-affirmed  their  holding 
in  Pullman  v.  Upton/  that  one  to  whom  stock  has  been  trans- 
ferred in  pledge  or  as  collateral  security  for  money  loaned,  and 

1  Case'!).  Bank,  100  U.  S.  446;  Minor  Aspinwall,  21  How.  539;  Gelpcke  w.  City 
17.  Mechanics' Bank  of  Alexandria,  1  Peters,  of  Dubuque,  1  Wall  175;  The  City  v. 
46;  Wildi).  Bank,  3  Mass.  505;  Smith  u.  Lamson,  9  Wall.  477;  City  of  Lexington 
Northampton  Bank,  4  Gush.  1,  11;  Lloyd  v.  Butler,  14  Wall.  282;  Clark  v.  Iowa 
ti.  The  West  Branch  Bank,  15  Pa.  St.  City,  20  Wall.  583  ;  Town  of  Genoa  u. 
172  ;    The  Bank  of  Vergennes  v.  Warren,  Woodruff,  92  U.  S.  502. 

7  Hill,  91;  Franklin  Bank  u.  Steward,  37  *  Amy   u.    Dubuque,    98   U.  S.    470; 

Me.  519,  522  ;    The  Commercial  Bank  of  Clark  v.  Iowa  City,  20  Wall.  583. 
Buffalo  V.  Kortright,  22  Wend.  348,  350  ;  ^  National  Bank  ...  Grand  Lodge,   98 

Kortright  v.    The  Commercial   Bank  of  U.  S.  123. 
Buffalo,  20  Wend.  91.  "99  U.  S.  628. 

2  99  U.  S.  25.  '  96  U.  S.  228. 
8  Commissioners  of  Knox  County  v. 


396  COMMENTARIES   ON   SALES.  [bOOK   II. 

who  appears  ou  the  books  of  the  corporation  as  the  owner  of  the 
stock,  is  liable  as  a  stockholder  for  the  benefit  of  creditors  ;  ^  the 
reasons  being,  (1)   That  he  is  estopped  from  denying  his  liability 
by  voluntarily  holding  himself  out  to  the  public  as  the  owner  of 
the  stock,  and  his  denial  of  ownership  is  inconsistent  with  the 
representations  he  has  made.     (2)   That  by  taking  the  legal  title 
he  has  released  the  former  owner ;  and  (3)  That  after  having  taken 
the  apparent  ownership,  and  thus  become  entitled  to  receive  divi- 
dends, vote  at  elections,  and  enjoy  all  the  privileges  of  ownership, 
it  would  be  inequitable  to  allow  him  to  refuse  the  responsibilities 
of  a  stockholder.     The  court  further  held  that  the  fact  of  a  trans- 
fer of  the  stock  having  been  made  by  the  bank  when  the  corpora- 
tion of  which  the  stock  was  held  was  in  a  failing  condition,  to  a 
third  party,  who  was  bound  to  re-transfer  it  when  required  to  do 
so,  was  merely  colorable ;  made  to  escape  responsibihty,  and  void.=^ 
Bonds  were  partially  prepared  for  issue  by  a  railway  company 
in  Louisiana.     They  promised  to  pay  .£225  sterling  in  London,  or 
11000  in  New  York,  to  the  bearer,  the  president  of  the  company  to 
fix  the  place  of  payment  by  indorsement.     This  was  never  done, 
nor  were  the  bonds  ever  issued,  but  were  seized  and  carried  off 
during  the  war.     After  several  of  the  coupons  which  were  attached 
were  overdue,  the  bonds  were  purchased  in  New  York  for  a  very 
small  consideration.     On  appeal  by  the  holders,  after  an  adverse 
decision  in  the  Circuit  Court,  the  United  States  Supreme  Court 
held,^  that  the  appellants  had  abundant  cause  to  question  the  in- 
tegrity of  the  bonds  ;  that  they  were  affected  with  notice  of  their 
invalidity,  and  could  not  be  allowed  to  sustain  the  position  of 
bond  fide  holders  without  notice.     The  presence  of  the  past-due 
and  unpaid  coupons  was  itself  an  evidence  of  dishonor,  sufficient 
to   put  the  purchasers  on  inquiry.     The  imperfection  as  to  the 
place  of  payment  was  another  strong  evidence  of  want  of  gen- 
uineness.    While,  generally,  it  is  not  necessary  for  the  validity 
of  a  bond  that  it  should  name  a  place  of   payment,  the   bonds 
in  this  case  expressly  declared  that  they  were  to  be  payable  at  the 
place  which  should  be  determined  by  the  president's  indorsement, 
and  that  the  sum  payable,  whether  £225  sterling  or  f  1000,  should 
depend  on  that  indorsement,  and  yet  no  indorsement  appeared 

1  Adderlyv.  storm,  6  Hill,  624;  Eoose-  Payne's  Case,  li.  223;  Kintrea's  Case, 
velt  V.  Brown,  11  N.  Y.  148  ;  Holyoke  L.  R.  5  Ch.  95;  Chinnock's  Case,  Johns. 
Bank  V.  Burnham,  11  Gush.  183;  Ma-  (Eng.)  714;  Hyam's  Case,  1  De  G.  F.  & 
gruder  v.  Colston,  44  Md.  349;  Crease  v.  J.  75;  Budd's  Case,  3  De  G.  ¥.  &  J.  296; 
Babcock,  10  Mete.  525;  Wheelock a.  Kost,  Nathan  v.  Whitlock,  9  Paige,  152;  Mc- 
77  111.  296  ;  Matter  of  the  Empire  City  Claren  v.  Franciscus,  43  Mo.  452  ;  Maroy 
Bank,  18  N.  Y.  199;  Hale  v.  Walker,  31  v.  Cl.ark,  17  Mass.  329;  Johnson  u.  Laflin, 
Iowa,  344.  6  Cent.  Law  Jour.  131. 

2  Williams's  Case,  L.  E.  9  Eq.  225,  n.;  ^  parsons  v.  Jackson,  99  U.  S.  434. 
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thereon.  While  this  defect  might  not  have  invalidated  the  bonds 
if  they  had  in  fact  been  issued  by  the  company,  and  the  amount 
had  been  certain,^  yet  it  was  a  pregnant  warning  to  the  purchas- 
ers to  inquire  whether  they  had  been  issued  or  not.  These  facts, 
taken  in  connection  with  the  price  at  which  the  bonds  were  of- 
fered, were  held  abundantly  sufficient  to  affect  the  purchasers 
with  notice  of  invalidity  in  their  issue.  The  circumstances  went 
farther  than  merely  to  cast  a  shade  of  suspicion  on  the  bonds. 
They  were  so  pointed  and  emphatic  as  to  be  primd  facie  inconsist- 
ent with  any  other  view  than  that  there  was  something  wrong  in 
the  title.2 


1  See  Angle  v.  IS.  W.  Life  Ins.  Co.,  92 
U.  S.  330;  Bank  of  Pittsburg  v.  Neal,  22 
How.  96  ;  Redlieh  v.  Doll,  54  N".  Y.  234; 
Garrard  v.  Haddan,  67  Pa.  82 ;  Montague 
V.  Perkins,  22  Eng.  L.  &  Eq.  516;  Fleck- 
ner  v.  United  States  Bank,  8  Wheat.  338; 
Mitchell  V.  Culver,  7  Cow.  336;  Mechanics' 
Bank  i;.  Schuyler,  7  Cow'.  337;  Boyd  v. 
Brotherson,  10  Wend.  93 ;  Flint  v.  Craig, 
69  Barb.  319;  Michigan  Ins.  Co.  v.  Leav- 
enworth, 30  Vt.  11.  In  Redlieh  v.  Doll, 
54  N.  Y.  234,  the  maker  of  a  note  left  a 
blank  after  the  word  "at,"  which  was 
filled  up  by  the  holder  with  the  name  of 
a  bank  and  negotiated.  The  court  held 
that  the  insertion  of  the  place  of  payment 
in  the  note  did  not  avoid  it  in  the  hands 
of  a  bond  fide  holder  for  value,  upon  the 
principle  that  where  one  of  two  innocent 
parties  must  suffer  by  the  fraud  or  wrong 
of  a  third  person,  the  one  who  put  it  in 
the  power  of  such  third  person  to  commit 
the  fraud  or  virong  must  bear  the  loss. 
In  Mitchell  v.  Culver,  7  Cow.  336,  a  note 
was  made  and  indorsed  on  November  27, 
payable  in  sixty  days,  the  note  as  to  date 
being  blank.  By  direction  of  the  maker, 
the  plaintiff  filled  the  blank  with  the  5th 
November.  It  was  held,  in  a  suit  against 
the  indorser,  that  where  the  indorser  of  a 
note  commits  it  to  the  maker  with  the 
date  in  blank,  the  note  carries  on  the  face 
of  it  an  implied  authority  to  fill  up  the 
blank.  See  Page  v.  Morrell,  3  Keyes, 
117;  Van  Duzei'  v.  Howe,  21  N.  Y.  531; 
Vallett  V.  Parker,  6  Wend.  616  ;  Kitchen 
V.  Place,  41  Barb.  465.  In  Young  v.  Grote, 
i  Bing.  253,  a  husband  left  blank  checks 
with  his  wife,  signed  by  himself.  In  fill- 
ing up  one  with  "fifty  pounds,"  she  left 
a  space  before  the  word  "fifty,"  which 
was  filled  up  by  her  husband's 'clerk  with 
the  words  "three  hundred  and."  The 
banker  having  paid  the  whole  amount,  it 
was  held  that  tlie  loss  must  fall  upon  the 
drawer,  on  the  ground  of  his  negligence. 
A  party  purchasing  negotiable  paper  in 
open  market,  without  reason  for  suspect- 
ing fraud,  and  without  actual  notice  or 


knowledge  of  any  defects  or  irregularities 
in  the  issue,  as  a  bo7id  fide  purchaser  for 
value,  takes  a  good  title.  Murray  v.  Lard- 
ner,  2  Wall.  110;  County  of  Ray  v.  Van- 
scycle,  96  U.  S.  675;  Goodman  v.  Simonds, 
20  How.  343  ;  Galveston  R.  R.  v.  Cow- 
drey,  11  Wall.  459;  Hotchkiss  v.  National 
Bank,  21  Wall.  354;  Cromwell  v.  County 
of  Sac,  96  U.  S.  51;  San  Antonio  v.  Me- 
haffy,  lb.  312  ;  Henderson  v.  Anderson, 
3  How.  73  ;  Morgan  v.  Railroad  Co.,  96 
U.  S.  716  ;  Duncan  v.  Scott,  1  Camp. 
100  ;  Marston  «.  Allen,  8  M.  &  W.  494 ; 
Harvey  K.  Towers,  6  Ex.  656;  Putnam  v. 
Sullivan,  4  Mass.  45  ;  Ingham  v.  Prim- 
rose, 7  C.  B.  N.  s.  82,  85;  Awde  v.  Dixon, 
6  Ex.  869;  Stagg  v.  Elliott,  12  C.  B.  N.  s. 
373;  Rex  v.  Hales,  17  How.  St.  Tr.  161; 
Swan  V.  North  British,  &c.  Co.,  2  H.  &  C. 
at  p.  184,  per  Byles,  J. 

'■^  See  Andrews  v.  Pond,  13  Pet.  65  ; 
Fowler  v.  Brantley,  14  Pet.  318.  And 
in  some  cases  where  negotiable  paper  has 
been  obtained  fraudulently,  without  any 
negligence  on  the  part  of  the  person  de- 
frauded, it  has  been  held  void  even  in 
the  hands  of  a  bmid  fide  purchaser,  with- 
out notice  or  knowledge,  and  without  any 
reason  apparent  to  cause  him  to  suspect 
the  bona  fides  of  the  transaction.  Thus 
in  Foster  v.  Mackinnon,  L.  E.  4  C.  P. 
704,  the  defendant  was  induced  to  put  his 
name  upon  the  back  of  a  bill  of  exchange 
by  the  fraudulent  representation  of  the 
acceptor  that  he  was  signing  a  guarantee. 
In  an  action  against  him  as  indorser,  at 
the  suit  of  a  bond  fide  holder  for  value, 
the  jury  were  directed  that  "if  the  de- 
fendant's signature  was  obtained  upon  a 
fraudulent  representation  that  it  was  a 
guarantee,  and  the  defendant  signed  it 
without  knowledge  that  it  was  a  bill,  and 
under  the  belief  that  it  was  a  guarantee, 
and  if  he  was  not  guilty  of  any  negligence 
in  so  signing  the  paper,  he  was  entitled  to 
the  verdict."  A  verdict  having  been  ren- 
dered for  the  defendant,  this  was  held  a 
proper  direction.  The  facts  in  the  case 
are  peculiar.    The  defendant  was  a  gentle- 
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While  it  is  undoubtedly  true  that  it  is  essential  to  a  sale  that 
both  parties  should  consent  to  it,  yet  the  intent  to  sell,  or  the  as- 


nian  far  advanced  in  years.  The  secretary 
of  a  company  (which  was  engaged  in 
building  a  railway  near  the  defendant's 
property)  obtained  a  guarantee  from  the 
defendant  for  £3000,  in  order  to  enable 
the  company  to  obtain  an  advance  of 
money  from  their  bankers,  which  was 
duly  paiil  without  any  liability  resulting 
to  the  defendant.  Sabsequently  the  sec- 
retary took  a  bill  of  exchange  for  £3000, 
which  was  drawn  and  indorsed  by  one 
Cooper,  and  asked  the  defendant  to  put 
his  name  on  it,  telling  him  it  was  a  guar- 
antee; whereupon  the  defendant,  believing 
that  he  was  signing  a  guarantee  similar  to 
that  which  he  had  before  given,  put  his 
signature  on  the  back  of  the  bill,  imme- 
diately after  that  of  Cooper.  The  defend- 
ant was  only  shown  the  back  of  the  paper. 
It  was,  however,  in  the  ordinary  shape  of 
a  bill  of  exchange,  and  bore  a  stamp,  the 
impress  of  which  was  visible  through  the 
paper.  The  court,  in  deciding  the  case, 
said  :  — 

"  It  seems  plain  on  principle  and  on  au- 
thority that  if  a  blind  man,  or  a  man  who 
cannot  read,  or  who  for  some  reason  (not 
implying  negligence)  forbears  to  read,  has 
a  written  contract  lalsely  read  over  to  him, 
the  reader  misreading  to  such  a  degree  that 
the  written  contract  is  of  a  nature  alto- 
gether different  from  the  contract  pre- 
tended to  be  read  from  the  paper  which 
the  blind  or  illiterate  man  afterwards  signs, 
then,  at  least  if  there  be  no  negligence,  the 
signature  so  obtained  is  of  no  force.  And 
it  is  invalid  not  merely  on  the  ground  of 
fraud,  where  fraud  exists,  but  on  the 
ground  that  the  mind  of  the  signer  did 
not  accompany  the  signature ;  in  other 
words,  that  he  never  intended  to  sign, 
and,  therefore,  in  contemplation  of  law 
never  did  sign,  the  contract  to  which  his 
name  is  appended."  Thoroughood's  Case, 
2  Co.  R.  9  *;  Keilw.  70,  pi.  6;  Cora.  Dig. 
Fail,  B.  2  ;  Edwards  v.  Brown,  1  C.  &  J. 
312,  and  Swan  v.  North  British,  &c.  Co., 
2  H.  &  C.  175,  were  cited  to  show  that 
this  principle  applied  to  deeds  ;  and  the 
court  continued  :  "  Bat  the  principle  is 
equally  applicable  to  other  written  con- 
tracts. Nevertheless,  this  principle,  when 
applied  to  negotiable  instruments,  must 
be  and  is  limited  in  its  application.  These 
instruments  are  not  only  assignable,  but 
they  form  part  of  the  currency  of  the  coun- 
try. A  qualification  of  the  general  rule  is 
necessary  to  protect  innocent  transferees 
for  value.  If,  therefore,  a  man  write  his 
name  across  the  back  of  a  blank  bill 
stamp,  and  part  with  it,  and  the  paper  is 
afterwards  improperly  filled  up,  he  is  lia- 


ble as  indorser.  If  he  write  it  across  the 
face  of  the  bill,  he  is  liable  as  acceptor 
when  the  instrument  has  once  passed  into 
the  hands  of  an  innocent  indorsee  for  value 
before  maturity,  and  liable  to  the  extent 
of  any  sum  which  the  stamp  will  cover. 
In  these  cases,  however,  the  party  sign- 
ing knows  what  he  is  doing  ;  tlie  indorser 
intends  to  indorse,  and  the  acceptor  in- 
tended to  accept,  a  bill  of  exchange  to  be 
thereafter  filled  up,  leaving  the  amount,  the 
date,  the  maturity,  and  the  other  parties 
to  the  bill  undetermined.  But  in  the  case 
now  under  consideration  the  defendant, 
according  to  the  evidence,  if  believed,  and 
the  finding  of  the  jury,  never  intended  to 
indorse  a  bill  of  exchange  at  all,  but  in- 
tended to  sign  a  contract  of  an  entirely 
different  nature.  It  was  not  his  design, 
and  if  he  were  guilty  of  no  negligence  it 
was  not  even  his  fault,  that  the  instrument 
he  signed  turned  out  to  be  a  bill  of  ex- 
change. It  was  as  if  he  had  written  his 
name  on  a  sheet  of  paper  for  the  purpose 
of  franking  a  letter,  or  in  a  lady's  album, 
or  on  an  order  for  admission  to  the  Tem|ilo 
Church,  or  on  the  fly-leaf  of  a  book,  and 
there  had  already  been  without  his  knowl- 
edge a  bill  of  exchange  or  a  promissory 
note  payable  to  order  inscribed  on  the 
other  side  of  the  paper.  To  make  the 
case  clearer,  suppose  the  bill  or  note  on 
the  other  side  of  the  paper  in  each  of 
these  cases  to  be  written  at  a  time  subse- 
quent to  the  signature,  then  the  fraudulent 
misapplication  of  that  genuine  signature 
to  a  different  purpose  would  have  been  a 
counterfeit  alteration  of  a  writing  with  in- 
tent to  defraud,  and  would  therefore  have 
amounted  to  a  forgery.  In  that  case  the 
signer  would  not  have  been  bound  by  his 
signature,  for  two  reasons  :  first,  that  he 
never  in  fact  signed  the  writing  declared 
on  ;  and,  secondly,  that  he  never  intended 
to  sign  any  such  contract.  In  the  present 
case  the  first  reason  does  not  apply,  but 
the  second  reason  does  apply.  The  de- 
fendant never  intended  to  sign  that  con- 
tract or  any  such  contract.  He  never 
intended  to  put  his  name  to  any  instru- 
ment that  then  was  or  thereafter  might 
become  negotiable.  He  was  deceived,  not 
merely  as  to  the  legal  effect,  but  as  to  the 
actual  contents  of  the  instrument." 

This  case  is  a  breaking  in,  but  we  think 
a  very  sound  one,  on  the  rule  laid  down 
by  the  same  judge  (Byles,  J.)  who  deliv- 
ered the  judgment  in  Foster  v.  Mackin- 
non,  Xi.  R.  4  C.  P.  704,  in  his  judgment 
in  Swan  v.  North  British,  &c.  Co.,  2  H.  & 
C.  at  p.  184,  where  he  says  :  "The  object 
of  the  law-merchant  as  to  bills  and  notes 
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sent  of  the  former  owner  to  a  sale,  need  not  be  expressly  given. 
It  may  be  inferred  from  the  nature  of  the  transaction.     Thus, 


made  or  tecome  payable  to  bearer  is  to 
secure  their  circulation  as  money ;  there- 
fore, honest  acquisition  confers  title.  To 
this  despotic  but  necessary  principle  the 
ordinary  rules  of  the  common  law  are  made 
to  bend.  The  misapplication  of  a  genuine 
signature  written  across  a  slip  of  stamped 
paper  (which  transaction,  being  a  forgery, 
would  in  ordinary  cases  convey  no  title) 
may  give  a  good  title  to  any  sum  fraudu- 
lently inscribed,  within  the  limits  of  the 
stamp,  and  in  America,  where  there  are 
no  stamp-laws,  to  any  sum  whatever. 
Negligence  in  the  maker  of  an  instrument 
payable  to  bearer  makes  no  difference  in 
his  liability  to  an  honest  holder  for  value  ; 
the  instrument  may  be  lost  by  the  maker 
without  his  negligence,  or  stolen  from  him, 
still  he  must  pay."  Byles,  J.,  qualified 
this  by  saying;  "  If  that  be  right  it  can 
only  be  with  reference  to  the  case  of  a 
complete  instrument ;  it  can  hardly  he 
applicable  to  a  case  where  a  man's  signa- 
ture has  been  obtained  by  a  fraudulent 
representation  to  a  document  which  he 
never  intended  to  sign."  Fosters.  Mac- 
kinnon,  L.  R.  4  C.  P.  at  p.  709.  Suppose 
a  clerk  in  handing  a  letter  for  a  merchant 
to  sign  had  fraudulently  inserted  a  blank 
sheet  of  paper  under  the  letter,  with  a 
manifold-letter  sheet  intervening,  so  as  to 
obtain  the  merchant's  signature  on  the 
blank  sheet,  and  then  were  to  write  a 
promissory  note  above  the  blank  signa- 
ture, this  clearly  would  be  a  case  where 
the  signature  would  no  more  bind  the 
merchant  than  though  the  signature  were 
not  his  at  all,  but  was  a  forgery  in  fact,  as 
it  would  be,  for  criminal  purposes  at  least, 
in  law.  This  would  clearly  come  within 
the  exception  admitted  by  Parsons,  C.  J., 
in  Putnam  v.  Sullivan,  4  Mass.  at  p.  54, 
where  he  says:  "It  is  further  objected 
that  if  the  writing  of  this  note  under 
these  circumstances  is  not  a  forgery,  yet 
it  is  snch  a  fraud  as  will  discharge  the 
indorsers  against  an  innocent  indorsee. 
The  counsel  for  the  defendants  agree  that 
generally  an  indorsement  obtained  by 
fraud  shall  hold  the  indorsers  according 
to  the  terms  of  it ;  but  they  make  a  dis- 
tinction between  the  cases  where  the  in- 
dorser  through  fraudulent  pretences  has 
been  induced  to  indorse  the  note  he  is 
called  on  to  pay,  and  where  he  never  in- 
tended to  indorse  a  note  of  that  descrip- 
tion, but  a  different  note,  and  for  a  differ- 
ent purpose.  Perhaps  there  may  be  cases 
in  which  this  distinction  ought  to  prevail ; 
as  if  a  blind  man  had  a  note  falsely  and 
fraudulently  read  to  him,  and  he  indorsed 
it,  supposing  it  to  be  the  note  read  to  him. 


But  we  are  satisfied  that  an  indorser  can- 
not avail  himself  of  this  distinction  but  in 
cases  where  he  is  not  chargeable  with  any 
laches  or  neglect  or  misplaced  confidence 
in  others."  In  Nance  v.  Lary,  5  Ala.  370, 
the  defendant  signed  a  paper  with  the  in- 
tention that  a  bond  should  be  written  on 
it.  This  intention  was  changed,  and  was 
so  expressed  and  understood  by  the  par- 
ties present,  among  whom  was  one  Lang- 
ford,  who  fraudulently  retained  the  sheet 
containing  the  blank  signature,  and  wrote 
a  promissory  note  on  it.  The  court  held 
that  the  defendant  was  not  liable  to  an 
indorsee  for  value  without  notice.  The 
court  say  :  "The  making  of  the  note  by 
Langford  was  not  a  mere  fraud  upon  the 
defendant;  it  was  something  more.  It 
was  quite  as  much  a  forgery  as  if  he  had 
found  the  blank  or  purloined  it  from  the 
defendant's  possession.  If  a  recovery  was 
allowed  upon  such  a  state  of  facts,  then 
every  one  who  ever  indulges  the  idle  habit 
of  writing  his  name  for  mere  pastime,  or 
leaves  sufficient  space  between  a  letter  and 
his  subscription,  might  be  made  a  bank- 
rupt by  having  promises  to  pay  money 
written  over  his  signature.  Such  a  deci- 
sion would  be  alarming  to  the  community, 
has  no  warrant  in  law,  and  cannot  receive 
our  sanction." 

This  case  was  distinguished  from  other 
cases  decided  in  the  same  court  —  Brahau 
V.  Ragland,  3  Stew.  260;  Roberts  v.  Ad- 
ams, 8  Port.  297;  Herbert  v.  Huie,  1  Ala. 
18  —  on  the  ground  that  in  these  cases  au- 
thority was  conferred  by  the  persons  sign- 
ing the  blanks  to  use  them  for  some  pur- 
pose, and  the  liability  is  placed  upon  the 
ground  that  though  the  power  was  abused, 
innocent  holders  of  paper  should  not  be 
the  losers.  We  think  a  better  ground 
upon  which  such  cases  should  be  made  to 
rest,  as  in  the  case  of  Foster  v.  Miickinnon, 
li.  R.  4  C.  P.  704,  is  as  to  whether  there 
has  been  "negligence  "  on  the  part  of  the 
person  signing  the  paper,  which  is,  as  it 
was  in  that  case,  a  question  for  the  jury 
on  the  facts  ;  and  we  think  that,  as  in 
that  case,  gi-eat  stress  in  deciding  the 
question  as  to  negligence  should  be  placed 
on  the  manner  in  which  the  blank  signa- 
ture has  been  obtained.  If  given  for  the 
purpose  of  being  used  as  the  signature  of 
a  maker  or  indorser  of  a  note,  then,  as  was 
said,  with  reference  to  the  latter,  by  Lord 
Mansfield,  in  Russell  v.  Langstafi'e,  2 
Doug.  614,  516,  "The  indorsement  on  a 
blank  note  is  a  letter  of  credit  for  an  in- 
definite sum."  But  when  not  so  done, 
where  the  signature  is  obtained  for  an- 
other purpose,   such  as  either  of  those 
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in  Ketchum  v.  Duncan,^  it  was  held  that  a  banking  house  was  pur- 
cliasiiig  interest-coupons  and  not  paying  or  extinguishing  them, 
when  the  coupons  were  received  by  tlie  banking  house  without 
any  intention  of  extinguishing  them  ;  without  cancelling  them ; 
without  receiving  any  checks  for  them  by  the  company  liable  for 
them,  and  without  having  any  vouchers  for  the  coupons  other  than 
the  coupons  themselves.  The  fact  of  their  production  uncancelled 
raises  a  presumption  from  their  possession  that  the  holder  of  them 
became  the  holder  of  them  in  the  usual  course  of  business,  for 
value,  at  their  date,  and  before  they  became  payable  ;  and  this  pre- 
sumption becomes  conclusive  when  it  is  shown,  (1)  That  the  coup- 
ons have  not  been  paid  by  the  parties  liable  to  pay  them  ;  (2)  That 
they  were  not  paid  with  money  or  funds  furnished  by  those  par- 


named  by  Byles,  J.,  in  Foster  v.  Mackin- 
non,  L.  R.  4  C.  P.  at  p.  712,  then,  we 
think,  the  party  signing  the  paper  is  no 
more  liable  as  the  maker  or  indorser  of  a 
promissory  note  which  he  has  never  made, 
nor  expressly  or  impliedly  authorized  to  be 
made,  simply  because  a,  document  in  the 
form  of  a  promissory  note  has  been  fraud- 
ulently written  in  connection  with  his 
signature,  than  the  indorser  of  a  promis- 
sory note  is,  where  an  alteration  in  the 
promissory  note  has  been  made  subse- 
quent to  his  indorsement,  without  au- 
thority from  him,  either  express  or  to  be 
implied  from  the  facts.  Thus,  in  Mc- 
Grath  v.  Clark,  56  N,  Y.  34,  the  defend- 
ant indorsed  a  promissory  note,  with  the 
time  and  place  of  payment  in  blank,  and 
delivered  the  same  to  the  maker,  who 
filled  the  blanks  and  added  the  words 
"with  interest."  It  was  held  that  while 
the  delivery  of  the  note  to  the  maker  gave 
him  an  implied  authority  to  fill  the  blanks 
by  inserting  any  time  and  place  of  payment 
lie  chose,  it  did  not  authorize  the  addition  of 
the  words  "  with  interest ; "  and  this  was 
a  material  alteration  which  invalidated 
the  note  as  against  defendant,  in  the  ab- 
sence of  proof  of  some  authority  therefor, 
aside  from  the  delivery.  And  see  Wood- 
worth  V.  Bank  of  America,  19  Johns.  391 ; 
(.'lute  V.  Small,  17  Wend.  238  ;  Dewey  v. 
Reed,  40  Barb.  21 ;  Miles  v.  Starr,  2 
Bailey,  359  ;  Waterman  v.  Vose,  43  Me. 
504;  Holmes  !;.  Trumper,  22  Mich.  427; 
Fulmer  u.  Leitz,  68  Pa.  237;  Hoffraer  v. 
Wenrich,  32  Pa.  423;  Kountz  v.  Kennedy, 
63  Pa.  187  ;  Garvard  o.  Hadden,  67  Pa. 
82;  Britton  v.  Darker,  46  Mo.  591  ;  Boyd 
V.  Brotherson,  10  Wend.  i)3  ;  Bruce  v. 
Wescott,  3  Barb.  374;  Clute  v.  Small, 
17  Wend.  238 ;  Nazro  v.  Fuller,  24 
Wend.   374. 

We  think  it  is  well  stated  by  Byles,  J., 
that  it  i3  plain,  on  principle  and  on  au- 


thority, that,  if  a  blind  man,  or  a  man 
who  cannot  read,  or  who  for  some  reason 
(not  implying  negligence)  foi-bears  to  read, 
has  a  written  contract  falsely  read  over  to 
him,  the  reader  misreading  to  such  a  de- 
gree that  the  written  contract  is  of  a  na- 
ture altogether  different  from  the  contract 
pretended  to  be  read  from  the  paper  which 
the  blind  or  illiterate  man  afterwards 
signs  ;  then,  at  least  if  there  be  no  negli- 
gence,  the  signature  so  obtained  is  of  no 
force.  And  it  is  invalid  not  merely  on 
the  ground  of  fraud,  where  fraud  exists, 
but  on  the  ground  that  the  mind  of  the 
signer  did  not  accompany  the  signature,  — 
in  other  words,  that  he  never  intended  to 
sign,  and  therefore  in  contemplation  of 
law  never  did  sign,  the  contract  to  which 
his  name  is  appended.  Foster  v.  Mackin- 
iion,  L.  E.  4  C.  P.  at  p.  711.  This  prin- 
ciple is,  clearly,  quite  as  applicable  to 
any  other  case  where  a  signature  is  wrong- 
fully obtained  ;  there  being  in  the  one 
case,  as  in  the  other,  no  negligence.  See 
further.  Angle  v.  N.  W.  Life  Ins.  Co., 
92  U.  S.  330  ;  Tayler  v.  The  Great  Indian, 
&c.  Ry.  Co.,  4  De  G.  &  J.  558  ;  Michigan 
Bank  v.  Eldred,  9  Wall.  544. 

With  reference  to  the  question  decided 
in  Parsons  v.  Jackson,  99  IT.  S.  434,  it  is 
elementary  law  that  a  person  who  takes  a 
bill  which  bears  on  its  i'ace  evidence  of 
being  dishonored  or  of  mala  fides,  cannot 
be  allowed  to  claim  the  privileges  which 
belong,  ordinarilv,  to  a  bona  fide  holder, 
without  notice,  of  negotiable  paper.  An- 
drews V.  Pond.  13  Pet.  65  ;  Fowler  v. 
Brantley,  14  Pet.  318.  If  he  chooses  to 
receive  it  under  such  circumstances,  he 
takes  it  with  all  the  infirmities  belonging 
to  it ;  and  is  in  no  better  condition  than 
the  person  from  whom  he  received  it. 
Crossley  v.  Ham,  13  East,  498. 
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ties ;  nor  (3)  By  any  cue  in  pursuance  of  an  agreement  with  those 
parties  to  pay  them  for  or  on  behalf  of  the  debtors,  or  in  extin- 
guishment of  the  debt. 

In  an  action  against  a  corporation  by  a  bond  fide  holder  of  its 
bonds,  the  plaintiff  is  not  affected  by  fraud  and  irregularities 
touching  their  issue,  and  in  disposing  of  them,  nor  by  the  fact 
that  the  corporation  was  not  organized  within  the  time  limited  by 
its  charter.i  In  Kayser  v.  Trustees  of  Bremen,^  it  was  held  that 
it  could  not  be  shown  in  defence  to  a  suit  of  a  corporation  that 
the  chal-ter  was  obtained  by  fraud  ;  neither  can  it  be  shown  that 
the  charter  has  been  forfeited-  by  misuser  or  non-user.  Advan- 
tage can  only  be  taken  of  such  forfeiture  by  process  on  behalf  of 
the  State,  instituted  directly  against  the  corporation  for  the  pur- 
pose of  avoiding  its  charter ;  and  individuals  cannot  avail  them- 
selves of  it  in  collateral  suits  until  it  is  judicially  declared.^  Nor 
is  it  material  that,  at  the  time  of  the  purchase  of  the  bonds, 
proceedings  had  been  taken  and  were  pending  to  annul  the  bonds, 
if  the  holder  is  a  bond  fide  owner  for  value  of  the  bonds,  before 
maturity,  and  without  notice.* 

One  who  contracts  with  an  acting  corporation  cannot  defend 
himself  against  a  claim  in  such  contract,  in  a  suit  by  the  corpora- 
tion, by  alleging  the  irregularity  of  its  organization."  The  same 
principle  applies  to  the  case  of  a  subscription  to  the  capital  stock 
in  an  organization  which  has  attempted  irregularly  to  create  it- 
self into  a  corporation,  and  has  acted  as  such.^  The  rule  applies 
to  increasing  the  stock  of  a  corporation  when  the  question  arises 
upon  paying  a  subscription  for  stock  forming  a  part  of  such  in- 
crease. The  duty  and  the  necessity  of  performing  the  contract  of 
subscription  are  the  same  as  in  the  case  of  an  original  stockholder.'^ 

An  assignee  appointed  under  the  bankrupt  laws  of  the  United 
States  represents  both  the  corporation  and  its  creditors,  and  the 
defence  of  irregular  organization  cannot  be  urged  against  him. 
In  an  action  by  such  assignee  to  recover  unpaid  subscriptions 
upon  stock  in  such  an  organization,  the  defence  of  false  and  fraud- 
ulent representations  inducing  such  subscription,  cannot  be  set 
up ;  especially  when  the  subscriber  has  not  been  vigilaut  in  dis- 
covering such  fraud,  and  in  repudiating  his  contract.     And  one 

1  County  of  Macon  v.  Shores,  97  U.  S.  56  ;  Upton  v.  Tribilcock,  Ibid.  45  ;  Buffalo 
272.  &  Alleghany  R.  R.  Co.  v.  Cary,  26  N.  Y. 

2  16  Mo.  88.  75  ;  Bissell  v.  Michigan  Central  K.  R.  Co., 

3  See  also  Smith  v.  County  of  Clarke,     22  N.  Y.  258. 

54  Mo.  58,  to  the  same  effect.  «  Methodist  Episcopal  Church  v.  Pick- 

<  County  of  Macon  v.  Shores,  97  U.  S.     ett,  19  N.  Y.  482  ;  Upton  v.  Hamborn,  3 

272.  Biss.  417. 

5  Dutchess  Collar  Mann f.  Co.  v.  Davis,  '  Chubb  v.  Upton,  95  U.  S.  665. 

14  Johns.  237  ;  Sanger  v.  Upton,  91  U.  S. 
VOL.  I.  26 
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who  receives  a  certificate  of  stock  for  a  certain  number  of  shares, 
at  a  given  sum  per  share,  thereby  becomes  liable  to  pay  the 
amount  thereof  when  called  upon  by  the  corporation  or  its  as- 
signee.^  Nor  is  it  necessary,  to  sustain  the  action,  that  there 
should  have  been  a  subscription  for  the  whole  amount  named  on 
the  articles.^ 

Where  the  name  of  an  individual  appears  on  the  stockbook  of 
a  corporation  as  a  stockholder,  the  primd  facie  presumption  is 
that  he  is  the  owner  of  the  stock,  in  a  case  where  there  is  noth- 
ing to  rebut  that  presumption;  and  in  an  action  against  him 
as  a  stockholder,  the  burden  of  proving  that  he  is  not  a  stock- 
holder, or  of  rebutting  that  presumption,  is  cast  upon  the 
defendant.^ 

The  names  of  the  owners  of  stock  certificates  having  been 
forged  to  the  transfers  of  stock,  transfers  of  the  stock  were  made 
by  the  company  on  their  books,  and  the  stocks  were  sold.  On  bill 
filed  against  the  company,  it  was  decreed  that  the  plaintiffs  should 
have  their  names  replaced  on  the  books  of  the  company,  and 
proper  certificates  issued  to  them,  and  be  paid  the  dividends 
which  accrued  on  the  shares  after  the  unauthorized  transfers ;  or 


1  Upton  V.  Tribilcock,  91  U.  S.  45  ; 
Webster  v.  Upton,  lb.  Q!> ;  Sanger  v.  Upton, 
lb.  56  ;  Ogilvie  v.  Knox  Ins.  Co.,  22  How. 
380  ;  Chubb  v.  Upton,  95  U.  S.  665. 

2  Eenssalaer  &  Washington  Plank 
Road  Co.  V.  Westel,  21  Barb.  56.  The 
acceptance  and  holding  of  a  certificate 
of  shares  in  an  incorporation  makes 
the  holder  liable  to  the  responsibilities 
of  a  shareholder.  Brigham  v.  Mead,  10 
Allen,  245  ;  Buffalo  City  R.  R.  Co.  v. 
Douglass,  14  N.  Y.  336 ;  Seymour  v. 
Sturges,  26  N.  Y.  134.  The  obligation  of 
the  subscriber  to  pay  his  subscription  can- 
not be  released  or  surrendered  to  him  by 
the  trustees  of  the  company.  The  capital 
paid  in,  and  promised  to  be  paid  in,  is  a 
fund  which  the  trustees  cannot  squander 
or  give  away.  They  are  bound  to  call  iu 
what  is  uupaid,  and  carefully  to  husband 
it  when  received.  Sawyer  v.  Hoag,  17 
Wall.  610;  Tuckei-man  v.  Brown,  33  N.  Y. 
297  ;  Ogilvie  v.  Knox  Ins.  Co.,  22  How. 
380;  Osgood  v.  Laytin,  3  Keyes,  521. 

8  TurnbuU  v.  Payson,  95  U.  S.  418  ; 
Hoaglandu.  Bell,  36  Barb.  57;  Plank  Road 
V.  Rice,  7  Barb.  162  ;  Turnpike  Road  v. 
Van  Ness,  2  Cranch,  C.  C.  451;  Mudgett 
V.  Horrell,  33  Cal.  25;  Coffin  v.  Collins,  17 
Me.  440  ;  Merrill  v.  Walker,  24  Me.  237. 
In  TurnbuU  v.  Payson,  95  U.  S.  418, 
the  defendant  denied  that  he  was  a  stock- 
holder in  a  bankrupt  company,  in  which 
it  was  sought  to  charge  him  with  liability 
in  proportion  to  stock  standing  in  his 


name.  The  books  of  the  corporation,  in 
which  the  name  of  the  defendant  was 
entered  as  the  owner  of  fifty  shares,  and 
the  stock-book  of  the  company,  with  a 
duplicate  of  the  stock  certificate  issued  to 
the  defendant,  showing  that  he  was  the 
owner  of  that  number  of  the  shares  of  the 
capital  stock,  were  in  evidence.  Testi- 
mony was  also  introduced  to  prove  that 
the  certificate  was  sent  to  the  agents  of 
the  company,  to  be  delivered  to  the  defend- 
ant when  he  paid  twenty  per  cent  of  the 
shares  ;  and  that  he  made  the  required 
payment.  The  jury  having  found  that 
the  defendant  was  a  stockholder,  as  al- 
leged, the  court  held  that  satisfactory 
proof  having  been  exhibited  that  the  com- 
pany was  duly  incorporated  and  organized, 
it  followed  that  the  evidence  given,  taken 
in  connection  with  the  fact,  also  proved, 
of  the  receipt  by  the  defendant  of  a  divi- 
dend upon  the  shares  standing  upon  the 
books  of  the  company  in  his  name,  was 
conclusive  to  show  the  liability  of  the  de- 
fendant ;  there  being  no  contradiction  of 
such  evidence.  Upton  v.  Hansbrough,  10 
Natl.  Bkr.  Reg.  369  ;  In  re  Bank,  12 
N.  Y.  17  ;  Alder  v.  Bank,  13  Wis.  61  ; 
Ward  0.  Manuf.  Co.  16  Conn.  593. 
Where  a  company  becomes  bankrupt,  the 
stockholders  are  liable  to  the  assignee  for 
the  unpaid  portion  of  their  stock,  which 
is  recoverable  in  the  district  court.  Turn- 
bull  V.  Payson,  95  U.  S.  418. 
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have  alternative  judgments  for  the  value  of  the  shares  and 
dividends.' 

An  assignee  of  corporate  stock,  who  has  caused  it  to  be  trans- 
ferred to  himself  on  the  books  of  the  company,  and  holds  it  as 
collateral  security  for  a  debt  due  from  his  assignor,  is  liable  for 
unpaid  balances  thereon  to  the  company,  or  to  the  creditors  of  the 
company,  after  it  has  become  bankrupt.^ 

The  capital  stock  of  a  company,  especially  its  unpaid  subscrip- 
tions, is  a  trust  fund  for  the  general  benefit  of  the  creditors  ; 
therefore,  a  transaction  between  a  purchaser  of  stock  designed  to 
turn  the  unpaid  subscription  for  stock  into  an  ordinary  indebted- 
ness, is  a  fraud  upon  the  public,  and  a  set-oft'  as  between  the  com- 
pany and  the  stockholder  will  not  be  allowed,  as  it  would  work 
an  injustice  to  the  creditors.^ 

In  a  multitude  of  cases  decided  in  England  and  in  this  country, 
it  has  been  determined  that  a  subscriber  for  the  stock  of  a  com- 
pany is  not  released  from  his  engagement  to  take  it  and  pay  for 
it,  by  any  alteration  of  the  organization  or  purposes  of  the  com- 
pany wliich,  at  the  time  the  subscription  was  made,  was  author- 
ized, either  by  the  general  law  or  by  the  special  charter ;  and  a 


1  Telegraph  Co.  v.  Davenport,  97  U.  S. 
369.  The  same  doctrine  has  been  repeat- 
edly sustained  both  in  England  and  this 
country.  Davis  v.  Bank  of  England,  2 
Bing.  393  ;  Hilgard  v.  South  Sea  Co.,  2 
P.  Wms.  76  ;  Stoman  v.  Bank  of  England, 
U  Sim.  475  ;  Taylor  v.  Midland  Ry.  Co., 
28  Beav.  287;  Ashby  v.  Blackwall,  2 
Eden,  299  ;  Lowry  v.  Commercial,  &c. 
Bank,  Taney,  C.  C.  Deo.  310  ;  Sewall  v. 
Boston  Water-Power  Co.,  4  Allen,  277  ; 
Pratt  V.  Taunton  Copper  Co.,  123  Mass. 
110  ;  Chew  v.  Bank  of  Baltimore,  14  Md. 
299 ;  Pollock  v.  The  National  Bank,  7 
N.  Y.  274  ;  Weaver  u.  Barden,  49  N.  Y. 
286  ;  Cohen  v.  Gwynn,  4  Md.  Ch.  Dec. 
357  ;  Dalton  v.  Midland  Railway  Co.,  22 
Eng.  ].,.  &  Eq.  452  ;  Swan  v.  North  Brit- 
ish, &c.  Co.,  7  H.  &  N.  603. 

2  Pullman  v.  Upton,  96  U.  S.  328. 
The  transferee  of  the  shares  is  respon- 
sible for  whatever  remains  unpaid  upon 
his  shares  ;  for  by  the  transfer  on  the 
books  of  the  corporation  the  former  owner 
is  discharged.  It  makes  no  difference 
that  the  legal  owner,  that  is,  he  in  whose 
name  the  stock  stands  on  the  books  of  the 
corporation,  is  in  fact  only,  as  between 
himself  aud  his  assignor,  a  holder  for  secu- 
rity of  a  debt,  or  even  that  he  has  no 
beneficial  interest  therein.  The  Newry, 
&c.  Ry.  Co.  V.  Moss,  14  Beav.  64  ;  Hoare's 
Case,  2  J.  &  H.  229;  The  Empire  City 
Bank,  18  N.  Y.  200  ;  Adderley  v.  Storm, 
6  Hill,  624.     In  Holyoake  Bank  v.  Burn- 


ham  ,11  Cush.  183,  it  was  decided  that  a 
transfer  of  stock  on  the  books  of  the  bank, 
intended  merely  to  be  held  as  collateral 
security,  makes  the  holder  liable  for  the 
bank  debts.  It  was  said,  the  creditor  is 
to  be  considered  the  absolute  owner,  and 
that  his  arrangement  with  his  debtor  can- 
not change  the  character  of  the  owner- 
ship. And  in  Wheelock  o.  Cost,  77  111. 
296,  the  doctrine  was  asserted,  that  when 
shares  of  stock  in  a  banking  corporation 
have  been  hypothecated,  and  placed  in 
the  hands  of  the  transferee,  he  will  be 
subjected  to  all  the  liabilities  of  ordinary 
owners,  for  the  reason  that  the  property  is 
in  his  name,  and  the  legal  ownership  ap- 
pears to  be  in  him.  See  Fennick's  Case, 
1  De  G.  &  S.  557  ;  Luard's  Case,  1  De  G. 
F.  &  J.  533  ;  Price  and  Brown's  Case,  3 
De  G.  &  Sm.  146  :  Burlinson's  Case,  3 
De  G.  &  Sm.  18;  Pollard  v.  Bailey,  20 
Wall.  520  ;  Bank  of  Utica  v.  Smalley,  2 
Cow.  770  ;  Curtis  v.  Harlow,  12  Met.  5. 

8  Sawyer  v.  Hoag,  17  Wall.  610.  See 
Burke  v.  Smith,  16  Wall.  390 ;  New  Al- 
bany V.  Burke,  11  Wall.  96  ;  Curran  v. 
State  of  Arkansas,  15  How.  304;  Wood  v. 
Dummer,  3  Mason,  305;  Slee  v.  Bloom,  19 
Johns.  456;  Briggs  v.  Penniman,  8  Cow. 
387;  Trustees  of  Vernon  v.  Hall.  6  Cow. 
23  ;  The  People  v.  Bank  of  Niagara, 
lb.  196;  Slee  v.  Bloom,  20  Johns.  669; 
The  People  v.  The  Washington  &  Warren 
Bank,  6  Cow.  211. 
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clear  distinction  is  recognized  between  the  effect  of  such  altera- 
tions, and  the  effect  of  those  made  under  legislation  subsequent  to 
the  contract  of  subscription.  The  contract  is  made  with  reference 
to  the  law  existing  at  the  time  of  making  the  contract.^ 

A  majority  of  stockholders  and  creditors  of  a  railroad  company 
being  anxious  to  sell  the  railroad,  the  sale  being  opposed  by  other 
stockholders,  under  an  arrangement  between  the  majority  and 
mortgagees  in  trust  for  the  creditors,  the  railroad  was  sold  un- 
der a  friendly  foreclosure  of  one  of  the  mortgages.  On  a  bill 
filed  by  the  dissenting  stockholders  against  the  railroad  company 
and  the  purchasers,  to  set  aside  the  sale,  the  Supreme  Court  of  the 
United  States  held  ^  that  the  bill  had  been  properly  dismissed  by 
the  court  below  ;  the  trustees  and  the  majority  holders  not  having 
been  made  parties  to  the  bill,  as  they  should  have  been,  as  their 
interests  would  be  affected  by  the  decree  sought  to  be  obtained.^ 

Where  the  appellant  made  a  sale  and  assignment  of  his  stock 
in  a  railroad  company  to  the  respondent,  for  valuable  considera- 
tion, and  then  sought  to  set  the  assignment  aside  on  the  grounds 
of  hardship,  imposition,  and  oppression,  the  assignment  by  the 
appellant  having  been  voluntary  ;  the  court  decided  that  the  fact 
that  he  was  in  straitened  circumstances,  embarrassed  with  liti- 
gation, and  pressed  for  want  of  pecuniary  means,  for  which  the 
respondent  was  not  responsible,  and  did  nothing  to  cause,  and 
that  the  sale  and  assignment  were  not  caused  by  any  act  of  vio- 
lence, or  threat  of  any  kind,  calculated  to  intimidate  the  party  or 
to  force  tlie  result,  or  to  compel  that  consent  which  is  the  essence 
of  every  valid  contract,  he  must  abide  the  consequences  of  his  own 
voluntary  act,  particularly  as  the  arrangement  was  not  inequit- 
able or  unconscionable.  Having  performed  the  act  after  he  had 
ample  time  for  inquiry,  examination,  and  reflection,  neither  a 
court  of  equity  nor  of  law  could  release  him  from  the  obligation  of 
fulfilling  his  contract  according  to  its  terms.* 

1  Nugent  V.  The  Supervisors,  19  Wall.  E.  R.    Co.   v.    Beers,    27   111.    189  ;    Terre 

241  ;    The  Cork  &  Youghal  Ry.   Co.    «.  Haute  &  Alton  E.  R.  Co.  v.  Earn,   21  lU. 

Paterson,  37  Eng.  L.  &  Eq.  398;  S"ixon  292. 

u.  Brownlow,  and  Nixon  v.  Green,  3  H.  2  Eibon    v.    Eailroad    Companies,    16 

&  N.   386  ;    Sparrow  v.  The  Evansville  &  Wall.  446. 

Crawfordsville  R.  R.  Co.,  7  Porter  (Ind.),  3  gee   Caldwell  r.    Taggart,   4   Peters, 

369;   Bishop  v.  Brainerd,  28  Conn.  289  ;  190;  Story  v.  Living.ston,  13  Peters,  359  ; 

Sclienectady  &  Saratoga  Plank-road  Co.  ^.  Marshall  v.  Beverlev,  5  Wheat.  313  ;   Coy 

Thatcher,   1  Kern.  102;  Bish  v.  Johnson,  v.  Mason,  17  How.  580;  Russell  v.  Clark's 

21   Ind.   299  ;    Hanna  v.    Cincinnati,    20  Exrs.,  7  Cranch,  69. 

Ind.  30;  Buffalo  &  N.  Y.  City  R.  E.  Co.  *  French  v.  Shoemaker,  14  Wall.  314. 
V.  Dudley,  4  Kern.  336;  Meadow  Dam  v.  A  contract  or  written  obligation  pro- 
Gray,  30  Me.  547;  Agricultural  Branch  cured  by  means  of  duress  is  inoperative 
E.  R.  Co.  V.  Winchester,  13  Allen,  32  ;  and  void  both  at  law  and  in  equity.  And 
Noyes  v.  Spaulding,  27  Vt.  420  ;  Pacific  actual  violence,  even  at  common  law,  is 
E.  R.  Co.  V.  Renshaw,  18  Mo.  210;  Fry  not  necessary  to  establish  duress,  because 
V.  Lexington,  2  Met.  314;  Illinois  River  consent  is  of  the  very  essence  of  a  contract; 
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Where  bankers  received  stock  certificates  from  a  trustee  (the 
certificates  showing  on  their  face  that  they  were  held  in  trust), 
for  loans  made  by  them  to  the  trustee,  the  loans  being  for  his  own 
private  benefit,  they  are  liable  to  account  to  the  ceatuis  que  trust 
for  the  value  of  tlie  stock.  The  statement  in  the  certificates  that 
they  are  held  in  trust  is  actual  or  constructive  notice  to  the  bank- 
ers, and  puts  them  on  inquiry,  so  that  they  take  them  at  their 
peril  when  they  receive  them  as  security  for  the  trustee's  own 
debts  .1 

Subscribers  for  stock,  who  have  not  paid  up  their  subscriptions, 
but  have  bond  fide  assigned  their  stock,  and  the  assignees  have 
been  duly  substituted  for  the  original  subscribers,  will  not  be  held 
liable  to  the  creditors  of  the  company.^ 

Bond  fide  purchasers  of  railway  bonds  purchased  them  in  good 
faith  in  the  open  market,  the  parties  supposing  them  to  be  valid 
obligations  of  the  railway  company,  and  purchasing  them  as  such 
for  a  valuable  consideration,  they  are  bond  fide  holders  for  value 
of  such  bonds,  and  will  be  protected  as  such,  though  the  bonds 
may  have  been  improvidently  issued  by  the  company.'* 


and  if  there  be-  compulsion  there  is  no 
actual  consent.  And  moral  compulsion, 
such  as  that  produced  by  threats  to  take 
life  or  to  inflict  great  bodily  harm,  as  well  as 
that  produced  by  imprisonment,  is  every- 
where regarded  as  sufficient  in  law  to  de- 
stroy free  agency,  without  which  there 
can  be  no  contract,  because  in  that  state 
of  the  case  there  is  no  consent.  Brown  v. 
Pierce,  7  Wall.  214  ;  Foshay  v.  Ferguson, 
5  Hill,  158;  Central  Bank  v.  Co(ieland, 
18  Md.  317;  Eadie  v.  Sliramon,  26  N.  Y. 
12;  Harmony  v.  Bingham,  12  N.  Y.  99  ; 
Fleetwood  v.  New  York,  2  Sandf.  475; 
Tutt  V.  Ide,  3  Blatchf.  250  r  Astley  v. 
Reynolds,  2  Str.  915  ;  Brown  v.  Peck,  2 
Wis.  277;  Gates  v.  Hudson,  5  Eug.  L.  & 
Eq.  469.  Where  there  is  an  arrest  for  an 
improper  purpose,  without  just  cause,  or 
where  there  is  an  arrest  for  a  just  cause, 
but  without  lawful  authority,  or  for  a  just 
cause,  but  for  an  unlawful  purpose,  even 
though  under  proper  process,  it  may  be 
considered  as  duress  of  imprisonment ; 
and  if  the  person  arrested  execute  a  con- 
tract or  pay  money  for  his  release,  he  may 
avoid  the  contract  as  one  procured  by  du- 
ress, or  he  may  recover  back  the  money  in 
an  action  for  money  had  and  received. 
Richardson  v.  Duncan,  3  N.  H.  508;  Wat- 
kins  V.  Baird,  6  Mass.  511  ;  Strong  v. 
Grannis,  26  Barb.  124. 

'  Duncan  v.  Jandon,  15  Wall.  165. 
In  Lowry  v.  Commercial  &  Farmers'  Bank 
of  Maryland,  Tan.  C.  C.  Dec.  310,  which 
was  a  case  of  misappropriation  of  corpo- 
rate stock  by  an  executor,  Taney,  C.  J., 


held  that  if  a  party  dealing  with  an  exec- 
utor has  at  the  time  reasonable  ground 
for  believing  that  he  intends  to  misapply 
the  money,  or  is,  in  the  very  transaction, 
applying  it  to  his  private  use,  the  party 
so  dealing  with  the  executor  is  responsible 
to  the  persons  injured.  And  Shaw  v. 
Spencer,  100  Mass.  389,  decides  that  if  a 
certificate  of  stock,  expressed  in  the  name 
of  "A.  B.,  trustee,"  is  by  him  pledged  to 
secure  his  own  debt,  the  pledgee  is,  by 
the  terms  of  the  certificate,  put  on  in- 
quiry as  to  the  character  and  limitations 
of  the  trust,  and  if  he  accepts  the  pledge 
without  inquiry,  he  does  so  at  his  peril. 
Sturtevant  i'.  Jaques,  14  Allen,  523;  Ban- 
croft u,  Cousen,  13  Allen,  50  ;  Trull  v. 
Trull,  13  Allen,  407;  Hutchins  v.  State 
Bank,  12  Met.  421;  Hill  v.  Simpson,  7 
Ves.  152;  Field  v.  SchieflTelin,  7  .Johns. 
Ch.  150;  Petrie  v.  Clark,  11  S.  &  R.  377; 
Walker  v.  Taylor,  4  L.  T.  N.  s.  845;  But- 
trick  V.  Holden,  13  Met.  355  ;  Calais 
Steamboat  Co.  v.  Van  Velt,  2  Black,  377. 
See,  as  to  the  extent  to  which  purchasers 
from  trustees  are  put  on  inquiry,  Ashton 
V.  Atlantic  Bank,  3  Allen,  217;  Albert  ». 
Savings  Bank,  1  Md.  Ch.  408;  Atkinson 
V.  Atkinson,  8  Allen,  15  ;  Pennsylvania 
Life  Ins.  Co.  v.  Austin,  42  Pa.  257;  Gar- 
rard V.  Pittsburg,  &c.  Co.,  29  Pa.  154; 
Dodson  V.  Simpson,  2  Rand.  294;  Tilling- 
hast  V.  Champlin,  4  R.  I.  172,  213  ;  Mc- 
Leod  !'.  Drummond,  14  Ves.  363. 
2  Burke  i>.  Smith,  16  Wall.  390. 
5  Galveston  R.  R.  Co.  v.  Cowdrey,  11 
Wall.  459. 
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Railroad  certificates  were  issued  to  stockholders  in  lieu  of  their 
stock.  The  court  held  that  they  were  not  necessarily  negotiable, 
simply  because,  by  their  terms,  they  enure  to  the  benefit  of  the 
bearer.  They  were  assignable,  and  would  have  been  so  if  the 
word  "  bearer  "  had  been  omitted,  but  they  were  not  negotiable  in- 
struments in  the  sense  that  when  transferred,  the  equities  which 
had  previously  attached  to  them  did  not  follow  them.i 

As  against  innocent  purchasers  for  value  of  bonds  guaranteed 
by  a  corporation,  a  stockholder  of  the  corporation,  who  was  pres- 
ent at  a  meeting  called  to  ratify  the  act  of  the  board  in  making 
the  guaranty,  and  who  declined  to  vote  against  a  resolution  rati- 
fying the  act,  will  not  be  permitted  to  contest  the  validity  of  the 
guaranty  which  could  not  have  passed  if  he  had  voted  against  it.^ 

Where  subscribers  to  the  stock  of  an  insurance  company  pay 
an  instalment  of  their  subscriptions,  give  their  securities  for  the 
balance,  and  conduct  the  business  for  several  years  in  the  expec- 
tation of  large  profits,  they  are  not  relieved  from  paying  those  se- 
curities, as  between  themselves  and  the  creditors  of  the  company, 
because  the  agent  of  the  corporation,  who  took  the  subscriptions  of 
stock,  made  certain  representations  concerning  the  state  of  the 
affairs  of  the  corporation  which  were  not  true.^ 


I  Railroad  Co.  v.  Howard,  7  Wall.  392; 
Mechanics'  Bank  v.  Railroad  Co.,  13  N.  Y. 
599.  Valid  contracts  made  by  a  corpora- 
tion survive  even  its  dissolution  by  vol- 
untary surrender  or  sale  of  its  corporate 
franchises;  and  the  creditors  of  the  cor- 
poration, notwithstanding  such  surrender 
or  sale,  may  still  enforce  their  claims 
against  the  property  of  the  corporation  as 
if  no  such  surrender  or  sale  had  taken 
place.  Moneys  derived  from  the  sale  and 
transfer  of  the  franchises  and  capital  stock 
of  an  incorporated  company  are  assets  of 
the  corporation,  and  as  such  constitute  a 
fund  for  the  payment  of  its  debts  ;  ■  and  if 
held  by  such  corporation  itself,  and  so 
invested  as  to  be  subject  to  legal  process, 
the  fund  may  be  levied  on  by  such  pro- 
cess ;  but  if  the  fund  has  been  distributed 
among  the  stockholders,  or  passed  into 
the  hands  of  other  than  iondfide  creditors 
or  purchasers,  leaving  any  debts  of  the 
corporation  unpaid,  the  established  rule 
in  equity  is,  that  such  holders  take  the 
fund  charged  with  the  trust  in  favor  of 
creditors,  which  a  court  of  equity  will  en- 
force, and  compel  the  application  of  the 
same  to  the  satisfaction  of  their  debts. 
Railroad  Co.  v.  Howard,  7  Wall.  410; 
Mumnia  v.  Potomac  Co.,  8  Peters,  286; 
Wood  0.  Diimmer,  3  Mason,  308;  Vose  v. 
Grant,  15  Mass.  522 ;  Spear  v.  Grant,  16 
Mass,  li;  Ciirrau  v.  Arkansas,  15  How. 
307. 


2  Zabriskie  v.  The  Cleaveland,  &e,  Ry. 
Co.,  23  How.  381.  And  see  Chapman  v. 
Mad  River  Ry.  Co.,  6  Ohio,  n.  s.  119  ; 
The  State  v.  Van  Home,  7  Ohio,  N.  s. 
327  ;  where  the  Supreme  Court  of  Ohio 
recognized  the  obligation  of  corporator 
to  be  prompt  and  vigilant  in  the  exposure 
of  illegality  or  abuse  in  the  employment 
of  their  corporate  powers,  and  denied 
assistance  to  those  who  waited  till  the 
evil  had  been  done,  and  the  interest  of 
innocent  parties  had  become  involved. 

^  Ogilvie  V.  The  Knox  Insurance  Co., 
22  How.  380.  In  order  to  obtain  relief  in 
such  a  case,  prompt  action  is  required. 
The  party  who  seeks  to  be  relieved  on  the 
ground  of  fraud  will  fail  where  there  is 
laches  or  acquiescence  on  his  part.  Mus- 
son  V.  Bovet,  1  Denio,  69  ;  Wheaton  v. 
Baker,  14  Barb.  594 ;  Munn  v.  Worrall, 
16  Barb.  221.  He  who  has  been  induced 
to  part  with  his  property  on  a  fraudulent 
contract  may,  on  disclaiming  the  fraud, 
avoid  the  contract  and  claim  a  return  of 
his  property.  Fraud  destroys  the  con- 
tract, and  the  fraud nlent  purchaser  ac- 
quires no  title.  But  a  party  who  would 
disaffirm  a  fraudulent  contract  must  act 
promptly  upon  discovering  the  fraud,  and 
he  must  return  or  offer  to  return  whatever 
he  has  received  upon  it.  He  cannot  re- 
tain what  he  has  received,  if  it  is  of  any 
value,  and  proceed  to  recover  the  property 
fraudulently  purchased  of  him.     He  must 
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5.   Municipal  Corporation  Transactions,  Sale  op  Bonds,  etc- 

By  an  act  of  a  State  legislature,  the  power  to  issue  bonds  for  a 
subscription  to  railway  stock,  by  a  municipality,  was  made  condi- 
tional upon  a  vote  of  the  electors.  The  United  States  Supreme 
Court  held,  in  Town  of  Coloma  v.  Eaves,i  in  an  action  on  such 
bonds,  that  they  having  been  issued,  indorsed  with  a  certificate  by 
the  officers  empowered  to  judge  as  to  their  validity,  which,  with  the 
recitals  in  the  bond  themselves,  showed  that  the  bonds  had  been 
properly  issued,  and  that  all  of  the  prerequisites  to  their  issue  had 
been  complied  with  ;  the  bonds,  as  between  a  bond  fide  purchaser 
and  the  municipality,  were  valid.  The  court  held,  that,  after  what 
had  been  done,  it  was  not  an  open  question  as  between  a  bond  fide 
holder  of  the  bonds  and  the  municipality,  whether  all  the  pre- 
requisites to  their  issue  had  been  complied  with.  Apart  from  and 
beyond  the  reasonable  presumption  that  the  officers  of  the  law, 
the  municipality  officers,  discharged  their  duty,  the  matter  had 
passed  into  judgment.  The  persons  appointed  to  decide  whether 
the  necessary  prerequisites  to  their  issue  had  been  completed  had 
decided,  and  certified  their  decision.  They  had  declared  the  con- 
tingency to  have  happened,  on  the  occurrence  of  which  the  author- 
ity to  issue  the  bonds  was  complete.  Their  recitals  were  such  a 
decision,  and  beyond  these  a  bond  fide  purchaser  was  not  bound 
to  look  for  evidence  of  things  in  pais.  He  is  bound  to  know  the 
law  conferring  upon  the  municipality  power  to  give  the  bonds  on 
the  happening  of  a  contingency  ;  but  whether  that  has  happened 
or  not  is  a  question  of  fact,  the  decision  of  which  is  by  the  law 
confided  to  others,  —  to  those  most  competent  to  decide  upon  it ; 
and  which  the  purchaser  is,  in  general,  in  no  condition  to  decide 
for  himself.^ 

rescind  the  contract  in  toto,  and  thus  place  Town  of  Venice  v.  Murdock,  92  U.  S.  494; 

the  party  in  the  position  he  was  in  before  County  of  Moultrie  v.  Savings  Bank,  lb. 

the  sale.     Gary  v.  Hotailing,  1  Hill,  311;  631  ;   Money  v.  Township  of  Oswego,  92 

Ash  V.   Putnam,    1    Hill,    302  ;    Root  v.  U.   S.  637.     The  United  States  Supreme 

French,  13  Wend.  571 ;  Voorhees  v.  Earl,  Court  in  The  Commissioners  of  Douglas 

2  Hill,  288  ;   Baker  v.  Robins,  2  Denio,  County  v.  Bolles,  94  U.  S.  104,  followed 

186;  Hogan  u.  Weyer,  5  Hill,  390 ;  Moyer  and   affirmed  their  decision  in  Town   of 

V.  Shoemaker,  5  Barb.  322,  323 ;  Kimball  Coloma   v.   Eayes,   92  U.    S.    484.      The 

V.  Cunningham,  4  Mass.  502  ;  Conner  v.  principle  of  estoppel  applies.     Commis- 

Henderson,   15    Mass.    319  ;    Coolidge   o.  sioners  of  Johnson  County  v.  January,  94 

Bingham,  1  Met.  547.  U.  S.  202;  Supervisors  i).  Schenk,  5  Wall. 

1  92  u.  s.  484.  772  ;  Olcott  v.  The  Supervisors,  16  Wall. 

2  See  Knox  v.  Aspinwall,  21  How.  644;  698  ;  City  of  Lexington  v.  Butler,  14 
The  Royal  British  Bank  v.  Torquand,  6  Wall.  283;  Pendleton  County  v.  Amy,  13 
El  &  Bl  327;  Moran  v.  Miami  County,  Wall.  298;  Myers  v.  Muscatine,  1  Wall. 
2  Black,  732;  Mercer  County  ti.  Hackett,  385;  Knox  c.  Aspinwall,  21  How.  644; 
1  Wall  83-  Mayer  v.  Muscatine,  lb.  384;  Lind  v.  The  County,  16  Wall.  6  ;  St.  Jo- 
Supervisors  V.  Schenk,  5  Wall.  784;  Van  seph's  Township  v.  Rogers,  lb.  644  ;  Pme 
Hostrop'W.  Madison  City,  1  Wall.  291;  St.  Grove  v.  Talcot,  19  Wall  666  A  bond 
Joseph's  Township  v.  Eogers,  16  Wall.  644 ;  fide  purchaser  of  municipal  bonds  is  under 
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In  an  action  against  a  county  board  of  supervisors  for  the 
amount  of  bonds  given  b}'  a  county  for  stock,  for  which  the  county 
was  legally  authorized  to  subscribe,  it  was  held  that  where  there 
was  a  resolution  of  the  county  declaring  the  subscription  made, 
an  acceptance  by  the  company,  notice  of  the  acceptance,  delivery 
of  the  bonds  after  the  duly-authorized  committee  of  the  county  had 
decided  that  all  the  prescribed  conditions  precedent  to  the  delivery 
of  the  bonds  had  been  complied  with,  —  the  county  accepting  the 
position  of  a  stockholder,  receiving  certificates  for  the  stock  sub- 
scribed, voting  as  a  stockholder,  and  levying  a  tax  to  pay  the 
interest  falling  due  on  the  bonds ;  the  validity  of  the  bonds,  and  of 
their  accompanying  coupons  in  the  hands  of  a  bond  fide  holder  for 
value,  was  beyond  doubt,  although  no  formal  subscription  was 
made  by  the  county  on  the  books  of  the  company .1 

Bonds  for  the  payment  of  money,  lawfully  issued  by  municipal 
corporations,  when  they  are  payable  to  order  and  are  indorsed  in 
blank,  as  well  as  the  coupons  attached  to  them  as  interest  war- 
rants, are  transferable  by  delivery,  and  are  subject  to  the  same 
rules  and  regulations,  so  far  as  respects  the  title  and  rights  of  the 
holder,  as  negotiable  bills  of  excliange  and  promissory  notes. 
Holders  of  such  instruments,  if  the  same  are  indorsed  in  blank  or 
are  payable  to  bearer,  are  as  effectually  shielded  from  the  defence  of 
prior  equities  between  the  original  parties,  if  unknown  to  them  at 
the  time  of  the  transfer,  as  the  holders  of  any  other  class  of  nego- 
tiable instruments.^  And  when  a  corporation  has  power  under 
any  circumstances  to  issue  negotiable  securities,  the  bond  fide 
holder  has  the  right  to  presume  that  they  were  issued  under  the 
circumstances  which  give  the  requisite  authority,  and  that  they 
are  no  more  liable  for  any  infirmity  in  the  hands  of  such  a  holder 
than  any  other  commercial  paper.^ 

Mere  political  bodies,  constituted  as  counties,  are  so  constituted 
for  the  purpose  of  local  police  and  administration,  and,  having  the 
power  of  levying  taxes  to  pay  all  public  charges  created,  have  no 
power  or  authority  to  make  and  utter  commercial  paper  of  any 
kind,  unless  such  power  is  expressly  conferred  upon  them  by  law, 
or  is  clearly  implied  from  some  power  expressly  given,  which  can- 
not be  fairly  exercised  without  it.''     No  such  implication  arises 

110  obligation  to  look  "beyond  the  recital  in  -  City  of  Lexington  c.  Butler,  14  Wall, 

the  bonds  as  to  the  vote  authorizing  their  282  ;   Moran  v.   Miami  County,  2  Black, 

issue  having  been  sufficient,  when  the  bonds  722;  Mercer  County  v.  Hacket,  1  Wall, 

have  been  duly  issued  and  attested  by  the  83. 

proper  officers.     Township  of  Rock  Creek  ^  City  of  Lexington  v.  Butler,  supra  ; 

V.  Strong,  96  U.  S.  271;   San  Antonio  v.  Gelpcke  v.  Dubuque,  1  Wall.  203;  Knox 

Mehaffy,  lb.  312.  County  i).  Aspinwall,  21  How.  539;  Super- 

•  Nugent  V.  The  Supervisors,  19  Wall,  visors  v.  Schenck,  5  Wall.  784;  Bissell  u. 

241.   And  see  The  Justices  of  Clark  County  Jeffersonville,  24  How.  299. 
».  The  Paris,  W.  &K.  River  Turnpike  Co.,  <  Clairborne    County   v.    Brooks,    111 

11  B.  Hon.  143.  U.  S.  400,  406. 
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from  the  granting  the  power  to  a  municipal  corporation  to  appro- 
priate moneys  in  aid  of  the  construction  of  a  railroad,  accompanied 
by  a  provision  directing  the  levy  and  collection  of  taxes  to  meet 
such  appropriation,  and  prescribing  no  other  mode  of  payment.^ 

In  an  action  against  a  municipality  on  notes  given  by  the  town 
treasurer,  the  Circuit  Court  held  that  although  the  vote  of  the 
town  meeting  standing  alone  did  not  give  the  treasurer  general 
authority  to  borrow  money  and  to  act  as  general  agent  in  that  re- 
gard, yet  that  the  evidence  was  sufficient  to  authorize  tlie  jury  to 
find  that  the  town  voters,  by  continuous  and  affirmative  action 
and  conduct  at  their  town  meetings,  knowing  that  their  treasurer 
had  generally  and  freely  borrowed  money  and  given  notes  under 
that  vote,  had  made  him  in  fact  their  general  agent  for  that  pur- 
pose ;  had  held  him  out  to  the  plaintiff  as  such,  and  had  ratified 
his  acts,  and  were  estopped  from  denying  their  validity.     But  the 
United  States  Supreme  Court  reversed  this  decision.^     They  held 
that  towns,  such  as  those  in  the  New  England  States,  differ  from 
trading  companies,  and  even  from   municipal  corporations  else- 
where.    They  are  territorial  corporations,  into  which  the  State  is 
divided  by  the  legislature  from  time  to  time,  at  its  discretion,  for 
political  purposes  and  the  convenient  administration  of  govern- 
ment.    They  have  tliose  powers  only  which  have  been  expressly 
conferred  upon  them  by  statute,  or  which  are  necessary  for  con- 
ducting municipal  affairs;  and  all  the  members  of  the  town  are 
members  of  the  quasi  corporation.^    A  town  cannot  make  a  con- 
tract or  authorize  any  officer  or  agent  to  make  one  on  its  behalf, 
except  by  vote  in  a  town  meeting  duly  notified  or  warned ;  and 
the  notice  or  warning  must  specify  the  matter  to  be  acted  on,  in 
order  that  all  the  inhabitants  whose  property  will  be  subject  to  be 
taken  on  execution  to  satisfy  the  obligations  of  the  town,*  may 
know  in  advance  what  business  is  to  be  transacted  at  the  meeting. 
If  the  subject  of  the  vote  is  not  specified  in  the  notice  or  warning, 
the  vote  has  no  legal  effect,  and  binds  neither  the  town  nor  the 
inhabitants.     No  one  can  rely  upon  a  vote  as  giving  him  any  rights 
against  the  town,  without  proving  a  sufficient  notice  or  warning  of 
the  meeting  at  which  the  vote  was  passed.^    Any  ratification  of 

1  Concord  v.  Robinson,  121  U.  S.  165;  Pick.  564,  569;  Gaskill  .  Dudley,  6  Met 

Wells  V.  Supervisors,  102  U.  S.  625,  631;  546;  Adams  v.  Wiscasset  Bank    1  Greenl, 

Ogden  V.  County  of  Daviess,  lb.  634,  639.  361  ;   Fernald   ..  Lewis    6   Greenl.    264 

^2  Bloomlield  «.  Charter  Oak  Bank,  121  Hopkins  «■  Elmore  49  Vt.  176 
yy   q    ,  „,  6  Reynolds  v.  New  Salem,  6  Met.  diU 

B  Granby.  Thurston,  23  Conn.   416;  Stoughton   School   District   v    Atherton 

Webster  «Harwinton,  32  Conn.  131.  12  Met.  105;  Moor  «.  Newfield,  4  Greenl, 

4  lTwater"woodbridge,6Conn.223,  44.     See   Brunswick  First  Parish  ».  Mc 

228      McLoud    "  Selby,   10  Conn.    390;  Kean,  4  Greenl.  508  ;  Thayer  v    Stearns 

Bearfsley  rSrai  h,  16  Conn.  368;  5  Dane  1  Pick.  109;  Gilmore  ^^  Holt  4  Pick.  258; 

Ab   158  •  Cha"e  .    Merrimack  Bank,  19  Hayden  v.  Noyes,  5  Conn.  391  ;  Willard 
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an  act  previously  unauthorized  must,  in  order  to  bind  the  princi- 
pal, be  with  full  knowledge  of  all  the  material  facts,^  and  no  es- 
toppel in  pais  can  be  created  except  by  conduct  which  tlie'  person 
setting  up  the  estoppel  has  the  right  to  rely  upon,  and  does  in  fact 
rely  and  act  upon.^  And  the  vote  of  those  who  attend  a  town- 
meeting,  being  of  no  validity  against  the  town  or  its  inhabitants, 
unless  the  object  of  the  vote  is  set  forth  in  the  notice  or  warning 
of  the  meeting,  tlie  town  can  no  more  ratify  an  act  afterwards 
than  authorize  it  beforehand,  except  by  vote  passed  pursuant  to  a 
previous  notice  specifying  the  object.  Without  the  indispensable 
prerequisite  of  such  a  notice,  those  present  at  a  town-meeting 
have  no  greater  power  to  bind  the  town  indirectly  by  ratification 
or  estoppel,  than  they  have  to  bind  it  directly  by  an  original  vote.^ 
And  the  court  concluded  *  that,  upon  the  whole  case,  there  was  no 
proof  of  original  authority,  or  of  subsequent  ratification,  or  of  es- 
toppel, to  bind  the  defendant  town.  None  of  original  authority, 
for  want  of  any  vote  passed  pursuant  to  due  notice  in  the  warn- 
ing ;  none  of  ratification,  for  the  same  reason,  as  well  as  because 
it  was  not  shown  that  the  acts  proved  were  done  with  intent  to 
ratify  the  acts  of  the  treasurer  in  issuing  the  notes  sued  on,  or 
with  knowledge  of  all  the  material  facts  attending  their  issue ; 
none  of  estoppel,  because  there  was  no  evidence  of  any  acts  of  the 
town  which  the  plaintiff  had  a  legal  right  to  rely  upon,  or  did  in 
fact  rely  upon,  in  taking  the  notes. ^ 

Where  bonds  on  their  face  exclude  the  possibility  of  their  hav- 
ing been  legally  issued,  recitals  or  certificates  of  the  officers  of  the 

0.  Killingworth,  8  Conn.  247,  254;  Brown-  both,    12   Met.    26  ;    Burlington   v.   New 

ell  V.    Palmer,  22  Conn.   107;   Avery  v.  Haven   &   Northampton    Co.,    26   Conn. 

Stewart,  1  Cush.  496  ;  Flecher  v.  Fuller,  61  ;   Benolt   v.    Conway,   12   Allen,    487  ; 

120  0.  S.  534;  State  v.  Taff,  37  Conn.  392;  Arlington  v.  Pierce,  122  Mass.  270;  Bean 

Isbell  u.  New  York  &  New  Haven  R.  R.,  v.  Hvde  Park,  143  Mass.  245;  Kinsley  v. 

25  Conn.  556  ;  Society  for  Savings  v.  New  Norris,  60  N.  H.  131;   Railroad  Bank  v. 

London,  29  Conn.  174  ;  Baldwin  v.  North  Lowell,  109  Mass.  214  ;  Agawara  Bank  v. 

Brantford,  32  Conn.   47;  New  Haven,  M.  South  Hadley,  128  Mass.  503. 

&  W.  R.   R.  Co.    V.  Chatham,  42  Conn.  *  Bloomfield  v.  Charter  Oak  Bank,  121 

465  ;  Brooklyn  Trust  Go.   u.  Hebron,  51  U.  S.  137. 

Conn.  22,  29.  6  See  Concord  v.  Robinson,  121  U.  S, 

1  Owings  o.  Hull,  9  Pet.  607  ;  Ben-  165,  as  to  municipal  bond.s,  invalid  in  the 
necke  v.  Insurance  Co.,  105  U.  S.  355.  hands  of  purchasers  before  maturity  with- 

2  Burgess  v.  Seligman,  107  U.  S.  20;  out  notice,  notwithstanding  their  recitals, 
Scovill  V.  Thayer,  105  U.  S.  143;  Brant  v.  their  issue  having  been  without  statutory 
Virginia  Co.,  93  IT.  S.  326.  authority.     See  also  Middleport  v.  Mtua. 

3  Marsh  v.  Fulton  County,  10  Wall.  Life  Insurance  Co.,  82  111.  562,  568  ;  As- 
676;  Daviess  County  w.  Dickinson,  117  pinwall  u.  County  of  Daviess,  22  How.  364; 
U.  S.  657;  Norton  v.  Shelby  County,  118  Wadsworth  v.  Supervisors,  102  U.  S.  534; 
U.  S.  425;  Pratt  v.  Swanton,  15  Vt.  147;  Crow  v.  Oxford,  119  U.  S.  215  ;  Katzem- 
Lander  v.  Smithheld  School  District,  33  berger  u.  Aberdeen,  121  U.  S.  172;  Dixon 
Me,  239;  American  Tube  Works  i>.  Bos-  County  w.  Field,  111  U.  S.  92;  Sykes  v. 
ton  Machine  Co.,  139  Mass.  5.  And  see  Mayorof  Columbus,  55  Miss.  115;  Granada 
Sharon  v.  Salisbury,  29  Conn.  113  ;  Ladd  County  Supervisors  v.  Brogden,  112  U.  S. 
V.  Franklin,   37  Conn.  53 ;  Goff  v.  Echo-  271. 


PART  v.]  CORPORATIONS.  411 

municipality  that  they  were  legally  issued  will  not  avail  to  render 
such  bonds  legal.  Recitals  or  certificates  reciting  the  actual  facts, 
and  alleging  that  thereby  the  bonds  were  conformable  to  the  law, 
when,  judicially  speaking,  they  were  not,  will  not  make  them  so  ; 
nor  will  such  recitals  or  certificates  work  an  estoppel  upon  the 
municipality  to  claim  the  protection  of  the  law.^ 

Tlie  doctrine  which  gives  validity  to  acts  of  officers  de  facto, 
whatever  defects  there  may  be  in  the  legality  of  their  appointment 
or  election,  is  founded  upon  considerations  of  policy  and  neces- 
sity, for  the  protection  of  the  public  and  individuals  whose  inter- 
ests may  be  affected  thereby  ;  offices  are  created  for  the  benefit  of 
the  public,  and  private  parties  are  not  permitted  to  inquire  into 
the  title  of  persons  clothed  with  the  evidence  of  such  offices,  and 
in  apparent  possession  of  their  powers  and  functions.  For  the 
good  order  and  peace  of  society,  their  authority  is  to  be  respected 
and  obeyed  until  in  some  regular  mode  prescribed  by  law  their 
title  is  investigated  and  determined.  It  is  manifest  that  endless 
confusion  would  result  if  in  every  proceeding  before  such  officers 
their  title  could  be  called  into  question.  But  the  idea  of  an  offi- 
cer implies  the  existence  of  an  office  which  he  holds.  It  would  be 
a  misapplication  of  terms  to  call  one  an  officer  who  holds  no  office, 
and  a  public  office  can  only  exist  by  force  of  law.  An  unconsti- 
tutional act,  which  in  terms  creates  an  office,  does  not,  by  the 
apparent  existence  of  the  office,  give  validity  to  the  acts  of  the  as- 
sumed incumbent.  An  unconstitutional  act  is  not  a  law.  It  con- 
fers no  rights  ;  it  imposes  no  duties  ;  it  affords  no  protection  ;  it 
creates  no  office  ;  it  is,  in  legal  contemplation,  as  inoperative  as 
though  it  had  never  passed.^ 

1  Croww.  Oxford,  119  U.  S.  215;  Dixon  the  judgments  have  depended  upon  the 

County  V.   Field,  111  U.  S.    83.     If  the  question  whether,  in  the  particular  case 

offioei-s  authorized  to  issue  bonds  ujion  a  under  consideration,  a  fair  construction  of 

condition  are  not  the  appointed  tribunal  the  law  authorized  the  officers  issuing  the 

to  decide  the  fact  which  constitutes  the  bonds  to  ascertain,  determine,  and  certify 

condition,  their  recital  will  not  be  accepted  the  existence  of  the  facts  upon  which  their 

as  a  substitute  for  proof.     In  other  words,  power  by  the  terms  of  the  law  was  made 

where  the  validity  of  a  bond  depends  upon  to   depend,    not   including   that   class   of 

an  estoppel,  claimed  to  arise  upon  the  re-  cases  in  which  the  controversy  related,  not 

citals  of  the  instrument,  the  question  be-  to  conditions  precedent,  on  which  the  right 

in"  as  to  the  existence  of  power  to  issue  to  act  at  all  depended,   but  upon  condi- 

them   it  is  necessary  to  establish  that  the  tions  affecting  only  the  mode  of  exercising 

officers   executing  the  bonds  had   lawful  a  power  admitted  to  have  come  into  be- 

authority   to   maTje   the    recitals    and   to  ing.     Marcy  v.  Township  of  Oswego,   92 

make  them  conclusive.     The  very  ground  U.    S.    637  ;    Commissioners   of  Douglas 

of  the  estoppel  is  that  the  recitals  are  the  County  v.  Bolles.  94  U.  S.  lOi  ;  Commis- 

official  statements  of  those  to  whom  the  sioners   of  Marion  County  i-.    Clark    /A. 

law  refers  the  public  for  authentic   and  278;  County  of  Warren  t;.  Marcy,  97  U.  S. 

final  information  on  the  subject      This  is  96  ;  Pana  v.  Bowler   107  U.  S.  529 
the  rule  which  has  been  constantly  applied  2  Norton  v.  Shelby  County,  11 8  U.  S. 

bv  the  Supreme  Court  of  the  United  States  425 ;  Hildreth  v.  McTntyre,  1  J.  J    Marsh, 

in  the  numerous  cases  in  which  it  has  been  206;    Carleton  v.  The   People,    10  Mia. 

nvolved      The  differences  in  the  result  of  250,  259.     See  Tha  State  v.  Carroll,  38 
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The  court,  in  Norton  v.  Shelby  County ,i  where  it  was  claimed 
that  bonds  of  the  county,  which  had  been  issued  without  author- 
ity, were  subsequently  ratified,  in  holding  that  the  bonds  were 
invalid,  adopted  the  principles  laid  down  in  Marsh  v.  Fulton 
County ,2  that  a  ratification  is,  in  its  effect  upon  the  act  of  an 
agent,  equivalent  to  the  possession  by  him  of  a  previous  authority. 
It  operates  upon  the  act  ratified  in  the  same  manner  as  though 
the  authority  of  the  agent  to  do  the  act  existed  originally.  It 
follows  that  a  ratification  can  only  be  made  when  the  party  rati- 
fying possesses  the  power  to  perform  the  act  ratified.  Officials 
who  had  no  power  to  make  a  subscription  in  the  first  instance 
without  a  vote  of  the  county,  could  not  ratify  such  subscription 
without  such  authorization.  It  would  be  absurd  to  say  that  they 
could  without  such  vote,  by  simple  expressions  of  approval,  or  in 
some  other  indirect  way,  give  validity  to  acts,  when  they  were  in 
terms  directly  prohibited  by  statute  from  doing  those  acts  until 
after  such  vote  was  had.  That  would  be  equivalent  to  saying  that 
an  agent,  not  having  the  power  to  do  a  particular  act  for  his  princi- 
pal, could  have  validity  given  to  such  act  by  its  indirect  recognition.^ 


Conn.  449;  Taylors.  Skrine,  3  Brev.  616; 
Cocke  V.  Halsey,  16  Pet.  71  ;  Clark  v. 
Commonwealth,  29  Pa.  St.  129;  Browu  v. 
O'Connell,  36  Conn.  432  ;  Blackburn  v. 
The  State,  3  Head,  690;  Fowler  v.  Beebe, 
9  Mass.  231.  In  Daviess  County  v.  Dick- 
inson, 117  U.  S.  657,  it  was  held  that 
bonds  issued  in  e.xoess  of  the  statutory 
limits  were  invalid  and  void  even  in  the 
hands  of  a  bond  fide  purchaser  for  value, 
without  notice  and  before  maturity;  and 
that  an  officer's  certificate  of  a  fact  which 
he  had  no  authority  to  determine  was  of 
no  legal  effect,  and  did  not  estop  the 
municipality  from  showing  that  all  the 
bonds  which  were  issued  after  the  statu- 
tory limit  had  been  reached  were  void. 
See  Dixon  County  v.  Field,  111  U.  S.  83. 

'  118  Mass.  425. 

2  10  Wall.  676,  684. 

^  See  County  of  Daviess  v.  Dickinson, 
117  U.  S.  657;  McCracken  v.  City  of  San 
Francisco,  16  Cal.  591,  623  ;  Aspinwall 
V.  Commissioners  of  Daviess  County,  22 
How.  364;  Wadsworth  v.  Supervisors,  102 
U.  S.  534.  A  town  having  no  general 
power  to  issue  negotiable  bonds,  but  hav- 
ing power  to  issue  bonds  for  certain  spe- 
cified municipal  purposes,  was  sued  on 
bonds  which  contained  no  statement  of 
the  purpose  for  which  they  were  issued, 
and  no  recital  which  could  bind  the  town 
by  way  of  estoppel.  The  court  held  that 
the  plaintiff  was  bound  to  allege  and  prove 
the  authority  of  the  town  to  issue  them, 
and  a  demurrer  to  a  declation  which  con- 


tained no  such  averment  was  sustained, 
Hopper  V.  Corington,  118  U.  S.  148 
Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166, 
175  ;  Cragin  v.  Lovell,  109  U.  S.  194 
Kennard  v.  Cass  County,  3  Dill.  147 
Broome  v.  Taylor,  76  N.  Y.  564  ;  Cot, 
ton  V.  New  Providence,  18  Vroom,  401. 

When  a  corporation  has  power  under 
any  circumstances  to  issue  negotiable  secu- 
rities, the  bond  fide  holder  has  a  right  to 
presume  they  were  issued  under  the  cir- 
cumstances which  give  the  requisite  au- 
thority, and  they  are  no  more  liable  to  be 
impeached  for  any  infirmity  in  the  hands 
of  such  a  holder  than  any  other  commer- 
cial paper.  Gelpcke  v.  Dubuque,  1  Wall. 
175,  203;  Supervisors  v.  Schenck,  5  Wall. 
772,  784  ;  Lexington  o.  Butler,  14  Wall. 
282,  296  ;  San  Antonio  v.  Mehaffy,  96 
U.  S.  312,  314;  Macon  County  v.  Shores, 
97  U.  S.  272,  279.  But  the  circumstances 
referred  to  in  those  cases  were  the  pre- 
liminary facts  requisite  to  the  exercise  of 
the  power,  not  the  limits  fixed  by  law  of 
the  objects  and  purposes  for  which  the 
power  could  be  exercised  at  all.  In  each 
of  those  cases  the  defects  suggested  were 
in  the  requisite  preliminary  proceedings, 
and  the  bonds  sued  on  appeared  by  recitals 
on  their  face  to  have  been  issued  accord- 
ing to  law.  When  the  law  confers  no  au- 
thority to  issue  the  bonds  in  question,  the 
mere  fact  of  their  issue  cannot  bind  the 
town  to  pay  them  even  to  a  purchaser  be- 
fore maturity  and  for  value.  Marsh  v. 
Fulton  County,  10  Wall.  676  ;  East  Oak- 
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The  Court  of  Errors  of  New  Jersey  decided  i  that  purchasers 
of  bonds  issued  under  a  statute  limiting  the  amount,  had  the  right 
to  rely  on  the  decision  of  the  commissioners  as  conclusive  in  re- 
spect to  the  amount  that  could  be  put  out  under  the  statute.  In 
New  Providence  v.  Halsey,^  the  United  States  Supreme  Court  con- 
curred in  these  decisions,  and  held  that  when  the  commissioners 
issued  bonds,  they  averred  that  the  issue  was  within  the  limit. 
Construing  the  act  by  the  rule  laid  down  in  New  Jersey,  the  le- 
gislative intent  that  their  decision  on  the  subject  should  be  final, 
appears.  The  holder  of  the  bonds  had,  therefore,  the  right  to  rely 
thereon,  and  bonds  issued  beyond  the  limit  would  be  enforceable.* 

Where  State  revenue  bond  scrip  contained  a  provision  that  it 
would  be  received  in  payment  of  taxes,  the  court  held  that  it  was 
a  contract  with  the  holder  for  the  time  being,  who  has  taxes  to 
pay ;  and  that  although  such  a  stipulation,  faithfully  executed, 
would  give  commercial  value  to  the  paper,  in  whosesoever  hands 
it  might  happen  to  be,  it  could  not  be  said,  as  a  matter  of  law, 
that  the  contract  was  broken  until  the  scrip  had  been  tendered  for 
taxes  due  from  a  holder,  and  been  refused  ;  nor  that  the  legal  right 
of  the  holder  was  threatened  unless  he  was  in  a  situation  to  make 
a  present  tender  for  that  purpose.  He  had  no  legal  right  to  have 
the  scrip  received  for  taxes,  unless  he  owed  taxes  for  which  it  was 
receivable  ;  and  in  order  that  it  might  be  used  for  the  payment  of 
the  taxes  of  another,  he  must  transfer  it  to  the  new  holder,  and 
that  would  devest  himself  of  all  right  to  enforce  a  contract  to  which 
he  was  no  longer  a  party,  and  in  which  he  had  ceased  to  have  a 
legal  interest.* 

Where  the  liability  of  a  municipal  corporation  upon  negotiable 

land  V.  Skinner,  94  LT.  S.  255;  Buchanan  the  law  merchant,  within  the  meaning  of 

V  Li*-ciifield   102  U.  S.  278;  Dixon  County  that  term  in  the  act  of  March  3,  1875,  18 

v.  Field.  Ill  U.  S.  83  ;  Hayes  v.  Holly  Stat.,  470,  ch.  137,  §  1,  which  allows  a 

Springs   114  U.  S.   120;  Daviess  County  suit  on  instruments  of  that  class  to  be 

y   Dickinson,  117  U.  S.  657.  brought  in  the  courts  of  the  United  States 

'   1  Cotton  II.  New  Providence,  18  Vroom  by  au   assignee,   notwithstanding   a   suit 

(47  N   J   L)   401,  following  the  rule  laid  could  not  have  been  prosecuted  m  such 

down  'in'Mutual  Benefit  Life  Ins.   Go.  ^.  court  if  no  as.signraent  had  been  made; 

Elizabeth,  13  Vroom  (42  N.  J.  L.i,  235.  and,  therefore,  that  it  was  a  matter  of  no 

2  ]^J7  u   s   33g.  importance  that  the  holder  made  title  to 

8  See  Bernard's' Township  v.  Stebbins,  the  bonds   through   assignments  by  the 

109  U  S  341.    The  po,=iition  was  also  taken  citizens   of   New   Jersey.      To   the  same 

in  New  Providence  r.Halsey,  117  U.  S.  336,  effect_  is   the   liolding   in   Ackley  School 

that  the  holder  of  the  bonds  could  notre-  District  v.  Hall,  113  U.  b.  135. 
cover  on  them,  inasmuch  as  he  got  them  by  *  Hagood  v.  Southern    117  U.  S.  52  , 

assignment  from  citizens  of  New  Jersey,  Marye  v.   Parsons,  114  U.   S    325  ,  Wil- 

who  could  not  sue  in  the  courts  of  the  liams    v.    Hagood,    98    VS.    72.      bee 

United  States,   and  he  was  compelled  to  Harshman  v.    Wmterbottom,   123   U.   b. 

rely  on  the  title  of  his  a.ssignors  to  avoid  215,  on  warrants  issued  m  Missouri    re- 

the  n.atters  placed  in  bar  to  the  action,  ceivable  as  Payment  tor    axes.     See  E»t 

But  the  court  hold  that  a  municipal  bond  St.  Louis  ''•  Zebley,  110  U.  S.  321 .  Clay 

in  the  ordinary  form,  such  as  those  sued  County  v.  McAleer,  115  U.  S.  616. 
on,  is  a  promissory  note,  negotiable  by 
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securities  depends  upon  a  local  statute,  the  rights  of  the  parties 
are  to  be  determined  according  to  the  law  as  declared  by  the  State 
courts  at  the  time  such  securities  were  made.  After  a  statute  has 
been  settled  by  judicial  construction,  the  construction  becomes,  so 
far  as  contract  rights  are  concerned,  as  much  a  part  of  the  statute 
as  the  text  itself,  and  a  change  of  decision  is,  to  all  intents  and 
purposes,  the  same  in  effect  on  contracts  as  an  amendment  of  the 
law  by  means  of  a  legislative  enactment.^  But  when  contracts 
and  transactions  have  been  entered  into,  and  rights  have  accrued 
thereon,  under  a  particular  state  of  the  decisions,  or  where  there 
has  been  no  decision  of  the  State  tribunals,  the  Federal  courts 
properly  claim  the  right  to  adopt  their  own  interpretation  of  the 
law  applicable  to  the  case,  although  a  different  interpretation  may 
be  adopted  by  the  State  courts  after  such  rights  have  accrued. 
But  even  in  such  cases,  for  the  sake  of  harmony  and  to  avoid  con- 
fusion, the  Federal  courts  will  lean  to  an  agreement  of  views  with 
the  State  courts  if  the  question  seems  to  be  balanced  with  doubt.^ 

All  persons  taking  securities  of  municipalities  having  no  power 
to  issue  them,  except  as  specially  delegated  by  law  for  a  particu- 
lar purpose,  must  see  to  it  that  the  conditions  prescribed  for  the 
exercise  of  the  power  existed.  As  an  essential  preliminary  to 
protection  as  a  hond  fide  holder,  authority  to  issue  them  must  ap- 
pear. If  such  authority  did  not  exist,  the  doctrine  of  protection 
to  a  hond  fide  purchaser  has  no  application.  This  is  the  rule  even 
with  commercial  paper  purporting  to  be  issued  under  a  delegated 
authority.  The  delegation  must  be  first  established  before  the 
doctrine  can  come  in  for  consideration.^ 

There  is  a  class  of  cases  where  recitals  in  obligations  are  held 
to  supply  such  proof  of  compliance  with  the  special  authority  del- 
egated as  to  preclude  the  taking  of  any  testimony  on  the  subject, 
and  estop  the  obligor  from  denying  the  fact.  These  have  gener- 
ally arisen  upon  municipal  bonds,  authorized  by  statute,  upon  the 
vote  of  the  majority  of  the  citizens  of  a  particular  city,  county,  or 
town,  and  in  which  certain  persons  or  officers  are  designated  to 
ascertain  and  certify  as  to  the  result.  If,  in  such  cases,  the  bonds 
refer  to  the  statute,  and  recite  a  compliance  with  its  provisions, 
and  have  passed  for  a  valuable  consideration  into  the  hands  of  a 

I  Green  County  v.  Camess,  1(19  XI.  S.  2  Burgess  v.   Seligman,  107  TJ.   S.  20, 

105  ;    Douglass   v.  County  of   Pike,  101  33  ;   Anderson  v.  Santa  Anna,  116  tJ.  S. 

U.  S.  677  ;  County  of  Ralls  v.  Douglass,  356. 

105  U.  S.  728,  732  ;  Olcottr.  Supervisors,  »  Merchants'  Bank  v.  Bergen  County, 

16  Wall.   678;  City  v.  Lamson,  9  Wall.  115  U.  S.  384:  The  Floyd  Acceptances, 

475,    485  ;    Boyd   v.  Alabama,  94  U.  S.  7  Wall.  666,  676  ;    Marsh  v.  Fulton,   10 

645  ;   Taylor  v.  Ypsilanti,  105  U.  S.   60,  Wall.    676  ;    Mayor    v.    Ray,    19    Wall. 

71 ;  Thompson  v.  Lee  County,  3  Wall.  327,  468. 
330  ;  Brown  v.  Mayor,  63  N.  Y.  239,  244. 
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bond  fide  purchaser,  without  notice  of  any  defect  in  the  proceed- 
ings, the  municipality  is  held  to  be  estopped  from  denying  the 
truth  of  the  recitals.  The  ground  of  the  estoppel  is  that  the  offi- 
cers issuing  the  bouds  and  inserting  the  recitals  are  agents  of 
the  municipality,  empowered  to  determine  whether  the  statute 
has  been  followed,  and  thus  bind  the  municipality  by  their 
determination.^ 

Even  a  lond  fide  holder  of  a  municipal  bond  is  bound  to  show 
legislative  authority  in  the  issuing  body  to  create  the  bond.  Re- 
citals on  the  face  of  the  bond  or  acts  in  pais,  operating  by  way  of 
estoppel,  may  cure  irregularities  in  the  execution  of  a  statutory 
power,  but  they  cannot  create  it.  If  legislative  authority  is  want- 
ing, the  bonds  have  no  validity.  And  where  bonds  have  been  is- 
sued without  legislative  authority,  as  a  subscription  to  stock,  if 
the  legislature  intend  to  legalize  them,  they  must  do  so  openly, 
intelligently,  and  in  language  not  to  be  misunderstood  ;  and  as  a 
doubtful  or  obscure  declaration  would  not  be  justifiable,  so  it  is 
not  to  be  imputed.^ 

In  an  action  brought  by  a  State  against  the  officers  and  stock- 
holders of  a  railroad  company,  the  bonds  of  which  company  were 
indorsed  by  the  State,  on  demurrer  to  the  declaration,  it  was  held 
that  as  the  liability  of  the  defendants  to  the  State  was  only  statu- 
tory, there  could  be  no  recovery  unless  the  facts  stated  in  the 
declaration  are  such  as  to  bring  the  defendants  within  the  opera- 
tion of  the  liability  clauses  in  the  statutes.^ 

Where  bonds  were  held  void  as  having  been  issued  by  a  muni- 
cipality in  excess  of  authority,*  the  court  held  that  the  holders  of 
such  bonds,  and  the  agents  of  the  city,  being  particeps  criminis  in 
the  act  of  violating  a  constitutional  prohibition,  equity  would  no 
more  raise  a  resulting  trust  in  favor  of  the  bondholders,  than  the 
law  would,  against  public  policy,  raise  an  implied  assumpsit 
against  the  municipality.^ 

By  act  of  the  legislature  of  Illinois,  of  Feb.  14, 1863,  sect.  4, 
clause  3,  the  city  council  of  Quincy  was  empowered  to  levy  and 
collect,  "  to  pay  the  debts  and  meet  the  general  expenses  of  said 
city,"  not  exceeding  fifty  cents  on  each  |10(3,  per  annum,  on  the 
assessed  value  of  the  real  and  personal  property  in  the  city.     The 

'  Northern  Bank  of  Toledo  v.  Porter  663,  as  to  the  construction  of  the  Tennes- 

Township  Trustees,  110  U".  S.  608  ;  Dixon  see  act  of  February  11,  1852,  as  to  whether 

County  V.  Field,  111  TJ.  S.  83.  a  lien  given  to  the  State  on  a  railroad  sys- 

2  Haves  k  Holly  Springs,  114  U.  S.  tern,  to  secure  the  payment  of  bonds  issued 
120  •  State  y.'stoll,  17  Wall.  425,  436.  by  the  State  to  the  railroa,d  company   en- 

3  Alabaman.  Burr,  115  U.  S.  413.  ured  to  the  benefit  of  the  bondholders. 
i  Buchanan  ».  Litchfield,  102  U.  S.  278  See,  also.  Hand  ».  Savannah  &  Charleston 
6  Litchfield  ..  Ballou,  114  U.  S.  190.      R.  R.  Co    12  S    C.  314  ;  Sinking  Fund 

See  the  Tennessee  Bond  Cases,  114  U.  S.-     Cases,  99  U.  S.  700,  72o. 
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court  held  that  this  related  to  debts  and  expenses  incurred  for  or- 
dinary municipal  purposes,  and  not  to  indebtedness  arising  from 
railroad  subscriptions,  the  authority  to  make  which  was  not  im- 
plied from  any  general  grant  of  municipal  power,  but  was  ex- 
pressly conferred  by  statute.^ 

The  general  grant  of  legislative  power  in  the  constitution  of  a 
State  does  not  enable  the  legislature  to  authorize  counties,  cities, 
or  towns,  to  contract,  for  private  objects,  debts  which  must  be 
paid  by  taxes  ;  nor  can  it  authorize  them  to  issue  bonds  to  assist 
merchants  or  manufacturers,  whether  natural  persons  or  corpora- 
tions, in  their  private  business.^  Thus,  bonds  issued  by  Missouri 
to  a  private  manufacturing  company,  formed  and  established  for 
the  purpose  of  carrying  on  and  operating  a  rolling-mill  for  the 
manufacture  of  railroad  iron,  expressed  to  be  issued  in  pursuance 
of  an  act  of  the  legislature,  were  void  upon  their  face  ;  the  act 
being  unconstitutional.^ 

Municipal  corporations  are  created  to  aid  the  State  government 
in  tlie  regulation  and  administration  of  local  affairs.  They  have 
only  such  powers  of  government  as  are  expressly  granted  them, 
or  such  as  are  necessary  to  carry  into  effect  those  that  are  granted. 
No  powers  can  be  implied  except  such  as  are  essential  to  the  ob- 
jects and  purposes  of  the  corporation  as  created  and  established. 
To  the  extent  of  their  authority  they  can  bind  the  people  and  the 
property  subject  to  their  regulation  and  governmental  control,  by 
what  they  do,  but  beyond  their  corporate  powers  their  acts  are  of 
no  effect.  As  power  in  a  municipal  corporation  to  borrow  money 
and  issue  bonds  therefor  implies  power  to  levy  a  tax  for  the  pay- 
ment of  the  obligation  that  is  incurred,  unless  the  contrary  clearly 
appears,*  it  follows  that  the  power  contained  in  a  charter  to  bor- 
row money  does  not  authorize  the  issue  of  bonds  uiiless  they  were 
issued  for  a  corporate  purpose,  where  there  is  a  constitutional  pro- 
hibition against  taxation  by  the  municipality,  except  for  corporate 
purposes.  It  was,  accordingly,  held  in  Ottawa  v.  Carey ,5  where 
the  charter  conferred  all  the  powers  usually  granted  to  a  city  for 
the  purposes  of  local  government,  authorizing  the  imposition  of 
taxes  for  everything  which,  in  the  opinion  of  the  city  authorities, 

'  Quincy  o.  Jackson,  113  U.  S.   332  ;  487  ;  Allen  v.  Jay,    60  Me.  124  •  Lowell 

Quincy  v.  Cooke,  107  U.  S.  .549  ;  Parkers-  v.  Boston,    111   Mass.    454  •    Weismer  u 

hurg  V.  Brown,  106  U.  S.  487,  501  ;  Ralls  Douglas,  64  N.  Y.  91  ;  In  re  Eureka  Co 

County  V.  United  States,  105  U.  S.  733,  96  N.  Y.  42  ;  Bissell  v.  Kankakee,  64  111 

735  ;  United  States  v.  County  of  Macon,  249  ;    English   v.     People,    96   III.    566  • 

99  U.  S.  582  ;  United  States  v.  New  Or-  Central   Branch   Union    Pac.     E.    E.    v'. 

leans,   98  U.  S.  381,  393  ;  Loan  Assoola-  Smith,  23  Kans.  745. 
tion  V.  Topeka,  20  Wall.  655,  660.  3  Cole  v.  La  Grange,  113  U.  S    1 

2  Cole   V.    La   Grange,   113    U.  S.  1  ;  »  Rolls  County  Court  v.  The   United 

Loan   Association   u.    Topeka,    20   Wall.  States,  105  U.  S.  733. 
655  ;  Parkersburg  i).  Brown,   106  U.  S.  *  108  U.  S.  110. 
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would  promote  the  general  prosperity  and  welfare  of  the  munici- 
pality, the  city  was  not  invested  with  power  to  raise  money  by 
public  taxation  to  be  donated  to  private  persons  or  corporations, 
as  a  bonus  for  developing  the  water  power  in  the  city  or  its  vicin- 
ity, for  manufacturing  purposes,  and  that  bonds  for  such  purpose 
in  the  hands  of  purchasers  thereof  with  notice  of  the  object  for 
which  they  were  issued,  were  void.^ 

Mere  recitals  by  the  officers  of  a  municipal  corporation  in 
bonds  issued  in  aid  of  a  railroad  corporation  do  not  preclude  au 
inquiry,  even  where  the  rights  of  a  bond  fide  holder  are  involved, 
as  to  the  existence  of  legislative  authority  to  issue  the  bonds.  In 
Northern  Banlc  v.  Porter  Township,^  it  was  held  that,  as  was  held 
in  Anthony  v.  Jasper  County ,3  purchasers  of  municipal  bonds  are 
charged  with  notice  of  the  laws  of  the  State,  granting  power  to 
make  the  bonds  they  find  on  the  market.  If  the  power  exists  in 
the  municipality,  the  bond  fide  holder  is  protected  against  mere 
irregularities  in  the  manner  of  its  execution,  but  if  there  is  a 
want  of  power,  no  legal  liability  can  be  created.  So  that,  while 
the  township  is  estopped  by  the  recitals  in  the  bonds  from  saying 
that  no  township  election  was  held,  or  that  it  was  not  called  and 


1  The  cases  of  Haskett  v.  Ottawa,   99 
U.  S.  86,  and  Ottawa  v.  National  Bank, 

105  TJ.  S.  342,  were  decided,  as  was 
pointed  out  in  Ottawa  v.  Carey,  108  U.  S. 
110,  118,  upon  the  ground  that  the  bonds 
in  suit  appeared  on  their  face  to  have 
been  issued  for  municipal  purposes,  and 
were  therefore  valid  in  the  hands  of  bond 
fide  holders.  In  Livingston  v.  Darlington, 
101  U.  S.  407,  the  town  subscription  was 
towards  the  establishment  of  a  State  re- 
form school,  which  was  undoubtedly  a 
public  purpose,  and  the  question  in  con- 
troversy was  whether  it  was  a  corporate 
purpose,  within  the  meaning  of  the  con- 
stitution of  Illinois.  In  Burlington  v. 
Beasley,  94  U.  S.  310,  the  grist  mill  held  to 
be  a  work  of  internal  improvement,  to  aid 
in  constructing  which  a  town  might  issue 
bonds  under  the  statutes  of  Kansas,  was  a 
public  mill  which  ground  for  toll  for  all 
customers.    See  Osborne  v.  Adams  County, 

106  U.  S.  181,  and  109  U.  S.  1  ;  Blair  v. 
Cuming  County,  111  U.  S.  363.  Sub- 
scriptions and  bonds  of  towns  and  cities, 
under  legislative  authority,  to  aid  in  estab- 
lishing railroads,  have  been  sustained  on 
the  same  ground  on  which  the  delegation 
to  railroad  corporations  of  the  sovereign 
right  of  eminent  domain  has  been  justified, 
—  the  accommodation  of  public  travel. 
Eogers  v.  Burlington,  3  Wall.  654  ;  Queens- 
bury  V.  Culver,  19  Wall,  83  ;  Loan  Asso- 
ciation V.  Topeka,  20  Wall.  661,  662  ; 
Taylor  v.  Ypsilanti,  105  U.  S.  60.    SUtutes 

TTfiT,.     T.  27 


authorizing  towns  and  cities  to  pay  boun- 
ties to  soldiers  have  been  upheld,  because 
the  raising  of  soldiers  is  a  public  duty. 
Middleton  v.  MuUica,  112  U.  S.  433; 
Taylor  v.  Thompson,  42  111.  9  ;  Hilbish 
V.  Catherman,  64  Pa.  154  ;  State  v.  Rich- 
land, 20  Ohio  St.  362 ;  Agawam  v. 
Hampden,  130  Mass.  528,  534  ;  Montclair 
V.  Eamsdell,  107  U.  S.  154.  In  United 
States  V.  Dodge  County,  110  XJ.  S.  156, 
it  was  held  that  a  bridge  across  a  river 
is  a  work  of  internal  improvement  within 
the  scope  and  terms  of  the  Nebraska  act 
of  1869  (see  County  Commissioners  v. 
Chandler,  96  U.  S.  205 ;  Fremont  Build- 
ing Association  v.  Sherwiu,  6  Neb.  48), 
and  a  mandamus  was  granted  for  payment 
of  bonds  for  that  purpose.  In  Blair  v. 
Cuming  County,  111  U.  S.  363,  it  was 
held  that  improving  the  water-power  of  a 
river,  by  constructing  a  canal  for  water- 
power  purposes  to  propel  public  grist 
mills,  was  a  "work  of  internal  improve- 
ment of  a  public  nature,"  within  the 
meaning  of  the  Nebraska  act,  Genl. 
Stat,  of  1873,  ch.  13,  §§  7,  14  (see 
Union  Pacific  E.  R.  v.  CommJssioners,  4 
Neb.  450  ;  The  State  v.  Thome,  9  Neb. 
458  ;  Dawson  County  u.  McNaraar,  10 
Neb.  276  ;  Traver  v.  Merrick  County,  14 
Neb.  327),  and  municipal  bonds  issued 
for  such  purpose  were  valid. 

'-'  110  U.  S.  608. 

8  101  U.  S.  693,  697. 
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conducted  in  the  particular  mode  required  by  law ;  it  is  not  es- 
topped to  show  that  it  was  without  authority  of  the  legislature  to 
order  the  election  or  issue  the  bonds.  The  question  of  legislative 
authority  in  a  municipal  corporation  to  issue  bonds  in  aid  of  a 
railroad  company  cannot  be  concluded  by  mere  recitals  ;  but,  the 
power  existing,  the  municipality  may  be  estopped  by  recitals  to 
prove  irregularities  in  the  exercise  of  the  power;  or,  when  the 
law  prescribes  conditions  upon  the  exercise  of  the  power  granted, 
and  commits  to  the  officers  of  such  municipality  the  determination 
of  the  question  whether  those  conditions  have  been  performed,  the 
corporations  will  also  be  estopped  by  recitals  which  import  such 
performance.! 

The  transfer  of  coupons  which  is  a  mere  contrivance,  a  pre- 
tence, the  result  of  a  collusive  arrangement  to  create  in  favor  of 
the  plaintiff  a  fictitious  ground  of  federal  jurisdiction,  so  as  to 
get  a  re-examination  in  that  jurisdiction  of  the  question  decided 
adversely  to  the  owners  of  the  coupons  by  the  highest  judicial 
tribunal  of  the  State,  will  not  enable  the  plaintiff  to  maintain  an 
action  in  the  federal  courts  upon  such  coupons,  the  bonds  or  in- 
struments to  which  they  were  attached  not  having  been  assigned 
to  him,  but  having  been  issued  to  and  having  always  been  held  by 
the  assignor  of  the  coupons.''' 

Municipal  bonds  in  the  customary  form,  payable  to  bearer,  are 
commercial  securities,  possessing  the  same  qualities  and  incidents 
that  belong  to  what  are  strictly  promissory  notes  negotiable  by  the 
law  merchant;  and  when  issued  under  the  authority  of  law,  and 
made  payable  to  a  named  person,  or  order,  have  like  quahties 
and  incidents.  And  a  provision,  such  as  that  in  the  statute  of 
Iowa,  of  April  6, 1868,  that  bonds  issued  under  the  authority  of 
the  act  shall  be  "  payable  at  the  pleasure  of  the  district  at  any 
time  before  due,"  does  not  affect  the  complete  negotiability  of  the 
bonds ,  for,  by  their  terms,  they  are  payable  at  a  time  which  must 
certainly  arrive ;  the  holder  could  not  exact  payment  before  the 

1  Northern  Bank  v.  Porter  Township,  valent  to  original   authority.      Grenada 

110  U.  S.  at  p.  618.     See  Dallas  County  v.  County  Supervisors  v.  Brogden,  112  V.  S. 

McKenzie,  101  U.  S.  686  ;  Brookly  v.  In-  261;    Cutler  v.   Board  of  Supervisors,  56 

surance  Co.,  99  U.  S.  362.     See  County  Miss.    115  ;    Supervisors    e.    Sohenck,    5 

of  Macon  v.  Shores,   97  TJ.  S.  272,  as  to  "Wall.  772  ;  Ritchie  v.  Franklin,  22  Wall, 

amendment  in  the  constitution  of  a  county  167;   Thompson  v.   Lee  County,   3   Wall.' 

not  affecting  acts  previously  authorized.  327;   City  v.  Lamson,  9  Wall.   477,  485; 

Where  what  was  done  by  the  constitu-  St.  Joseph  v.  Rogers,  16  Wall.  644,  663  ; 

tional  majority  of  the  qualified  electors,  Campbell   v.    City  of  Kenosha,   5   Wall, 

and  by  the  board  of  supervisors  of  the  194. 

county,  would  have  been  legal  and  bind-  2  Farmington  v.  Pillsbury,  114  U.  S. 

ing   upon   the  county  had  it  been  done  138 ;    Hawes  o.   Oakland,  104  U.  S.  450, 

under  legislative  authority  previously  con-  459;  Hayden  v.  Manning,  106  U.  S.  586  ; 

ferred,  subsequent  ratification  by  the  legis-  Detroit  v.  Dean,  lb.  537,  541;   Bernard's 

lature,    in   the   absence   of  constitutional  Township  v.  Stebbins,  109  U.  S.  341. 
restrictions  upon  such  legislation,  is  equi- 
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day  fixed  in  the  bonds,  and  the  debtor  incurred  no  legal  liability 
for  non-payment  until  that  day  passed.^ 

Prior  to  the  adoption  of  the  Illinois  constitution  of  1870,  an 
incorporated  city,  its  corporate  authorities  being  thereunto  author- 
ized by  the  legislature,  could  make  a  subscription  to  the  capital 
stock  of  a  railroad  company,  without  referring  the  question  of 
subscription  to  a  popular  vote.^  The  United  States  Supreme 
Court,  therefore,  held,  that  it  was  competent  for  the  legislature 
of  that  State  in  1869,  to  make  an  election  of  1868  legal  and  bind- 
ing as  an  expression  of  the  popular  will,  and,  upon  the  basis  of 
the  election  thus  legalized,  empower  or  authorize  the  corporate 
authorities  of  the  municipality  to  issue  the  bonds  for  the  amount 
indicated  by  the  popular  vote.^ 

By  the  charter  of  the  city  of  East  St.  Louis  it  was  provided 
that  the  city  council  should  levy  and  collect  a  tax  not  exceeding 
three  mills  on  the  dollar  upon  each  annual  assessment  made  for 
general  purposes  for  the  purpose  of  meeting  the  liability  on  the 
city  bonds ;  the  city  being  limited  to  an  assessment  of  one  per  cent 
per  annum  for  all  purposes.  The  United  States  Supreme  Court 
held  that  while  a  mandamus  would  lie  requiring  the  full  levy  of 
one  per  cent  and  the  devotion  of  three-tenths  thereof  to  the  pay- 
ment of  the  bonded  debt,  the  court  had  no  power  to  make  a  simi- 
lar order  with  reference  to  the  remaining  seven-tenths  required  for 
general  purposes ;  that  while  the  surplus  thereof  at  the  end  of  the 
year  might  be  subject  to  the  order  of  the  court,  the  question  what 
expenditures  were  proper  and  necessary  for  the  municipal  admin- 
istration, was  not  judicial,  but  was  confided  by  law  to  the  discre- 
tion of  the  municipal  authorities,  and  no  court  had  the  right  to 
control  that  discretion,  much  less  to  usurp  and  supersede  it.* 

Eecitals  in  municipal  bonds,  containing  no  statement  of  any 
election  called  or  held,  or  of  the  vote  by  which  the  issue  of  the 
bonds  was  authorized,  and  not  even  embodying  a  general  state- 
ment that  the  bonds  were  issued  in  pursuance  of  tlie  statutes  to 
which  they  refer,  nor  saying  anything  whatever  as  to  any  com- 
pliance with  the  requirements  of  the  statute  in  respect  to  which 
the  municipal  officers  were  authorized  to  determine  and  certify, 
but  at  the  utmost  making  a  statement  that  the  subscription  for 
which  the  bonds  were  in  part  given  was  authorized  by  the  stat- 
utes mentioned,  serve  simply  to  point  out  the  particular  laws 

1  AcUey  School  District  v.  Hall,  113     218,  225;   Quincy  v.  Cook,    107  U.  S. 

firVt aSr rsTt^:t'i^^it&  "Vc-^To^n  i.r '  ''■  '"'^" 

"T'^P^ill"^^..  Frick,  34  111.  405. 421;        '  «  Eas"'  St.  Louis  ..  Zebley,  110  U.  S. 
Quincy,  Mo.  &  Pac.  R.  R.  Co.  o.  Morris,     321. 
84  111.  410 ;  Marshall  v.  Silliman,  61  111. 
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under  which  the  transaction  may  lawfully  have  taken  place,  but 
they  do  not,  even  as  to  lond  fide  holders,  without  notice,  consti- 
tute an  estoppel  which  prevents  inquiry  into  the  alleged  invalid- 
ity of  the  bonds. 1 

Mere  political  bodies,  constituted  as  counties  are,  for  the  pur- 
pose of  local  police  and  administration,  and  having  the  power  of 
levying  taxes  to  defray  all  public  charges  created,  whether  they 
are  or  are  not  formally  invested  with  corporate  capacity,  have  no 
power  or  authority  to  make  and  utter  commercial  paper  of  any 
kind,  unless  such  power  is  expressly  conferred  upon  them  by  law, 
or  clearly  implied  from  some  other  power  expressly  given,  which 
cannot  be  fairly  exercised  without  it.''^ 

The  legislature  of  a  State,  unless  restrained  by  its  organic  law, 
has  the  right  to  authorize  a  municipal  corporation  to  issue  bonds  in 
aid  of  a  railroad,  and  to  levy  a  tax  to  pay  the  bonds  and  the  interest 
on  them,  with  or  without  a  popular  vote,  and  to  cure  by  a  retrospec- 
tive act  irregularities  in  the  exercise  of  the  power  conferred.^ 

Bonds  purporting  to  have  been  issued  by  a  municipality,  but 
whicli  were  neither  signed  nor  registered,  in  accordance  with  the 
statute  uuder  which  their  issue  was  authorized,  were  decided  to  be 
invalid.* 

There  must  be  authority  by  statute  for  every  issue  of  bonds  by 
a  municipality,  as  a  donation  to  any  railroad  or  other  work  of  in- 
ternal improvement.  Where  bonds  have  been  issued  without  war- 
rant of  law,  as  all  parties  are  equally  bound  to  know  the  law,  a 
certificate  verified  by  the  signature  of  the  municipal  officers  and 
the  seal  of  the  municipality,  reciting  the  actual  facts,  and  that 
thereby  the  bonds  are  conformable  to  the  law,  when,  judicially 
speaking,  they  are  not,  will  not  make  them  so,  nor  can  it  work  an 
estoppel  upon  the  county  to  claim  the  protection  of  the  law ;  oth- 
erwise it  would  always  be  in  the  power  of  a  municipal  body,  to 
which  power  was  denied,  to  usurp  the  forbidden  authority  by  de- 
claring that  its  assumption  was  within  the  law.  This  would  sup- 
pose such  corporate  bodies  to  be  superior  to  the  law  itself. 

1  Carroll  County  v.  Smith,  111  U.  S.  road  company,  were  allowed  priority  over 
556  ;  Northern  Bank  of  Toledo  v.  Porter  the  bonds.  See  also  Wallace  v.  Loomis, 
Township,  110  U.  S.  608;  Dixon  County  97  U.  S.  146;  Miltenberger  z;.  Logansport 
V.  Field,  111  U.  S.  83;  School  District  v.  Ry.  Co.,  106  U.  S.  286,  311,  312  ;  Union 
Stone,  106  U.  S.  183.  Trust   Co.    c.    Souther,    107    U.    S.    591  ; 

2  Claiborne  County  v.  Brooks,  111  Burnham  v.  Bowen,  111  U.  S.  776  ;  Fos- 
V.  S.  400,  406;  Police  Jury  v.  Britton,  15  dick  v.  Schall,  99  U.  S.  235,  253,  254 ; 
Wall.  566.  Meyer  v.  Johnston,  53  Ala.  237;    Hoover 

i*  Otoe  County  v.   Baldwin,  111  U.  S.  v.  Montclair,  &o.    Ey.   Co.,    2  Stew.    (29 

1;  Thompson  v.  Lee  County,  3  Wall.  327;  N.  J.  Eq. )  4. 

Campbell  w.  City  of  Kenosha,  5  Wall.  194.  '  Bissel   v.    Spring  Valley  Township, 

See  Union  Tru.st  Co.  v.  Illinois  Midland  110  U.  S.  162;  Anthony  u.  Connty  ofJas- 

Co.,  117  U.  S.  434,  where  necessary  ex-  per,  101  U.  S.  693,  697;    McGarrahan  u. 

penses,  incurred  subsequently  to  the  issue  Mining  Co.,  96  U.  S.  316. 
of  bonds  secured  by  a  mortgage  by  a  rail- 
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In  Dixon  County  v.  Field,i  the  effect  of  recitals  in  municipal 
bonds  IS  considered  at  length,  and  while  the  principle  is  conceded 
as  laid  down  in  Town  of  Coloma  v.  Eaves,2  that  where  it  may  be 
gathered  from  the  legislative  enactment  that  the  officers  of  the 
municipality  were  invested  with  the  power  to  decide  whether  the 
condition  precedent  has  been  complied  with,  their  recital  that  it 
has  been,  made  in  the  bonds  issued  by  them,  and  held  by  a  bond 
fide  purchaser,  is  conclusive  of  the  fact,  and  binding  upon  the 
municipality ;  for  the  recital  is  itself  a  decision  of  the  fact  by  the 
appointed  tribunal.  Yet  the  converse  of  this  is  embraced  in  the 
proposition,  and  is  equally  true.  If  the  officers  authorized  to  is- 
sue bonds,  upon  a  condition,  are  not  the  appointed  tribunal  to  de- 
cide the  fact,  which  constitutes  the  condition,  their  recital  will  not 
be  accepted  as  a  substitute  for  proof.  In  other  words,  where  the 
validity  of  the  bonds  depends  upon  an  estoppel,  claimed  to  arise 
upon  the  recitals  of  the  instrument,  the  question  being  as  to  the 
existence  of  power  to  issue  them,  it  is  necessary  to  establish  that 
the  officers  executing  the  bonds  had  lawful  authority  to  mal<e  the 
recitals  and  to  make  them  conclusive.  The  very  ground  of  the 
estoppel  is  that  the  recitals  are  the  official  statements  of  those  to 
whom  the  law  refers  the  public  for  authentic  and  final  informa- 
tion on  the  subject.  This  is  the  rule  which  has  been  constantly 
applied  in  the  numerous  cases  in  which  it  has  been  involved.  The 
difference  in  the  result  of  the  judgments  has  depended  upon  the 
question  whether,  in  the  particular  case  under  consideration,  a  fair 
construction  of  the  law  authorized  the  officers  issuing  the  bond  to 
ascertain,  determine,  and  certify  the  existence  of  the  facts  upon 
which  their  power,  by  the  terms  of  the  law,  was  made  to  depend  ; 
not  including  that  class  of  cases  in  which  the  controversy  related, 
not  to  conditions  precedent,  on  which  the  right  to  act  at  all  de- 
pended, but  upon  conditions  affecting  only  the  mode  of  exercising 
a  power  admitted  to  have  come  into  being.^ 

On  the  principle  that  when  the  seal  of  a  party,  required  to  make 
an  instrument  valid  and  effectual  at  law,  has  been  omitted  by  ac- 
cident or  mistake,  a  court  of  chancery,  in  order  to  carry  out  his 
intention,  will,  at  the  suit  of  those  who  are  justly  and  equitably 
entitled  to  the  benefit  of  the  instrument,  adjudge  it  to  be  as  valid 
as  if  it  had  been  sealed,  and  will  grant  relief  accordingly,  either 
by  compelling  the  seal  to  be  affixed,  or  by  restraining  the  setting 

1  111  U.  S.  83.  97  U.  S.   96  ;   Pana  v.  Bowler,  107  U.  S. 

2  92  IT.  S.  484.  ^29 ;    Sherman    County  v.    Simons,    109 

3  Marcy  v.  Township  of  Oswego,  92  U.  S.  735  ;  Buchanan  v.  Litchfield,  102 
U.  S.  637;  Commissioners  of  Douglas  U.  S.  278;  National  Bank  r.  Porter  Town- 
County  V.  Bolles,  94  U.  S.  104  ;  Commis-  ship,  110  U.  S.  608  ;  Anderson  County 
sioners  of  Marion   County  u.   Clark,   94  Commissioners  v.  Beal,  113  U.  S.  227. 

U.  S.  278  ;   County  of  Warren  v.  Marcy, 
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up  the  want  of  it  to  defeat  a  recovery  at  law,*  the  United  States 
Supreme  Court  held,  where  one  had  purchased  for  value,  in  good 
faith,  municipal  bonds,  on  which  the  seals  had  been  omitted  by- 
oversight  and  mistake,  and  without  observing  the  omission,  that 
a  court  of  equity  would,  at  his  suit,  decree  that  the  bonds  he  held 
as  valid  as  if  actually  sealed  before  being  issued,  and  would  re- 
straui  the  setting  up  of  the  want  of  seals  in  the  action  at  law.^ 

Unless  power  has  been  given  by  the  legislature  to  a  municipal 
corporation  to  grant  pecuniary  aid  to  railroad  corporations,  all 
bonds  of  the  municipality  issued  for  such  a  purpose,  and  bearing 
evidence  of  the  purpose  on  their  face,  are  void  even  in  the  hands 
of  bond  fide  holders,  and  this  whether  the  people  voted  the  aid  or 
not.  Every  purchaser  of  such  a  bond  is  chargeable  in  law  with 
notice  of  the  want  of  power  in  the  municipal  authorities  to  bind 
the  body  politic  in  that  way.  It  is  a  matter  of  no  importance  that 
the  municipality  employed  agents  to  sell  the  bonds,  or  that  its  law 
officer  gave  an  opinion  in  favor  of  their  validity,  or  that  they  were 
recognized  in  official  statements  as  binding  obligations,  or  that 
taxes  had  been  levied  to  pay  either  principal  or  interest.  Corpo- 
rate ratification,  without  authority  from  the  legislature,  cannot 
make  a  municipal  bond  valid  which  was  void  when  issued  for 
want  of  legislative  power  to  make  it.^ 

Where  it  becomes  necessary,  in  a  suit  on  bonds,  where  fraud  or 
illegality  in  their  inception  has  been  established,  for  the  holder  to 
show  that  the  bonds  were  purchased  for  value,  it  is  not  absolutely 
necessary  that  he  should  show  that  he  purchased  for  value,  for,  if 
any  previous  holder  of  the  bonds  in  suit  was  a  bond  fide  holder 
for  value,  the  plaintiff,  without  showing  that  he  had  himself  paid 
value,  could  avail  himself  of  the  position  of  such  previous  holder.* 

1  Smith  V.  Aston,  Freem.  Ch.  308  ;  ^  Lewis  v.  City  of  Shreveport,  108  U.  S. 
s.  c.  Cas.  Temp.  Finch,  273;  Cockerell  v.  282  ;  Wilson  u.  Shreveport,  29  La.  An. 
Cholmeley,  1  Euss.  &  Myl.  418,  424 ;  673.  In  Quincy  v.  Cook,  107  U.  S.  549, 
Waddsworth  v.  Wendell,  5  Johns.  Ch.  it  was  held  that  the  act  of  the  State  legis- 
224  ;  Montville  v.  Haiighton,  7  Conn,  lature  legalizing  an  ordinance  for  the  is- 
543;  Rutland  v.  Paige,  24  Vt.  181;  Wiser  suing  of  bonds,  which  ordinance  had  been 
V.  Blachly,  1  Johns.  Ch.  607;  Green  v.  passed  without  legal  authority,  rendered 
Morris  &  Essex  R.  R.  Co.,  1  Beas.  165;  bonds  issued  subsequently  to  the  passage 
2  McCart.,  469  ;  Druiflf  v.  Parker,  L.  R.  of  the  act  valid.  And  see  Read  v.  Platts- 
5  Eq.  131 ;  Draper  v.  Springport,  104  mouth,  107  U.  S.  568.  An  act  empower- 
U.  S.  501 ;  Harris  o.  Pepperell,  L.  R.  5  ing  a  city  to  issue  bonds  for  purposes  of 
Eq.  1;  Elliott  r.  Sackett,  108  U.  S.  132.  internal   improvemei}ts  was  held   to   au- 

2  Bernard's  Township  v.  Stebbins,  109  thorize  the  guaranty  of  a  city  to  the  bonds 
tj.  S.  341.  Knox  County  Court  v.  United  of  a  railroad  company.  City  of  Savannah 
States,  109  U.  S.  229,  follows  other  cases  v.  Kelly,  108  U.  S.  184.  And  see  Green 
named  on  municipal  liability  for  bonds.  County  v.  Conness,  109  U.  S.  104.  On 
See  Howard  County  v.  Paddock,  110  U.  S.  estoppel  by  recitals,  see  Sherman  County 
384  ;  County  of  Callaway  v.  Foster,  93  v.  Simons,  109  U.  S.  735;  Grenada  County 
U.  S.  567,  as  to  effect  of  subsequent  legis-  Supervisors  v.  Brogden,  112  U.  S.  261. 
lation  on  charters  of  railway  companies,  *  Montclair  u.  Rarasdell,  107  U.  S. 
and  on  municipal  bonds  as  subscriptions  147;  Hunter  o.  Wilson,  19  L.  J.  N.  s. 
therefor.  (Ex. )  8;  Commissioners  v.  Bolles,  94  U.  S. 
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A  statute  authorized  a  township  to  subscribe  to  the  capital  stock 
of  any  railroad  company  within  the  State,  "  building  or  proposing 
to  build  a  railroad  into,  through,  or  near  such  township."  Bonds 
were  issued  as  a  subscription  to  stock  of  a  railroad  company  pro- 
posing to  build  a  railroad  within  nine  miles  of  the  township.  The 
court  held,  reversing  the  decision  of  the  court  below,  that  the 
nearness  of  the  railroad  to  benefit  the  township,  was,  within  rea- 
sonable limits,  a  question  which  the  people  of  the  township  and 
the  County  Court  of  the  county  were  qualified  and  authorized  to 
settle  for  themselves  ;  and  where  their  action  in  favor  of  such  sub- 
scription was  supplemented  by  payment  of  interest  for  three  years, 
the  court  should  acquiesce  in  the  determination  of  the  qualified 
voters  and  the  local  authorities  that  the  road  in  question  was 
"  near  "  to  the  township,  and  the  bonds,  as  between  the  township 
and  a  bond  fide  holder  for  value,  were  sustained.^ 

Bonds  issued  under  the  law  of  the  State,  which  recite  that  the 
company  to  which  they  were  delivered,  by  a  municipality,  had 
fully  performed  the  conditions  upon  which  the  municipality  had 
promised  to  issue  the  bonds  ;  and  which,  after  their  issue,  and  be- 
fore tiie  maturity  of  the  first  coupons  thereto  attached,  were  sold, 
transferred,  and  delivered  to  a  bond  fide  purchaser,  for  full  value, 
with  no  knowledge  with  reference  to  the  manner  in  which  the 
bonds  have  been  issued,  except  what  he  derives  from  the  recitals 
in  the  bonds,  are  not  afPected  by  an  act  of  the  legislature  passed 
several  months  after  the  performance  by  the  company  of  all  the 
conditions  on  which  the  bonds  were  issuable  by  the  municipality. 
Such  legislation  would  be  unconstitutional  and  void.^ 

104.    This  question  was  directly  adjudged  work  had  been  completed.     There  is  no 

in  Commissioners  v.  Bolles,  94  U.  S.  104.  pretence  that  he  had  notice  of  anything 

One  of  the  issues  there  was  whether  the  that  should  have  made  him  doubt  their 

plaintiffs  were  bond  fide  holders  of  certain  vaUdity.     Why  was  he   not  a  lanA  fide 

municipal  bonds.     After  stating  that  the  purchaser  for  value  ?      The   law  is  un- 

legal  presumption  was  that  they  were,  the  doubted,    that    every    person    succeeding 

court  said  :    "  But  the  plaintiffs  are  not  him   in  the  ownership  of  the  bonds  is 

forced  to  rest  upon  mere  presumption  to  entitled  to  stand  upon  his  rights." 
support  their  claim  to  be  considered  as  >  Kivkbride  v.  Lafayette  County,  108 

having  the  rights  of  purchasers  without  U.  S.  208.     See  Van  Hostrup  v.  Madison, 

notice  of  any  defence.     They  can  call  to  1  Wall.  291  ;   Meyer  v.    Muscatine,   lb. 

their  aid  the  fact  that  their  predecessors  384  ;  Howard  County  i'.  BooueviUe  Central 

in  ownership  were  such  purchasers.     To  Nat.  Bank,  108  U.  S.  314. 
the  rights  of  the  predecessors  they  have  ^  Red  Rock  v.  Henry,  106  U.  b.  596. 

succeeded.      Certainly  the  railroad  com-  If  possible,  the  act  of  the  legislature 

pany  paid  for  the  bonds  and  coupons  by  will  be  construed  so   as  to  relieve  the 

paving  an  equal  amount  of  their  stock,  State  from  the  imputation  of  bad  faith, 

which  the  county  now  holds  ;  and  nothing  Broughton  v.   Pensacola,   93   U.  b.   2bb. 

in  the  special  facts  found  shows  that  the  And  will  not,  if  it  can  be  avoided,  be  held 

company  knew  of  any  irregularity  or  fraud  repugnant  to   the   act  under   which   tlie 

in  their  issue.     And,  still  more,  the  con-  issue  of  the  bonds  was  authorized,  and  an 

tractor  for  building  the  road  received  the  implication  of  repeal  of  the  prior  act  will 

bonds  from  the  county  in  payment  for  his  not     in    such   case    readily  be   allowed 

work,  either  in  whole  or  in  part,  after  his  McCool  v.  Smith,  1  Black,  459;  United 
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A  municipality  is  not  estopped  by  the  payment  of  interest  by  its 
officials,  from  denyijig  the  validity  of  its  bonds  which  have  been 
illegally  issued,  but  the  municipality  is  liable  to  account  to  the 
bond  fide  holders  of  such  bonds  for  the  proceeds  received  from 
the  original  purchasers,  less  such  payments  as  have  been  made  on 
the  bonds.i 

County  bonds  issued  in  Missouri  by  a  de  facto  County  Court, 
sealed  with  the  seal  of  the  court,  and  signed  by  the  de  facto  presi- 
dent, cannot  be  impeached  in  the  hands  of  an  innocent  holder  by 
showing  that  the  acting  president  was  not  de  jure  one  of  the  jus- 
tices of  the  court.^ 


states  0.  Tynen,  11  Wall.  88  ;  "Wood  v. 
United  States,  16  Pet.  342 ;  Henderson's 
Tobacco,  11  Wall.  652  ;  King  i,.  Cornell, 
106  U.  S.  395  ;  Mardock  „.  City  of 
Memphis,  20  Wall.   590. 

Recitals  are  estoppels  only  as  to  facts 
which  such  recitals  fairly  import.  Where 
the  holder  relies  for  protection  upon  mere 
recitals,  they  should,  at  least,  be  clear 
and  unambiguous,  in  order  to  estop  a 
municipal  corporation  in  whose  name 
such  bonds  have  been  made,  from  show- 
ing that  they  were  issued  in  violation,  or 
without  authority,  of  law.  School  Dis- 
trict V.  Stone,   105  U.  S.   183. 

1  Parkersburg  v.  Brown,  106  U.  S.  487. 
Where  there  has  been  a  total  want  of 
power  to  issue  the  bonds  originally,  under 
any  circumstances,  and  not  a  mere  failure 
to  comply  with  prescribed  requirements  or 
conditions,  the  case  is  not  one  for  apply- 
ing to  the  municipality,  under  any  state 
of  facts,  any  doctrine  of  estoppel  or  ratifi- 
cation, by  reason  of  its  having  paid  some 
instalments  of  interest  on  the  bonds  (Loan 
Association  v.  Topeka,  20  Wall.  655),  or 
by  reason  of  any  of  the  acts  of  its  officers 
or  agents  in  dealing  with  the  property 
covered  by  the  deed  of  trust.  No  such 
acts  can  give  validity  to  the  statute  or  to 
the  bonds,  however  they  may  atfect  the 
status  of  the  yjroperty  dealt  with  or  the 
relation  of  the  municipality  to  such  prop- 
erty. Parkersburg  w.  Brown,  106  U.  S.  487, 
501.  Where  the  illegality  of  the  contract 
does  not  arise  from  any  moral  turpi- 
tude, and  where  property  is  transferred 
to  a  municipality  under  a  contract  which 
is  merely  malum  prohibitum,  and  where 
the  municipality  is  the  principal  offender, 
the  municipality  may  be  made  to  refund 
to  the  person  from  wdiom  it  has  received 
property  for  the  unauthorized  purpose, 
the  value  of  that  which  it  has  actually 
received.  White  v.  Franklin  Bank,  22 
Pick.  181  ;  Morrille  v.  American  Tract 
Soc.,  123  Mass.  129  ;  Davis  d.  Old  Colony 
Railroad,  131  Mass.  258,  275  ;  In  re 
Cork  &  Youghal  Railway,  L.  R.  4  Ch. 


748.  But  when  the  corporation  has  act- 
ually received  nothing  in  money  or  prop- 
erty, it  cannot  be  held  liable  upon  an 
agreement  to  share  in,  or  to  guarantee  the 
pi'ofits  of,  an  enterprise  which  is  wholly 
without  the  scope  of  its  corporate  powers, 
upon  the  mere  ground  that  conjectural  or 
speculative  benefits  were  believed  by  its 
officers  to  be  likely  to  result  from  the 
making  of  the  agreement,  and  that  the 
other  party  has  incurred  expense  upon 
the  faith  of  it.  East  Anglian  Railways  v. 
Eastern  Counties  Railway,  11  C.  B.  775  ; 
Macgregor  v.  Dover  &  Deal  Railway,  18 
Q.  B.  618  ;  Ashbury  Ry.  Co.  v.  Riche, 
L.  R.  7  H.  L.  653  ;  Tliomas  v.  Railroad 
Co.,  101  U.  S.  71  ;  Downing u.  Mt.  Wash- 
ington Road  Co.,  40  N.  H.  230  ;  Franklin 
Co.  V.  Lewiston  Ins.  for  Savings,  68  Me. 
43. 

^  County  of  Ralls  v.  Douglass,  105 
U.  S.  729;  State  v.  Douglass,  50  Mo.  593, 
596  ;  Harbaugh  o.  Winsor,  38  lb.  327. 
The  distinction  between  an  officer  de 
facto  and  an  officer  de  jure  is  well  estab- 
lished, and  is  of  ancient  origin.  It  is 
said  in  the  case  of  Parker  v.  Kett,  1  Ld. 
Raym.  660,  that  an  officer  de  facto  is  one 
who  has  the  reputation  of  being  an  officer, 
and  yet  is  not  a  good  officer  in  point  of 
law  ;  and  this  definition  is  quoted  and 
approved  by  Lord  Ellenborough,  in  Rex 
V.  Corporation  of  Bedford,  6  East,  368. 
A  person  may  be  disqualified  and  ineli- 
gible to  hold  an  office,  yet,  as  a  de  facto 
officer,  his  acts,  until  his  removal,  will 
be  valid  as  to  third  persons.  St.  Louis 
County  Court  v.  Sparks,  10  Mo.  117  ; 
Knight  V.  Corporation  of  Wells,  1  Lutw. 
509,  519.  And  where  an  appointment  is 
regularly  made,  it  is  a  colorable  authority 
for  the  appointee,  and  renders  him,  while 
exercising  the  functions  of  the  office,  an 
officer  de  facto,  and  his  acts  valid,  so  far  as 
third  persons  are  concerned,  even  though 
he  has  not  pursued  the  necessary  formali- 
ties to  make  him  an  officer  de  jure.  The 
People  V.  Cook,  4  Seld.  67,  89.  It  is  said 
in  this  case :  "An  officer  de  facto  is  one 
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It  is  no  defence  to  bonds  issued  by  counties  in  Missouri,  in  pay- 
ment of  subscriptions  to  the  capital  stock  of  a  company,  and  in 
the  hands  of  innocent  holders,  that  the  company  to  whose  stock 
the  subscription  was  made  was  not  organized  within  the  time 
limited  by  its  charter.^ 

When  authority  is  granted  by  the  legislative  branch  of  the  gov- 
ernment to  a  municipality,  or  a  sub-division  of  a  State,  to  contract 
au  extraordinary  debt  by  the  issue  of  negotiable  securities,  the 
power  to  levy  taxes  sufficient  to  meet,  at  maturity,  the  obligation 
to  be  incurred,  is  conclusively  implied,  unless  the  law  which  con- 
fers the  authority,  or  some  general  law  in  force  at  the  time,  clearly 
manifests  a  contrary  legislative  intention.  The  power  to  tax  is 
necessarily  an  ingredient  of  such  a  power  to  contract,  as  ordina- 
rily political  bodies  can  only  meet  their  pecuniary  obligations 
through  the  instrumentality  of  taxation.^ 

The  prohibition  in  the  constitution  of  Missouri,  of  1865,  art.  11, 
sec.  14,  prohibiting  a  county  from  becoming  a  stockholder  in  or 
loaning  its  credit  to  a  corporation,  without  a  vote  of  the  people, 


who  comes  into  office  by  color  of  a  legal 
appoiutment  or  election.  His  acts  in  that 
capacity  are  as  valid,  as  far  as  the  public 
is  concerned,  as  the  acts  of  an  officer  de 
Jure.  His  title  cannot  be  inquired  into 
collaterally."  The  doctrine  on  the  subject 
will  be  found  in  the  following  cases  :  The 
People  V.  Hopsou,  1  Denio,  579  ;  Cocke 
V.  Hiilsey,  16  Pet.  71  ;  People  v.  Stevens, 
5  Hill,  616;  McKiustry  v.  Tanner,  9 
Johns.  549  ;  Wilcox  v.  Smith,  5  Wend. 
231  ;  Berryman  v.  Wise,  4  T.  R.  366  ; 
Bevan  v.  Williams,  3  T.  R.  635,  n.  ;  Rad- 
ford V.  Mcintosh,  3  T.  R.  632  ;  Crosse  v. 
Kay,  6  T.  R.  663 ;  17  Vin.  Ah.  114  ;  The 
People  V.  Bartlett,  6  Wend.  422  ;  Weeks 
V.  Ellis,  2  Barb.  324.  The  doctrine  that 
the  acts  of  an  officer  de  facto  are  valid  ex- 
tends only  to  prevent  mischief  to  such  as 
confide  in  officers  who  are  acting  without 
right.  The  office  is  void  as  to  the  officer 
himself,  though  valid  as  to  strangers.  The 
People  V.  Collins,  7  Johns.  549  ;  Fowler 
V.  Bebee,  9  Mass.  231  ;  Commonwealth  v. 
Fowler,  10  Mass.  290 ;  Buckman  v.  Ruggles, 
15  Mass.  180  ;  Riddle  v.  The  County  of  Bed- 
ford, 7  S.  &  R.  386,  392  ;  Parker  v.  Luff- 
borough,  11  S.  &  R.  249  ;  Keyser  v.  Mc- 
Kissan,  2  Rawle,  139  ;  Cro.  Eliz.  699  ;  King 
V.  Lysle,  Andrews,  163  ;  Hippsly  «.  Tucke, 
2  Lev.  184.  Li  Cro.  Eliz.,  699,  the  reason 
is  given  for  the  rule  :  "That  the  act  of 
an  officer  de  facto,  where  it  is  for  his  own 
benefit,  is  void  ;  because  he  shall  not  take 
advantage  of  his  own  want  of  title,  which 
he  must  be  conusant  of ;  but  where  it  is 
forthebenefitof  strangersor  the  public,  who 


are  presumed  to  be  ignorant  of  such  defects 
of  title,  it  is  good."  In  Harhaugh  v.  Win- 
sor,  38  Mo.  331,  the  court  say  :  "The  rule 
imparting  validity  to  the  acts  of  a  de  facto 
officer  is  indispensably  necessary  to  pre- 
vent the  failure  of  justice.  The  business 
of  the  community  could  not  be  transacted 
without  it.  Irreparable  wrong  would  re- 
sult from  any  other  doctrine.  The  public 
are  necessarily  compelled  to  do  business 
with  an  officer  who  is  exercising  the  duties 
and  privileges  of  an  officer  under  color  of 
right,  and  to  say  that  his  acts  as  to  stran- 
gers should  be  void,  would  be  gross  in- 
justice. It  would  cause  a  suspension  of 
business  till  every  officer's  right  de  jure 
was  established.  This  would  not  only 
produce  inconvenience,  but  it  would  be  a 
sheer  absurdity.  The  law  will  therefore 
not  permit  official  acts  to  be  impeached 
collaterally.  This  view  of  the  law  is  well 
settled,  and  we  are  not  aware  of  any  au- 
thority to  the  contrary." 

1  County  of  Ralls  v.  Douglass,  105 
U.  S.  728  ;  Hall  Bank  v.  Merchants' 
Bank,  10  Mo.  123  ;  Kayser  v.  Trustees 
of  Bremen,  16  Mo.  88  ;  Smith  v.  County 
of  Clark,  54  Mo.  58  ;  City  of  St.  Louis 
V.  Shields,  62  Mo.  247  ;  County  of  Macon 
V.  Shores,  97  U.  S.  272. 

2  Ralls  County  Court  v.  United  States, 
105  U.  S.  733  ;  Loan  Association  v.  To- 
peka,  20  Wall,  645  ;  United  States  o. 
New  Orleans,  98  U.  S.  381  ;  United 
States  V.  County  of  Macon,  99  U.  S.  582  ; 
Stale  V.  Dallas  County  Court,  72  Mo.  329. 


426 


COMMENTARIES   ON   SALES. 


[book  II. 


was  intended  as  a  limitation  on  future  legislation  only,  and  was 
not  intended  to  retroact  so  as  to  have  any  controlling  application 
to  laws  in  existence  when  the  constitution  was  adopted.^ 

Bonds  were  issued  by  a  municipality  in  New  York  and  given 
to  a  railroad  company,  which,  as  between  the  municipality  and 
the  company,  were  decided  to  be  illegal.  Whether  good  as  be- 
tween holders  and  the  municipality  depended  upon  whether  the 
holders  were  bond  fide  holders  for  value,  without  notice,  and  the 
municipality  was  held  not  to  be  estopped  by  the  fact  that  the 
same  holder  had  previously  obtained  judgment  on  similar  bonds, 
as  non  constat  but  he  may  have  obtained  those  now  sued  on  after 
the  illegality  of  the  bonds  had  been  decided,  and  under  circum- 
stances which  would  show  that  he  was  not  a  bond  fide  holder 
without  notice.^ 

Although  tlie  records  of  the  municipality  contained  no  evidence 
of  a  township  meeting  at  which  the  qualified  voters  assented  to 
the  issue  of  bonds,  yet  the  court  held  that  as  the  statutes  con- 
ferred ample  authority  upon  the  township  to  issue  bonds  in  pay- 
ment of  the  donation  voted,  the  qualified  electors  assenting  thereto 


1  County  of  Ralls  o.  Douglass,  105 
U.  S.  728.  The  Supreme  Court  of  Mis- 
souri has  many  times  decided  in  this  way, 
and  the  United  States  Supreme  Court,  fol- 
lowing such  decisions,  has  always  held  tlie 
same  doctrine.  State  v.  Macon  Conntv 
Court,  41  Mo.  45.S;  Kansas  City,  &c.  R.  R". 
Co.  V.  Alderman,  47  Mo.  349.  In  State  v. 
County  Court  of  Sullivan  County,  51  Mo. 
522,  it  was  said  :  "It  has  always  been 
held  that  the  provision  of  the  Constitu- 
tion, art.  1],  §  14,  was  a  limitation  upon 
the  future  power  of  the  legislature,  and 
was  not  intended  to  retroact  so  as  to 
have  any  controlling  application  to  laws 
in  existence  when  the  Constitution  was 
adopted."  State  v.  Greene  County,  54 
Mo.  540  ;  County  of  Callaway  v.  Foster, 
93  U.  S.  567  ;  County  of  Scotland  v. 
Thomas,  94  U.  S.  682  ;  County  of  Henry 
V.  Nicolay,  95  U.  S.  619  ;  County  of  Cass 
V.  Gillett,  100  IT.  S.  585.  When  all  these 
cases  wei'e  decided  the  act  of  March  23, 
1861,  was  in  force,  which  provided  that  it 
should  not  he  lawful  for  counties  to  sub- 
scribe to  the  stock  of  railroad  companies 
until  an  election  had  been  held  under  the 
provisions  of  that  act,  yet  it  seems  never 
to  have  been  specially  referred  to,  either 
by  counsel  or  the  court,  except  once  in 
Smith  V.  Clarke  County,  54  Mo.  58,  70, 
when  Napton,  J.,  said:  "So  that  the 
provisions  of  the  revised  Code  of  1855, 
and  the  amendatory  acts  of  1860  and 
1861,  and  the  constitutional  prohibition, 
and  the  legislative  adoption  of  that  pro- 
hibition  immediately   after   its    passage, 


have  been  held  by  repeated  adjudications, 
and  without  any  conflicting  opinions  of 
the  court,  or  any  individual  judge  thereof, 
so  far  as  their  reports  show,  not  to  effect 
the  repeal  of  the  privileges  contained  in 
special  charters."  By  later  decisions  in 
Missouri,  in  State  ii.  Garroute,  67  Mo. 
445,  and  State  v.  Dallas  County,  72  Mo. 
329,  this  whole  line  of  cases  was  substan- 
tially overruled.  In  County  of  Rails  u. 
Douglass,  105  U.  S.  728,  731,  the  Supreme 
Court  of  the  United  States  refused  to  fol- 
low these  later  decisions  on  the  ground 
that  the  bonds  involved  in  the  suit  were 
all  in  the  hands  of  innocent  holders  when 
the  law  of  the  State  was  so  materially  al- 
tered by  its  courts  ;  and  that  the  rights  of 
the  parties  to  the  suit  were  to  be  determined 
by  the  law  as  it  was  judicially  construed 
to  be  when  the  bonds  in  question  were 
put  on  the  market  as  commercial  paper. 
Douglass  V.  Pike  County,  101  U.  S.  687. 
2  Stewart  u.  Lansing,  104  U.  S.  505. 
And  see  Cromwell  v.  County  of  Sac,  94 
U.  S.  351.  It  is  an  elementary  rule  that 
if  fraud  or  illegality  in  the  inception  of 
negotiable  paper  is  shown,  an  indorsee  be- 
fore he  can  recover  must  prove  that  he  is 
a  holder  for  value.  The  mere  possession 
of  the  paper  under  such  circumstances  is 
not  enough.  Smith  v.  Sac  County,  11 
Wall.  139  ;  Hall  v.  Featherstone,  3  H.  & 
N.  284;  Bailey  v.  Bidwell,  13  M.  &  W.  73; 
Fitch  V.  Jones,  5  E.  &  B.  238 ;  Berry  v. 
Alderman,  14  C.  B.  95  ;  Edmunds  v. 
Groves,  2  M.  &  W.  642 ;  Smith  v.  Braine, 
16  Q.  B.  244. 


PART   V.J  CORPORATIONS.  427 

at  a  regular  or  special  town  meeting,  and  as  the  bonds  recited  that 
they  were  issued  in  pursuance  of  the  autliority  conferred  by  those 
statutes,  the  validity  of  the  bonds,  in  the  hands  of  a  bond  fide 
purchaser,  did  not  depend  upon  proof  that  such  an  election  was 
in  fact  duly  called  and  held,  at  which  the  qualified  voters  as- 
sented to  an  issue  of  bonds  in  payment  of  the  donation  previ- 
ously voted.  The  recital  imported  a  compliance  with  the  statute, 
and  the  township  was  estopped  from  asserting,  as  against  a  bond 
fide  holder  for  value,  that  such  recitals  were  untrue.^ 

A  municipality  having  power  to  issue  its  bonds,  under  which  it 
issues  them  and  puts  them  into  circulation  as  commercial  securi- 
ties, the  bonds,  particularly  if  they  are  negotiable,  are  primd  facie 
obligations  of  the  obligors,  if  they  had  power  to  issue  them,  and 
are  binding  according  to  the  terms  and  conditions  apparent  on 
their  face  until  the  contrary  be  shown.  All  the  holder  of  them 
has  to  do,  in  case  of  non-payment,  is  simply  to  sue  on  the  bonds. 
If  there  is  any  defence  to  them  by  reason  of  want  of  perform- 
ance of  any  of  the  requisites  necessary  to  give  them  validity,  or 
for  any  other  cause,  it  is  necessary  for  the  obligor  to  show  it. 
Whether  an  alleged  defence,  when  set  up,  is  or  is  not  good  against 
the  particular  holder,  is  to  be  determined  by  the  court  in  each 
case.^ 

The  capital  stock  of  a  corporation,  especially  its  unpaid  sub- 
scriptions, constitutes  a  trust  fund  for  the  benefit  of  its  general 
creditors,  and  its  governing  officers  cannot,  by  agreement  or  other 
transaction  with  the  stockholder,  release  him  from  his  obligation 
to  pay,  to  the  prejudice  of  its  creditors,  except  by  fair  and  honest 
dealing  and  for  a  valuable  consideration.^ 

1  Bonham  o.  Needles,  103  TJ.  S.  648.  ^  Lincoln  u.  Iron  Company,  103  U.  S. 
See  Harter  «.  Kenrochan,  lb.  562;  Bu-  412.  ,„„  tt  c 
chanan  v.  Litchfield,  102  U.  S.  278.  In  ^  County  of  Morgan  w.  Allen,  103  US. 
Kenicott  v.  Supervisors,  16  Wall.  452,  498.  See  Sawyer  v.  Hoag  17  Wall  610. 
the  rule  was  thus  stated  :  "  If  an  election  In  Sawyer  v.  Upton,  91  U.  S.  56,  the 
or  other  fact  is  required  to  authorize  the  United  States  Supreme  Court  said  :  i  he 
issue  of  the  bonds  of  a  municipal  corpora-  capital  stock  of  an  mcorporated  company 
tion  and  if  the  result  of  that  election  or  is  a  fund  set  apart  for  the  payment  ot  its 
the  existence  of  that  fact  is  by  law  to  be  debts.  It  is  a  substitute  for  the  personal 
ascertained  and  declared  by  any  judge,  liability  which  subsists  in  private  copart- 
officer,  or  tribunal,  and  that  judge,  officer,  nerships.  When  debts  are  incurred,  a  Con- 
or tribunal  on  behalf  of  the  corporation,  tract  arises  with  the  creditors  that  it  shall 
executes  or  issues  the  bonds,  with  a  recital  not  be  withdrawn  or  applied  otherwise 
that  the  election  has  been  held  or  that  the  than  upon  their  demands  until  such  de- 
fact  exists  or  has  taken  place,  this  will  be  mands  are  satisfied.  The  c/editors  have  a 
sufficient  evidence  of  the  fact  to  all  bond  lien  upon  it  in  equity.  _  If  diverted  tJiey 
fide  holders."  County  of  Moultrie  v.  Sav-  may  follow  it  as  far  as  it  can  be  traced, 
incrg  Bank,  92  U.  S.  631  ;  Marcy  v.  Town-  and  subject  it  to  the  payment  of  their 
shiD  of  Osweso  lb.  637;  Commissioners  claims,  except  as  against  holders  who  nave 
of  Inox  County  v.  Aspinwall,  21  How.  taken  it  bond  fide  for  a  valuable  considera- 
539  Orleans  I  Pratt.  99  U.  S.  676  ;  tion  and  without  notice  It  is  publicly 
Tow'u  of  Coloma  v.  Eav'es,  92  U.  S.  484  ';  pledged  to  those  who  deal  with  the  corpo^ 
Humboldt  Township  v.  Long,  lb.  642.  ration  for  tlieir  security.     Unpaid  stock 
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By  the  constitution  of  Tennessee  of  1834,  the  legislature  was 
prohibited  from  granting  special  immunities  to  individuals,  but  it 
had  "power  to  grant  such  charters  of  incorporation  as  may  be 
deemed  expedient  for  the  public  good."  In  County  of  Tipton  v. 
Locomotive  Works  ,i  it  was  held  that  certain  acts  passed  by  the 
legislature  were  not  repugnant  to  the  constitution  by  reason  of 
their  having  conferred  authority  on  a  limited  number  of  counties, 
to  make,  and  on  a  particular  corporation  to  receive,  a  subscrip- 
tion of  stock,  nor  because  they  dispensed  with  the  previous  assent 
of  the  people  of  such  counties  expressed  at  a  popular  election.^ 

A  congressional  township,  being,  under  the  constitution  of  lUi- 
nois,3  a  body  incorporated  for  school  purposes  only,  comes  within 
the  limitation  of  the  constitution  on  the  power  of  the  legislature 
to  authorize  taxation  by  public  corporations  or  the  political  sub- 
divisions of  the  State.*  Taxation,  therefore,  on  persons  and  prop- 
erty within  the  jurisdiction  of  such  township,  to  build  railroads, 
is  not  taxation  for  a  corporate  purpose,  and  their  bonds  issued  for 
such  a  purpose  are  invalid.^ 

Until  the  legislature  authorizes  an  election,  a  vote  of  the  people 


is  as  much  a  part  of  this  pledge,  and  as 
much  a  part  of  the  assets  of  the  company, 
as  the  cash  which  has  been  paid  in  upon 
it.  Creditors  have  the  same  right  to 
look  to  it  as  to  anything  else,  and  the 
same  right  to  insist  upon  its  payment  as 
upon  the  payment  of  any  other  debt  due 
the  company.  As  regards  creditors,  there 
is  no  distinction  between  such  a  demand 
and  any  other  assets  which  may  form  a 
part  of  the  profierty  and  effects  of  the  cor- 
poration." The  same  doctrines  are  held 
in  Upton  v.  Tribilcock,  91  U.  S.  45;  Web- 
ster V.  Upton,  lb.  65;  Hatch  v.  Dana,  101 
U.  S.  205;  Morgan  County  u.  Thomas,  76 
111.  120  ;  Thomas  v.  The  County  of  Mor- 
gan, 39  111.  496;  59  111.  479;  Henry  y. 
The  Vermilion,  &c.  Ry.  Co.,  17  Ohio,  187; 
Miers  v.  Z.  &  M.  T.  Co.,  11  Ohio,  273  ; 
Morris  v.  Cheney,  51  111.  451. 

1  103  U,  ,S.  523. 

^  See  School  District  «.  Insurance  Co., 
103  U.  S.  707  ;  County  of  Wilson  v.  Na- 
tional Bank,  lb.  770.  And  see  the  follow- 
ing Tennessee  oases.  Budd  v.  The  State, 
3  Humph.  483  ;  Vaiizaut  v.  Waddel,  2 
Yerg.  260;  State  Bank  v.  Cooper,  lb.  599; 
Tate  V.  Bell,  4  Yerg.  202;  Officers.  Young, 
6  Yeig.  320;  Fisher  v.  Dabbs,  6  Yerg.  119; 
Jones  V.  Perry,  10  Yerg.  59,  78  ;  Marr  v. 
Enboe,  1  Yerg.  452  ;  Sheppard  v.  John- 
son, 2  Humph.  285;  Hazen  v.  Union  Bank 
of  Tennessee,  1  Sneed,  115,  118;  Nichol 
V.  ilayor,  &c.,  9  Humph.  252;  City  of 
Memphis  v.  The  Memphis  Water  Co.,  5 
Heisk.   495  ;   Memphis  City  Ed.   Co.    v. 


Mayor,  &c.  of  Memphis,  4  Cold.  406 ; 
McCallie  v.  Mayor,  &c.,  3  Head,  317. 

^  Art.  9,  §  5,  of  the  constitution  of 
1848. 

*  Johnson  v.  Campbell,  49  111.  316  ; 
Harward  v.  St.  Clair  Drainage  Co.,  51  111. 
130;  Madison  County  v.  People,  58  111. 
456. 

6  Weightman  v.  Clark,  103  U.  S.  256; 
Trustees  v.  People,  63  111.  299  ;  People  v. 
Dupuyt,  71  111.  651;  People  u.  Trustees  of 
Schools,  78  111.  136;  Hackett  v.  Ottawa, 
99  U.  S.  86.  In  Williams  v.  Louisiana, 
103  U.  S.  637,  bonds  were  held  void  as 
having  been  issued  in  excess  of  the  consti- 
tutional limitation  allowed  in  the  State. 
See  also  Railroad  Co.  u.  Falconer,  103 
U.  S.  821 ;  and  see  Thompson  v.  Perrine, 
lb.  806,  where  the  invalidity  was  held 
cured  by  the  passage  of  a  later  act.  Bonds 
issued  under  an  act  authorizing  their 
issue  on  a  majority  of  the  electors  voting 
in  favor  of  their  issue,  were  declared  void 
in  Missouri,  the  constitution  requiring  a 
two-third  vote.  Jarrolt  v.  Moberly,  103 
U.  S.  580.  See  Insurance  Co.  v.  Bruce, 
105  U.  S.  328,  on  a  municipality  being 
estopped  from  contradicting  the  recital  in 
its  bonds  that  they  conformed  to  the  stat- 
utory requirements.  See  also  County  of 
Moultrie  v.  Fairfield,  105  U.  S.  370;  Han- 
nibal V.  Fauntleroj-,  lb.  408 ;  Lewis  v. 
Commissioners,  lb.  739  ;  Pana  v.  Bowler, 
107  U.  S.  529  ;  County  of  Clay  v.  Society 
for  Savings,  104  U.  S.  579. 
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cannot  be  taken  which  will  bind  the  municipality,  or  confer  upon 
the  municipal  authorities  the  power  to  make  a  subscription.  The 
legislative  authority  to  obtain  the  popular  assent  is  as  essential  to 
the  validity  of  the  election  as  it  is  to  the  subscription.! 

Bonds  of  the  State  of  Florida,  which  had  been  fraudulently 
issued  and  delivered  to  a  railroad  company,  and  notwithstanding 
a  resolution  that  they  should  be  destroyed,  were  fraudulently  sold; 
although  not  recoverable  against  the  State,  the  railway  company 
was  held  liable  under  a  statutory  mortgage  as  security  for  the  pay- 
ment of  the  bonds  to  bond  fide  holders.^ 

No  legislation  can  confer  upon  a  municipal  corporation  author- 
ity to  contract  indebtedness  which  the  constitution  expressly 
declares  it  shall  not  be  allowed  to  incur."  Therefore,  where  it 
appeared  by  evidence,  of  which  the  corporation  could  rightfully 
avail  itself  as  against  a  bond  fide  holder  for  value  of  its  bonds, 
that  they  created  an  indebtedness  in  excess  of  the  amount  to 
which  municipal  indebtedness  was  restricted  by  the  constitution, 
the  bonds  were  held  void  for  want  of  the  legal  authority  to  issue 
them  at  the  time  they  were  issued  ;  there  being  no  such  recitals  in 
the  bonds  as  to  estop  the  corporation,  as  against  a  bond  fide  holder 
of  the  bonds,  from  denying  that  they  had  been  illegally  issued.* 

The  plaintiffs,  having  done  work  for  the  city  of  Washington, 
received  a  certificate  from  the  city  auditor,  certifying  that  he  had 
audited  their  account  and  allowed  them  $8,451.88.  By  law  in  the 
District  of  Columbia,  these  certificates  could  be  surrendered  to  a 
board  of  audit  in  lieu  of  interest-bearing  bonds  of  the  District. 

1  Allen  V.  Louisiana,  103  U.  S.  80.  promoter  may  have  got  for  it.     The  honds 

2  Railroad  Companies  v.  Schutte,  103  of  the  State  in  the  open  market  purported 
U.  S.  118.  It  was  contended  in  this  ease  to  be  what  they  called  for.  The  company 
that  even  if  the  railroad  company  were  put  them  out,  and  in  legal  effect,  as  we 
liable  on  the  bonds,  that  as  they  were  think,  indorsed  them.  A  bond  fide  holder 
fraudulently  put  out  by  the  oflBcers  of  the  can  now  require  the  iadorser  to  respond 
Company,  and  were  unconstitutional,  the  to  his  indorsement  commercially ;  that  is 
recovery  must  be  confined  to  the  amount  to  say,  by  paying  what  he  in  effect  agreed 
actually  paid  for  the  bonds  to  the  agents  the  maker  must  pay."     Ibid.  p.  144. 

of  the  companies.  But  the  court  said  :  ^  Law  v.  The  People,  87  111.  385;  Ful- 
"As  we  have  endeavored  to  show,  the  ler  w.  City  of  Chicago,  89  111.  282. 
bonds,  although  void  as  to  the  State,  are  *  BHchanan  v.  Litchfield,  102  U.  S. 
valid  as  to  the  company  that  sold  them.  278.  In  such  case  the  money  received  by 
Having  been  put  on  the  market  by  the  the  corporation  for  the  bonds  can  be  re- 
company  as  valid  bonds,  the  company  is  covered  back.  Louisiana  v.  Wood,  lb. 
estopped  from  setting  up  their  unconstitu-  294.  See  Louisiana  v.  Pilsbury,  105 
tionality.  As  against  the  company,  they  U.  S.  278,  on  legislation  impairing  the 
occupy  in  the  market  the  position  of  com-  obligation  of  a  contract,  in  providing  a 
mercial  securities,  and  may  be  dealt  with  less  adequate  remedy  for  the  enforcement 
and  enforced  as  such.  The  company,  of  the  obligations  of  a  municipality  to  pay 
through  their  faithless  agents,  are  in  a  the  interest  on  its  bonds.  And  see  Louisi- 
position  where  they  must  meet  those  they  ana  v.  Taylor,  lb.  454.  Invalid  bonds  for 
have  dealt  with  commercially,  and  respond  want  of  authority  to  issue.  Wells  c.  Su- 
accordingly.  In  commerce,  commercial  pervisors,  102  U.  S.  625;  Ogden  ».  County 
paper  means  what  on  its  face  it  repre-  of  Daviess,  lb.  634. 
sents,   regardless  of   what  its  maker  or 
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After  receipt  of  the  certificate,  they  borrowed  from  B.  the  sum  of 
$3,160  for  six  months,  leaving  with  him  the  certificate  indorsed 
in  blank,  to  be  returned  to  them  on  the  repayment  of  the  bor- 
rowed money.  When  it  became  due  they  called  with  the  amount 
and  accrued  interest  to  take  up  the  certificate,  and  found  that  B. 
had  absconded.  Having  traced  the  certificate  into  the  hands  of 
the  defendant,  they  filed  a  bill  against  him  to  compel  the  restitu- 
tion of  the  certificate.  The  defendant  alleged  that  he  had  bought 
the  certificate,  hond  fide,  for  value,  without  notice.  The  Supreme 
Court  of  the  District  of  Columbia  made  a  decree  against  the  de- 
fendant. On  appeal  to  the  United  States  Supreme  Court,  the 
decree- was  sustained.  Tlie  court  held  that  the  defendant  must 
be  treated  as  standing  in  the  place  of  B.,  and  holding  the  certifi- 
cate subject  to  the  claim  and  equities  of  the  plaintiffs.  The 
certificate  was  not  a  negotiable  instrument  which  could  pass 
by  indorsement  and  delivery.  It  was  not  a  promise  to  pay  any 
sum,  nor  was  it  an  order  upon  any  one  or  upon  any  fund  for 
the  payment,  or  for  the  delivery  of  anything  of  value;  and  any 
one  taking  it  took  it  subject  to  all  the  rights  and  equities  of 
the  actual  owner  as  much  as  if  it  were  tangible  property  in  the 
streets.^ 

After  an  order  had  been  made  by  a  county  court  for  the  issue 
of  bonds,  an  act  was  passed  requiring  that  all  bonds  should  be 
registered  and  certified  or  be  invalid,  it  was  held  that  bonds 
issued  under  such  order,  but  after  the  act  named  came  into  force, 
were  invalid,  in  the  hands  of  hoim  fide  holders,  without  such 
registration  and  certificate.^ 

Bonds  of  a  township  in  Kansas,  payable  to  A.,  a  railroad  com- 
pany, or  bearer,  were  duly  executed  by  the  township  trustee  and 
township  clerk,  acting  in  their  official  capacity  as  its  legal  repre- 
sentatives. They  recited  that  they  were  issued  pursuant  to  an 
order  of  the  proper  officers  of  the  township,  made  by  authority 
of  an  act  of  the  legislature  which  was  therein  cited,  and  were 
ordered  by  the  qualified  electors  of  the  township,  at  an  election 
duly  held.  An  action  was  brought  by  a  hond  fide  holder  for  value 
of  the  interest  coupons  attached  to  some  of  the  bonds,  who  had 
uo  notice  of  any  fact  impairing  their  validity.  It  was  held  that 
it  was  not  a  defence  to  the  action  that  at  the  time  of  voting  and 

1  Cowdrey  w.  Vandenburgh,  101  U.  S.  Ingraham  v.  Disborough,   47  N.  Y.  421; 

573.      The   purchasers  of  non-negotiable  Bush  v.  Lathrop,  22  N.  Y.  535  ;    McNeil 

demands   from   others   than   the   original  v.  The  Tenth  National  Bank,   46  N.  Y. 

owner  of  them  can  take  only  such  rights  325.     See  Menasha  u.  Hazard,  102  U.  S. 

as  he  has  parted  with,  except  when  by  his  81,   on  conclusiveness  of   certificate    on 

acts  he  is  estopped  from  asserting  his  ori-  bonds. 

ginal  claim.    They  must  in  such  case  abide  ^  Anthony  v.    County  of  Jasper,   101 

by  the  case  of  the  person  through  whom  U.  S.  693.     See  Bayley  v.  Taber,  5  Mass. 

they  claim.     Cutts  v.  Guild,  57  N.  Y.  229;  285. 
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issuing  the  bonds  their  entire  amount  was  in  excess  of  the  propor- 
tion which  by  law  they  should  bear  to  the  taxable  property  of  the 
township,  or  that  after  the  vote  at  said  election  had  been  cast  in 
favor  of  subscribing  for  stock  in  B.,  a  railroad  company,  the  sub- 
scription was  made  for  stock  in  A.,  and  said  bonds  issued  in  pay- 
ment therefor;  B.  having,  under  a  law  existing  at  the  time  of 
said  election,  become  merged  into  and  consolidated  with  A,  to 
form  a  continuous  line  of  road.^  The  township  trustee  and  the 
township  clerk  who  made  the  subscription  and  issued  the  bonds 
in  this  case  were  the  officially  constituted  authorities  of  the  town- 
ship, and  when  they  subscribed  to  the  stock  and  issued  the  bonds 
they  acted  in  their  official  capacity  as  the  legal  representatives  of 
the  township,  and  not  as  mere  agents.  In  this  particular  they  oc- 
cupied the  position  of  the  County  Court  in  the  County  of  Scotland 
V.  Thomas  .2  They  were  to  all  intents  and  purposes  the  township 
in  its  corporate  capacity.  In  Harshman  v.  Bates  County ,2  the 
case  was  different.  There  the  County  Court  was  the  mere  agent 
of  a  corporation  with  which  it  had  no  official  connection.  The 
difference  between  the  two  cases-  is  precisely  that  between  a  prin- 
cipal and  an  agent,  and  it  is  so  expressly  said  in  the  County  of 
Scotland  Case.  In  the  one  case  the  corporation  is  bound  if  the 
action  of  the  officers  is  within  their  corporate  powers,  while  in  the 
other  the  action  must  be  within  the  corporate  powers  delegated  to 
the  agent. 

Power  to  issue  bonds  for  public  purposes  being  lodged  in  tlie 
corporate  authorities,  and  they  having  put  on  the  market  negoti- 
able securities  which  purport  on  their  face  to  have  been  issued  by 
a  city  that  had  charter  authority  to  issue  bonds  for  municipal  pur- 
poses, the  defendant  is  estopped  from  setting  up  that  in  point  of 
fact  the  purpose  was  not  municipal,  when  the  bonds  themselves 
recite  that  the  loan  is  for  municipal  purposes,  and  they  have  come 
into  the  hands  of  a  bond  fide  purchaser,  who  took  them  relying 
on  such  recitals,  aud  without  actual  notice  of  the  purpose  for 
which  they  had  been  issued  other  than  as  disclosed  on  the  face  of 
the  bonds.  The  United  States  Supreme  Court  held,  in  Hackett  v. 
Ottawa,*  that  a  corporation,  quite  as  much  as  an  individual;  is  held 
to  a  careful  adherence  to  truth  in  their  dealings  with  mankind ; 
and  cannot,  by  their  representations  or  silence,  involve  others  in 
onerous  engagements,  and  then  defeat  the  calculations  and  claims 
their  own  conduct  had  superinduced  ;  that  it  would  be  the  gross- 
est injustice,  and  in  conflict  with  all  the  past  utterances  of  the 
court,  to  permit  a  municipality  having  power  under  some  circum- 
stances to  issue  negotiable  securities,  to  escape  liability  upon  the 

1  Wilson  V.  Salamanca,  99  U.  S.  499.  "  92  U.  S.  569. 

2  94  U.  S.  682.  *  99  U.  S.  86,  96. 
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ground  of  the  falsity  of  its  own  representations,  made  through 
official  agents,  and  under  its  corporate  seal,  as  to  the  purposes 
with  which  bonds  were  issued.  Whether  such  representations  are 
made  inadvertently,  or  with  the  intention,  by  the  use  of  inaccu- 
rate titles  of  ordinances,  to  avert  inquiry  as  to  the  real  object  in 
issuing  the  bonds,  and  thereby  facilitating  their  negotiation  in  the 
money  markets  of  the  county,  in  either  case,  the  municipality, 
both  upon  principle  and  authority,  is  cut  off  from  any  such 
defence. 1 

A  city  issued  its  bonds,  engraved  with  vignettes  on  bank-note 
paper,  and  having  the  form  and  appearance  of  treasury  notes  of 
the  United  States,  or  bank  bills,  and  it  paid  them  out  to  its 
creditors  for  property  sold,  materials  furnished,  and  labor  per- 
formed. It  received  them  for  taxes  and  other  dues,  and  to  some 
extent  re-issued  them.  They  formed  a  considerable  portion  of  the 
circulating  medium  of  the  city  and  vicinity.  Under  the  authority 
of  a  statute  of  the  State,  empowering  the  city  council  of  any  city 
to  issue  bonds  for  the  purpose  of  extending  the  time  of  paying  its 
indebtedness,  which  it  was  unable  to  meet  at  maturity,  the  city 
passed  an  ordinance  providing  for  the  redemption  of  the  bonds 
first  described.  A.,  the  lawful  holder  of  some  of  them,  which  had 
been  issued  to  other  parties  in  payment  of  valid  claims  against  the 
city,  and  were  overdue,  surrendered  them  to  the  city,  and  received, 
in  lieu  of  the  amount  due  thereon,  bonds  for  which  the  ordinance 
provided,  and  a  credit  on  the  books  of  the  city.  The  city  failing 
to  pay,  A.  brought  suit  against  it.  A  recovery  was  resisted,  on 
the  ground  that  the  bonds  engraved  on  bank-note  paper  had  been 
issued  in  violation  of  law,  and  that  the  surrender  of  them  was  not 
a  valuable  consideration  for  the  bonds  and  the  credit  received  by 
A.  The  court  held  that  whether  the  original  bonds  were  illegal 
or  not,  the  city  had  the  right  to  reconsider  their  act,  and  to  purge 
the  transaction,  if  it  was  illegal,  of  its  illegality.  They  had  the 
right  to  say :  "  We  had  the  authority  to  accept  from  you,  in  satis- 
faction of  amounts  received  by  us  for  legitimate  purposes,  the  sums 

1  Commissioners  of  Knox  County  v.  v.  County  of  Sac,  96  U.  S.  51  ;  San  An- 
Aspinwall,  21  How.  539  ;  Bissell  u.  City  tonio  v.  Mehalfy,  lb.  312  ;  County  of 
of  Jeffersonville,  24  How.  287;  Van  Hos-  Warren  v.  Marcy,  97  U.  S.  96  ;  Mealey 
trup  V.  Madison  City,  1  Wall.  291;  Mer-  v.  St.  Clair  County,  3  Dill.  163;  Allen  i;. 
cer  County  v.  Hackett,  lb.  83;  Supervisors  Cameron,  lb.  175  ;  Wyatt  v.  City  of  Green 
V.  Schenck,  5  Wall.  772  ;  Grand  Chute  v.  Bay,  1  Diss.  292;  Town  ot  Weyanwega  v. 
Winegar,  15  Wall.  355;  St.  Joseph  Town-  Ayling,  99  U.  S.  112;  Supervisors  v.  Gal- 
ship  V.  Rogers,  16  Wall.  644;  Town  of  braith,  99  S.  C.  214;  Brooklyn  o.  Insur- 
Coloma  ^.  Eaves,  92  U.S.  484;  County  of  ance  Co.,  lb.  362;  Orleans  v.  Piatt,  99 
Moultrie  v.  Savings  Bank,  lb.  631;  Marcy  U.  S.  676  ;  The  Royal  British  Bank  v. 
V.  Township  of  Oswego,  lb.  637;  Hum-  Turquand,  6  El.  &  Bl.  325;  Lyansj).  Mun- 
boldt  Township  v.  Long,  lb.  642  ;  Com-  son,  99  U.  S.  684  ;  Block  v.  Commission- 
missioners  v.  January,  94  U.  S.  202;  Com-  ers,  Tb.  686. 
missioners  o.  Bowles,  lb.  104  ;  Cromwell 
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in  question.  We  did  so  receive  and  expend  for  legitimate  pur- 
poses. We  erred  in  making  the  payment  to  you  in  an  objection- 
able form.  We  now  pay  our  just  and  lawful  debts  by  cancelling 
the  bank-notes  issued  by  us,  and  delivering  to  you  obligations  in 
the  form  of  bonds,  to  which  form  there  is  no  legal  objection." 
The  case  was  compared  to  one  where  the  city  borrows  on  its  note 
at  usurious  interest,  from  a  bank,  a  sum  of  money ;  the  bank  sub- 
sequently cancelling  the  illegal  note,  refunding  the  excessive  in- 
terest, and  receiving  a  new  note  for  a  lawful  amount.  The  new 
note  would  be  valid  and  collectible.^  The  right  to  recover  on  the 
bonds  was  sustained.^ 

The  purchaser,  in  good  faith,  of  bonds  issued  by  a  county  for 
railroad  stock,  where  the  subscription  by  the  county  to  the  railroad, 
the  receipt  and  holding  of  the  stock  by  the  county,  the  necessary 
assent  of  the  qualified  voters  that  such  subscription  should  be 
made,  the  actual  issuing  of  the  bonds,  and  their  purchase  by  the 
plaintiff  without  knowledge  of  any  objection  to  them,  were  con- 
ceded, was  held  entitled  to  recover  the  amount  of  the  bonds  ;  the 
defendants  not  being  permitted  to  urge  as  a  defence  that  such  rail- 
road company  was  not  a  legally  organized  corporation  when  the 
election  was  held,  and  did  not  become  such  until  after  that  period.^ 


1  Kent  V.  Walton,  7  Wend.  256. 

■'  Little  Rock  v.  National  Bank,  98 
U.  S.  308  ;  Hitclicock  v.  Galveston,  96 
U.  S.  341  ;  The  Mayor  v.  Ray,  19  Wall. 
468;  Police  Jury  v.  feritton,  15  Wall.  566; 
MuUarky  v.  Cedar  Falls,  19  Iowa,  24 ; 
Sykes  v.  Laflfery,  27  Ark.  407;  Wright  v. 
Hughes,  13  Ind.  109.  So  where  the  con- 
sideration  of  a  contract  declared  void  by 
statute  is  morally  good,  a  repeal  of  the 
statute  will  validate  the  contract.  Wash- 
bum  V.  Franklin,  35  Barb.  599.  In  Key 
V.  Goodwin,  i  Moo.  &  P  341,  351,  Tindal, 
C.  J.,  said;  "  I  take  the  effect  of  repealing 
a  statute  to  be  to  obliterate  it  as  com- 
pletely from  the  records  of  the  parliament 
as  if  it  had  never  passed,  and  that  it  must 
be  considered  as  a  law  that  never  existed, 
except  for  the  purpose  of  those  actions  or 
suits  which  were  commenced,  prosecuted, 
and  concluded  while  it  was  an  existing 
law."  See  Butler  v.  Palmer,  1  Hill,  334 ; 
Curtis  V.  Leavitt,  15  N.  Y.  85 ;  The  People 
V.  Livingston,  6  Wend.  626.  A  repeal- 
ing clause  is  such  an  express  enactment 
as  necessarily  devests  all  inchoate  rights 
which  have  arisen  under  the  statute  which 
it  destroys.  It  was  held,  in  the  Central 
Bank  v.  Empire  Stone  Dressing  Co.,  26 
Barb.  23,  that  a  repeal  of  an  act  which 
made  a  contract  illegal  on  the  grounds 
of  public  policy,  repealed  also  the  conse- 
quences of  the  act,  even  as  to  contracts 
entered  into  while  it  was  in  force. 


8  County  of  Daviess  v.  Huidekoper,  98 
U.  S.  98.  The  court  held  that,  if  assent 
is  given  to  a  specified  aid  to  a  railroad 
named,  a  perfection  of  the  railway  corpo- 
ration before  the  subscription  was  made 
and  the  bonds  issued  was  a  compliance 
with  the  statute.  The  decision  of  the 
voters,  and  the  action  ot  the  County  Court, 
under  such  circumstances,  in  issuing  the 
bonds,  and  subsequent  action  in  receiving 
and  retaining  their  benefits,  gives  validity 
to  the  bonds,  and  they  are  to  be  taken  as 
valid  instruments.  Town  of  Coloma  v. 
Eaves,  92  U.  S.  484,  491  ;  County  of 
Randolph  v.  Post,  93  U.  S.  502  ;  County 
of  Leavenworth  v.  Barnes,  94  U.  S.  70  ; 
Commissioners  of  Douglass  County  u. 
BoUes,  lb.  104  ;  Commissioners  of  John- 
son County  V.  Thayer,  lb.  631 ;  County  of 
Cass  V.  Johnson,  95  U.  S.  360;  City  of  St. 
Louis  V.  Shields,  62  Mo.  247  ;  Smith  «. 
Clark  County,  54  Mo.  58,  81.  In  an  ac- 
tion on  bonds  from  a  municipality  to  a 
company,  a  plea  of  nul  tiei  corporation  will 
not  be  permitted  where  the  municipality 
has  solemnly  admitted  the  company's  cor- 
porate capacity  by  entering  into  the  obli- 
gation and  signing  the  bonds.  State  v, 
Carr,  5  N.  H.  367 ;  President,  &c.  v. 
Thompson,  20  111.  200  ;  Hamilton  v.  Car- 
thage, 24  111.  22 ;  Kayser  v.  Bremen,  16 
Mo.  88. 
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The  consolidation  of  one  railroad  company  with  another  com- 
pany does  not  extinguish  the  power  of  a  county  to  subscribe,  nor 
destroy  the  privilege  of  the  company  to  receive  subscriptions  ;  and 
this,  notwithstanding  that  before  such  consolidation  the  constitu- 
tion of  the  State  has  been  altered,  maliing  such  subscriptions  con- 
tingent upon  the  vote  of  electors  not  previously  necessary  ;  and 
although  the  subscriptions  be  made  to  the  consolidated  company, 
and  the  bonds  issued  after  the  provision  in  the  constitution  has 
become  operative.^ 

In  the  County  of  Warren  v.  Marcy,^  the  court,  adhering  to  its 
former  decisions,^  held  that  if  a  municipal  body  has  lawful  power 
to  issue  bonds  or  other  negotiable  securities,  dependent  only  upon 
the  adoption  of  certain  preliminary  proceedings,  such  as  a  popular 
election  of  the  constituent  body,  the  holder  in  good  faith  has  a 
right  to  assume  that  such  preliminary  proceedings  have  taken 
place,  if  the  fact  be  certified  on  the  face  of  the  bonds  themselves, 
by  the  authorities  whose  primary  duty  it  is  to  ascertain  it.  And 
this,  although  prior  to  the  issuing  of  the  bonds  in  question,  pro- 
ceedings had  been  commenced  to  prevent  their  issue  ;  the  doctrine 
of  lis  pendens  not  applying  to  negotiable  paper.* 

A  city  council,  which  was  limited  by  the  city  charter  from  bor- 
rowing for  general  purposes  more  than  150,000,  and  which  had 

1  County  of  Schuyler  v.   Thomas,   98  U.  S.  484,  488;  Lynde  v.  The  County,  16 

U.   S.  169.     See   County   of   Scotland   v.  AVall.  6. 

Thomas,  94  U.  S.  682  ;  Smith  v.  County  *  See  County  v.  Rogers,  7  Wall.  181 ; 
of  Clark,  54  Mo.  58  ;  The  State  v.  Sulli-  Murray  u.  Lylburn,  2  Johns.  Ch.  441 ; 
van  County,  51  Mo.  522  ;  The  State  o.  Kieffer  v.  Ehler,  18  Pa.  St.  388  ;  Winston 
Greene  County,  54  Mo.  540  ;  County  of  v.  Westfeldt,  22  Ala.  560  ;  Stone  v.  El- 
Callaway  D.  Foster,  93  U.  S.  567;  State  v.  liott,  11  Ohio  St.  252;  Minis  v.  West,  38 
Maysville,  &c.  R.  R.  Co.,  13  B.  Mon.  1  ;  Ga.  18;  Durant  v.  Iowa  County,  1  Woolw. 
The  Philadelphia,  &c.  R.  K.  Co.  o.  Mary-  69  ;  Leitch  v.  Wells,  48  N.  Y.  585  ;  City 
land,  10  How.  376;  Tomlinson  y.  Branch,  of  Lexington  i..  Butler,  14  WaU.  283; 
15  Wall.  460  ;  Branch  v.  City  of  Charles-  National  Bank  of  Washington  o.  Texas, 
ton,  92  U.  S.  677  ;  The  Hannibal,  &o.  20  Wall.  72  ;  Olcott  v.  Supervisors,  16 
R.  R.  Co.  u.  Marion  County,  36  Mo.  294,  Wall.  678.  And  see  Murray  v.  Ballou, 
304  ;  Hanna  v.  The  Cincinnati,  &o.  R.  R.  1  Johns.  Ch.  566,  which  is  the  lead- 
Co.,  20  Ind.  30.  In  the  County  of  Bates  ing  American  case  on  the  subject  of  lis 
V.  Winters,  97  U.  S.  83,  the  court  held,  pendens ;  and  see  ante,  p.  382,  n.  3, 
reversing  the  decision  of  the  court  below,  on  this  subject.  The  court  held,  in  the 
that  as  the  recitals  in  the  bonds  showed  County  of  Ray  v.  Vansycle,  96  U.  S.  675, 
on  their  face  that  the  bonds  had  been  is-  in  a  case  of  doubt  as  to  the  validity  of 
sued  without  legal  authority,  there  could  municipal  bonds,  that  the  doubt  existing 
be  no  bon&  fide  holders  of  them  who  could  should  be  resolved  in  favor  of  the  bond  fide 
recover  under  them.  In  Nauvoo  v.  Rit-  holder  of  bonds,  where  the  agents  of  the 
ter,  97  TJ.  S.  389,  a  demurrer  to  pleas  ten-  municipality.  Invested  with  the  power  of 
dering  an  issue  as  to  the  authority  of  the  protecting  the  interests  of  the  munioi- 
municipality  to  issue  bonds  was  sustained,  pality,  and  charged  with  that  duty,  had 
the  bonds  upon  their  face  by  their  recitals  been  parties  to  the  issuing  of  the  bonds, 
showing  such  authority.  and  that  the  county  was  concluded,  under 
'•!  97  U.  S.  96.  the  facts,  by  the  acts  of  their  official 
»  Commissioners  of  Johnson  County  agents,  and  by  their  own  failure,  either 
V.  January,  94  U.  S.  202  ;  Commission-  intentionally  or  from  neglect,  to  assert  by 
ers  of  Douglass  County  v.  BoUes,  lb.  104,  appropriate  proceedings  the  legal  right 
108  ;    Town    of    Coloma    v.    Eaves,    92  which  they  claimed  they  had. 
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the  power  to  contract  for  grading  and  paving  its  streets,  and 
which  had  contracted  for  the  doing  of  such  work  to  an  amount 
greater  than  150,000,  to  be  paid  for  in  its  bonds,  was  held  liable 
even  on  the  assumption  of  such  bonds  being  illegal,  for  damages 
caused  the  plaintiffs,  by  the  defendants,  by  the  breach  or  abroga- 
tion of  the  contract.  1 

Legislative  authority  having  been  given  to  a  municipality  to  is- 
sue bonds  payable  in  not  less  than  five  nor  more  than  thirty  years, 
was  held  to  be  substantially  complied  with  where  bonds  were 
dated  Sept.  10,  payable  in  thirty  years  from  Oct.  15,  and  were  not 
registered  by  the  auditor  of  the  State  until  Oct.  17.  The  court 
held  that  they  were  practically  thirty-year  bonds  ;  their  legal  ef- 
fect being  the  same  as  if  the  date  of  Oct.  15  had  been  inserted 
instead  of  Sept.  10.^ 

The  statutes  of  the  State  authorized  the  levying  of  a  tax  for 
county  purposes  of  one-half  per  cent.  In  addition  to  this,  author- 
ity was  given  to  counties  to  subscribe  for  stock,  and  to  "  issue 
bonds  therefor,  and  levy  a  tax  to  pay  the  same  not  to  exceed  one- 
twentieth  of  one  per  cent  upon  the  assessed  value  of  taxable  prop- 
erty, for  each  year."  The  United  States  Supreme  Court  held  ^ 
(Waite,  C.  J.,  and  Miller,  and  Bradley,  JJ.,  dissenting),  revers- 
ing the  decision  of  the  court  below,  that  the  special  tax  pro- 
vided for  was  not  thereby  made  the  only  fund  liable  for  the  bonds, 

1  Hitchcock  V.  Galveston,  96  U.  S.  341.  Cluvkin,  14  Pa.  St.  81;  Maher  v.  Chicago, 
The  promise  to  give  bonds  to  the  plaintiffs  38  111.  266;  Oneida  Bank  v.  Ontario  Bank, 
in  payment  of  what  they  undertook  to  do  21  N.  Y.  490;  Argenti  v.  City  of  San  Fran- 
was  not  a  violation  of  an  act  expressly  cisco,  16  Cal.  256  ;  Silver  Lake  Bank  v. 
prohibited  by  its  charter  or  some  other  North,  4  Johns.  Ch.  370 ;  State  Bank  v. 
law,  but  was  a  case  where  legislative  power  Leavitt,  14  N.  Y.  162;  Leavitt  v.  Curtis, 
to  do  the  act  had  not  been  granted.  The  15  N.  Y.  9;  Chicago  v.  The  People,  48  111. 
promise  to  give  the  bonds  to  the  plaintiffs  416  ;  Allen  u.  City  of  Janesville,  35  Wis. 
was,  therefore,  at  farthest,  only  Mftramres;  403;  Sleeper  u.  Eallen,  6  Kan.  300:  Lon- 
and  in  such  a  case,  though  specific  per-  isville  v.  Hyatt,  5  B.  Mon.  199;  Kearney 
formance  of  an  engagement  to  do  a  thing  v.  City  of  Covington,  1  Mete.  (Ky. )  339  ; 
transgressive  of  its  corporate  power  may  Swift  v.  Williamsburgh,  24  Barb.  427. 
not  be  enforced,  the  corporation  can  be  ^  Township  of  Eock  Creek  v.  Strong, 
held  liable  on  its  contract.  Having  re-  96  U.  S.  277.  The  court  held  that,  suh- 
ceived  benefits  at  the  expense  of  the  other  stantially,  the  legislative  direction  was 
contracting  party,  it  cannot  object  that  it  followed,  and  that  the  doctrine  of  Com- 
was  not  empowered  to  perform  what  it  missioners  of  Marion  County  v.  Clark,  94 
promised  in  return,  in  the  mode  in  which  U.  S.  279,  was  applicable  to  the  case.  In 
it  promised  to  perform.  In  the  State  that  case  the  bonds  bore  date  Sept.  3, 
Board  of  Agricultui'e  v.  The  Citizens'  1872,  but  they  were  not  issued  and  deliv- 
Street  Ey.  Co.,  47  Ind.  107,  it  was  held  ered  until  the  4th  of  November  following  ; 
that  although  there  may  be  a  defect  of  and  although  they  were  nominally  for  a 
power  in  a  corporation  to  make  a  contract,  longer  period  than  that  for  which  they 
yet  if  a  contract  made  by  it  is  not  in  vio-  could  be  legally  issued,  computing  the 
lation  of  its  charter,  or  of  any  statute  pro-  time  from  the  date,  yet  they  were  not  so, 
hibiting  it,  and  the  corporation  has  by  its  computing  the  time,  as  it  should  be  com- 
promise induced  a  party  relying  on  the  puted,  from  the  time  of  their  execution, 
promise  and  in  execution  of  the  contract  issue,  and  delivery, 
to  expend  money  and  perform  his  part  '  United  States  v.  County  of  Clark,  96 
thereof,  the  corporation  is  liable  on  the  U.  S.  211. 
contract.     See  also  Allegheny  City  v.  Mc- 
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but  was  provided  as  an  additional  security  for  their  payment,  the 
funds  of  the  county  otherwise  being  liable  for  such  bonds  as  for 
any  other  debt.^ 


1  We  think  the  decision  of  the  majority 
judges  is  more  than  doubtful.  The  pro- 
vteion  of  the  charter  is  that  the  munici- 
pality desiring  so  to  do  may  subscribe  to 
the  capital  stock  of  a  company,  "  and  may 
issue  bonds  therefor,  and  leoy  a  lax  to  pay 
the  same,  not  to  exceed  one-twentieth  of  one 
per  eent  upon  the  assessed  value  of  taxable 
property  for  each  year."  They  are  here 
empowered  (1)  to  subscribe  for  stock  ;  (2) 
to  isstie  bonds  therefor;  (3)  to  levy  a  tax 
to  pay  the  same,  and  (4)  such  tax,  "to  pay 
the  same,"  is  not  to  exceed  one-twentieth  of 
one  per  cent.  We  scarcely  see  how  a  lim- 
itation on  the  powers  of  a  municipality 
could  be  more  clearly  expressed  than  it 
here  is;  and  we  think,  clearly,  with  Waite, 
C.  J.,  and  Miller  and  Bradley,  JJ.,  who 
concurred  with  the  decision  of  the  court 
below,  that  "  the  act  under  which  the 
bonds  were  issued  limited  the  power  of 
taxation  for  their  payment,  and  that  the 
holders  were  chargeable  with  notice  of  the 
limitation."  A  case  in  Missouri,  State  v. 
Shortridge,  56  Mo.  126,  holding  in  accord- 
ance with  the  view  expressed  by  the  mi- 
nority judges,  and  with  the  holding  in  the 
Circuit  Court,  is,  we  think,  better  decided 
than  was  the  case  in  the  United  States 
Supreme  Court.  In  State  v.  Shortridge, 
66  Mo.  at  p.  129  et  seq.,  the  court  say: 
"The  point  for  us  to  consider  is  whether 
the  County  Court  of  Macon  is  prohibited 
by  section  thirteen  of  the  charter  of  the 
railroad  company  above  quoted  from  levy- 
ing in  one  year  a  tax  of  more  than  one- 
twentieth  of  one  per  cent  upon  the  as- 
sessed value  of  the  taxable  property  in 
the  county.  The  language  of  the  section 
is  plain  and  positive,  and  will  hardly  ad- 
mit of  any  other  than  a  literal  construc- 
tion. It  reads  that  the  county  court  '  may 
issue  bonds  therefor,  and  levy  a  tax  to  pay 
the  same,  not  to  exceed  one-twentieth  of  one 
per  cent  upon  the  assessed  value  of  the 
taxable  property  for  each  year.'  .  .  .  The 
very  law  authorizing  the  issue  of  the  bonds 
in  question  also  limits  the  power  of  the 
County  Court  to  levy  a  tax  beyond  one- 
twentieth  of  one  per  cent  for  their  pay- 
ment in  any  one  year.  This  limitation 
was  enacted,  not  for  the  bondholders,  but 
for  the  benefit  of  the  taxpayers,  so  that 
they  might  not  be  harassed  with  a  rail- 
road tax  in  any  one  year  too  grievous  to 
be  borne  ....  The  only  taxes  that  can 
be  levied  by  counties  are  such  as  are  pro- 
vided for  by  the  statute.  The  power  of 
taxation  is  a  sovereign  right  which  be- 
longs alone  to  the  State,  and  which  can 


only  be  exercised  in  pursuance  of  laws 
passed  by  the  legislature  for  that  purpose. 
There  can  be  no  such  thing  as  an  implied 
power  in  a  County  Court  to  levy  a  tax. 
The  power  must  be  clearly  and  expressly 
given  by  statute.  We  are  called  upon  to 
compel  the  County  Court  of  Macon  County 
by  mandamus  to  do  that  which  the  law 
does  not  authorize,  but  expressly  prohib- 
its. In  my  judgment  this  mandamus  was 
properly  refused."  In  United  States  v. 
County  of  Clark,  96  U.  S.  211,  there  is 
an  attempt  made  to  distinguish  that  case 
from  State  v.  Shortridge,  56  Mo.  126, 
which  we  do  not  think  is  successful.  In 
the  one  case  the  mandamus  was  granted, 
and  in  the  other  it  was  refused.  Both 
applications  were  for  payments  in  excess 
of  those  provided  for  in  the  statute.  The 
one  application  was  refused  on  the  ground 
that  the  statute  did  not  authorize  the  ex- 
cessive payment ;  the  other  was  granted 
on  the  ground  that  the  statute  did  au- 
thorize the  excessive  payment.  The  court, 
in  the  one  case,  decided  that  it  had  no 
power  to  make  the  order  for  such  pay- 
ment ;  the  court,  in  the  other  case,  de- 
cided that  it  had  such  power.  The  dis- 
tinction which  was  songht  to  be  made 
was,  we  think,  a  distinction  without  a 
difference,  namely,  that  while  the  court 
had  no  power  to  order  the  payment  by  a 
special  tax  in  excess  of  the  one-twentieth 
of  one  per  cent  limited  by  the  statute,  it 
had  the  power  to  order  the  payment  of  a 
sum  greater  than  the  limitation  fixed,  to 
be  taken  out  of  other  taxes  ;  i.  e.,  the 
tax  called  a  special  tax  shall  be  levied 
for  the  one-twentieth  of  one  per  cent,  and 
the  other  taxes  shall  be  increased  (without 
calling  the  increase  a  special  tax)  beyond 
the  limitation  fixed  by  the  statute.  The 
case  of  State  v.  Shortridge,  56  Mo.  126, 
was  decided  expressly  on  the  gi'ound  that 
the  taxpayers  might  not  be  harassed  with 
a  railroad  tax  in  any  one  year  beyond  the 
limit  fixed  by  the  statute.  The  case  of 
United  States  v.  County  of  Clark,  96  U.  S. 
211,  decided  that,  notwithstanding  the 
limitation  exfiressly  fixed  in  the  statute, 
they  might  be.  The  cases,  we  think,  are 
in  direct  antagonism,  and  that  it  is  only 
by  excessive  refinement  to  an  intangible 
point  that  they  can  be  deemed  otherwise. 
The  holding  of  the  minority  judges  in 
United  States  v.  Clark,  96  U.  S.  211,  and 
of  the  court  in  State  v.  Shortridge,  56 
Mo.  126,  we  think  essentially  the  same, 
namely,  that  the  act  under  which  the 
bonds  were  issued  limited  the  power  of 
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In  New  Orleans  v.  Clark,i  it  was  held  that  where  an  ordinance 
provided  that  a  gas  company  was  to  "  guarantee  "  bonds  to  be 
issued  to  them  by  a  municipality,  bearing  interest,  payable  semi- 
monthly, "  and  assume  the  payment  of  the  principal  thereof  at 
maturity  ;  "  the  guaranty  of  the  company  for  the  payment  of  the 
principal  and  interest  was  within  the  ordinance.  It  was  claimed 
that  the  guaranty  as  to  the  interest  was  unauthorized  by  the  or- 
dinance ;  but  the  court  held  that  that  view  was  not  justified  by 
the  language  used  in  it.  The  guaranty  of  the  bonds  embraced 
both  the  principal  and  the  interest.  The  payment  of  bonds,  with- 
out other  designation,  always  implies  a  payment  of  the  principal 
sum  and  its  incident ;  and  a  guaranty,  in  similar  terms,  covers 
both.  The  ordinance  contemplated  two  undertakings  by  the  com- 
pany ;  one  to  the  bondholder,  and  the  other  to  the  city.  The 
guaranty  was  to  be  for  the  security  of  the  bondholder.  It  was  to 
be  an  undertaking  to  answer  for  the  city's  liability,  and  to  be  col- 
lateral to  it.  The  other  undertaking  was  to  be  for  the  security  of 
the  city,  by  placing  the  company  under  obligation  to  provide  for 
the  payment  of  the  principal  of  the  bonds  at  their  maturity;  an 
obligation  which  otherwise  would  not  have  existed. 

Where  municipal  bonds  are  invalid  from  some  irregularity  or 
omission  in  the  proceedings  by  which  they  were  created,  so  that 
they  could  not  be  enforced  in  the  courts  of  law,  but  they  still  rep- 
resent an  equitable  claim  against  the  municipality,  for  which  an 
equivalent  has  been  received,  and  payment  of  which  can  only  be 
escaped  on  technical  grounds,  the  power  of  the  legislature  to  pass 
an  act  requiring  the  payment  of  such  claim  is  clear.^  And  the 
constitution  of  a  State  which  provides  that  no  retroactive  law  shall 
be  passed,  does  not  forbid  such  legislation.  A  law  requiring  a 
municipal  corporation  to  pay  a  demand  which  is  without  legal 
obligation,  but  which  is  equitable  and  just  in  itself,  being  founded 
upon  a  valuable  consideration  received  by  the  corporation,  is  not 
a  retroactive  law;  any  more  so  than  an  appropriation  act  providing 
for  the  payment  of  a  pre-existing  claim.  The  inhibition  is  to  pre- 
vent retrospective  legislation  affecting  mdividuals,  and  thus  pro- 
tect vested  rights  from  invasion.^ 

taxation   "for  their  payment,"  and  that  the  obligations  of  a  municipality  tad  of  the 

relief  could  not  be  looked  for  from  the  conditions  connected  with  the  levying,  un- 

courts,  but  from  the  legislature.     See  in  der  the  laws  of  the  State,  of  a  special  tax 

accord  with  State  v.  Shortridge,  56  Mo.  for  their  payment,  is,  we  think,  as  appli- 

126;  Clark  v.  The  City  of  Davenport,  14  cable  in  the  one  case  as  in  the  other. 
Iowa,  494;  Supervisors  v.  United  States,  ^  95  U.  S.  644.  „„  ,-,    a   ^.. 

18  Wall   71      The  language  of  Strong,  J.  "  New  Orleans  v.  Clark,  95  U.  b.  644 ; 

(who  also  delivered  the  judgment  of  the  The  People  v.  Burr,  13  Cal.  343;  Town  of 

court  in  United  States  v.  Clark),  in  Super-  Guilford  v.  Supervisors,  &c.,  18  Barb.  615; 

visors  V.  United  States,  lb.  83,  where  he  13  N.  Y.  143. 
refers  to  the  notice  that  the  holders  of         s  ]^ew  Orleans  v.  Clark,  supra. 
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The  majority  of  the  court  in  County  of  Cass  v.  Johnston,^  on 
the  question  of  the  validity  of  bonds,  held,  following  local  deci- 
sions in  Missouri  and  other  cases,^  that,  where  the  constitution 
required  the  authority  of  "  two-thirds  of  the  qualified  voters  "  of 
the  municipality,  to  authorize  the  issuing  of  the  bonds,  two-thirds 
of  the  voters  who  actually  voted  on  the  question  were  sufficient 
to  justify  the  issuing  of  the  bonds,  although  these  might  not  rep- 
resent "  two-thirds  of  the  qualified  voters "  of  the  municipality. 
The  minority  judgment  by  Bradley  and  Miller,  JJ.,  dissenting 
from  this  holding,  we  think  the  better  one.  Suppose  that,  as  in 
other  instances,  the  election  could  only  be  held  on  the  requisition 
of  "  two-thirds  of  the  qualified  voters  of  the  municipality,"  the 
registration  list  would,  unquestionably,  furnish  the  test  as  to 
whether  there  was  the  necessary  number  of  requisitionists  to  war- 
rant the  holding  of  the  election.  The  provision  that  the  credit 
shall  not  be  incurred  "  unless  two-thirds  of  the  qualified  voters  of 
such  municipality  .  .  .  shall  assent  thereto,"  we  think  is  equally 
as  clear.  The  majoritj'  of  the  court,  we  think,  are  not  at  all  war- 
ranted in  the  conclusion  they  deduced  from  the  holding  in  State 
V.  Winklemeier.^  There  the  court  say  :  "  The  act  expressly  re- 
quires a  majority  of  the  legal  voters ;  that  is,  of  all  the  legal  vot- 
ers of  the  city,  and  not  merely  of  all  those  who  at  a  particular 
time  choose  to  vote  upon  the  question."  And  although  the  court 
afterwards  referred  to  the  fact  that  there  had  been  more  than 
13,000  votes  polled,  of  which  only  5,000  were  in  the  affirmative, 
saying,  —  "  It  is  evident  that  the  vote  of  5,000  out  of  13,000  is 
not  the  vote  of  a  majority,"  that  meant  no  more  than  declaring 
that  as  a  majority  of  "  all  the  legal  voters  "  was  required,  and  as 
there  was  not  even  a  majority  of  the  votes  actually  polled,  it  was 
clear  that  there  there  was  not  a  majority  polled  of  "  all  the  legal 
voters  ; "  the  part,  at  all  events,  not  being  greater  than  the  whole. 
And,  as  Bradley,  J.  shows,  an  analogous  clause  in  the  same  con- 
stitution *  which  declares  that  "  no  bill  shall  be  passed  unless  by 
the  assent  of  a  majority  of  all  the  members  elected  to  each 
branch  of  the  General  Assembly,"  has  always  been  construed  as 
meaning  that  no  law  can  be  passed  unless  a  majority  of  the  mem- 
bers vote  for  it,  whether  all  are  present  or  not.  So,  in  another 
case,  in  even  more  exact  parallelism  with  County  of  Cass  v.  John- 
ston,^ where  by  sec.  30  of  art.  4  of  the  constitution,  it  is  provided 

1  95  U.  S.  360.  Taylor  v.  Taylor,  10  Minn.  107;  People  v. 

2  See  State  v.  Mayor  of  St.  Joseph,  37  Warfield,  20  111.  159;  People  v.  Garner,  47 
Mo.  270  ;   State  v.    Binder,  38  Mo.   450  ;  111.  246;  People  v.  Wiant,  48  111.  263. 
State  V.  Sutterdeld,  54  Mo.  391  ;  St.  Jo-  8  35  Mo.  103. 

seph  Township  v.   Eogers,  16  Wall.   644  ;  *  Act  IV.  of  the  Constitution  of  Mis- 

Louisville  &  Nashville  R.  R.  Co.  v.  The     souri  of  1865. 
County  Court  of  Davidson,  1  Sneed,  638  ,  *  95  U.  S.  360. 
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"  that  the  General  Assembly  shall  have  no  power  to  remove  the 
county-seat  of  any  county  unless  two-thirds  of  the  qualified  voters 
of  the  county,  at  a  general  election,  shall  vote  in  favor  of  such 
removal,"  it  was  held  that  these  terms  required  a  positive  vote  in 
the  affirmative  of  two-thirds  of  the  qualified  voters  of  the  county  ; 
the  court  saying,—  "  There  is  no  difficulty  in  ascertaining  what 
that  number  is,  since  the  same  constitution  provides  for  a  regis- 
tration, and  points  out  who  the  qualified  voters  are."  ^  Had  the 
clause  required  only  the  assent  of  two-thirds  majority  of  such  of 
the  voters  of  the  county  as  voted  at  such  election,  tlie  meaning 
would  be  clear,  and  County  of  Cass  v.  Johnston  would  have  been 
correct ;  but,  as  it  required  the  assent  of  "  two-thirds  of  the  qual- 
ified voters  of  the  county,"  we  think  it  is  equally  as  clear  that  the 
assent  of  a  less  number  than  "  two-thirds  of  the  qualified  voters  of 
the  county  "  was  not  sufficient,  and  that  County  of  Cass  v.  John- 
ston was  wrongly  decided,  and  that  Harshman  v.  Bates  County ,2 
which  it  affected  to  overrule,  is  the  better  law. 

The  charter  of  a  railway  company  contained  the  power  to  con- 
struct a  branch,  and  gave  the  County  Court  power  to  subscribe 
stock  for  it,  and  an  act  of  the  State  legislature  authorized  such 
branch  and  stock  to  be  an  independent  interest.  The  bonds  of 
the  county  showed  that  they  were  made  to  the  parent  company, 
to  the  use  and  in  the  name  of  the  branch,  to  aid  in  building  said 
branch.  The  court  held,  that  the  purchaser,  therefore,  was  ap- 
prised by  the  law  that  power  existed  in  the  County  Court  to  issue 
such  bonds  without  any  election  of  the  people,  and,  there  being 
nothing  on  their  face  to  show  that  they  were  not  regularly  issued, 
it  was  not  incumbent  on  the  purchaser  to  inquire  whether  the 
railroad  company  had  pursued  all  the  regular  steps  necessary  to 
entitle  it  to  receive  the  bonds.  The  agents  of  the  branch  road 
having  had  the  bonds  for  sale,  the  purchaser  had  a  right  to  pre- 
sume that  they  were  lawfully  entitled  to  them  ;  and  the  fact  that, 
after  the  subscription  was  made,  but  before  the  bonds  were  issued, 
the  parent  company  had  sold  and  assigned  a  portion  of  its  route 
with  its  franchises  to  another  company,  did  not  alter  the  case.^ 

A  prohibition  in  the  constitution  of  a  State  against  the  legisla- 
ture's authorizing  municipal  subscriptions  or  aid  to  private  cor- 
porations, does  not  take  away  any  authority  previously  granted. 
It  only  limits  the  ■  power  of  the  legislature  to  grant  such  author- 
ity for  the  time  to  come.*     And,  where  such  a  power  has  been 

1  State  V.  Sutterfield,  54  Mo.  391.  ties  County  of  Henry  v.  Nicolay,  96  TJ.  S. 

2  92  U.  S.  569.  619,  and  County  of  Warren  v.  Marcy,  97 
8  County  of  Henry  u.  Nicolay,  95  U.  S,     U.  S.  107. 

619.     The  court  in  the  County  of  Cass  v..         *  County  of  Scotland  v.  Thomas,   94 
Gillett,  100  U.  S.  585,  followed  as  authori-     U.  S.  682;  The  State  v.  SulUvan  County, 
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granted,  the  fact  that  the  company  which  has  been  granted  such 
aid  has  consolidated  with  another  company,  will  not  affect  the 
right  of  the  municipality  to  subscribe,  nor  the  privilege  of  the 
company  to  receive  the  aid,  nor  affect  the  bonds  of  the  municipal- 
ity issued  for  such  aid.^ 

A  municipal  corporation  cannot  issue  bonds  in  aid  of  extrane- 
ous objects  without  legislative  authority,  of  which  all  persons  deal- 
ing with  such  bonds  must  take  notice  at  their  peril.^ 

Not  only  the  courts,  but  individuals,  are  bound  to  know  the 
law,  and  cannot  be  allowed  to  plead  ignorance  of  it.  The  holder 
of  municipal  bonds  can  claim  no  indulgence  on  that  score,  and 
can  take  no  advantage  from  the  allegation  that  he  is  a  bond  fide 
purchaser  without  notice.  Want  of  legislative  authority  by  the 
municipality  to  issue  bonds  is  a  fatal  objection  to  their  validity, 
no  matter  under  what  circumstances  the  holder  may  have  ob- 
tained them.^ 

Bonds  of  the  kind  executed  by  a  municipal  corpoi^ation  to  aid 
in  the  construction  of  a  railroad,  if  issued  in  pursuance  of  a  power 
conferred  by  the  legislature,  are  valid  commercial  instruments, 
and,  if  purchased  for  value  in  the  usual  course  of  business  before 
they  are  due,  give  the  holder  a  good  title,  free  of  prior  equities 
between  antecedent  parties,  to  the  same  extent  as  in  case  of  bills 
of  exchange  and  promissory  notes.     Such  a  power  is  frequently 

51  Mo.  522  ;  The  State  v.  Greene  County,  than  a  stranger  nrnst  bear  the  eonsequen- 

54  Mo.   540;  County  of  Callaway  v.  Fos-  ces.     Town  of  East  Lincoln  v.  Davenport, 

ter,  93  U.  S.  567;  State  v.  Maysville  &  L.  94  U.  S.  801.     A  municipality  is  estopped 

Railroad  Co.,  13  B.  Mon.  1.  from  denying  its  liability  on  their  bonds, 

1  County  of  Scotland   v.  Thomas,    94  in  the  hands  of  an  innocent  holder,  where 

TJ.  S.  682  ;  The  State  v.  Greene  County,  the  bonds   have   been   issued   under   the 

54  Mo.  540;  The  Philadelphia  &  W.  Rail-  order  of  the  County  Court,  that  court  being 

road  Co.  o.  Maryland,  10  How.  376  ;  Tom-  authorized  by  law   to   order   the   issuing 

linson  v.  Branch,  16  Wall.  460;  Branch  of  such  bonds,  even  though  the  County 

V.  City  of  Charleston,  92  0.  S.  677;  Smith  Court  in  ordering  such   issue   may  have 

V.  County  of  Clark,  54  Mo.  58;  The  Han-  had  some  misapprehension  in  the  matter, 

nibal  &  St.   .1.   Railroad  Co.    w.    Marion  County  of  Cass  v.  Shores,  95  U.  S.  375. 

County,  36  Mo.  294,  304  ;  Hanna  v.  The  In  the  County  of  Leavenworth    .  Barnes, 

Cincinnati,  Fort  Wayne  &  Ch.  R.  R.  Co.,  94  U.  S.  70,  the  United  States  Supreme 

20  Ind.  30;  Town  of  East  Lincoln  v.  Dav-  Court,  following  the  decisions  of  the  Su- 

enport,  94  U.  S.  801.  preme  Court  of  the  State,  held  municipal 

In  a  suit  by  a  band  fide  owner  of  the  bonds  to  be  good  as  to  a  bond  fide  pur- 
coupons  of  municipal  bonds,  questions  of  ehaser  of  the  bonds  without  notice  of  the 
form  merely,  or  irregularity,  or  fraud,  or  defences,  although   the   bonds   had   been 
misconduct,  on  the  part  of  the  agents  of  issued  without  a  strict   compliance  with 
the   town,   cannot  be  considered.     There  all  the  preliminary  formalities  required, 
must  be  authority  in  the  municipality  to  ^  Town  of  Soiith  Ottawa  v.  Perkins, 
issue  the  bonds   by  the   statutes   of  the  94  TJ.  S.  260  ;  Pendleton  County  «.  Amy, 
State.     If  this  cannot  be  found,  the  holder  16  Wall.   297  ;    Kenicott   v.   The    Super- 
must  fail.     If  it  exists,  he  is  entitled  to  visors,  16  Wall.   452  ;    St.  Joseph  Town- 
recover.     The  officers  of  the  mnnicipality  ship  v.  Rogers,  Ibid.  644  ;  Town  of  Coloma 
are  not  the  agents  of  the  owner  of  the  u.  Eaves,  92  U.  S.  484. 
bonds,  but  are  the  agents  of  the  munici-          ^  Town  of  South  Ottawa  u.   Perkins, 
pality,  and  if  there  has  been  misconduct  94  U.  S.  260. 
on  their    part,   the   municipality  rather 
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conferred  to  be  exercised  in  a  special  manner,  or  subject  to  cer- 
tain regulations,  conditions,  or  qualifications;  but  if  it  appears 
that  the  bonds  issued  show  by  their  recitals  that  the  power  was 
exercised  in  the  manner  required  by  the  legislature,  and  that  the 
bonds  were  issued  in  conformity  with  the  prescribed  regulations 
and  pursuant  to  the  required  conditions  and  qualifications,  proof 
that  any  or  all  of  the  recitals  are  incorrect  will  not  constitute  a 
defence  to  the  corporation  in  a  suit  on  the  bonds  or  coupons  if  it 
appears  that  it  was  the  sole  province  of  the  municipal  officers 
who  executed  the  bonds  to  decide  whether  or  not  there  had  been 
an  antecedent  compliance  with  the  regulations,  conditions,  or  qual- 
ifications which  it  is  alleged  were  not  fulfilled.^ 

A  municipality  must  have  legislative  authority  to  subscribe  to 
the  capital  stock  of  a  bridge  company,  before  its  officers  can  bind 
the  body  politic  to  the  payment  of  bonds  purporting  to  be  issued 
on  that  account.     Municipal  officers  cannot  rightfully  dispense 
with  any  of  the  essential  forms  of  proceeding  which  the  legisla- 
ture has  prescribed  for  the  purpose  of  investing  them  with  power 
to  act  in  the  matter  of  such  a  subscription.    If  they  do,  the 
bonds  they  issue  will  be  invalid  in  the  hands  of  all  that  can- 
not claim  protection  as  bond  fide  holders.     To  be  a  bond  fide  holder 
one  must  be  himself  a  purchaser  for  value  without  notice,  or  the 
successor  of  one  who  was.     Every  man  is  chargeable  with  notice 
of  that  which  the  law  requires  him  to  know,  and  of  that  which, 
after  being  put  upon  inquiry,  he  might  have  ascertained  by  the 
exercise  of  reasonable  diligence.     Every  dealer  in  municipal  bonds 
which,  upon  their  face,  refer  to  the  statute  under  which  they  were 
issued,  is  bound  to  take  notice  of  the  statute  and  of  all  its  require- 
ments.    And  where  bonds,  by  their  recitals,  show  that  the  bonds 
were  irregularly  issued,  and  not  binding  upon  the  municipality, 
they  carry  upon  their  face  unmistakable  evidence  that  the  forms 
of  the  law  under  which  they  purported  to  have  been  issued,  have 
not  been  complied  with.     While  a  purchaser  may  be  protected,  as 
he  sometimes  is,  by  false  recitals  in  municipal  bonds,  the  munici- 
pality has  the  benefit  of  those  recitals  that  are  true.     And  where 
coupons,  detached  from  the  bonds,  are  purchased,  and  on  their 
face  they  refer  to  the  bonds  and  purport  to  be  for  the  interest  due 
thereon,  the  purchaser  is  put  upon  inquiry  for  the  bonds,  and  is 
charged  with  notice  of  all  that  they  contain.^ 

1  Commissioners  of  Marion  County  v.  ing  a  municipality  from  becoming  a  sub- 
Clark,  94  U.  S.  278  ;  St.  Joseph  Town-  scriber  to  the  capital  stock  of  a  railway 
ship  V.  Rogers,  16  Wall.  659;  Town  of  company,  does  not  render  invalid  the  bonds 
Coloma  V.  Eaves,  92  U.  S.  484.  of  a  municipality  issued  for  stock,  sub- 

2  MoClure  v.  Township  of  Oxford,  94  scribed  for  after  the  passage  of  the  pro- 
U.  S.  429  ;  George  v.  Oxford  Township,  hibiting  act,  but  under  an  act  in  force 
16  Kans.  72.    A  State  act  passed  prohibit-  passed  before  the  prohibiting  act  was  en- 
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Where  the  authority  of  the  majority  of  voters  was  required  to 
authorize  the  issue  of  county  bonds,  and  the  County  Court  judge, 
who  was  the  officer  designated  by  the  statute  to  decide  whether 
the  voters  had  given  the  required  sanction,  executed  and  issued 
the  bonds,  and  the  requisite  popular  sanction  was  set  forth  on 
their  face,  it  was  held,  in  Lynde  v.  The  County,^  as  a  settled  rule 
of  law,  that  where  a  particular  functionary  is  clothed  with  the  duty 
of  deciding  such  a  question,  his  decision,  in  the  absence  of  fraud 
or  collusion,  is  final.  It  is  not  open  for  examination,  and  neither 
party  can  go  behind  such  decision.  And,  under  such  circum- 
stances, where  the  bonds  are  in  the  hands  of  a  bond  fide  purchaser, 
he  is  not  bound  to  look  beyond  the  averment  on  their  face. 

In  National  Bank  of  Washington  v.  Texas,^  where  there  was  no 
evidence  that  bonds  of  the  United  States  which  had  been  issued  to 
Texas  in  1851,  and  after  the  rebellion  had  broken  out,  and  while 
it  existed,  were  transferred  by  Texas,  were  issued  for  unlawful 
purposes,  the  bonds  being  payable  to  bearer  ;  the  fact  that  in  1851, 
Texas  had  passed  an  act  providing  that  the  bonds  should  not  be 
available  in  the  hands  of  holders  until  they  were  indorsed  by  the 
governor  of  the  State,  neither  caused  those  bonds  to  be  unavail- 
able in  the  hands  of  the  holders  where  they  were  bond  fide  taken 
by  them  unindorsed  ;  nor  did  the  want  of  such  indorsement  imply 
that  they  had  been  obtained  by  the  holders  for  unlawful  purposes. 
As  far  as  the  cases  of  Texas  v.  White,^  and  Texas  v.  Hardenberg* 
differed  with  this  .holding,  on  this  latter  point,  these  cases  were 
disapproved.^ 

acted.     County  of  Randolph  u.  Post,  93     tion  by  that  State  when  the  rebellion  has 

U.  S.  502,  508.  ceased,   against  any  one  in   possession  of 

1  16  Wall.  6.  the  same,  with  notice  of  the  intent  with 

2  20  Wall.  72.  which  they  were  issued  and  used.    i.  That 

3  7  Wall.  718.  the  existence  of  the  rebellion  at  the  time 
*  10  Wall.  68.  of  the  repealing  act  was  a  public  fact  with 
^  The  court  held  in  Texas  jj.  White,  7     notice  of  which  all  persons  were  charged  ; 

Wall.   700,  and  Texas  u.  Hardenberg,  10  and,  that,  when  the  bonds  were  purchased 

Wall.   68  ;  1.  That  when  a  State  by 'pub-  after  they  had  become  payable,  the  pur- 

lic  statute  requires  the  indorsement  of  its  chaser  took  them  subject  to  all  the  equit- 

governor   as   a  prerequisite   to  the  valid  able  rights  of  the  State  when  its  relations 

transfer  of  bonds  belonging  to  it.  and  pay-  to  the  Union  had  been  restored.     But,  in 

able  to  itself  or  bearer,  the  holder  of  such  Huntington  v.  Texas,  16  Wall.  402,  the 

bonds,    without   such    indorsement,    will  court  held,  that  if  the  bond  were  issued 

have  no  title  as  against  the  State,  unless  and  used  for  a  lawful  purpose,  the  title 

he  can  show  the  consent  of  the  State  other-  passed  to  the   holder  unaffected  by  any 

wise  given  to  the  transfer.      2.  That  an  claim  of  the  State.     And  where  there  is 

act  repealing  the  statute  retpiiring  the  in-  proof  that  a  large  proportion  of  the  bonds 

dorsement  of  the  governor,  passed  by  the  issued   without   the   indorsement   of    the 

legislature  when  the  State  was  in  rebellion  governor,  were,  in  fact,  issued  for  legiti- 

against  the  United  States,  is  a  nullity  as  mate  objects,  and  were  applied  to  legiti- 

to  bonds  issued  without  such  indorsement,  mate  purposes,  no  presumption  could  arise, 

and  for  the  purpose  of  aiding  the  rebellion,  from  the  absence  of  that  indorsement,  that 

3.  That  such  bonds  remain  the  property  the  particular  bonds  which  might  be  the 

of  the  State,  and  may  be  reclaimed,  or  the  subject  of   controversy   had   been   issued 

proceeds  thereof  recovered  in  a  proper  ac-  witlaout  authority  and  for  an  unlawful 
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purpose.  The  presumption  in  such  a  case, 
especially  after  their  payment  by  the 
United  States,  would  be  in  favor  of  the 
holders  of  the  bonds,  and  not  against 
them.  For  the  United  States  were  the 
obligors  of  the  bonds,  and  as  it  was 
against  the  United  States  that  the  rebel- 
lion had  been  waged,  it  was  primarily  their 
duty  to  ascertain  and  decide  whether  the 
bonds  had  or  had  not  been  issued  and  used 
in  aid  of  rebellion,  and  had,  therefore,  pre- 
sumptively passed  into  the  hands  of  hold- 


ers not  entitled  to  payment  as  against  the 
reconstituted  State.  The  validity  of  the 
alienation  of  the  bonds  by  the  govern- 
ment actually  in.  control  of  the  State  de- 
pends on  the  object  and  purpose  of  the 
alienation.  If  that  was  just  in  itself  and 
laudable,  the  alienation  was  valid.  If,  on 
the  contrary,  the  object  and  purpose  were 
to  break  up  the  Union,  and  to  over- 
throw the  constitutional  government  of 
the  Union,  the  alienation  was  invalid. 
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PART   VI. 


SALES   BY   PARTIES  WHERE   FIDUCIARY  RELATIONS    EXIST. 

Fiduciary  relations  exist  between  the  directors  and  stockhold- 
ers of  a  company,  as  well  as  between  co-partners  in  business. 
We  have  already  ^  discussed  some  matters  relating  to  sales  as  be- 
tween directors  and  stockholders,  and  in  the  Part  following  this 
we  consider  some  questions  of  a  special  character  relating  to  part- 
nership sales.  This  Part  we  devote  to  the  examination  of  the 
subject  connected  with  other  parties  between  whom  fiduciary  rela- 
tions exist. 

The  relationship  between  a  trustee  and  a  cestui  que  trust  is  one, 
and  the  leading  one,  of  a  fiduciary  character  ;  and  a  fiduciary  re- 
lationship may  generally  be  described  as  one  in  respect  of  which, 
if  a  wrong  arise,  the  same  remedy  exists  against  the  wrong-doer 
on  behalf  of  the  principal  as  would  exist  against  a  trustee  on  be- 
half of  the  cestui  que  trust.^ 


1  In  Book  II.  Part  V.  ante. 

2  Per  Fry,  J.,  in  In  re  West  of  Eng- 
land and  South  Wales  District  Bank,  11 
Ch.  Div.  772,  778,  and  per  Jessel,  M.  R., 
in  In  re  Hallett's  Estate,  13  Ch.  Div. 
696,  712.  In  this  latter  case,  it  was  held, 
that  if  money  held  by  a  person  in  a  fidu- 
ciary character,  though  not  as  trustee,  has 
been  paid  by  him  to  his  account  at  his 
bankers,  the  person  for  whom  he  held  the 
money  can  follow  it,  and  has  a  charge  on 
the  balance  in  the  bankers'  hands  ;  that 
the  rule  in  Clayton's  Case,  1  Mer.  572, 
attributing  the  first  drawings  out  to  the 
first  payments  in,  does  not  apply  ;  and 
that  the  drawer  must  be  taken  to  have 
drawn  out  his  own  money  in  preference  to 
the  ti'ust  money. 

The  rule  in  Clayton's  Case,  1  Mer.  572, 
608,  specifically  is,  that,  in  cases,  as  of  a 
banking  account,  where  there  has  been  a 
continuation  of  dealings,  the  appropria- 
tion, in  the  absence  of  express  declaration, 
can  only  be  made  on  the  ground  of  pre- 
sumption arising  from  the  priority  of  re- 
ceipts and  payments.     It  is  the  first  item 


on  the  debit  side  of  the  account  that  is 
discharged,  or  reduced,  by  the  first  item 
on  the  credit  side.  The  appropriation  is 
made  by  the  very  act  of  setting  the  two 
items  against  each  other.  If  any  other 
appropriation  is  to  be  made,  it  is  incum- 
bent on  the  creditor  to  declare  his  inten- 
tion at  the  time  of  payment.  But  when 
a  trustee  pays  trust-money  into  a  bank  to 
his  credit,  the  account  being  a  simple  ac- 
count with  himself,  not  marked  or  distin- 
guished in  any  other  manner,  the  debt 
thus  constituted  from  the  bank  to  him  is 
one  which,  as  long  as  it  remains  due,  be- 
longs specifically  to  the  trust  as  much  and 
as  effectually  as  the  money  so  paid  could 
have  done,  liad  it  specifically  been  placed 
by  the  trustee  in  a  particular  repository 
and  so  remained ;  that  is  to  say,  if  the 
specific  debt  shall  be  claimed  on  behalf  of 
the  cestuis  que  trust,  it  must  be  deemed 
specifically  theirs,  as  between  them,  on 
tile  one  hand,  and  the  trustee,  and  his 
executors  and  the  general  creditors  after 
his  death,  on  the  other.  This  state  of 
things  would  not  be  varied  by  the  cir- 
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The  principle  relating  to  contracts  between  parties  where  fidu- 
ciary relations  exist  between  them,  has  been  long  settled  by  many 


cumstance  of  the  bank  holding  also  for 
the  trustee,  or  owing  also  to  him,  money 
in  every  sense  his  own.  Pennell  v.  Deffell, 
4  De  G.  M.  &  G.  383.  And  as  between 
the  cestui  que  trust  and  trustee  the  mixing 
up  of  the  fund  is  immaterial  so  long  as 
there  is  a,  fund  on  which  the  cesttd  que 
trust  can  lay  his  hands.  And  it  makes 
no  difference  that  instead  of  trustee  and 
cestui  que  trust,  it  is  a  case  of  fiduciary 
relationship.  In  re  West  of  England  and 
South  Wales  District  Bank,  11  Ch.  Div. 
772,  778  ;  per  Fry,  J.  ;  but  who,  in  the 
case  I'eally  holds  the  contrary,  but  is  over- 
ruled on  the  point,  and  the  above  stated 
principle  sustained,  in  In  re  Hallett's  Es- 
tate, 13  Ch.  Div.  708. 

The  modern  doctrine  of  equity  as  re- 
gards property  disposed  of  by  persons  in 
a  fiduciary  relation  is  -■  very  clear  and 
well-established  doctrine,  and  is  thus  laid 
down  by  .Tessel,  M.  R.,  in  the  last  above 
cited  case,  In  re  Hallett's  Estate,  13  Ch. 
Div.  708  :  "  You  can,  if  the  sale  was 
rightful,  take  the  proceeds  of  the  sale,  if 
you  can  identify  them.  If  the  sale  was 
wrongful,  you  can  still  take  the  proceeds 
of  the  sale,  in  a  sense  adopting  the  sale 
for  the  purpose  of  taking  the  proceeds,  if 
you  can  identify  them.  There  is  no  dis- 
tinction, therefore,  between  a  rightful  and 
a  wrongful  disposition  of  the  property,  so 
far  as  regards  the  right  of  the  beneficial 
owner  to  follow  the  proceeds.  But  it  very 
often  happens  that  you  cannot  identify 
the  proceeds.  The  proceeds  may  have 
been  invested,  together  with  money  be- 
longing to  the  person  in  a  fiduciary  posi- 
tion, in  a  purchase.  He  may  have  bought 
land  with  it,  for  instance,  or  he  may  have 
bought  chattels  with  it.  Now,  what  is 
the  position  of  the  beneficial  owner  as  re- 
gards such  purchases  ?  I  will,  first  of  all, 
take  his  position  when  the  purchase  is 
clearly  made  with  what  I  will  call,  for 
shortness,  the  trust-money,  although  it  is 
not  confined,  as  I  will  show  presently,  to 
express  trusts.  In  that  case,  according 
to  the  now  well-established  doctrine  of 
equity,  the  beneficial  owner  has  a  right 
to  elect  either  to  take  the  property  pur- 
chased or  to  hold  it  as  a  security  for  the 
amount  of  the  trust-money  laid  out  in  the 
purchase  ;  or,  as  we  generally  express  it, 
he  is  entitled,  at  his  election,  either  to 
take  the  property  or  to  have  a  charge  on 
the  property  for  the  amount  of  the  trust- 
money.  But  in  the  second  case,  where  a 
trustee  has  mixed  the  money  with  his 
own,  there  is  this  distinction,  that  the 
cestui  que  trust,  or  beneficial  owner,  can 
no  longer  elect  to  take  the  property,  be- 


cause it  is  no  longer  bought  with  the 
trust-money  simply  and  purely,  but  with 
a  mixed  fund.  He  is,  however,  still  en- 
titled to  a  charge  on  the  property  pur- 
chased for  the  amount  of  the  trust-money 
laid  out  in  the  purchase ;  and  that  charge 
is  quite  independent  of  the  fact  of  the 
amount  laid  out  by  the  trustee.  The 
moment  you  get  a  substantial  portion  of 
it  furnished  by  the  trustee,  using  the 
word  '  trustee '  in  the  sense  I  have  men- 
tioned, as  including  all  persons  in  a  fidu- 
ciary relation,  the  right  to  the  charge 
follows."  This  is  a  very  clear  exposition 
of  the  law  on  the  subject ;  and,  in  this 
connection,  there  is  no  distinction  be- 
tween an  express  trustee  or  an  agent  or 
a  bailee,  or  a  collector  of  rents,  or  any- 
body else  in  a  fiduciary  position,  because 
the  beneficial  ownership  is  the  same  wher- 
ever the  legal  ownership  may  be.  If  you 
have  goods  bargained  and  sold  to  a  man 
upon  trust,  to  sell  and  hand  over  the  net 
proceeds  to  another,  that  other  is  the 
beneficial  owner  ;  but  if  instead  of  being 
bargained  and  sold,  so  as  to  vest  the  legal 
ownership  in  the  trustee,  they  are  depos- 
ited with  him  to  sell  as  agent,  so  that  the 
legal  ownership  remains  in  the  beneficial 
owner,  the  rights  of  the  beneficial  owner 
are  not  different  in  a  court  of  equity,  he 
being  entire  beneficial  owner  in  both 
cases.  The  moment  you  get  into  a  court 
of  equity,  where  a  principal  can  sue  an 
agent  as  well  as  a  cestui  que  trust  can  sue 
a  trustee,  and  establish  the  existence  of  a 
fiduciary  relation,  the  modern  rules  of 
equity,  as  regards  following  trust  money, 
apply.     Ibid. 

The  old  doctrine,  making  a  distinction 
between  following  money  in  the  hands  of 
one  in  a  fiduciary  relation  and  following 
goods,  as  in  Whitecomb  v.  Jacob,  1  Salk. 
161,  is  now  exploded.  Thus,  in  that  case, 
it  is  said  :  "If  one  employs  a  factor  and 
entrusts  him  with  the  disposal  of  mer- 
chandise, and  the  factor  receives  the 
money  and  dies  indebted  in  debts  of  a 
higher  nature,  and  it  appears  by  evidence 
that  this  money  was  vested  in  other  goods 
and  remains  unpaid,  those  goods  shall  be 
taken  as  part  of  the  merchant's  estate 
and  not  the  factor's  [that  is,  you  may  fol- 
low the  money  or  the  goods]  ;  but  if  the 
factor  have  the  money,  it  shall  be  looked 
upon  as  the  factor's  estate,  and  must  first 
answer  the  debts  of  a  superior  creditor, 
etc.;  for,  in  regard  that  money  has  no 
ear  mark,  equity  cannot  follow  that  in 
behalf  of  him  that  employed  the  factor." 
Ryall  V.  Rolle,  1  Atk.  165,  is  to  the  same 
effect,  namely,  that  you  can  follow  the 
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well-known  decisions,  yet  the  courts  have  always  been  careful  not 
to  fetter  this  useful  jurisdiction  of  courts  of  equity  over  the  deal- 


goods,  but  you  cannot  follow  money. 
And  so  are  Ex  parte  Dumas,  1  Atk.  232  ; 
Scott  t.-.  Surman,  Willes,  400  ;  Ex  parte 
Sayers,  5  Ves.  169.  But  this  rule  was 
long  since  doubted,  and  is  now  completely 
overthrown.  It  was  questioned  by  Lord 
Eldon,  in  Lord  Cheetworth  t>.  Edwards, 
8  Ves.  46,  where  stock  and  money  were, 
by  the  wrongful  act  of  one  in  a  fiduciary 
relation,  confounded  with  his  own  ;  and 
Lord  Eldon  expressed  the  opinion  that 
there  was  fair  ground  to  say  that  the 
party  having  mixed  them  should  not  be 
permitted  to  dispose  of  them  until  he 
should  have  satisfactorily  distinguished, 
by  an  answer  in  equity,  that  which  in 
conscience  he  never  ought  to  have  mixed. 
And,  acting  on  this  view,  an  injunction 
was  ordered  accordingly  ;  but  a  few  days 
afterwards  Lord  Eldon  varied  the  order 
by  confining  the  injunction  to  the  stock  ; 
observing  that  it  would  be  too  much  to 
grant  it  as  to  the  money  at  the  bankers, 
as  the  last  payment  was  made  two  years 
previously;  and  "  it  was  too  much  to  infer 
that  it  was  the  same  money  unconverted." 
The  matter  is,  however,  now  no  longer 
one  of  doubt.  In  Panton  u.  Panton,  in 
the  Court  of  Exchequer  (cited  in  Lupton 
V.  White,  15  Ves.  435,  440),  the  defend- 
ant remitted  considerable  sums,  the  prop- 
erty of  the  plaintiff,  with  money  of  his 
own,  to  an  agent  in  London,  to  be  laid 
out ;  and  the  securities  were  changed  for 
the  purpose  of  misleading,  and  making  it 
impossible  for  the  plaintiff  to  distinguish 
his  property,  part  being  clearly  property 
of  the  defendant.  The  court  held,  that, 
the  confusion  being  occasioned  by  him 
who  so  dealt  with  the  property,  the  dis- 
tinction lay  upon  him  ;  and  if  he  could 
not  distinguish  what  was  his  own,  the 
whole  must  be  considered  as  belonging  to 
the  other.  The  same  principle  was  acted 
on  in  Armory  v.  Delamirie,  1  Str.  505, 
where  a  goldsmith  improperly  detained 
from  a  poor  boy  a  diamond  which  the  boy 
had  found  ;  and  the  court  held,  in  an  ac- 
tion of  trover  for  the  jewel,  that  as  the 
defendant  did  not  produce  the  jewel,  and 
show  it  not  to  be  of  the  finest  water,  the 
value  of  the  best  jewels  was  the  measure 
of  damages.  The  principle  of  these  cases 
was  applied  by  Lord  Eldon,  in  Lupton  «. 
White,  15  Ves.  432,  with  reference  to  the 
mixture  of  money  by  one  in  a  fiduciary 
relation,  in  which  it  was  held  that  an 
agent  or  bailiff,  confounding  his  princi- 
pal's money  with  his  own,  was  to  be 
charged  with  the  whole,  except  what  he 
could  prove  to  be  his  own.  In  Pennell  v. 
DeffeU,  i  De  G.  M.  &  G.  372,  Green,  an 


ofl[icial  assignee  in  bankruptcy,  was,  in 
that  character  and  otherwise,  a  trustee  for 
various  persons  and  purposes,  and  as  such 
paid  various  sums  into  a  bank  to  his  own 
credit,  which  were  mixed  with  his  own 
moneys.  Various  sums  having  been  drawn 
by  Green  on  different  accounts,  the  Master 
of  the  Rolls  held  that  the  balance  formed 
a  part  of  his  general  personal  estate.  The 
Court  of  Appeal  in  Chancery  reversed  the 
decision.  The  principle  governing  such 
cases  is  so  clearly  and  conclusively  stated 
by  Lord  Justice  Turner  in  his  judgment, 
that  we  quote  from  it  at  considerable 
length,  as  the  casS-  must  be  considered 
one  of  the  leading  cases  on  the  modern 
rule.  He  says:  "The  balance  due  to 
Green  at  the  time  of  his  death,  on  his 
account  with  the  Bank  of  England, 
amounted  to  £1988  lis.  8rf.,  and  the  bal- 
ance due  to  him  at  the  time  of  his  death  on 
his  account  with  the  London  Joint  Stock 
Bank,  amounted  to  £2174  Ds.  lOd. ;  and 
these  balances  form  the  subject  of  the  pres- 
ent contention.  Inquiries  having  been  di- 
rected by  the  decree  upon  the  subject  of 
these  balances,  the  Master,  by  his  report, 
found  that  the  whole  of  the  £1988  lis.  8A, 
the  balance  on  the  Bank  of  England  ac- 
count, and  £2088  14s.  M.,  part  of  the 
£2174  Os.  lOrf.,  the  balance  on  the  Lon- 
don Joint  Stock  account,  belonged  to  the 
estates  represented  by  Green  as  assignee 
or  trustee  ;  but  this  report  having  been 
excepted  to,  the  Master  of  the  Rolls,  upon 
hearing  the  exceptions,  decided  that  the 
whole  of  the  £1988  lis.  M.,  the  balance 
of  the  Bank  of  England  account,  and  the 
whole  of  the  £2174  Os.  lOrf.,  the  balance 
of  the  London  Joint  Stock  Bank  account, 
belonged  to  and  formed  part  of  the  general 
estate  of  Green.  The  conclusion  at  which 
the  Master  of  the  Rolls  has  arrived  rests 
upon  the  ground  that  the  moneys  belong- 
ing to  the  estates  represented  by  Green 
cannot  be  followed  into  the  banking  ac- 
counts ;  and  the  first  question  which  we 
have  to  consider  upon  this  appeal  is, 
whether  that  conclusion  is  well  founded. 
"  It  is,  I  apprehend,  an  undoubted  prin- 
ciple of  this  court,  that,  as  between  cestui 
que  trust  and  trustee,  and  all  parties 
claiming  under  the  trustee,  otherwise 
than  by  purchase  for  valuable  considera- 
tion without  notice,  all  property  belong- 
ing to  a  trust,  however  much  it  may  be 
changed  or  altered  in  its  nature  or  char- 
acter, and  all  the  fruit  of  such  property, 
whether  in  its  original  or  in  its  altered 
state,  continues  to  be  subject  to  or  afi'ected 
by  the  trust ;  and  from  this  principle  I  do 
not  understand  the  Master  of  the  Rolls 
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ings  of  persons  occupying  those  relations,  by  defining  the  exact 
limits  of  its  exercise.     The  general  doctrine,  however,  is   that 


to  have  in  any  degree  dissented.  Several 
cases  illustrating  the  principle  were  cited 
in  the  argument ;  but  perhaps  it  canuot 
be  better  illustrated  than  by  referring  to 
a  case  of  familiar,  almost  daily,  occur- 
rence, —  the  case  of  trust-moneys  em- 
ployed in  trade.  An  executor  of  a  de- 
ceased partner  continues  his  capital  in 
the  trade  with  the  concurrence  of  the  sur- 
viving partners,  and  carries  on  the  trade 
with  them.  The  very  capital  itself  may 
consist  only  of  the  balance  which  at  the 
death  of  the  partner  was  due  to  him  on 
the  result  of  the  partnership  account. 
That  capital  may  have  no  existence  but 
in  the  stock-in-trade  and  debts  of  the 
partnership.  The  stock-in-trade  and  debts 
may  undergo  a  continual  course  of  change 
and  fluctuation ;  and  yet  this  court  follows 
the  trust  capital  throughout  all  its  ramifi- 
cations, and  gives  to  the  beneficiaries  of 
the  deceased  partner's  estate  the  fruits 
derived  from  that  capital  so  continually 
altered  and  changed.  We  have  here,  I 
think,  the  most  perfect  instance  of  the 
extent  to  which  the  doctrine  of  following 
trust  property  has  been  carried  by  the 
court,  —  an  instance,  too,  which  exempli- 
fies the  diflaculties  with  which  the  court 
has  felt  bound  to  grapple  for  the  purpose 
of  carrying  out  that  doctrine ;  for  notliing 
can  be  more  diflScult,  nothing  more  incon- 
venient, than  to  follow  out  such  a  case  to 
its  results.  But  of  course  in  those  cases, 
as  in  other  cases,  the  property  which  is 
the  subject  of  the  trust  must  iu  some 
manner  be  ascertained  ;  and  it  is  upon 
this  point  of  the  supposed  impossibility  of 
ascertaining  what  portion  of  the  balances 
at  the  hankers'  belonged  to  the  trust,  and 
what  portion  to  the  separate  estate  of 
Green,  the  judgment  of  the  Master  of  the 
Rolls  in  this  case  has  proceeded.  These 
bala,nces,  it  is  said,  are  derived  from  two 
sources,  —  the  trust  estate  and  the  pri- 
vate estate.  How  is  it  to  be  ascertained 
what  portion  of  them  is  derived  from  one 
source,  and  what  portion  from  the  other  ? 
Is  it,  I  would  ask,  more  diflScult  to  ascer- 
tain this  than  to  ascertain  what  part  of 
the  profits  of  a  partnership  are  to  be 
attributed  to  the  capital  of  a  deceased 
partner,  with  the  superadded  difficulty, 
perhaps,  of  portions  of  that  capital  having 
been  from  time  to  time  drawn  out  ?  It 
may  be  said  that,  in  the  case  to  which 
I  have  referred,  the  court  has  a  sub- 
stratum on  which  to  proceed,  —  the  as- 
certained amount  of  the  deceased  partner  s 
share  ;  but  is  there  not  equally  a  sub- 
stratum in  the  case  before  us,  m  the 
amount  of  the  trust-moneys    paid  into 


the  banking  house?  Again,  it  may  be 
said,  that  in  the  case  to  which  I  have 
referred  are  rules  and  principles  by  which 
this  court  is  guided  in  determining  what 
belongs  to  the  estates  of  deceased  part- 
ners, —  rules  and  principles  which  are 
not  even  yet,  perhaps,  clearly  settled  and 
defined.  But  before  we  part  with  this 
question  upon  that  gi'ound,  we  must  in- 
quire whether  there  are  not  also  rules  and 
principles  by  which  this  court  may  be 
guided  in  determining  what,  in  such  a 
case  as  the  present,  belongs  to  the  trust 
estate.  In  order  to  test  the  question 
whether  it  be  true  that  it  cannot  be  ascer- 
tained what  portion  of  the  balances  at  the 
hankers'  belonged  to  the  trust  estate,  let 
us  simplify  the  case.  Suppose  a  trustee 
pays  into  a  bank  moneys  belonging  to  his 
trust  to  an  account  not  marked  or  distin- 
guished as  a  trust  account,  and  pays  in  no 
other  moneys,  could  it  he  for  one  moment 
denied  that  the  moneys  standing  to  the 
account  of  the  debt  due  from  the  bankers, 
arising  from  the  moneys  so  paid  in,  would 
belong  to  the  trust,  and  not  to  the  pri- 
vate estate  of  the  trustee  ?  Then  sup- 
pose the  trustee  subsequently  pays  in 
moneys  of  his  own,  not  belonging  to  the 
trust,  to  the  same  account.  Would  the 
character  of  the  moneys  which  he  had 
before  paid  in,  of  the  debt  which  had 
before  accrued,  be  altered?  Again,  sup- 
pose the  trustee,  instead  of  subsequently 
paying  moneys  into  the  bank,  draws  out 
part  of  the  trust-moneys  which  he  has 
before  paid  in,  would  the  remainder  of 
those  moneys,  and  of  the  debt  contracted 
in  respect  of  them,  lose  their  trust  char- 
acter? Then,  can  the  circumstance  of 
the  account,  consisting  of  a  continued 
series  of  money  paid  in  and  drawn  out, 
alter  the  principle  ?  It  may,  indeed,  in- 
crease the  difficulty  of  ascertaining  what 
belongs  to  the  trust ;  but  I  see  no  possible 
ground  on  which  it  can  aflFect  the  prin- 
ciple. .  .  .  With  deference  to  the  Master  of 
the  Bolls,  I  do  not  think  that  the  case  of 
Massey  v.  Banner,  1  Jac.  &  W.  241,  on 
which  he  has  mainly  relied,  supports  the 
conclusion  at  which  he  has  arrived.  That 
case,  as  I  understand  it,  establishes  no 
more  than  this,  that  a  trustee  who  pays 
in  moneys  to  his  own  account  at  his 
banker's  is  liable  to  his  cestuis  qtie  trus- 
tent  for  the  moneys  which  he  has  so  paid 
in,  as  he  well  may  he.  He  has  no  right 
to  mix  the  trust-moneys  with  his  own,  or 
to  subject  his  cestuis  que  trustent  to  the 
difficulty  of  separating  them.  It  is  one 
thing,  however,  to  say  that  the  trustee  is 
liable  for  moneys  so  paid  in,  and  another 
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wherever  two  persons  stand  in  such  a  relation,  that,  while  it  con- 
tinues, confidence  is  necessarily  reposed  by  one,  and  the  influence 


that  the  cestuis  que  trust  are  not  entitled 
to  the  benefit  of  separating  the  trust 
moneys,  if  it  be  in  their  power  to  do 
so." 

With  all  this  which  we  have  quoted  we 
fully  concur,  as  well  as  with  all,  to  the 
same  purport,  in  the  judgment  of  Lord 
Justice  Knight  Bruce  in  the  same  case  ; 
and  think  that  the  judgment  of  Fry,  J., 
on  the  point,  in  Ex  parte  Dale  &  Co.,  11 
Ch.  Div.  774,  where  he,  in  .effect,  held, 
contrary  to  the  holding  in  Pennell  v.  Def- 
fell,  4  De  G.  M.  &,  G.  372,  that  where  a 
bank  stood  in  a  fiduciary  relation  towards 
the  claimants,  though  money  which  they 
had  received  under  their  special  agency,  if 
it  had  been  kept  separate  from  all  the 
other  moneys  in  the  bank,  or  if  it  had 
been  invested  rightfully  or  wrongfully  in 
some  property  into  which  the  specific 
money  could  be  traced,  the  money  or  the 
property  into  which  the  money  had  gone 
could  be  followed,  but  not  if  any  mixture 
had  ta.ken  plaee,  is  not  on  this  latter  point 
law,  and  was  very  properly,  though  very 
caustically,  condemned,  and,  iu  efi'ect,  over- 
ruled in  In  re  Hallett's  Estate,  13  Ch.  Div. 
696.  See  Cheetworth  v.  Edwards,  8  Ves. 
46;  Lupton  v.  White,  15  Ves.  432;  Pinkett 
V.  Wright,  2  Hare,  120;  H.irford  v.  Lloyd, 
20  Beav.  310;  Frith  v.  Cartland,  2  H.  &  M. 
417. 

But  when  it  is  suggested  in  that  case 
(Pennell  v.  Deffell,  4  De  G.  M.  &  G.  366) 
by  Lord  Justice  Knight  Bruce,  and  as- 
sented to  and  elaborated  by  Lord  Justice 
Turner,  that  the  rule  in  Clayton's  Case, 

1  Mer.  572,  would  apply  to  funds  paid 
into  a  bank  by  a  trustee,  so  that  "checks 
drawn  by  the  trustee  in  a  general  manner 
upon  the  bank  would  for  every  purpose  be 
ascribed  and  affect  the  account,"  accord- 
ing to  the  rule  in  Clayton's  Case,  namely, 
that  if  the  first  item  in  the  account  were 
for  trust  moneys  the  first  check  paid  out 
by  the  bank,  "  drawn  by  the  trustee  in  a 
general  manner  upon  the  bank,"  though 
used  by  the  trustee  for  his  own  purposes, 
would  be  treated  as  a  payment  of  trust, 
money,  we  think  that  an  entirely  unsound 
principle  is  stated  ;  that  it  is  contrary  to 
the  whole  general  reasoning  of  both  Lord 
Justice  Knight  Bruce  and  Lord  Justice 
Turner  themselves,  and  is  really  incon- 
sistent,  as  shown   in  Frith  v.  Cartland, 

2  H.  &  M.  417,  420  et  seq,  with  the  ac- 
tual decision  in  Pennell  v.  I)effell,  4  De  G. 
M.  &  G.  366,  itself. 

We  think  the  law  is  correctly  stated  in 
Frith  V.  Cartland,  in  referring  to  Pennell 
V.  Deffell,  thus:  "The  guiding  principle 
is  that  a  trustee  cannot  assert  a  title  of 


his  own  to  trust  property.  If  he  destroys 
a  trust  fund  by  dissipating  it  altogether, 
there  remains  nothing  to  be  the  subject  of 
a  trust ;  but  so  long  as  the  trust  property 
can  be  traced  and  followed  into  other  prop- 
erty into  which  it  has  been  converted,  that 
remains  subject  to  the  trust.  A  second 
principle  is  that  if  a  man  mixes  trust  funds 
with  his  own  the  whole  will  be  treated  as 
the  trust  property,  except  so  far  as  he  may 
be  able  to  distinguish  what  is  his  own." 
And  to  show  how  completely  the  reason- 
ing and  holding  in  Pennell  v.  Deffell  are 
in  accord  with  this  con-ect  statement  of 
the  law,  and  against  the  obiter  dicta  in 
the  case,  of  the  application  of  the  rule  in 
Clayton's  Case  to  trustees  or  parties  iu  a 
fiduciary  relation,  we  quote  further  from 
Frith  0.  Cartland,  2  H.  &  M.  at  p.  421 
et  seq. :  "  Upon  these  two  principles  the 
case  of  Pennell  v.  Deffell  was  decided,  and 
it  illustrates  very  strongly  the  manner  in 
which  the  court  will  follow  trust  prop- 
erty. The  sole  question  in  every  case  is 
whether  the  property  can  or  cannot  be 
identified.  In  the  present  case  the  evi- 
dence amounts  to  this :  The  bankrupt 
took  £2,500  of  bills  belonging  to  the 
plaintiflTs,  and  discounted  them  together 
with  bills  of  his  own.  He  received  a 
check  for  £3,500,  besides  a  further  sum 
■which  was  paid  to  his  credit  at  the  Bank 
of  England.  These  dealings,  and  the  con- 
version of  the  proceeds  into  credits  on 
foreign  banks,  raise  the  same  kind  of  case 
as  was  suggested  by  the  Lord  Justice 
Knight  Bruce  in  his  judgment  in  Pennell 
V.  Deffell.  If  a  man  has  £1,000  of  his 
own  in  a  box  on  one  side,  and  £1,000  of 
trust  property  in  the  same  box  on  the 
other  side,  and  then  takes  out  £500  and 
applies  it  for  his  own  purposes,  the  court 
will  not  allow  him  to  say  that  the  money 
was  taken  from  the  trust  fund.  The  trust 
must  have  its  £1,000  so  long  as  a  siiffiaient 
sum  remains  in  the  box.  So  here  Edwards 
could  be  not  allowed  to  say  that  the  £284 
deposited  in  the  Bank  of  England  was  his 
own,  and  that  the  trust  portion  of  the 
fund  was  that  which  he  took  abroad  with 
him,  and  from  which  he  drew  as  he  re- 
quired for  his  own  purposes.  There  is, 
therefore,  no  difficulty  in  treating  that 
sum  at  the  bank  as  belonging  to  the  trust, 
together  with  what  remains  of  the  sum 
which  he  took  abroad.  It  appears  that 
Edwards  (the  fiduciary),  after  passing  the 
property  through  various  transformations, 
had  at  last  a  sum  nearly  sufficient,  to- 
gether with  the  money  at  the  bank,  to 
cover  the  amount  of  the  plaintifTs  trust 
fund.     During  the  interval  he  had  spent 
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which  naturally  grows  out  of  that  confidence  is  possessed  by  the 
other,  and  this  confidence  is  abused,  or  the  infiuence  is  exerted  to 


something  out  of  the  mixed  fund,  which 
expenditure  must  be  attributed  to  that 
portion  which  I  may  call  his  own.  Un- 
less, therefore,  the  bankruptcy  makes  a 
difference,  there  can  be  no  ground  for  de- 
nying the  plaintiff's  title  to  the  fund  re- 
covered, or  for  dividing  it  pro  rata.  The 
court  attributes  the  ownership  of  the  trust 
property  to  the  cestui  que  trust  so  long  as 
it  can  be  traced.  Here  there  is  no  diffi- 
culty in  identifying  it.  Throughout  the 
whole  series  of  transformations  the  bank- 
rupt always  held  a  fund  available  to  meet 
the  claim  of  the  trust.  In  Pennell  v. 
Deffell  part  of  the  trust  fund  had  been 
paid  into  a  bank,  bvt  it  was  not  marked, 
and  was  wiped  out  by  subsequent  drawings, 
and  the  whole  ultimate  balance  could  not 
be  fixed  with  the  trust  any  more  than  a 
second  £1,000  of  stock  which  a  trustee 
might  happen  to  acquire  after  selling 
£1,000  of  trust  stock  and  spending  the 
proceeds.  iSu  long,  however,  as  the  fund 
can  be  traced  the  trustee  cannot  assert  his 
own  title  to  it. " 

And  although,  as  above  intimated,  the 
"ultimate  balance  "  in  Pennell  v.  Deffell, 
4  De  G.  M.  &  G.  372,  was  fixed  with  the 
trust,  and  although  the  whole  general 
reasoning  of  both  Knight  Bruce  and 
Turner,  Lord  Justices,  was  exactly  in  ac- 
cordance with  the  actual  general  holding 
in  that  case,  and  in  Frith  v.  Cartland, 
2  H.  &  M.  418,  yet  while  deciding,  under 
the  facts  of  the  case,  that  "when  a  trus- 
tee pays  trust  moneys  into  a  bank  to  his 
credit  to  a  simple  account  with  himself, 
not  distinguished  in  any  other  manner, 
the  debt  thus  constituted  from  the  bank 
to  him  is  one  which  belongs  as  specifically 
to  the  trust  as  the  money  would  have  done 
had  it  specifically  been  placed  by  the  trus- 
tee in  a  particular  repository  and  so  re- 
mained ;  and  the  case  would  not  be  varied 
by  the  circumstance  of  the  bank  holding 
also  for  the  trustee,  or  owing  also  to  him 
money  in  every  sense  his  own  ; "  they  ex- 
pressed the  opinion  that  "checks  drawn 
hy  the  trustee  in  a  general  manner  upon 
the  bank  would  for  every  purpose  be  as- 
cribed and  affect  the  account  in  the  mode 
explained  and  laid  down  in  Clayton's  Case, 
1  Mer.  572,"  they  involved  themselves  in 
a  very  palpable  contradiction,  and  greatly 
lessened  the  value  of  two  otherwise  clear 
and  able  ju<lgnients. 

The  whole  general  reasoning  of  both 
the  judges  in  Pennell  v.  Deffell  is  so  ut- 
terly opposed  to  the  idea  of  the  rule  in 
Clayton's  Case  being  applicable  to  the  case 
of  a  trustee  or  fiduciary,  that  it  seemed  al- 
most impossible  to  believe  that  they  meant 


what  they  say  ;  and  it  was  not  until  we 
found  our  judgment  on  the  point  fortified 
by  the  reference  to  the  case  in  Frith  v 
Cartland,  2  H.  &  M.  418,  and  the  wrong 
principle  stated  by  them  in  judgments 
otherwise  well-reasoned,  condemned  in  In 
re  Halletfs  Case,  13  Ch.  Div.  at  p.  729, 
that  we  could  satisfy  ourselves  that  we 
had  not  in  an  inexplicable  manner  misap- 
prehended the  meaning  of  their  statements 
on  the  point,  which  seemed  so  utterly  un- 
sound, and  so  contrary  to  their  actual  gen- 
eral holding  and  to  the  general  tenor  of 
their  judgments. 

The  whole  question  is  most  elaborately 
examined  in  /»  re  Halletfs  Estate,  13  Ch. 
Div.  696-763,  where  it  was  held  that  if  a 
person  who  holds  money  as  a  trustee  or  in 
a  fiduciai-y  character  pays  it  to  his  account 
at  his  bankers,  and  mixes  it  with  his  own 
money,  and  afterwards  draws  out  sums  by 
checks  in  the  ordinary  manner,  the  rule 
in  Clayton's  Case,  1  Mer.  572,  attributing 
the  first  drawings  out  to  the  first  pay- 
ments in,  does  not  apply  ;  and  that  the 
drawer  must  be  taken  to  have  drawn  out 
his  own  money  in  preference  to  the  trust 
money.  Jessel,  M.  R.,  in  so  deciding, 
thus  deals  with  Pennell  v.  Deffell,  4  De  G. 
M.  &  G.  372,  after  referring  to  the  appli- 
cation in  that  case  of  the  rule  in  Clayton's 
Case  to  a  trifling  portion  of  the  trust  es- 
tate :  "But  that  was  not  the  whole  case 
of  Pennell  v.  Deffell.'  The  main  part  of 
Pennell  v.  Deffell  was  giving  effect  to  the 
right  of  cesluis  que  trust  in  the  case  of 
blended  moneys,  and  upon  the  very  prin- 
ciple which  I  have  explained,  and  which, 
if  I  may  say  so,  was  so  clearly  explained 
by  Mr.  Justice  Fry  in  his  judgment.  If, 
therefore,  we  are  to  ascertain  the  principle 
on  which  Pennell  v.  Deffell  is  decided  we 
must  look  at  the  whole  of  the  judgment, 
and  not  at  one  part  of  it  only.  That  being 
so,  I  have  come  to  this  conclusion,  that 
the  principle  is  rightly  laid  down,  and  it 
is  rightly  applied  throughout  the  judg- 
ment except  as  to  this  portion,  and  that  as 
to  this  portion  there  has  been  a  mistake, 
not  in  the  principle,  but  in  the  application 
of  the  principle.  Therefore,  if  I  am  to  be 
guided  by  the  principle  as  laid  down,  I 
think  the  principle  must  prevail  without 
regard  to  a  mere  slip  in  its  application." 
The  "principle"  here  refen-ed  to  is  that 
if  money  held  by  a  person  in  a  fiduciary 
character  has  been  paid  by  him  to  his  ac- 
count at  the  banker's  the  person  for  whom 
he  held  the  money  can  follow  it,  and  has 
a  charge  on  the  balance  in  the  banker's 
hands.  See  also  the  opinion  of  Fry,  J,, 
as  above  approved  of  by  Jessel,  M.  E.,  in 
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obtain  an  advantage  at  the  expense  of  the  confiding  party,  the 
person  so  availing  himself  of  his  position  will  not  be  permitted  to 


Ex  parte  Dale,  11  Cli.  Div.  at  p.  778, 
where  he  states  the  general  logical  result 
of  Pennell  v.  Detfell  to  be  a  decision  that 
as  between  cestui  que  trust  and  trustee  the 
mixing  of  the  fund  is  immaterial  "so  long 
as  there  is  a  fund  on  which  the  cestui  que 
trust  can  lay  his  hands,"  and  that,  with 
reference  to  this,  it  makes  no  diiference 
that  instead  of  trustee  and  cestui  que  trust 
it  is  a  case  of  fiduciary  relationship  ;  af- 
fecting, therefore,  all  such  cases  of  sales 
where  the  question  would  arise  in  connec- 
tion with  funds  in  the  hands  of  agents  or 
factors  or  other  tiduciaries.  See  City  Dis- 
count Co.  I/.  McLean,  L.  R.  9  C.  P.  692, 
701,  where  the  rule  in  Clayton's  Case, 
1  Mer.  530,  was  held  inajiplicable,  and 
was  not  acted  on.  See  also  Henniker  v. 
Wigg,  4  Q.  B.  492;  Ex  parte  Cooke,  4  Ch. 
Div.  123  ;  Middleton  v.  Pollock,  lb.  49  ; 
Birt  V.  Burt,  11  Ch.  Div.  773,  n. ;  Pinkett 
V.  Wright,  2  Hare,  120;  Ex  parte  Kelly 
&  Co.,  11  Oh.  Div.  306.  And  see  coun- 
sel's opinion  of  the  contradictory  holding 
in  Pennell  v.  Deffell,  4  De  G.  M.  &  G. 
372,  384  ;  In  re  Hallett's  Estate,  13  Ch. 
Div.  725,  arguendo. 

In  this  country  it  has  boen  held,  in 
accordance  with  the  well-decided  English 
decisions  cited  in  this  note,  that  if  a  party 
having  charge  of  the  property  of  others, 
so  confounds  it  with  His  own,  that  the 
line  of  distinction  cannot  be  traced,  all 
the  inconvenience  of  the  confusion  is 
thrown  upon  the  party  who  produces  it, 
and  it  is  for  him  to  distinguish  his  own 
property  or  lose  it.  If  it  is  a  case  of  dam- 
ages, damages  are  given  to  the  utmost 
value  that  the  article  will  bear.  Hart  v. 
Ten  Eyck,  2  Johns.  Ch.  62,  108  ;  Armory 
V.  Dalamire,  1  Str.  505  ;  Luptou  v. 
White,  15  Ves.  432  ;  The  Attorney-Gene- 
ral V.  FuUerton,  2  Ves.  &  B.  264.  If  the 
goods  can  be  easily  distinguished,  and 
separated,  then  no  change  of  property 
takes  place,  and  each  party  may  lay  claim 
to  his  own.  If  the  goods  are  of  the  same  na- 
ture and  value,  although  not  capable  of  an 
actual  separation  by  identifying  each  par- 
ticular, yet,  if  a  division  can  be  made  of 
equal  value  (as  in  the  case  of  a  mixture  of 
corn,  or  coffee,  or  tea,  or  wine,  of  the 
same  kind  and  quality),  there  each  may 
claim  his  aliquot  part.  But  if  the  mix- 
ture is  undistinguishable,  and  a  new  in- 
gredient is  formed,  not  capable  of  a  just 
appreciation  and  division,  according  to 
the  original  rights  of  each,  the  party  who 
causes  the  wrongful  mixture  must  bear  the 
whole  loss.    See  Bond  v.  Ward,  7  Mass.  123. 

And  it  has  been  frequently  held  that 
the  confusion  or  mixture  of  (he  trust  es- 


tate with  the  trustee's  own  property  pre- 
sents no  obstacle  in  the  way  ot  separating 
the  former  from  the  mass,  and  dealing 
with  it  as  trust  estate.  .-Vnd  into  whatso- 
ever character  of  goods,  securities,  or  prop- 
erty a  trust  fund  may  be  converted,  it  is 
still  impressed  with  the  trust.  Morrison 
V.  Kinstrae,  55  Miss.  76  ;  Thompson  i>. 
Perkins,  3  Mason,  232  ;  Overseers  of  Poor 
V.  Bank  of  Virginia,  2  Gratt.  544  ;  Na- 
tional Bank  v.  King,  57  Pa.  202  ;  Cook 
V.  TuUis,  18  Wall.  332  ;  Price  v.  Ralston, 
2  Dall.  60  ;  Goodenow  v.  Tyler,  7  Mass. 
36  ;  Stair  u.  The  York  National  Bank,  55 
Pa.  364  ;  Frazier  v.  The  Erie  Bank,  8 
W.  &  S.  18.  In  National  Bank  v.  King,  57 
Pa.  208,  there  is  a  reference  to  Pennell  v. 
Deffell,  4  De  G.  M.  &  G.  383,  to  the  effect 
that  it  is  to  be  noticed  in  that  case  that 
the  moneys  of  several  distinct  trusts  were 
carried  into  the  account,  and  that  the 
trustee's  own  money  had  been  mixed  with 
them.  The  court  continued:  "But  it 
is  insisted  there  was  no  ear-mark  to  the 
money.  What  of  that,  if  the  money  can 
be  followed,  or  if  it  can  be  traced  into  a 
substitute  ?  This  is  often  done  through 
the  aid  of  an  ear-mark.  But  this  is  only 
an  index  enabling  a  beneficial  owner  to 
follow  his  property.  It  is  no  evidence  of 
ownership.  An  ear-mark  is  not  indispens- 
able to  enable  a  real  owner  to  assert  his 
right  to  property,  or  to  its  product  or  sub- 
stitute. Evidence  of  substantial  identity 
may  be  attached  to  the  thing  itself,  or  it 
may  be  extraneous." 

But  there  are  some  cases  in  this  country 
which  follow  the  old  exploded  English 
doctrine,  that  the  trust  property  cannot 
be  followed  where  it  has  been  turned  in- 
to money,  and  mixed  with  other  money, 
"  because  money  has  no  ear-mark."  Per 
Lord  King,  in  Deg  v.  Deg,  2  P.  Wms. 
414.  There  is  a  case  to  this  effect  in 
Pennsylvania,  —  Thompson's  Appeal,  22 
Pa.  St.  16,  which  is  decided  on  the 
authority  of  Story's  Equity,  §  1259, 
which  cites  and  relies  on  the  old  case  to 
"  which  we  have  referred  in  this  note,  of 
Ryall  V.  RoUe,  1  Atk.  172.  Story  also 
cites  a  later  case,  that  of  Leigh  v.  Macau- 
lay,  1  Y.  &  C.  260,  for  the  position,  but 
the  case  is  very  far  from  sustaining  it. 
The  defence  in  this  case  was  (p.  263) 
"  that  the  moneys  received  by  the  defend- 
ants on  account  of  Leigh's  estate  had  not 
been  invested  by  them  for  the  benefit  of 
that  estate,  but  had  been  mixed  with  their 
own  moneys,  and  applied  to  their  own 
uses;"  and  (p.  264)  "the  defendants  ad- 
mitted that  they  never  accounted  for  any 
part  of  this  balance,  but  that  they  paid  it 
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retain  the  advantage,  although  the  transaction  could  not  have  Leen 
impeached  if  no  such  confidential  relation  had  existed. 

This  doctrine  was  applied  in  Tate  v.  Williamson,^  under  the  fol- 
lowing facts  :  T.,  a  young  man  aged  twenty-three,  entitled  to  a 
moiety  of  an  estate,  the  entirety  of  which  brought  in  about  £440 
a  year,  being  pressed  for  payment  of  his  college  debts,  amountin<r 
to  about  £1000,  and  being  estranged  from  his  father,  wrote  to  his 
great-uncle  for  advice  and  assistance  as  to  payment  of  the  debts. 
The  uncle  deputed  the  defendant,  his  nephew,  to  see  T.  on  the 
subject.  The  defendant  met  T.  by  appointment,  and  at  this  inter- 
view T.  refused  to  allow  any  attempt  to  compromise  the  debts, 
and  said  he  would  sell  his  moiety  of  the  estate,  upon  which  tlie 
defendant  offered  him  £7000  for  it,  payable  by  instalments.  T., 
next  day,  accepted  the  offer.  Before  an  agreement  had  been 
signed,  the  defendant  obtained  a  valuation  by  a  surveyor,  estimat- 
ing the  value  of  the  mines  under  the  entirety  at  £20,000.  The 
sale  was  completed  without  this  valuation  having  ever  been  com- 
municated to  T.  T.'s  heir  filed  a  bill  to  impeach  the  sale.  It 
was  held  by  the  Court  of  Appeal,  affirming  the  decree  of  Wood, 
V.  C,  that  the  defendant  had  stood  in  a  fiduciary  relation  to 
T.,  which  made  it  his  duty  to  communicate  to  T.  all  material  in- 
formation which  he  acquired  affecting  the  value  of  the  property, 
and  that,  as  he  had  not  communicated  the  valuation  to  T.,  the 
transaction  must  be  set  aside.^ 

to  their  own  bankers  on  their  own  account,  *  L.  R.  2  Ch.  Ap.  55. 

and  mixed  it  with  their  own  money."  ^  The  principle  is  laid  down  in  Billage 

But  the  court  held  that  the  money  must  v.  Southee,  9  Hare,  534,  upon  which  the 

be  paid  into  court,  on  the  principle  that  court  acts  in  such  cases.     There  the  case 

when  a  court  of  equity  traces  out  trust-  was  that  a  medical  attendant  had  taken 

money  in  the  hands  of  a  person  who  has  from  a  poor  patient  a  promissory  note  for 

not  primd  facie  a  right  to  hold  it,  that  an  amount  beyond  what  was  due  to  him, 

money  must  be  brought  into  court.     There  upon   the    most    extraordinary    scale    of 

is  also  a  case  in  California,  which  is  de-  charges,  and  this  at  a  time  when  the  pa- 

cided  on  the  authority  of  the  Pennsylvania  tient's  position  in  life  was  to  be  changed, 

case  ;  Lathrop  v.  Bampton,  31  Cal.  17.  Sir  James  Turner,  in  delivering  judgment, 

See  a  very  strong  case.  Bogle  v.  Stew-  said  :  "  I  am  of  opinion  a  court  of  equity 

art,   Dom.   Proc.    1801,  cited  in  Leigh  v.  will   not   permit   this.      No   part   of  the 

Macaulay,  1  Y.    &   C.  265,  where  trust-  jurisdiction  of  the    court  is  more  useful 

money   paid   over   to    bankers,    and    not  than  that  which  it  exercises  in  watching 

placed  in  a  separate  account,  and  paid  out  and  controlling  transactions  between  per- 

by  them,  was  ordered  to  be  paid  over  to  sons  standing  in  a  relation  of  confidence 

the  cestuis  que  trust  by  the  bankers  ;  they  to   each   other  ;   and  in  my  opinion  this 

having  received  the  money  uuder  circum-  part  of  the  jurisdiction  of  the  court  cannot 

stances  from  which  a  knowledge  by  them  be  too  freely  applied,  either  as  to  the  per- 

of  the   trust   was   implied.     But,    where  sons  between  whom,  or  the  circumstances 

bankers  have  no   notice  displacing  their  in  which  it  is  applied.     The  jurisdiction 

equity,  if  the  bankers  have  any  account  is  founded  on  the  principle  of  correcting 

with  the  fiduciary  by  way  of  set-off,  that  abuses  of  confidence,  and  I  shall  have  no 

set-off  would  equally  affect  the  money  paid  hesitation  in   saying  it  ought  to  be  ap- 

in  to  his  own  account,  though  being  the  plied,  whatever  may  be  the  nature  of  the 

money  of  his  principal,   as  it  would  the  confidence  reposed,  or  the  relation  of  the 

agent's  own  money.      Massey  v.  Banner,  parties  between  whom  it  has  subsisted.     I 

1  Jac.  &  W.  248,  take  the  principle  to  be  one  of  universal 
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Michoud  V.  Girod  ^  was  a  case  where  third  parties  bought  for 
executors  the  whole  estate  of  the  testator,  which  was  bid  in  in  the 


application,  and  the   cases   in  which  the 
jurisdiction  has   been  exercised,  those  of 
trustees   and   cestui  qm   trust,    guardian 
and   ward,   attorney  and   client,    surgeon 
and  patient,  to  be  merely  instances  of  the 
application  of  the  principle.     In  this  case 
there  can  be  no  doubt  that  a  relation  of 
confidence   subsisted,    and   there   can    be 
equally  little  doubt  that   advantage  has 
been  taken  of  that  confidence.     Why  was 
the  amount  of  the  debt  which  was  due 
from   the   poor   man   to    be   altered,   be- 
cause his  position  in  life   was   about   to 
be  changed  ?     And  why  was  the  altera- 
tion to  be  made  without  any  account  be- 
ing rendered,   or   any   explanation   being 
offered  ?     It  is  said  that  he  intended  to 
be  liberal,  and  that  this  court  would  not 
prevent  him  from  being  so  ;  and  no  doubt 
it  would  not  if  such  were  his  intention  ; 
but  intention  imports  knowledge,  and  lib- 
erality imports  the  absence  of  influence ; 
and  I  see  no  evidence  in  this  case  either 
of  knowledge  or  of  the  absence  of  influ- 
ence ;  and  where  a  gift  is  set  up  between 
parties   standing   in   a   confidential    rela- 
tion, the  onus  of  establishing  it  by  proof 
rests   upon   the   party  who   has   received 
the  gifc."     Dent  u.  Bennett,  7  Sim.  539  ; 
4  My.  &  C.   269  ;  Popham  v.  Brooke,  5 
Russ.  8  ;   Gibson  v.  Russell,   2  Y.   &   C. 
Ch.  104.     As  between  a  solicitor  and  his 
client  the  rule   is,  not   that  there   is  an 
actual   incapacity   to   purchase   from   the 
client :    Montesquieu  v.  Sandys,  18   Ves. 
302;  Cliampion  v.   Rigby,    1  E.  &  Myl. 
639  ;  Kingsland  v.  Barnewell,  4  Bro.  P.  C. 
154  ;  Cave  u.  Lord  Allen,  2  Dowl.   294 ; 
but,  that,  inasmuch  as  the  parties  stand 
in  a  relation  which  gives,  or  niay  give, 
the  solicitor  an  advantage  over  the  client, 
the  ore  Its  lies  on  the  solicitor  to  prove  that 
the  transaction  was  fair.     Gibson  v.  Jeyes, 
6  Ves.  26t) ;  Hatch  v.  Hatch,  9  Ves.  292  ; 
Wood  V.  Donnes,  18  Ves.   120  :  Bellew  v. 
Russell,  1  B,ill  &  B.  104;  Welles  v.  Mid- 
dleton,   1  (Jox,   112;  s.   c.  cited  18  Ves. 
127  ;  Hunter  v.  Atkins,  3  Myl.  &  K.  135, 
per  Lord  Bi-ougham  :  Jones  i:  Thomas,  2 
Y.  &  C.  498.     In  Gibson  v.  Jeyes,  6  Ves. 
278,   Lord   Eldon   says  that  an   attorney 
may  contract  with  his  client,  but  that  he 
should  say,  "if  he  was  to  deal  with  her 
for  this,  she  must  get  another  attorney  to 
advise  her  as   to  the   value  ;   or,   if   she 
would  not,  then  out  of  that  state  of  cir- 
cumstances this   clear   duty  results   from 
the  rules  of  this  court,  and  throws  upon 
him  the  whole  onus  of  the  case  ;  that,  if 
he  will  mix  with  the  character  of  attorney 


that  of  vendor,  he  shall,  if  the  propriety 
of  the  contract  comes  in  question,  mani- 
fest that  he  has  given  her  all  that  reason- 
able advice  against  himself,  that  he  would 
have  given  her  against  a  third  person.  It 
is  asked,  where  is  that  rule  to  be  found  ? 
I  answer,  in  that  great  rule  of  the  court, 
that  he  who  bargains  in  matter  of  advant- 
age with  a  person  placing  confidence  in  him 
is  bound  to  show  that  a  reasonable  use  has 
been  made  of  that  confidence  ;  a  rule  ap- 
plying to  trustees,  attorneys,  or  any  one 
else."  An  attorney  is  not  incapable  of 
contracting  with  his  client.  He  may  for 
a  horse,  an  estate,  etc.  A  trustee  may 
also  deal  with  his  cestui  que  trust ;  but 
the  relation  must  be  either  dissolved,  or 
the  parties  must  be  put  so  much  at  arm's 
length,  that  they  agree  to  take  the  char- 
acter of  purchaser  and  vendor  ;  and  you 
must  examine  whether  all  the  duties  of 
those  characters  have  been  performed. 
Gibson  v.  Jeyes,  6  Ves.  277.  This  was 
not  denied  in  Fox  v.  Macreth,  2  Bro.  Ch. 
400,  a  leading  case  on  the  question.  See 
Rossiter  v.  Walsh,  4  Dr.  &  W.  485,  where 
a  lease  of  premises  from  an  agent  to  his 
sub-agent  was  set  aside.  In  Moloney  v. 
Kernan,  2  Dr.  &  W.  31,  it  was  held  that  an 
agent  may  take  a  lease  from  his  principal, 
but  he  must  always  be  prepared  to  prove 
that  full  information  has  been  imparted  to 
his  principal,  and  that  the  contract  has 
been  entered  into  with  perfect  good  faith. 
And  ".  party  who  takes  an  assignment  of 
a  lease  from  the  agent  of  the  lessor,  with 
notice  of  the  assignor's  character  as  agent, 
has  the  same  liability  of  sustaining  the 
lease  cast  upon  him  that  the  agent  has, 
and  if  the  lease  cannot  be  upheld  by  the 
agent,  neither  can  it  be  supported  by  the 
purchaser  from  the  agent.  Ilnd.  See 
the  celebrated  case  of  Lord  Selsey  v, 
Rhoades,  2  Sim.  &  St.  41  ;  1  Bligh,  N.  R. 
1,  where  such  a  transaction  was  sustained, 
the  whole  transaction  having  been  con- 
sidered by  the  court  below  as  having  been 
done  in  good  faith  and  with  full  knowl- 
edge by  the  principal,  and  the  judgment 
having  been  sustained  in  the  House  of 
Lords  on  the  ground  of  delav  and  acqui- 
escence. See  further,  Mur|)hv  v.  O'Shea, 
2  J.  &  Lat.  422  ;  Turner  v.  Harvey,  Jac. 
169  ;  Reynell  v.  Sprye,  1  De  G.  M.  &  G. 
660;  Hugenin  v.  Baseley,  14  Ves.  273, 
300  ;  Harrison  i:  Guest,  6  De  G.  M.  &  G. 
424 ;  8  H.  L.  Cas.  481  :  Chambers  v. 
Betty,  Beat.  488  ;  Farnam  u.  Brooks,  9 
Pick.  212  ;  Williams  „.  Powell,  1  Ired. 
Eq.  460 ;  Rose  v.   Mynott,   7  Yerg.  30  ; 
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name  of  the  third  parties,  and  by  them  conveyed  to  the  executors. 
Proceedings  having  been  taken  to  set  aside  the  purchase  of  the 
executors,  the  executors  denied  any  fraud  in  fact  or  in  intention 
on  their  part,  and  declared  that  the  sales  were  judicially  ordered 
and  conducted  ;  that  the  purchases  were  rightfully  made,  for  a  fair 
price,  at  public  auction,  and  that  the  plaintiffs  were  barred  by  long 
silence,  laches,  acquiescence,  and  lapse  of  time  ;  and  that  two  of 
the  complainants  had  given  the  executors  receipts  and  acquit- 
tances which  were  valid  and  obligatory.  The  Circuit  Court  for 
Eastern  Louisiana  set  aside  the  purchase,  and  the  United  States 
Supreme  Court  affirmed  that  decision,  laying  down  and  adopting, 
from  Davoue  v.  Panning,^  the  following  doctrine,  which  accords 
with  the  mass  of  the  English  and  American  decisions  on  the  sub- 
ject :  "  If  a  trustee  or  person  acting  for  others  sells  the  trust  es- 
tate, and  becomes  himself  interested  in  the  purchase,  the  cestuis 
que  trust  are  entitled,  as  of  course,  to  have  the  purchase  set  aside, 
and  the  property  re-exposed  to  sale,  under  the  direction  of  the 
court.  And  it  makes  no  difference  in  the  application  of  the  rule, 
that  a  sale  was  at  public  auction,  bond  fide,  and  for  a  fair  price, 
and  that  the  executor  did  not  purchase  for  himself,  but  that  a 
third  person,  by  previous  arrangement  with  the  executor,  became 
the  purchaser,  to  hold  in  trust  for  the  separate  use  and  benefit  of 
the  wife  of  the  executor,  who  was  one  of  the  cestuis  que  trust,  and 
who  had  an  interest  in  the  land  under  the  will  of  the  testator. 
The  inquiry,  in  such  a  case,  is  not  whether  there  was  or  was  not 
fraud  in  fact."  ^    The  case  was  also  examined  with  reference  to  the 

Berrien  v.   Mcliane,   1   Hofif.   Ch.    421  ;  to  purchase  is  a  consequence  of  that  rela- 

Wheelan  v.  Wheelan,  3  Cow.  537  ;  Starr  tion  between  them,  which  imposes  on  the 

V.  Vanderheyden,  9  Johns.  253  ;  Mills  v.  one  a  duty  to  protect  the  interest  of  the 

Ervin,  1  McCord,  Ch.  524  ;   Copeland  v.  other,  from  the  faithful  discharge  of  which 

Merc.    Ins.   Co.,    6   Pick.  196  ;   Reed   v.  duty  his  own  personal  interest  may  with- 

Warner,  5  Paige,  650  ;   Beal  v.  McKier-  draw  him.    In  this  conflict  of  interest,  the 

nan,  6   Mill.    La.    407  ;   Bartholomew  v.  law  wisely  interposes.     It  acts  not  on  the 

Leach,  7  Watts,  472 ;  Prevost  v.  Gratz,  1  possibility  that,  in  some  cases,  the  sense 

Pet.    C.   C.  364  ;    Davoue  v.  Fanning,   2  of  that  duty  may  prevail  over  the  motives 

Johns.  Ch.  351 ;  Green  v.  Winter,  1  Johns,  of  self-interest,  hut  it  provides  against  the 

Ch.  27  ;  Church  v.  Mar.  Ins.  Co.,  1  Mas.  probability  in  many  cases,  and  the  danger 

341  ;    Barker  v.  Marine  Ins.  Co.,   2  Mas.  in  all  cases,  that  the  dictates  of  self-inter- 

369 ;  Parkist  v.  Alexander,  1  Johns.  Ch.  est  will  exercise  a  predominant  influence, 

394  ;    Butler  v.    Haskell,    4   Dess.    651  ;  and  supersede  that  of  duty.     It  therefore 

Moseley  v.  Buck,  3  Munf.  232.  prohibits  a  party  from  purchasing  on  Ms 

6  2  Johns.  Ch.  252.  own  account  that  which  his  duty  or  trust 

2  The  general  rule  stands  upon  our  great  requires  him  to  sell  on  account  of  another, 

moral   obligation  to  refrain  from  placing  and  from  purchasing  on  account  of  another 

ourselves  in  relations  which  ordinarily  ex-  that  which  he  sells  on  his  own  account, 

cite  a  conflict  between  self-interest  and  In  effect,  he  is  not  allowed  to  unite  the 

integrity.     It  restrains  all  agents,  public  two  opposite  characters  of  buyer  and  seller, 

and  private  ;   but  the  value  of  the  pro-  because  his  interests,  when  he  is  the  seller 

hibition  is  most  felt,  and  its  application  or  buyer  on  his  own  account,  are  directly 

is  more  frequent,  in  the  private  relations  conflicting  with  those  of   the  person   on 

in  which  the  vendor  and  purchaser  may  whose  account  he  buys  or  sells.     Michoud 

stand  towards  each  other.     The  disabUity  v.  Girod,  4  How.  at  p.  655.     No  rule  is 
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questions  of  laches  and  acquittance,  and  tliese,  under  the  rules  re- 
lating to  purchases  by  parties  occupying  a  fiduciary  position,  did 
not  prevail.^ 


better  settled  thau  that  a  trustee  cannot 
become  a  purchaser  of  the  trust  estate. 
He  cannot  be  at  once  vendor  and  vendee. 
He  cannot  represent  in  himself  two  oppo- 
site and  conflicting  interests.  As  vendor 
he  must  always  desire  to  sell  as  high,  and 
as  purchaser  to  buy  as  low,  as  possible  ; 
and  the  law  has  wisely  prohibited  any 
person  from  assuming  such  dangerous 
and  incompatible  charai-ters.  Wormley  v. 
Wormiey,  8  Wheat.  421,  441.  Davoue  v. 
Fanning,  3  Johns.  Ch.  252,  where  Chan- 
cellor Kent  delivers  an  elaborate  judgment, 
is  the  leading  case  on  the  question  in  this 
country.  The  principle  is  there  laid  down 
as  quoted  by  the  court  in  Michoud  v. 
Girod,  supra,  and  it  is  then  said,  —  "  The 
earliest  case  I  have  met  with,  containing 
any  full  recognition  of  the  principle  that 
a  trustee  cannot  act  for  his  own  benefit  on 
a  subject  connected  with  the  trust,  is  that 
of  Holt  V.  Holt,  in  the  22  Car.  2,  1  Ch. 
Cas.  190,  where  it  was  held  by  the  Lord 
Keeper  Bridgman,  assisted  by  the  judges, 
that  if  an  executor  in  trust  renewed  a 
lease,  it  shonld  be  for  the  benefit  of  the 
cestui  que  (rust.  The  next  case  that  occurs 
was  that  of  Keecli  v.  Sandford,  before  Lord 
Chancellor  King,  in  1726.  3  Eq.  Ca.s.  Ab. 
751.  A  lease  of  the  profits  of  the  market 
was  devised  to  a  trustee,  in  trust  for  an 
infant  ;  before  the  expiration  of  the  term 
the  trustee  applied  to  the  lessor  for 'a  re- 
newal for  the  infant's  benefit,  which  he 
refused,  because  he  could  not  distrain,  but 
must  rest  singly  on  covenant,  which  the 
infant  could  not  make.  The  trustee  then 
took  a  lease  to  himself,  and  the  chancellor 
decreed  that  the  lease  should  be  assigned 
to  the  infant,  and  that  the  trustee  should 
be  indemnified  from  the  covenants  in  the 
lease,  and  the  trustee  account  for  the  prof, 
its  since  the  renewal.  He  said  he  must 
consider  it  a  trust  for  the  infant,  '  for  if  the 
trustee,  on  refusal  to  renew,  might  have  a 
lease  to  himself,  few  trust  estates  would 
be  renewed  to  cestui  que  trusts ;  and  though 
it  might  seem  hard  that  the  trustee  was 
the  only  person  of  all  mankind  who  might 
not  have  the  lease,  yet  it  was  very  proper 
that  the  rule  should  be  strictly  pursued, 
and  not  in  the  least  relaxed,  for  it  was  very 
obvious  what  would  be  the  consequence  of 
letting  trustees  have  the  lease  on  refusal 
to  renew  to  cestui  que  trusts.'  If  we  go 
through  all  the  cases,  I  doubt  whether  we 
shall  find  the  rule  and  the  policy  of  it  laid 
down  with  more  clearness,  strictness,  and 
good  sense."  See  further,  Harrod  v.  Norris's 
Heirs,  11  Martin,  298  ;  Lonbottom's  Ex'r 
V.    Baboock,   9   La.  48 ;  Scott's  Ex'rs  v. 


Gorton,  14  La.  114,  122  ;  McCluskey  v. 
Webb,  4  Rob.  201  ;  Prevost  v.  Gratz,  1 
Pet.  0.  C.  368  ;  Wormley  w.  Wormley,  8 
Wheat.  421  ;  Case  v.  Abeel,  1  Paige,  497  ; 
Rogers  v.  Rogers,  1  Hopk.  525  ;  Fox  v. 
Mackrath,  2  Bro.  Ch.  400  ;  Hall  «.  Noyes, 

3  Bro.  Ch.  483  ;  Kellick  v.  Flexny,  4  Bro. 
Ch.  161  ;  Whitcote  v.  Lawrence,  3  Ves. 
740  ;  Campbell  v.  Walker,  5  Ves.  678.  As 
to  purchases  by  agents,  see  York  Build- 
ings Co.  V.  Mackenzie,  8  Bro.  P.  G.  42  ; 
Lowther  v.  Lowther,  13  Ves.  95  ;  Watt  v. 
Grove,  2  Seh.  &  Lef.  492  ;  Whitcomb  u. 
Minchin,  5  Madd.  91  ;  Woodhouse  v. 
Meredith,  1  Jac.  &  W.  204.  And  see  Ex 
parte  Hughes,  6  Ves.  617  ;  Coles  v.  Treco- 
thick,  9  Ves.  234  ;  Oliver  v.  Cant,  8  Price, 
127  ;  Ex  parte  Reynolds,  5  Ves.  707  ;  Ex 
parte  James,  8  Ves.  337  ;  Ex  parte  Ben- 
nett, 10  Ves.  381  ;  Ex  parte  Morgan,  12 
Ves.  6  ;  Ex  parte  Spong,  1  Rose,  133,  as  to 
purchase  by  auctioneers,  commissioners,  etc. 

^  As  long  as  the  dependence  of  the 
cestui  que  trust  upon  the  trustee,  and  the 
fiduciary  relations  continue,  an  alleged 
ratification  will  always  be  scrutinized  with 
the  utmost  jealousy  ;  and  a  party  possess- 
ing only  imperfect  information  cannot  be 
held  guilty  of  laches.     Butler  v.  Haskell, 

4  Dess.  651-717  (where  a  full  examina- 
tion of  the  cases  will  be  found)  ;  Murray 
V.  Palmer,  2  Sch.  &  L.  486  ;  Purcell  v. 
McNamara,  14  Ves.  107,  120;  Cole  v.  Gib- 
bons, 3  P.  Wms.  293  ;  Brooke  v.  Gaily,  2 
Atk.  34;  Cole  v.  Gibson,  1  Ves.  Sen.  507  ; 
Taylor  v.  Rookfort,  2  Ves.  Sen.  281 ;  Roche 
V.  O'Brien,  1  Ball  &  B.  230;  Morse  v. 
Royall,  12  Ves.  364  ;  Wood  v.  Downes,  18 
Ves.  120;  Ryder  v.  Bickerton,  3  Swan.  81  ; 
Bowes  V.  London  Water  Works,  3  Madd. 
375.  As  to  acquiescence,  see  Walker  v.  Sy- 
monds,  3  Swan.  61 ;  Broadhurst  w.  Balguy, 
1  Y.  &  C.  Ch.  16  ;  Clifton  v.  Cockburn,  3 
Myl.  &  K.  76  ;  Clark  v.  Perrier,  2  Freem. 
48  ;  Phillipson  «.  Gatty,  7  Hare,  516  ;  2 
H.  &  Tw.  459  ;  Ex  parte  Smith,  2  M.  D. 
&  De  G.  113  ;  Munch  v.  Cockerell,  5  Myl. 
&  C.  179  ;  Byass  v.  Gates,  2  W.  R.  487  ; 
Hawkins  v.  Gardner,  2  Sm.  &  G.  441  ; 
Brewer  v.  Swirles,  18  Jur.  1069  ;  Bur- 
rows V.  Walls,  5  De  G.  M.  &  G.  233  ; 
Bate  V.  Hooper,  5  De  G.  M.  &  G.  338  ; 
Lockhart  v.  Reilly,  25  L.  J.  Ch.  697  ;  Far- 
rar  o.  Barraclough,  2  Sm.  &  G.  231.  A 
cestui  que  trust  is  not  bound  by  acquies- 
ence,  unless  fully  informed  of  his  rights, 
and  of  all  the  material  facts  and  circum- 
stances of  the  case.  And  although  the 
onus  lies  upon  a  party  relying  upon  acqui- 
escence to  prove  the  facts  upon  which  the 
consent  of  the  cestui  que  trust  is  to  be  in- 


PART   TI.J  FIDUCIARY  RELATIONS.  455 

Where  the  plaintiff,  a  single  woman,  was  informed  by  h'er  bro- 
ther's agent,  that  on  her  brother's  death  she  had  succeeded  to  a 
small  estate,  of  which  she  knew  nothing,  and,  on  the  agent's  rep- 
resentations of  its  value,  which  were  inaccurate,  and  without  leo-al 
advice,  she  conveyed  the  estate  for  an  inadequate  sum  to  the 
agent's  daughter,  the  court,  while  holding  that  there  was  no  such 
relation  between  the  parties  as  to  incapacitate  the  agent  from  pur- 
chasing bond  fide,  set  the  deed  aside  on  the  ground  that  the  agent's 
statement  was  not  a  mere  purchaser's  assessment,  but  a  deliberate 
false  statement  made  to  the  plaintiff  by  a  person  having  full 
knowledge ;  which  statement  was  asked  by  her  for  her  guidance 
m  the  transaction,  and  was  acted  on  by  her  in  reliance  on  its  good 
faith  and  accuracy .1 

A  sale  of  bonds  was  made  in  1867,  at  public  auction,  by  the  at- 
torney of  the  plaintiff,  and  bought  by  the  attorney  at  their  full 
value  at  the  time.  The  plaintiff  took  no  steps  to  set  aside  the 
purchase  at  the  time,  which  was  voidable  at  his  election  ;  but,  af- 
ter having  adopted  and  approved  of  the  transaction,  which  was 
entirely  clear  of  any  fraudulent  features,  the  court  held  that  the 
plaintiff,  after  lying  by  for  twelve  years,  was  guilty  of  laches,  and 
that,  having  shown  no  impediments  in  his  way  preventing  an  ear- 
lier prosecution  of  his  suit,  he  could  not  then,  on  the  bonds  having 
reached  a  higher  value,  maintain  an  action  which,  but  for  his 
approval  and  long  acquiescence  in  the  purchase,  he  could  have 
sustained.2 

ferred,  there  may  be  eases  in  ■which,  from  be  held  by  the  same  person.     They  im- 

gi'eat  length  of  time,  such  facts  would  be  pose  different  obligations.      Their  union 

presumed.       Life    Assoc,    of   Scotland   v.  in  the  same  person  would  at  once  raise  a 

Siddall,  3  De  G.  F.  &  J.  58.     See  Griffiths  conflict  between  interest  and  duty;  and, 

V.  Porter,  25  Beav.  236  ;    Cope  v.  Clark,  constituted  as  humanity  is,   in  the  ma- 

18  W.   R.  279  ;    Bright   v.  Legerton,    29  jority  of  cases  duty  would  be  overborne 

Beav.  60  ;   Eaby  u.   Ridehalgh,  7  De  G.  in  the  struggle.    The  law,  therefore,  wisely 

M.  &  G.  104.  prohibits  a  party  selling  on  another's  ac- 

-  Haygarth  v.  Wearing,  L.  R.  12  Eq.  320.  count  from  becoming  a  buyer  on  his  own 
Inadequacy  of  consideration,  under  such'  at  the  sale,  and  will  always  condemn 
circumstances,  is  a  material  element,  as  transactions  of  that  character  whenever 
going  to  show  fraud  in  one  in  a  quasi  their  enforcement  is  attempted.  The  de- 
fiduciary  relation.  See  Cooke  v.  Lamotte,  fendant  could  have  treated  the  purchase 
15  Beav.  234;  Carpraael  v.  Powis,  10  made  by  the  defendant  as  a  nullity.  He 
Beav.  36  ;  Evans  v.  Llewellyn,  2  Bro.  Ch.  could  have  insisted  that  the  relation  of 
150.  See  Tuiner  v.  Harvey,  Jac.  169,  the  defendant  to  the  property  was  not 
178  ;  Rawlins  v.  Wickham,  3  De  G.  &  J.  changed  by  the  proceeding,  and  that  he 
304,  as  to  the  effect  of  such  mi.irepresenta-  stood  charged  with  the  same  trust  respect- 
tions  when  made  by  even  an  entire  stranger,  ing  it  with  which  he  was  charged  previ- 

2  Marsh  v.  Whitmore,  21  Wall.  178.  ously.  And  were  there  nothing  more  in 
The  court  say :  "The  question  is  whether,  the  case  than  the  fact  of  the  sale  and  pur- 
after  this  long  acquiescence  in  the  acts  chase,  the  complainant  would  be  entitled 
of  the  defendant,  with  knowledge  of  the  to  call  the  defendant  to  account  for  the 
transaction,  the  complainant  can  call  upon  full  value  of  the  bonds.  But  unfortu- 
liim  to  account  for  the  present  value  of  nately  for  him  there  is  more  in  the  case. 
the  bonds  purchased  by  him.  Most  un-  He  has  adopted  and  approved  of  the  trans- 
doubtedly  that  sale  was  voidable.  The  action.  His  declaration  to  the  defendant 
character  of  vendor  and  purchaser  cannot  at  Augusta  the  year  following  the  sale  is 
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Van  Pelt,  not  wishing  to  be  known  in  the  transaction,  had  a 
steamboat  purchased  in  the  name  of  Vanderbilt,  Van  Pelt  supply- 
ing the  funds.  After  the  death  of  Van  Pelt,  the  steamboat  was 
purchased  by  the  appellants,  innocent  third  pai-ties,  for  full  value. 
The  Supreme  Court  of  the  United  States  held,  reversing  the  judg- 
ment of  the  Circuit  Court  for  Maine,  that  the  title  passed  to  the 
purchasers,  for  although,  as  between  Vanderbilt  and  the  represen- 
tative of  his  principal,  the  legal  title  would  not  avail ;  as  respects 
third  persons  who  had  bought  in  good  faith  for  a  valuable  consid- 
eration, the  equity  of  the  case  turns  against  the  party  who  has  en- 
abled his  agent  or  any  other  person  to  hold  himself  forth  to  the 
world  as  having  not  only  the  possession,  but  the  usual  documen- 
tary evidence  of  property  in  the  article.^ 

Where  a  bill  was  filed  to  set  aside  a  sale  of  property,  belonging 
to  infant  tenants  in  common,  made  under  order  of  court,  upon 
the  ground  that  there  was  constructive  fraud  by  the  purchasers, 
the  Supreme  Court  of  the  United  States  held  that,  though  some  of 


evidence  tending  to  that  effect,  and  con- 
sidered in  connection  with  his  long  acqui- 
escence in  the  transaction,  must  be  deemed 
conclusive.  Had  he  at  once  denied  the 
validity  of  the  transaction,  or  by  any  dec- 
laration or  proceeding  indicated  dissatis- 
faction with  it,  or  even  refrained  from 
expressions  of  approval,  he  would  have 
stood  in  a  court  of  equity  in  a  very  dif- 
ferent position.  There  is  no  doubt  that 
the  prices  bid  at  the  sale  were  all  that  the 
bonds  were  then  worth,  and  there  is  no 
reason  for. imputing  intentional  fraud  to 
the  defendant.  Under  these  circum- 
stances he  may  very  well  have  been  jus- 
tified in  assuming,  and  in  acting  upon  the 
assumption,  that  the  complainant  was  sat- 
isfied with  his  pKjceedings."  Ibid,  at  p. 
183  et  seq.  In  Badger  v.  Badger,  2  Wall. 
87,  94,  the  court  state  the  principles  gov- 
erning such  cases,  as  follows:  "In  such 
cases  courts  of  equity  act  upon  their  own 
inherent  doctrine  of  discouraging,  for  the 
peace  of  society,  antiquated  demands,  re- 
fuse to  interfere  where  there  have  been 
gross  laches  in  prosecuting  the  claim,  or 
long  acquiescence  in  the  assertion  of 
adverse  rights.  Long  acquiescence  and 
laches  by  parties  out  of  possession  are  pro- 
ductive of  much  hardship  and  injustice  to 
others,  and  cannot  be  excused  but  by 
showing  some  actual  hindrance  or  im- 
pediment, caused  by  the  fraud  or  con- 
cealment of  the  parties  in  possession, 
which  will  appeal  to  the  conscience  of 
the  Chancellor.  The  party  who  makes 
such  appeal  should  set  forth  in  his  bill 
specifically  what  were  the  impediments  to 
an  early  prosecution  of  his  claim  ;  how 


he  came  to  be  so  long  ignorant  of  his 
rights,  and  the  means  used  by  the  respon- 
dent to  fraudulently  keep  him  in  igno- 
rance ;  and  how  and  when  he  first  came 
to  a  knowledge  of  the  matters  alleged  in 
his  bill ;  otherwise  the  Chancellor  may 
justly  refuse  to  consider  his  case,  on  his 
own  showing,  without  inquiring  whether 
there  is  a  demurrer  or  formal  plea  of  the 
statute  of  limitations  contained  in  the 
answer."  And  see  the  authorities  cited 
in  the  previous  note. 

1  The  Calais  Steamboat  Co.  v.  Scudder, 
2  Black,  372.  As  to  the  necessity  of  in- 
quiry in  such  case,  see  Jones  v.  Smith,  1 
Phil.  244  ;  Hiern  v.  Mill,  13  Ves.  114, 
120  ;  Jackson  v.  Rome,  2  S.  &  St.  472, 
475;  Whilbread  v.  Jordan,  1  B.  &  C.  303; 
Kennedy  v.  Green,  3  M.  &  K.  699,  713  ; 
Ferrars  v.  Cherry,  2  Vern.  384  ;  Miles  v. 
Langley,  1  K.  &  M.  39  ;  Plumb  v.  Fluitt, 
2  Anstr.  432 ;  Evans  v.  Bicknell,  6  Ves. 
174  ;  Cothay  v.  Sydenham,  2  Bro.  Ch. 
391.  And  see  Dyer  v.  Pearson,  3  B.  &  C. 
38  ;  Mowrey  v.  Walsh,  8  Cow.  238,  as  to 
purchases  by  innocent  parties  from  par- 
ties fraudulently  obtaining  title.  See  also 
Horwood  V.  Smith,  2  T.  R.  750  ;  Parker 
V.  Patrick,  5  T.  R.  175  ;  Wheelwright  v. 
Depeyster,  1  Johns.  471  ;  McCarty  v. 
Vickery,  12  Johns.  348.  Jackson  w.  Walsh, 
14  Johns.  407,  415,  per  Thompson,  C.  J.: 
"  It  has  been  a  long  and  well-settled  prin- 
ciple that  a  purchaser  for  a  valuable  con- 
sideration without  notice  has  a  good  title, 
though  he  purchase  of  one  who  has  ob- 
tained the  conveyance  by  fraud."  See 
Jackson  v.  Henry,  10  Johns.  185,  197. 
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the  defendants  who  stood  in  fiduciary  relations  with  the  infants 
appeared  to  have  become  interested  in  the  property,  it  was  not  un- 
til after  those  relations  had  ceased ;  and  that,  therefore,  the  bill 
could  not  be  sustained.^ 

The  assignee  of  bankrupts  sold  tug-boats,  dredges,  and  other 
personal  property  to  H. ;  which  sale  was  confirmed  by  the  court. 
H.  not  paying  for  the  property,  the  court  made  an  ex  -parte  order 
setting  aside  the  sale  to  H.,  and  directing  that  the  property  be  sold 
to  the  defendants,  which  was  done;  they  paying  the  purchase- 
money.  The  sale  to  the  defendants  was  subsequently  cancelled 
by  the  court,  and  the  original  sale  to  H.  was  carried  out.  H.  and 
his  principal,  C,  filed  a  bill  to  compel  the  defendants  to  account 
for  the  profits  from  the  use  of  the  property  while  in  their  posses- 
sion, on  the  ground  that  they  were  constructive  trustees  for  the 
plaintiffs.  The  Supreme  Court,  reversing  the  decision  of  the  Cir- 
cuit Court,  held,  that  the  defendants,  liaviug  purchased  the  property 
under  a  judicial  sale,  —  receiving  the  property  from  the  hands  of 
the  court,  —  did  not  occupy  any  fiduciary  relation  with  the  plain- 
tifPs,  with  whom  there  was  no  privity  of  contract,  iand  against 
whom  they  held  the  property  adversely  and  without  any  liability  to 
account  for  the  profits  ;  and  directed  that  the  bill  be  dismissed.^ 

Where  one,  whose  duty  it  was  as  the  agent  of  his  principal  to 
pay  taxes  on  his  principal's  property  to  prevent  its  sale,  in  viola- 
tion of  his  duty  permitted  the  property  to  be  sold,  and  himself 
became  the  purchaser,  the  Supreme  Court  of  the  United  States 
declared  that  there  was  nothing  in  law  or  morality  plainer  than 
that  the  purchase  nlust  be  held  to  be  in  trust  for  the  benefit  of  the 
principal,  on  his  re-payment  of  the  sum  advanced  by  his  agent.^ 

'  Kearney  v.  Taylor,  15  How.  494.  for  a  renewal  on  account  of  the  cestui  que 

^  Conro  V.  Crane,  110  C  S.  403.     See  trust,  and  the  lessor  positively  refusing  to 

Baun  V.  Reynolds,  15  Cal.  460  ;  Reynolds  grant  a  renewal  for  his  benefit,  the  trus- 

V.  Harris,  14  Cal.  667;   Lupton  v.  Almy,  tee,  as  he  very  honestly  might  under  those 

4  Wis.  242.  circumstances,  took  the  lease  for  himself, 

3  Rothwell   V.    Dewes,   2  Black,    613;  it  was  held,  tliat  even  in  such  a  case  it  is 

Ex  parte  James,  8  Ves.  337.     In  this  lat-  so  difficult  to  be  sure  there  was  not  man- 

ter  case.  Lord  Eldon  said ;   "  The  doctrine  agement,  —  a  difficulty  that  might  exist 

as  to  purchases  by  trustees,  assignees  [i.  c,  in  a  much  greater  degree  in  many  other 

in  bankruptcy],  and  persons  having  a  con-  cases  having  the  same  aspect,  —  that  the 

fidential  character,  stands  much  more  upon  lease,  taken  by  the  trustee  from  a  person 

general  principle  than  upon  the  cireum-  who  would  not  renew  for  the  benefit  of 

stances  of  any  individual  case.      It  rests  the  cestui  que  trust,  should  be  considered 

upon  this,  — that  the  purchase  is  not  per-  taken  for  his  benefit  ;  and  should  be  de- 

mitted  in  any  case,  however  honest  the  stroyed  rather  than  that  the  trustee  should 

circumstances,    the    general    interests   of  hold  it  himself  under  those  circumstances, 

justice   requiring   it   to   be   destroyed   in  The  principle  as  to  trustees  is  certainly 

every  instance ;   as  no  court  is  equal  to  stated  very  differently  in  different  author- 

the  examination  and  ascertainment  of  the  ities.      It  is  not,  in   my  opinion,  that  it 

truth  in  much  the  greater  number  of  cases,  must  be  shown  that  the  trustee  has  made 

The  principle  has  been   carried  so  high  an  advantage,  as  it  is  stated  in  some  of 

that  where  a  trustee  in  a  renewable  lease  them.     The  case  I  put  of  the  infant  as  to 

endeavored  fairly  and  honestly  to  treat  the  lease  negatives  that.     The  principle 


458 


COMMENTARIES   ON   SALES. 


[book   II. 


Unless  restraiued  by  statute,  an  executor  can  dispose  of  the 
personal  assets  of  his  testator,  by  sale  or  pledge,  for  all  purposes 


is,  that,  as  the  trustee  is  bound  by  his 
duty  to  acquire  all  the  knowledge  pos- 
sible, to  enable  him  to  sell  to  the  utmost 
advantage  for  the  cestui  que  trust,  the 
question,  what  knowledge  he  has  ob- 
tained, and  whether  he  has  fairly  given 
the  benefit  of  that  knowledge  to  the  cestui 
que  trust,  which  he  always  acquires  at  the 
exi)euse  of  the  cestui  que  trust,  no  court 
can  discuss  with  competent  sufficiency  or 
safety  to  the  parties."  Ex  parte  James,  8 
Ves.  337,  345,  348.  It  was  therefore,  on 
the  application  of  these  principles,  held  in 
this  case  that  the  purchase  at  public  auc- 
tion of  a  bankrupt's  estate  by  the  solicitor 
to  the  commission  at  a  price  much  beyond 
its  appraised  value,  and  at  a  much  higher 
price  than  it  would  have  realized  if  he  had 
not  bidden  on  it,  should,  on  the  applica- 
tion of  the  bankrupt's  representative,  be 
set  aside,  the  Lord  Chancellor  refusing  to 
allow  the  solicitor,  discharging  himself 
from  his  character  as  such,  to  bid  upon 
the  re-sale  of  the  estate,  without  the  pre- 
vious consent  of  the  parties  interested, 
freely  given,  upon  full  information.  It 
was  further  held  that  the  purchase  of  divi- 
dends by  the  assignee  and  solicitor,  under 
a  commission  of  bankruptcy,  could  not  be 
for  their  own  benefit,  and  that,  to  set  aside 
a  purchase  by  a  trustee  of  the  trust  prop- 
erty, it  is  not  necessary  to  show  that  he  has 
made  any  advantage.  As  to  the  purchase 
of  the  dividends  by  the  solicitor.  Lord 
Eldon  said  :  "  As  to  the  dividends,  it  is 
not  contended  that  an  assignee  can  buy 
dividends.  It  goes  upon  the  old  principle 
that  an  executor  cannot  buy  the  debts  due 
from  the  testator.  First,  the  possession 
of  the  property  gives  him  the  opportunity 
of  dealing  for  the  purchase.  All  the  gain 
he  gains,  upon  ordinary  principles,  for 
those  who  are  entitled  to  the  property. 
But  also  the  principle  upon  which  I  have 
before  proceeded  applies  to  both  the  as- 
signee and  the  solicitor.  My  opinion  is, 
that  if  there  is  auy  species  of  trustee  or 
agent  against  whom  the  principle  ought 
to  be  strictly  held,  it  is  the  assignee  in 
bankruptcy  and  the  agents  for  him.  In 
the  case  of  general  trustees,  the  party  may 
have  ample  means  from  other  sources. 
But  the  assignee  has  the  bankrupt  and 
his  property  altogether  under  his  own  dis- 
posal, and  means  of  working  upon  him 
much  more  than  trustees  in  ordinary  cases 
have.  So  as  to  the  solicitor  under  the 
comrais.sion.  With  regard  to  creditors,  to 
what  a  scene  it  would  open  if  either  of 
them  could  buy  the  dividends  for  his  own 
benefit  ?  I  go  upon  the  naked  principle  ; 
for  upon  these  affidavits  it  is  very  strong 


that  the  family  of  the  bankrupt  dealt  with 
the  solicitor,  and  state  themselves  as  per- 
fectly satisfied  with  his  dealing  with  them. 
But  upon  the  general  principle  it  is  ob- 
vious that  bankruptcy  would  become  a 
stock-in-trade  if  the  solicitor  can  throw 
all  difficulties  in  the  way,  making  that 
the  means  of  buying  the  dividends  them- 
.selves."  In  Whichcote  «.  Lawrence,  3 
Ves.  740,  750,  Lord  Rosslyn,  dealing  with 
the  question  of  one  occupying  a  fiduciary 
position  purchasing  the  fiduciary  e-state, 
said  :  "  It  is  stated  as  a  proposition  that  a 
trustee  cannot  buy  of  a  cestui  que  triist. 
Certainly  that  naked  proposition  is  not 
correctly  true ;  but  an  emanation  from 
that  which  prevails  in  all  cases,  in  all 
laws  and  countries,  where  trusts  are  ad- 
mitted, led  to  great  discussion  in  McKen- 
zie's  case,  to  prove  that  the  sale,  where 
the  trustee  to  sell  is  the  purchaser,  is  ipso 
jure  null ;  that  there  is  no  sale,  no  con- 
tracting party.  That  is  not  the  real  sense 
of  the  proposition ;  but  it  is  this,  —  which 
is  very  plain  in  point  of  equity,  and  a 
principle  of  clear  reasoning,  —  that  he 
who  undertakes  to  act  for  another  in  auy 
matter  shall  not  in  the  same  matter  act 
for  himself.  Therefore  a  trustee  to  sell 
shall  not  gain  any  advantage  by  being 
himself  the  person  to  buy.  He  is  not 
acting  with  that  want  of  interest,  that 
total  absence  of  temptation,  that  duty 
imposed  upon  him  that  he  shall  gain  no 
profit.  The  consequence  is,  beyond  doubt, 
that  in  whatever  shape  that  profit  re- 
dounds to  him,  whether  by  management, 
which  is  the  common  case,  or  by  superior 
good  fortune,  it  is  not  fit  that  benefit  shall 
remain  to  him.  It  ought  to  be  communi- 
cated to  those  whose  interests  being  put 
under  his  care  afforded  him  the  means  of 
gaining  that  advantage."  The  principle, 
we  think,  is  much  better  stated  by  Lord 
Eldon,  in  Ex  parte  Lacey,  6  Ves.  625, 
thus  :  "The  rule  I  take  to  be  this,  —  not 
that  a  trustee  cannot  buy  from  his  cestui 
que  trust,  but  that  he  shall  not  buy  from 
himself.  If  a  trustee  will  so  deal  with  his 
cestui  que  trust  that  the  amount  of  the 
transaction  shakes  oif  the  obligation  that 
attaches  upon  him  as  trustee,  then  he 
may  buy.  If  that  case  (Whichcote  o. 
Lawrence)  is  rightly  understood,  it  cannot 
leail  to  much  mistake.  The  true  interpre- 
tation of  what  is  there  reported  does  not 
break  in  upon  the  law  as  to  trustees.  The 
rule  is  this  :  A  trustee  who  is  intrusted  to 
sell  and  manage  for  others  undertakes,  in 
the  same  moment  in  which  he  becomes  a 
trustee,  not  to  manage  for  the  benefit  and 
advantage  of  himself.     It  does  not  pre- 
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connected  with  the  discharge  of  his  duties  under  the  will.  And 
even  where  the  sale  or  pledge  is  made  for  other  purposes,  of  which 
the  purchaser  or  pledgee  has  no  knowledge  or  notice,  but  takes 


elude  a  new  coutract  with  those  who  have 
intrusted  liim.  It  does  not  preclude  him 
from  bargaining  that  he  will  no  longer  act 
as  a  trustee.  The  cestuis  que  trust  may 
by  a  new  contract  dismiss  him  from  that 
character  ;  but  even  then  that  transaction 
by  which  they  dismiss  him  must,  accord- 
ing to  the  rules  of  the  court,  be  watched 
with  infinite  and  the  most  guarded  jeal- 
ousy; and  for  this  reason,  that  the  law 
supposes  him  to  have  acquired  all  the 
knowledge  a  trustee  may  acquire,  which 
may  be  very  useful  to  hiui,  but  the  com- 
munication of  which  to  the  cestui  que  trust 
the  court  can  never  be  sure  he  has  made 
when  entering  into  the  new  contract  by 
which  he  is  discharged.  I  disavow  that 
interpretation  of  Lord  Rosslyn's  doctrine 
(in  Whichcote  v.  Lawrence)  that  the  trus- 
tee must  take  advantage.  I  say,  whether 
he  makes  advantage  or  not,  if  the  connec- 
tion does  not  satisfactorily  appear  to  have 
been  dissolved,  it  is  in  the  choice  of  the 
cestuis  que  trust  whether  they  will  take 
back  the  property  or  not,  if  the  trustee  has 
made  no  advantage."  The  ground  of  the 
rule  is,  that  though  you  may  see  in  a  par- 
ticular case  that  the  trustee  has  not  made 
advantage,  it  is  utterly  impossible  to  ex- 
amine, upon  satisfactory  evidence  in  the 
power  of  the  court,  iu  ninety-nine  cases 
out  of  a  hundred,  whether  he  has  .made 
advantage  or  not.  The  question  is  very 
elaborately  examined  by  Chancellor  Kent 
in  Davoue  v.  Fanning,  2  Johns.  Ch.  252, 
where  the  rule  as  above  laid  down  by 
Lord  Eldon  is  concurred  in  ;  and  it  was 
held  that  if  a  trustee,  or  person  acting  for 
others,  sells  the  trust  estate,  and  becomes 
himself  interested  in  the  purchase,  the  ces- 
tuis que  trust  are  entitled,  as  of  course,  to 
liave  the  purchase  set  aside,  and  the  prop- 
erty re-exposed  to  sale  under  the  direction 
of  the  court.  And  it  makes  no  difference, 
in  the  application  of  the  rule,  that  a  sale 
was  at  public  auction,  bond  fide,  and  for  a 
fair  price,  and  that  the  executor  did  not 
purchase  for  himself,  but  a  third  person, 
by  previous  arrangement,  became  the  pur- 
chaser, to  hold  in  trust  for  the  separate 
use  and  benefit  of  the  wife  of  the  executor, 
who  was  one  of  the  cestuis  que  trust.  This 
doctrine  is  now  well  established.  The 
cases  to  this  effect  are  very  numerous. 
Heme  u.  Meeres,  1  Vern.  465  ;  Ayliffe  v. 
Murray,  2  Atk.  59  ;  Fox  v.  Mackreth,  2 
Bro.  G.  C.  400  ;  Coles  v.  Trecothick,  9 
Ves.  234  ;  Ex  parte  Lacey,  6  Ves.  625  ; 
Morse  v.  Royal,  12  Ves.  .372  ;  Hunter  v. 
Atkins,  3  M.  &  K.  135  ;  Whichcote  v. 
Lawrence,  3  Ves.  740  ;   Scott  v.  Davis,  i 


M.  &  Cr.  87;  Kerr  v.  Lord  Dungannon,  1 
Br.  &  W.  509,  541;  Whelpdale  v.  Cook- 
son,  1  Ves.  9;  Lister  v.  Lister,  6  Ves.  631; 
Sanderson  v.  Walker,  13  Ves.  601;  Downes 
V.  Grazebrook,  3  Mer.  200  ;  Campbell  v. 
Walker,  5  Ves.  678  ;  Lees  v.  Nuttall,  1 
Russ.  &  M.  53;  2  M.  &  R.  819;  Copeland 
V.  Merc.  Ins.  Co.,  6  Pick.  196  ;  Reed  v. 
Warner,  5  Paige,  650  ;  Reed  v.  Norris,  2 
M.  &Cr.  374;  Beal  v.  McKierman,  6  Mill. 
La.  407;  Matthews  v.  Dragand,  3  Dess. 
26  ;  Monroe  v.  Alaire,  2  Caines,  Ca.  192  ; 
Taylor  v.  Salmon,  2  C.  &  M.  130.  If  the 
trustee  has  made  any  benefit  by  the  trans- 
action, he  must  account  for  it.  If  he  has 
sustained  a  loss,  he  must  bear  that  him- 
self. Ex  parte  Hughes,  6  Ves.  622 ;  Ex 
parte  Lacy,  6  Ves.  628  ;  Ex  parte  Hodg- 
son, 1  Glyn  &  J.  14  ;  Ex  parte  Lewis,  lb. 
70  :  Ex  parte  Buxton,  lb.  357;  Ex  parte 
Bage,  4  Madd.  460  ;  Ex  parte  Bennett,  10 
Ves.  383;  Ex  parte  James,  8  Ves.  347. 

A  party  acting  in  a  fiduciary  capacity 
cannot  sell  to  himself.  Thus,  where  B. 
was  a  member  of  a  firm  of  three  partners, 
and  also  the  surviving  member  of  another 
firm  of  two  partners,  which  was  the  sole 
or  chief  creditor  of  the  first  firm,  B.'s 
executor  purchased  the  estate  of  the  first 
firm  for  his  own  benefit,  with  the  result 
that  nothing  was  left  for  B.'s  widow  and 
universal  legatee.  It  was  held  by  the 
privy  council,  affiimiug  the  decree  of  the 
Supreme  Court  of  Natal,  in  a  suit  by  the 
widow  against  the  executor,  that  such  sale 
was  voidable,  and  that  in  this  case  it 
was  not  barred  by  delay  or  acceptance  of 
money,  on  the  ground  either  of  ratifica- 
tion, acquiescence,  or  laches.  Beningfield 
V.  Baxter,  12  App.  Cas.  167.  See  Sen- 
house  V.  Christian,  cited  in  Norway  v. 
Rowe,  19  Ves.  158  ;  Hart  v.  Clarke,  19 
Beav.  356;  Prendergast  v.  Turton,  1  Y.  & 
C.  98  ;  Wentworth  v.  Lloyd,  32  Beav, 
474  ;  In  re  Cross,  20  Ch.  Div.  109;  Cock- 
erell  v.  Cholmeley,  1  Russ.  &  M.  424  ; 
Savory  v.  King,  5  H.  L.  Cas.  627. 

By  the  civil  law  it  was  the  rule  that 
a  guardian  could  not  buy  the  property  of 
his  ward.  The  same  rule  was  extended  to 
like  cases  ;  that  is,  to  curators,  attorneys, 
and  those  who  conduct  the  afi'airs  of 
others.  Dig.  18,  1.  34.  Again,  Dig.  18, 
1,  46:  "It  is  not  allowed  any  one  from 
the  office  which  he  performs  to  buy  any- 
thing through  himself  or  another."  Our 
law,  though  derived  from  the  civil  law, 
differs  from  that,  inasmuch  as  by  the  civil 
law  one  in  a  fiduciary  position  could  pur- 
chase the  trust  property  at  public  auction. 
Dig.  18,  1,  34. 
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the  property  in  good  faith,  the  transaction  will  be  sustained  ;  for 
the  purchaser  or  pledgee  is  not  bound  to  see  to  the  disposition  of 
the  proceeds  received.  But  the  case  is  otherwise  where  tlie  pur- 
chaser or  pledgee  has  knowledge  of  the  perversion  of  the  property 
to  other  purposes  than  those  of  the  estate,  or  the  intended  perver- 
sion of  the  proceeds.  The  executor,  though  holding  the  title  to 
the  personal  assets,  is  not  absolute  owner  of  them.  They  are  not 
liable  for  his  debts,  nor  can  he  dispose  of  them  by  will.  He  holds 
them  in  trust  to  pay  th.e  debts  of  the  deceased,  and  then  to  dis- 
charge liis  legacies,  and,  as  in  all  other  cases  of  trust,  he  is  per- 
sonally responsible  for  any  breach  of  duty.  And  property  thus 
held,  acquired  from  him  by  third  parties  with  knowledge  of  his 
trust  and  his  disregard  of  his  obligations,  can  be  followed  and  re- 
covered. The  law  exacts  the  most  perfect  good  faith  from  all 
parties  dealing  with  a  trustee  respecting  trust  property.  Who- 
ever takes  it  for  an  object  other  than  the  general  purposes  of  the 
trust,  or  such  as  may  reasonably  be  supposed  to  be  within  its 
scope,  must  look  to  the  authority  of  the  trustee,  or  he  will  act  at 
his  peril. 1 

Where  one  entitled  to  the  property  of  a  deceased  person  brings 
a  suit  against  the  agents  of  executors  de  son  tort  for  money  re- 
ceived for  the  sale  of  the  property  of  the  deceased,  he  ratifies  and 
affirms  the  sale,  and  assumpsit  for  money  had  and  received  will 
lie  for  such  proceeds.^  A  ratification  of  the  sale  is  also  a  ratifica- 
tion of  the  act  of  the  agent  in  respect  to  the  payment  of  the  pro- 
ceeds of  the  sales  to  i\\e  executors  de  son  tort?  If  a  principal 
ratifies  that  which  favors  him,  he  ratifies  the  whole.* 

1  Smith  1).  Ayer,  101  U.  S.  320.  It  is  is  to  be  adjudged  as  conniving  with  the 
laid  down  by  Savage,  C.  J.,  in  Colt  v.  Las-  executor,  and  such  a  person  is  responsible 
nier,  9  Cow.  342,  that  the  purchaser  is  safe  for  the  property  thus  received,  either  as  a 
if  he  is  no  party  to  any  fraud  in  the  exeeu-  purchaser  or  a  pledgee.  Colt  v.  Lasnier, 
tor,  and  has  no  knowledge  or  proof  that  9  Cow.  342.  The  payment  by  the  execu- 
the  executor  intended  to  misapply  the  tor  of  his  own  private  debt  with  the  assets 
proceeds,  or  was,  in  fact,  by  the  very  of  his  testator  is  a  devastavit.  Cheek  v. 
transaction,  applying  them  to  the  extiu-  Watkins,  2  S.  &  S.  199;  Cubbidge  ».  Boat- 
guishing  of  his  own  private  debt.  But  he  wright,  1  Russ.  549;  Pannell  v.  Hurley, 
buys  at  his  peril;  yet  if  he  has  no  such  2  Coll.  241;  Wilson  v.  Moore,  1  My.  & 
proof  or  knowledge,  he  is  not  bound  to  K.  337;  Keane  v.  Roharts,  4  Madd.  357; 
inquire  into  the  state  of  the  trust,  be-  Eland  v.  Eland,  4  M.  &  Cr.  427;  Miller 
cause  he  has  no  means  to  support  the  v.  Williamson,  5  Md.  219;  Hill  v.  Simp- 
inquiry,  and  he  may  safely  repose  on  the  son,  7  Ves.  152  ;  AUender  v.  Riston,  2  Gill 
general  presumption  that  the  executor  is  &  J.  98  ;  Albert  v.  Savings  Bank,  2  Md. 
in  the  due  exercise  of  his  trust.     Field  ii,  168. 

Schieffelin,  7  Johns.  Ch.   150 ;    Saxon  .-.  2  Pickard    v.    Bankes,    13    East,    20  ; 

Barksdale,  4  Dess.  526;  Miller  v.  William-  Spratt  v.  Hobhouse,  4  Bing.  173  ;    Israel 

son,  5  Md.  219;  Thomasson  v.  Brown,  43  ti.  Douglass,   1  H.  Bl.  239;   Beanlsley  u. 

Ind.  203;  Petrie  w.  Clark,  11  S.  &  R.  377;  Root,   11  Johns.   464;    Hale  v.  Marston, 

McLeod  V.  Drummond,  17  Ves.  152.    Any  17   Mass.    575  ;    Claflin  v.    Godfrey,   21 

person  receiving  from  an  executor  the  as-  Pick.  1. 

sets  of  hia  testator,  knowing  that  this  dis-  8  Gaines  v.  Miller,  111  U.  S.  395. 

position  of  them  is  a  violation  of  his  duty,  *  Skinner  v.  Dayton,  19  Johns.  513, 
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An  agent,  who,  as  to  his  principal,  occupies  a  fiduciary  relation, 
will  not  be  allowed  to  put  himself  into  a  position  in  which  his  in- 
terest and  his  duty  will  be  in  conflict.  Therefore,  where  a  profit 
has  been  made  by  an  agent,  without  the  knowledge  of  his  princi- 
pal, in  the  course  and  execution  of  his  agency,  the  agent  must 
account  to  his  principal  for  such  profit.  This  rule  is  an  inflexible 
one,  which  the  courts  will  inexorably  apply.     And  a  trustee  or 

sonal  property  at  private  sale  unless  so  di- 
rected by  the  will  of  a  testator  ;  nor  can 
he  sell  at  ajl  without  an  authority  from 
the  orphans'  court ;  and  (2)  that  executors 
and  administrators  must  pursue  strictly 
their  powers  of  sale,  otherwise  they  do 
not  devest  the  title  or  conclude  those  in- 
terested. Emos  V.  James,  4  Mmi.  (Va. ) 
194  ;  Knox  v.  Jeuks,  7  Mass.  488  ;  Lock- 
wood  V.  Sturdevant,  6  Conn.  387  ;  Berger 
V.  Duif,  4  Johns.  Ch.  368. 

In  Lamar  v.  Micon,  112  U.  S.  452,  475, 
it  was  held  that  a  guardian  has  the  au- 
thority without  any  order  of  court  to  sell 
personal  property  of  his  ward  in  his  pos- 
session, and  to  reinvest  the  proceeds  ;  Field 
V.  Schieffelin,  7  Johns.  Ch.  150;  EUis  v. 
Essex  Merrimack  Bridge  Co.,  2  Pick.  243; 
and  the  fact  that  such  a  sale  during  the 
rebellion  was  made  by  the  guardian  with 
the  motive  of  avoiding  its  confiscation  to 
the  United  States  has  no  bearing  on  the 
question.  The  application  of  the  funds 
of  the  ward  to  tlie  purchase  in  New  York 
of  guaranteed  bonds  of  the  cities  of  New 
Orleans,  Memphis,  and  Mobile,  and  of 
bonds  of  railways  in  the  Southern  States, 
indorsed  by  the  States  in  which  they  were 
chartered,  having  been  made  with  due  care 
and  prudence,  and  regard  to  the  pecuniary 
interests  of  his  ward,  was  sustained.  But 
investment  of  the  ward's  funds  in  bonds 
of  the  Confederate  States  was  held  unlaw- 
ful, and  no  legislative  act  or  judicial  de- 
cree or  decision  of  any  State  could  justify 
it.  The  court  held  that  the  Confederate 
Government  was  in  no  sense  a  lawful  gov- 
ernment, but  was  a  mere  government  of 
force,  having  its  origin  and  foundation  in 
rebellion  against  the  United  States  ;  that 
the  notes  and  bonds  issued  in  its  name 
and  for  its  support  had  no  legal  value  as 
money  or  property  except  by  agreement  or 
acceptance  of  parties  capable  of  contract- 
ing with  each  other,  aud  could  never  be 
regarded  by  a  court  sitting  under  the  au- 
thority of  the  United  States  as  securities 
in  which  trust  funds  might  be  lawfully 
invested.  Lamar  v.  Micon,  112  U.  S.  452; 
Thorington  a.  Smith,  8  Wall.  1;  Head  v. 
Starke,  Chase,  312  ;  Horn  v.  Lockhart,  17 
Wall.  570  ;  Confederate  Note  Case,  19 
Wall.  548  ;  Sprott  v.  United  States,  20 
Wall.  459;  Fretz  v.  Stover,  22  Wall.  198; 
Alexander  v.  Bryan,  110  U.  S.  414. 


654;  Odiorne  o.  Maxey,  13  Mass.  178, 
182;  Menkins  u.. Watson,  27  Mo.  163; 
Small  V.  Atwood,  6  CI.  &  Fin.  232. 

In  Cornett  v.  Williams,  20  Wall.  226, 
the  validity  of  the  sale  of  a  deceased  per- 
son's property  was  questioned  in  collateral 
proceedings.  But  the  court  held  that  this 
could  not  be  done.  The  power  to  review 
and  reverse  the  decision  made  by  a  court 
having  jurisdiction  in  the  matter  is  clearly 
appellate  in  its  character,  aud  can  be  exer- 
cised only  by  an  appellate  tribunal  in  a 
proceeding  had  directly  for  that  purpose. 
It  cannot  and  ought  not  to  be  done  in 
another  case  by  another  court,  where  the 
subject  is  presented  incidentally,  and  a 
reversal  sought  in  such  collateral  proceed- 
ing. The  settled  rule  of  law  is  that  juris- 
diction having  attached  in  the  original 
case,  everything  done  within  the  power  of 
that  jurisdiction,  when  collaterally  ques- 
tioned, is  to  be  held  conclusive  of  the 
rights  of  the  parties  unless  impeached  for 
fraud.  Every  intendment  is  made  to  sup- 
port the  proceeding.  It  is  regarded  as  if 
it  were  regular  in  all  things,  and  irrever- 
sible for  error.  In  the  absence  of  fraud 
no  question  can  be  collaterally  entertained 
as  to  anything  lying  within  the  jurisdic- 
tional sphere  of  the  original  case.  Mc- 
Nitt  V.  Turner,  16  Wall.  366  ;  Grignon's 
Lessee  v.  Astor,  2  How.  341 ;  Voorhees  v. 
The  Bank  of  The  United  States,  10  Pet. 
449  ;  Stow  v.  Kimball,  28  111.  93  ;  McCoy 
V.  Morrow,  18  111.  594 ;  Cody  v.  Hough, 
20  111.  45  ;  Kempe's  Lessee  v.  Kennedy, 
5  Cranch,  172;  Canden  v.  Hurford,  4  Ohio, 
133  ;  Taylor  v.  McDonald,  4  Ohio,  154. 

Whei-e  there  is  a  sale  of  goods  by  ex- 
ecutors, even  though  they  may  not  in 
specie  liave  belonged  to  the  testator,  if 
the  proceeds  when  recovered  would  be  as- 
sets of  the  testator,  the  executors  can  sue 
in  their  representative  capacity.  Abbott 
.,.  Parfitt,  L.  R.  6  Q.  B.  346.  See  Cowell 
V.  Watts,  6  East,  409  ;  Heath  v.  Chilton, 
12  M.  &  W.  637  ;  Webster  v.  Spencer, 
3  B.  &  Aid.  360  ;  Aspinall  v.  Wake,  10 
Bing.  51  ;  Brassington  v.  Ault,  3  Bing. 
177  ;  Dowbiggin  v.  Harrison,  10  B.  &  C. 
666  ;  Boggs  ;;.  Bond,  2  Rawle,  102. 

In  Ventress  v.  Smith,  10  Peters,  161, 
the  United  States  Supreme  Court  held  ( 1 ) 
that,  under  the  laws  of  Alabama,  an  ex- 
ecutor or  administrator  cannot  sell  per- 
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agent  for  sale  is  precluded  from  purchasing  from  his  own  pur- 
chaser property  which  he  has  been  entrusted  to  sell  (except  with 
the  liability  of  having  the  transaction  treated  as  for  the  benefit 
of  his  principal),  so  long,  at  least,  as  the  contract  remains  ex- 
ecutory, and  the  trustee  or  agent  has  power  either  to  enforce  it, 
or  to  rescind  or  alter  it. 

This  principle  is  fully  sustained  in  the  important  case  of  Parker 
V.  McKenna,^  where  Lord  Chancellor  Cairns  delivers  an  elaborate 
judgment.  The  defendants  in  that  case,  in  1864,  were  four  of  the 
directors  in  a  joint-stock  bank.  In  that  year  resolutions  were 
passed  to  increase  the  capital  by  the  issue  of  20,000  new  £50 
shares,  which  were  to  be  offered  to  the  old  shareholders  at  the  rate 
of  one  new  share  for  each  old  share  held  by  them,  each  allottee 
paying  for  each  share  £25  premium,  and  £5  as  a  first  call. 
The  shares  not  taken  up  by  them  were  to  be  disposed  of  by  the 
directors  at  <£30  premium.  The  directors  entered  into  an  ar- 
rangement with  S.  for  him  to  take  at  £30  premium  all  the  shares 
not  taken  up  by  the  old  shareholders.  In  pursuance  of  this,  9,778 
shares  were  allotted  to  S.,  who  paid  only  £5  per  share,  it  being 
arranged  that  the  certificates  for  these  shares  should  be  withheld  ; 
that  the  bank  should  have  a  lien  on  them  for  the  premiums ;  and 
that  no  transfer  from  him  to  any  purchaser  should  be  registered 
till  the  £30  per  share  on  the  shares  transferred  had  been  paid. 
S.,  being  unable  to  take  up  so  many  shares,  applied  to  the 
defendants  to  relieve  him  of  some  of  them,  and  they  severally 
took  from  him  considerable  numbers  at  £30  per  share,  and  after- 
wards disposed  of  them  at  a  large  profit,  the  £30  per  share  being 
paid  to  the  bank  at  the  times  when  the  shares  were  respectively 
registered  in  the  names  of  purchasers.  It  was  held,  affirming  the 
decision  of  Bacon,  V.  C,  that  the  defendants  must  account  to 
the  bank  for  the  profit  made  by  them  respectively  by  sale  of  the 
shares.^ 

^  L.  R.  10  Ch.  Ap.  96.  by  the  plaintiffs'  agents,  without  giving 
2  See,  where  the  same  principle  has  credit  for  the  sum  due  the  defendants  by 
been  established,  York  &  North  Midland  the  agents  on  their  general  account  (see 
By.  Co.  V.  Hudson,  16  Beav.  485;  Blissett  Eobhinsv.  Fennell,  11  Q.  B.  248;  Stephens 
V.  Daniel,  10  Hare,  493  ;  Hamilton  v.  v.  Badcock,  3  B.  &  Ad.  354 ;  Cobb  v. 
Wright,  9  CI.  &  F.  Ill  ;  Tennant  v.  Beeke,  6  Q.  B.  930  ;  Schmaling  v.  Thom- 
Trenchard,  L.  R.  4  Ch.  53.  And  see  linson,  6  Taunt.  147;  Armstrong- y  Stokes, 
The  New  Zealand  &  Australian  Land  Co.  L.  R.  7  Q.  B.  598);  and  in  the  latter  case 
V.  Watson,  7  Q.  B.  Div.  374,  and  Harris  it  was  held  that,  as  a  fiduciary  relation  ex- 
V.  Truman,  9  Q.  B.  Div.  264,  with  refer-  isted  between  the  plaintiff  and  his  agent, 
ence  to  fiduciary  relatmns  existing  between  the  plaintiff  was  entitled  to  follow  the  pro- 
principals  and  agents  ;  in  the  former  of  ceeds  of  barley  bought  for  him  by  his 
which  cases  it  was  held  that,  as  the  de-  agent  in  the  hands  of  his  agent's  trustee 
fendants  did  not  stand  in  any  fiduciary  in  bankruptcy,  as  the  trustee  could  not 
character  towards  the  plaintiffs,  the  latter  stand  in  a  better  position  than  the  bank- 
could  not  follow  the  proceeds  of  wheat  into  rupt  himself  Rabone  v.  Williams,  7  T. 
the  hands  of  brokers  employed  to  sell  it  R.  360,  n.;  Sims  o.  Bond,  5  B.  &  Ad. 
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389 ;  Mann  v.  Forester,  4  Camp.  60 ; 
Maans  v.  Henderson,  1  East,  335;  Knatch- 
buU  V.  Hallett,  13  Ch.  Div.  708;  Sx  parte 
Kingston,  L.  R.  6  Ch.  632;  Ex  parte  Cook, 
i  Ch.  Div.  123;  Taylor  v.  Plumer,  3  M.  & 
S.  562;  Godfrey  v.  Furzo,  3  P.  Wms.  185; 
ThompsoQ  V.  Giles,  2  B.  &  C.  422 ;  Frith 
V.  Cartland,  2  H.  &  M.  417  ;  /«  re  Hal- 
lett's  Estate,  13  Ch.  Div.  696,  707. 

As  we  have  intimated  ante,  Book  11., 
Part  I.  (and  see  also  ante,  Book  II., 
Part  III.,  §  3,  p.  159,  n.  2),  the  terms 
void  and  voidable  have  in  numerous  cases, 
particularly  with  reference  to  the  contracts 
of  infants,  been  used  with  much  careless- 
ness, the  term  void  often  being  improperly 
employed  where  voidable  is  really  meant. 
This  looseness  of  expression  has  led  to 
much  discussion  as  to  what  contracts  of 
infants  are  absolutely  void  and  what  are 
only  voidable  ;  and  in  some  of  the  cases 
there  is  much  refining  and  not  less  confu- 
sion in  connection  with  these  terms.  It 
is  now  scarcely  at  all  contended  that  any 
contracts  of  infants  are  absolutely  void. 
Where  they  are  not  binding  on  the  infant 
they  are  voidable  at  his  election  ;  and 
while  the  plea  of  infancy  is  a  good  defence 
for  the  infant,  it  obviously  is  no  defence  at 
all  for  the  adult  who  has  contracted  with 
the  infant.  Nor  can  the  adult  derive  any 
benefit  from  the  fact  that,  as  being  bind- 
ing on  the  one  at  the  election  of  the  other, 
there  is  no  mutuality,  and,  therefore,  no 
contract.  There  is  no  mutually  binding 
contract  until  the  election  has  been  made 
by  the  party  entitled  to  make  it,  and  then 
there  is  not  only  the  mutuality,  but  the 
power  to  avoid  the  contract  is  gone  ;  and 
while  it  was  never  absolutely  void  it  has 
ceased  to  be  voidable.  The  same  princi- 
ple applies  to  contracts  which  may  be 
avoided  for  fraud,  or  for  what  is  akin  to 
fraud,  where  the  parties  buying  and  sell- 
ing are  in  a  fiduciary  relationship  with 
those  to  whom  they  sell  or  from  whom 
they  buy. 

In  Michod  v.  Girod,  4  How.  503,  which 
was  a  case  where  proceedings  were  taken 
to  set  aside  and  annul  the  purchases  of 
executors  who  had  purchased  the  entire 
estate  of  their  testator,  and  where  the 
executors  claimed  that  the  purchase  was 
rightfully  made,  without  fraud  in  fact  or 
in  intention,  at  a  fair  price  at  public  auc- 
tion, the  United  States  Supreme  Court  — 
Wayne,  J.,  delivering  the  judgment  —  in- 
volve themselves  in  much  confusion  by  the 
improper  use  of  the  term  void,  using  the 
term  in  the  sense  of  the  act  having  been 
absolutely  void,  instead  of  being  only  void- 
able at  the  election  of  the  iniured  party. 
The  same  term  void  is  often  *ed  in  other 
instances  in  statutes  and  judicial  decisions 
where  the  meaning  is  not  intended  to  be 
absolutely  void,  but  merely  that  it  may  be 


avoided,  —  voidable.     A  familiar  instance 
of  this  is  in  connection  with  voluntaiy  con- 
veyances under  the  statute  of  Elizabeth, 
where,   as  against  creditors,  the  convey- 
ance  is   spoken   of   as    "  fraudulent   and 
void,"  meaning  merely  that  it  is  voidable 
within  defined  limits,  and  within  those 
limits,  being  deemed  fraudulent,  may  be 
set  aside.     The  confusion  in  Michod   v. 
Girod  is  painfully  obvious.     The  follow- 
ing is  a  sample  of  the  language:   "  T!ie 
purchase  is  void,  and  will  be  set  aside  at 
the  instance  of  the  cestui  que  trust,  and  a 
resale  ordered  on  the  ground  of  the  temp- 
tation to  abuse,  and  of  the  danger  of  im- 
position  inaccessible   to   the   eye   of   the 
court."    Ibid,  at  p.  557.     If  the  purchase 
will  "  only  be  set  aside  at  the  instance  of 
the  cestui  que  trust "  then  it  is  palpably 
absurd  to  call  the  purchase  void,  using 
that  term  expressly  in  distinction  to  the 
term   voidable,  when  the   very  language 
they  use  shows,  in  effect,  that  the  pur- 
chase  was   not   void,   but   voidable   only 
"  at  the  instance  of  the  cestui  que  trust." 
And  with  added  confusion  they  go  on  to 
say:    "We  are  aware  that  cases  may  be 
found  in  the  reports  of  some  of  the  chan- 
cery courts  in  the  United  States,  in  which 
it  has  been  held  that  an  executor  may  pur- 
chase, if  it  be  without  fraud,  any  property 
of  his  testator  at  open  and  public  sale  for 
a  fair  price,  and  that  such  purchase  is  only 
voidable,  and  not  void,  as  we  hold  it  to  be." 
They  then  add  ;   "  But  with  all  due  re- 
spect for  the  learned  judges  who  have  so 
decided,  we  say  that  an  executor  or  ad- 
ministrator is  in  equity  a  trustee  for  the 
next  of  kin,  legatees,  and  creditors,  and 
that  we  have  been  unable  to  find  any  one 
well-considered  decision,  with  other  cases, 
or  any  one  case  in  the  books,  to  sustain 
the  right  of  an  executor  to  become  the 
purchaser  of  the  property  which  he  repre- 
sents or  any  portion  of  it,  though  he  has 
done  so  for  a  fair  price,  without  frand,  at 
a  public  sale."    And  yet  with  singular  in- 
consistency they  cite  as  a  "well-consid- 
ered decision  "  the  case  of  McCarty  v.  The 
Steam  Cotton  Press  Co.,  5  La.  16,  where 
"  the  property  was  sold  at  auction,  and 
the  mother  of  the  minor  became  the  pur- 
chaser.    It  was  contended  that  this  pur- 
chase  was    7iull    and   void,   because    the 
property  had   descended  to  the  children 
immediately  after  the  death  of  the  father  ; 
and  the  mother,  who  by  the  effect  of  the 
law  was  their  natural  tutor,  coiold  not  buy 
it.     The  court  said  it  was  a  general  rule. 
[This  still  further  shows  the  confusion  of 
the  courts  in  the  matter.]     But  it  having 
been  shown  that  the  mother  and  purchaser 
had  petitioned  the  court  of  probate  for  a 
ratification  of  the  sale,  and  that  the  court 
had  ratified  it  upon  the  advice  of  a  family 
meeting,   the  sale  was  confirmed."    The 
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sale   was    "ratified"    and    "confirmed." 
This  shows  clearly  that  the  sale  was  not, 
ab  inilio,  or  per  se,  void,  bat  simply  void- 
able, and  was  open  to  be  either  avoided  or 
"  set  aside  at  the  instance  of  the  cestui  que 
trust,"  or,  at  the  same  instance,  or  with  the 
same  request,   be   ratified  and  confirmed. 
And  in   the   principal  case   itself,   where 
"  the    chancery    courts    in    the    United 
States  "  are  condemned  for  holding  that 
such  purchases  are  not  void  per  se,  but  are 
merely  voidable,  the  court  itself  shows  that 
why  "  the  receipts  or  acquittances  given  by 
two  of  the  complainants  to  the  executors" 
(at  p.  561)  did  not  in  effect  amount  to  a 
ratification  of  the  merely  voidable  purchase 
by  the  executors,  was  because  their  "  re- 
ceipts or  acquittances  .  .  .  were  obviously 
given  without  full   knowledge  of  all  the 
circumstances  connected  with  the  disposal 
and  management  of  the  estate  ; "  informa- 
tion and  vouchers  being  withheld  by  the 
executors,  who  indulged  in  "  menaces  of 
displeasure   mingled  with  intimations   of 
future  kindness."    Srgo,  in  a  reverse  state 
of  affairs,  the  receipts  or  acquittances  would 
have  amounted  to  an  affirmation  of  the 
voidable  purchase,  and,  thereafter,  it  could 
not  even  be  rendered  void.     Just  as,  as  is 
shown  in  the  case  itself,  where  there  is  no 
inadequacy  of   price,    and   no   inequality 
in  the  bargain,  and  no  fraud  or  conceal- 
ment,   and   no   advantage   taken    by   the 
trustee  of  information  acquired  by  him  as 
trustee,   a   purchase   by  a  trustee  of  his 
cestui  que  trust,  sui  juris,  provided  it  is 
deliberately  agreed  or  understood  between 
them  that  the  relation  shall  be  considered 
as  dissolved,    "  and  there  is  a  clear  con- 
tract, ascertained  to  be  such  after  a  jeal- 
ous and  scrupulous  examination  of  all  the 
circumstances,   and   it   is   clear  that   the 
cestui  que  trust  intended  that  the  trustee 
should  buy,  will  be  sustained  in  a  couit 
of  equity."     Coles  v.  Trecothick,  9  Ves. 
246  ;  Fox  v.   Mackreth,  2  Bro.  Ch.   400  ; 
Gibson  v.  Jeyes,  6  Ves.  277;  Whichcote  v. 
Lawrence,  3  Ves.  740;  Campbell  v.  Walker, 
5  Ves.  678;  Ayliffe  v.  Murray,  2  Atk.  59. 
And  it  is  quite  safe  to  say  that  where  a 
trustee  who  is  sui  juris  has  purchased  the 
property  of  his   cestui  que  trust,  to  the 
manifest  advantage  of  the  latter,  no  one 
well-considered    decision    can    be    found 
where  such  a  mere  voidable  purchase  has 
been   set   aside   or  rendered   void  at   the 
instance  of  the  trustee,  as  regards  whom 
sueh   a    purchase   is   not   even   voidable, 
much  less  void.     The   rule   may  be  cor- 
rectly stated  that  the  purchase  is  voidable, 
and  not  absolutely  void,  and  may  be  set 
aside  at  the  instance  of  the  cestui  que  trust, 
or  may  be  ratified  and  afiinned  by  him  at 
his  election,  properly  and  intelligently  ex- 
ercised. 

In  a,  case  which  we  have  already  ex- 


amined in  this  Part  (Ex  parte  Lacey,  6 
Ves.  625),  Lord  Eldon  clearly  lays  down 
the  rule  that  the  trustee  may  contract 
with  the  cestui  que  trust,  where  the  cestui 
que  trust,  by  a  new  contract,  dismissed 
the  trustee  from  that  character,  and  while 
the  court  watches  the  i)roceedings  with 
great  jealous}',  "  it  is  in  the  choice  of  the 
cestuis  que  trust,  whether  they  will  take  back 
the  property  or  not;  if  the  trustee  has 
made  no  advantage."  lu  Whelpdale  v. 
Cookson,  1  Ves.  Jr.  9  ;  5  Ves.  682,  where 
a  bill  was  filed  by  a  creditor  against  the 
defendants  as  executors  and  trustees,  to 
set  aside  a  purchase  by  the  trustees,  at 
public  auction,  of  the  trust  property  ; 
Lord  Hardwicke  ordered  the  creditors  to 
elect  whether  they  would  abide  by  the  pur- 
chase. The  court  further  ordered  that  if 
the  majority  of  them  elected  not  to  abide 
by  the  purchase,  then  the  property  was  to 
be  put  up  again,  and  sold  before  the  mas- 
ter ;  but  if  the  majority  elected  to  abide 
by  the  purchase,  the  trustee  was  to  ac- 
count for  the  purchase-money  with  inter- 
est. Lord  Eldon,  in  Ex  parte  Lacey,  6 
Ves.  625,  628,  dissented  from  this  latter 
holding,  but  only  on  the  ground  that  the 
majority  of  the  cestuis  que  trust  could  not, 
at  their  election,  bind  the  minority  ;  but, 
as  we  have  seen  by  the  language  he  him- 
self used  in  Ex  parte  Lacey,  he  was  very  far 
from  dissenting  from  Lord  Hardwicke  in 
his  view  that  it  was  the  right  of  tlie  cest- 
uis que  trust  "  to  elect  whether  they  would 
abide  by  the  purchase."  In  such  case,  of 
course,  the  sale  was  not  "void,"  but  void- 
able only,  at  the  election  of  the  cestuis 
que  trust. 

The  cases  are  very  numerous  in  which 
it  has  been  held  that,  even  where  the  case 
has  been  lacking  in  boTia  jides,  the  cestui 
que  trust,  having  knowledge  thereof,  may 
acquiesce  in  the  purchase  or  other  deal- 
ing by  the  trustee,  with  the  trust  estate  ; 
and  in  many  cases  it  has  been  held, 
that,  with  such  knowledge,  laches  on  the 
part  of  the  cestui  qv.e  trust  will  amount 
to  acquiescence.  Thus,  in  Chalmer  v. 
Bradley,  1  Jac.  &  Walk.  59,  it  was 
held  that  application  to  impeach  a.  sale 
to  1.,  trustee  must  be  made  within  a  rea- 
sonable time.  And  in  Gregory  v.  Gre- 
gory, Coop.  201  ;  s.  0.  affirmed,  Jac. 
631,  a  bill  to  set  aside  a  purchase  by  a 
trustee  for  himself  and  his  children,  was, 
because  of  a  lapse  of  eighteen  years,  dis- 
missed upon  the  length  of  time  only.  In 
Campbell  v.  Walker,  5  Ves.  678,  the  law 
is  thus  laid  down:  "The  question  will 
always  be,  whether  the  cestuis  que  trust 
have  lain  by  ;  or  whether  there  has  been 
any  ratification.  I  will  lay  down  the  rule 
as  broad  as  this  ;  and  I  wish  trustees  to 
understand  it ;  that  any  trustee  purchas- 
ing the  trust  property  is  liable  to  have  the 
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purchase  set  aside,  if,  in  any  reasonable 
time  the  cestui  que  trust  chooses  to  say  he 
is  not  satisfied  with  it.  The  trustee  pur- 
chases, subject  to  that  equity  ;  that  if  the 
cestuis  que  trust  come  in  a  reasonable  time, 
they  may  call  to  have  the  estate  resold. 
I  will  lay  down  the  rule  as  broad  as  that." 
In  Coles  V.  Trecothick,  9  Ves.  234,  Lord 
Eldon  expressly  sustained  such  a  pur- 
chase, where  the  cestui  que  trust  had  full 
information  and  assisted  in  the  sale.  The 
principles  governing  the  matter  are  thus 
stated.  Says  Lord  Eldon:  "Upon  the 
question  as  to  a  purchase  from  the  cestui 
que  trust,  I  agree  that  the  cestui  que  trust 
may  deal  with  his  trustee,  so  that  the 
trustee  may  become  the  purchaser  of  the 
estate.  But,  though  permitted,  it  is  a 
transaction  of  great  delicacy,  and  which 
the  court  will  watch  with  the  utmost  dili- 
gence ;  so  much,  that  it  is  very  hazardous 
for  a,  trustee  to  engage  in  such  a  transac- 
tion. ...  A  trustee  may  buy  from  the 
cestui  que  trust,  provided  there  is  a  dis- 
tinct and  clear  contract,  ascertained  to  be 
such  after  a  jealous  and  scrupulous  exami- 
nation of  all  the  circumstances,  providing 
the  cestui  qus  trust  intended  that  the  trus- 
tee should  buy  ;  and  there  is  no  fraud 
taken  by  the  trustee,  of  information  ac- 
quired by  him  in  the  character  of  trus- 
tee." So  the  sale  by  a  trustee  of  stock 
which  a  trustee  holds  in  trust,  is  not  abso- 
lutely void,  but  voidable  only,  at  the  elec- 
tion of  the  cestui  que  trust,  who  has  the 
option  either  to  have  the  stock  replaced, 
or  to  take  the  money  produced  by  the  sale 
with  interest.  Forrest  v.  Elwes,  4  Ves. 
497  ;  Piety  v.  Stace,  4  Ves.  620.  And 
if  a  trustee  misapply  the  funds  of  the 
cestui  que  trust  and  purchase  a  judgment 
or  other  security  therewith,  the  act  is 
voidable  at  the  election  of  the  cestui  que 
trust,  who  can  elect  to  take  such  judgment 
or  security,  or  require  the  trustee  to  make 
good  the  original  purchase.  Steele  o. 
Babcock,  1  Hill,  527.  So  the  master  of 
a  ship,  purchasing  the  ship  at  a  sale  by 
public  authority,  cannot  purchase  for  him- 
self, unless  the  owner  afterwards  elects 
to  allow  him  the  right.  Chamberlain  v. 
Harrod,  5  Greenl.  429  ;  Church  v.  Marine 
Ins.  Co.,  1  Mas.  341  ;  Barker  v.  Maine 
Ins.  Co.,  2  Mas.  369  ;  The  Schooner  Til- 
ton,  5  Mas.  462,  480.  In  Morse  v.  Royal, 
12  Ves.  355,  a  purchase  by  a  trustee  from 
the  cestui  que  trust  was  established  under 
the  circumstances  of  the  case,  where  there 
had  been  confirmation  and  acquiescence. 

It  has  been  repeatedly  held  in  this 
country,  that  the  purchase  of  the  trust 
property  by  the  trustee,  or  one  occupying 
a  position  of  that  character,  is  not  abso- 
lutely void,  but  is  voidable  only  at  the 
election  of  the  cestui  que  trust.  Davoue 
V.  Fanning,  2  Johns.  Ch.  252  ;  Rogers  v. 
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Rogers,  1  Hopks.  515  ;  Van  Horn  ». 
Fonda,  5  Johns.  Ch.  388  ;  Saltmarsh  v. 
Beane,  4  Port.  283 ;  Litchfield  v.  Cud- 
worth,  15  Pick.  23,  31  ;  Copeland  v. 
Merc.  Ins.  Co.,  6  Pick.  198;  Grider  ». 
Payne,  9  Dana,  190  ;  Richardson  i-.  Jones, 
3  Gill  &  J,  163 ;  Haddix  v.  Haddix,  5 
Litt.  202  ;  Davis  v.  Simpson,  5  Har.  &  J. 
147  ;  Brackenridge  v.  Holland,  2  Black. 
377  ;  Arnold  v.  Brown,  24  Pick.  96  ;  De 
Caters  v.  Le  Roy  De  Chamont,  3  Paige, 
178  ;  Perry  «.  Dixon,  4  Dess.  Eq.  504, 
note ;  Butler  v.  Haskell,  Ih.  654  ;  Davis 
V.  Simpson,  5  Har.  &  J.  147;  Boyd  v. 
Hawkins,  2  Bat.  &  Dev.  Eq.  207  ;  Wade 
V.  Pettibone,  11  Ohio,  57  ;  Mills  v.  Good- 
sell,  5  Conn.  475  ;  Prevost  v.  Gratz,  1 
Peters,  C.  C.  368  ;  Harrington  v.  Brown, 
5  Pick.  519  ;  Denn  v.  McKnight,  6  Halst. 
585  ;  Wilson  v.  Troup,  2  Cow.  196  ;  7 
Johns.  Ch.  25  ;  Jackson  v.  Woolsey,  11 
Johns.  446  ;  Denn  v.  Wright,  2  Halst.  175. 
And  such  sale  is  capable  of  confirmation. 
Prevost  u.  Gratz,  1  Peters,  C.  C.  368  ; 
Jackson  v.  Woolsey,  11  Johns.  446 ;  Gal- 
latin V.  Cunningham,  8  Cow.  361  ;  Crowe 
V.  Ballard,  3  Bro.  C.  C.  120,  note  (c)  ; 
Gwynnes).  Heaton,  1  Bro.  C.  C.  3,  note'(l). 
But  in  all  these  cases,  if  the  principal, 
after  a  full  knowledge  of  all  the  circum- 
stances, deliberately  ratifies  the  act  of  the 
trustee  or  acquiesces  in  it  for  a  great  length 
of  time,  it  will  become  obligatory  upon 
him  ;  not  by  its  own  intrinsic  force,  but 
from  the  consideration  that  he  thereby 
waives  the  protection  intended  by  the  law 
for  his  own  interests,  and  deals  with  the 
trustee  as  a  person,  quoad  hoc,  discharged 
of  his  fiduciary  character.  Hawley  v.  Cra- 
mer, 4  Cow.  717  ;  Van  Epps  v.  Van  Epps,  9 
Paige,  237  ;  Scott  v.  Davis,  2  Myl.  &  C. 
87  ;  Prevost  v.  Gratz,  1  Peters,  0.  C.  368  ; 
Fox  v.  Mackreth,  2  Bro.  C.  C.  400,  401  ; 
Hayward  v.  Ellis,  13  Pick.  276 ;  Ball  v. 
Carew,  lb.  28. 

Length  of  time  will  not,  however,  fur- 
nish a  presumption  of  acquiescence  in  such 
a  purchase,  unless  it  appears  that  the 
cestui  que  trust  had  notice  that  the  trus- 
tee had  become  a  purchaser.  Prevost  v. 
Gratz,  1  Peters,  C.  C.  370  ;  Schieff'elin  v. 
Stewart,  1  Johns.  Ch.  620  ;  Quarles  v. 
Lacy,  4  Munf.  251  ;  McGuire  v.  Mc- 
Gowan,  4  Dess.  486 ;  Perry  v.  Dixon,  lb. 
604  ;  Anderson  v.  Fox,  2  Hen.  &  M.  245  ; 
Eichelberger  v.  Barintz,  1  Veates,  307  ; 
Hawley  v.  Marcius,  7  Johns.  Ch.  174  ;  Ex 
parte  Wiggins,  1  Hill,  Eq.  354  ;  Davis  v. 
Simpson,  5  Har.  &J.  147  ;  Boydi).  Hawk- 
ins, 2  Bat.  &  Dev.  Eq.  207 ;  Lazarus  v. 
Bryson,  3  Binn.  54  ;  Campbell  v.  Penn. 
Life  Ins.  Co.,  2  Whart.  63  ;  Brackenridge 
V.  Holland,  2  Blackf.  377  ;  Wade  v.  Petti- 
bone, 11  Ohio,  57 ;  Mills  v.  Goodsell,  5 
Conn.  475  ;  Lovell  v.  Briggs,  2  N.  H.  218; 
Currier    v.    Green,    lb.   225.      And    see 


466 


COMMENTARIES   ON   SALES. 


[book   II. 


Ryder  v.  Bickerton,  3  Swans.  81 ;  Harden 
V.  Parsons,  1  Eden,  145  ;  Walker  v.  Sy- 
monds,  3  Swans.  64  ;  Broadhurst  v.  Bal- 
g\iy,  1  Y.  &  C.  Ch.  16;  Phillipson  v. 
Gatty,  7  Hare,  616  ;  affirmed  2  H.  &  Tw. 
459  ;  Muneh  v.  Cockerell,  5  Myl.  &  G. 
179  ;  Hawkins  v.  Gardner,  2  Sm.  &  G. 
441  ;    Farrar   v.    Barraclough,    lb.    231  ; 


Be  MoKenna,  5  L.  T.  n.  s.  241  ;  Far- 
rant  V.  Blanchford,  1  De  G.  J.  &  S. 
107;  Aveline  v.  Mellhuish,  2  De  G  J.  &S. 
288 ;  Life  Assoc,  of  Scotland  v.  Siddall, 
3  De  G.  F.  &  J.  58  ;  Butler  v.  Carter,  L.  E. 
5  Eq.  276  ;  Griffiths  v.  Porter,  25  Beav. 
236 ;  lie  Cross,  20  Ch.  Div.  109,  as  to 
acquiescence. 
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PART   VII. 
PARTNERS'   SALES. 

1.  What  Constitutes  a  Partnership. 

The  contract  of  partnership,  according  to  the  civil  law,  is 
nothing  otherwise  than  the  contract  of  agency.^ 

A  man  who  allows  another  to  carry  on  trade,  whether  in  his 
own  name  or  not,  to  buy  and  sell,  and  to  pay  over  all  the  profits 
to  him,  is  undoubtedly  the  principal,  and  the  person  so  employed 
is  the  agent,  and  the  principal  is  liable  for  the  agent's  contracts 
in  the  course  of  his  employment.  So,  if  two  or  more  agree  that 
they  should  ostensibly  carry  on  a  trade,  and  share  the  profits  of  it, 
each  is  a  principal,  and  each  is  an  agent  for  the  other,  and  each  is 
bound  by  the  other's  contracts  in  carrying  on  the  trade,  as  much 
as  a  single  principal  would  be  by  the  act  of  an  agent,  who  was  to 
give  the  whole  of  the  profits  to  his  employer.  Hence  it  becomes  a 
test  of  the  liability  of  one  for  the  contract  of  another,  that  he  is  to 
receive  the  whole  or  a  part  of  the  profits  arising  from  that  contract 
by  virtue  of  the  agreement  made  at  the  time  of  the  employment.^ 

For  a  hundred  years  the  common-law  cases  wandered  away 
from  the  principles  of  the  civil  law,  as  stated  above,  in  reference 
to  the  test  of  a  partnership.  "  Perhaps  the  maxim  that  he  who 
partakes  the  advantage  ought  to  bear  the  loss,  often  stated  in 
the  earlier  cases  on  this  subject,  is  only  the  consequence,  not  the 
cause,  why  a  man  is  made  liable  as  a  partner."  ^ 

Among  the  various  tests  in  the  old  cases,  as  to  the  existence  of 
a  partnership,  were  (1)  the  sharing  in  the  profits  ;  (2)  the  shar- 
ing in  the  profits  as  profits,  not  as  wages,  etc.;  (3)  the  sharing 
in  the  net  rather  than  in  gross  profits ;  (4)  the  being  entitled  to 
an  account  of  the  profits.* 

1  Pothier   says,  —  "  Contractus  societa-  arise  on  this  subject,  if  this  true  principle 

tis    noil    secus    ac   contractus     mandati."  were  more  constantly  kept  in  view."    Per 

Pand.  lib.  17,  tit.  2,  Introduction.      "The  Lord  Wensleydale,  in  Cox  v.  Hickman,  8 

law  a.s  to  partnership   is   undoubtedly  a  H.  of  L.  Cas.  268,  312. 
branch  of  the  law  of  principal  and  agent ;  ^  Cox  v.  Hickman,  Hid. 

and  it  would  tend  to  simplify  and  make  '  Cox  v.  Hickman,  Ibid. 

more  easy  of  solution  the  questions  which         *  Grace  v.  Smith,  2  W.  Bl.  99  ;  Waugh 
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In  Ex  parte  Hamper  (swpra),  Lord  Eldon  said:  "The  cases 
have  gone  farther  to  this  nicety ;  upon  a  distinction  so  thin,  that 
I  cannot  state  it  as  established  upon  due  consideration ;  that  if  a 
trader  agrees  to  pay  another  person  for  his  labor  in  the  concern 
a  sum  of  money,  even  in  proportion  to  the  profit,  equal  to  a  cer- 
tain share,  that  will  not  make  him  a  partner ;  but  if  he  has  a 
specific  interest  in  the  profits  themselves,  as  profits,  he  is  a  part- 
ner." And  again :  "  It  is  clearly  settled,  though  I  regret  it,  that, 
if  a  man  stipulates,  that,  as  the  reward  of  his  labor,  he  shall  give, 
not  a  specific  interest  in  the  business,  but  a  given  sum  of  money 
even  in  proportion  to  a  given  quantum  of  the  profits,  that  will  not 
make  him  a  partner ;  but  if  he  agrees  for  a  part  of  the  profits,  as 
such,  giving  him  a  right  to  an  account,  though  having  no  property 
in  the  capital,  he  is,  as  to  third  persons,  a  partner;  and  in  a 
question  with  third  persons  no  stipulation  can  protect  him  from 
loss."  1 

The  doctrines  in  these  cases  have  been  largely  acted  upon  in 
this  country .2 

The  case  of  Cox  v.  Hickman  ^  brought  back  the  law  in  princi- 
ple to  where  it  started  in  the  civil  law.  That  case  has  been  re- 
peatedly followed.  In  Kilshaw  v.  Jukes,*  it  was  held,  on  the 
authority  of  Cox  v.  Wickman,  that  the  test  whether  a  person  who 
is  not  an  ostensible  partner  in  a  trade,  is,  nevertheless,  in  con- 
templation of  law,  a  partner,  is  —  not  whether  he  is  entitled  to 
participate  in  the  profits  ;  although  this  affords  cogent,  often 
conclusive,  evidence  of  it  —  but  whether  the  trade  has  been  car- 
ried on  by  persons  acting  on  his  behalf.  There  is  this  thing  cer- 
tain, that  if  the  test  of  partnership  were  simply  as  to  the  right 
of  sharing  in  the  profits  of  a  business,  then  not  only  would  Cox 
V.  Hickman — -holding,  as  it  does,  that  the  creditors  of  a  concern, 
the  business  of  which  was  carried  on  by  trustees,  the  profits  of 

V.  Carver,  2  H.  Bl.  235 ;  Hoare  v.  Dawes,  69 ;  Champion  v.  Bostwick,  18  Wend.  175; 

1  Doug.  371  ;  Coope  v.  Eyre,  1  H.  Bl.  37;  Vandenburgh    v.    Hull,   20   Wend.    70  ; 

Hesketh  c.  Blanchard,  i  East,  144  ;  Ex  Thompson  v.  LSnow,  4  Greenl.  264 ;  Cutter 

parte  Eowlandson,   1  Rose,  91  ;   Ex  parte  v.  Winsor,  6  Pick.  335  ;'  Bailey  v.  Clark, 

Hamper,  17  Ves.  403.  6  Pick.  372  :  Turner  v.  Bissell,  14  Pick. 

1  Ibid,  at  pp.  404,  412.  See  further  193;  Hardin  v.  Foxcroft,  6  Greenl.  76;  Ber- 
Ex  parte  Langdale,  18  Ves.  300  ;  Ex  thold  v.  Goldsmith,  24  How.  536  ;  Gibson 
parte  Watson,  19  Ves.  409  ;  Ex  pa.rte  v.  Stone,  43  Barb.  285  ;  Voorhees  v.  Jones, 
Hodgkinson,  19  Ves.  291  ;  M  re  Colbeck,  5  Dutch.  270  ;  Stevens  v.  Faucet,  24  111. 
Buck,  48  ;  Ex  parte  Digby,  1  Deac.  341 ;  483  ;  Robbins  v.  Laswell,  27  111.  365 ; 
Tench  V.  Roberts,  6  Madd.  145  ;  Wither-  Fawcett  v.  Osborn,  32  111.  411  ;  Macy  v. 
ington  V.  Herring,  3  Moo.  &.  P.  30  ;  Combs,  15  Ind.  469  ;  Reynolds  v.  Hicks, 
Cheap  u.  Craraond,  4  B.  &  Aid.  663  ;  19  Ind.  113  ;  Braley  v.  Goddard,  49  Me. 
Wilkinson  v.  Frazier,  4  Esp.  182;  Perrot  108;  Atherton  v.  Tilton,  44  N.  H.  452; 
V.  Bryant,  2  Y.  &  C.  61  ;  Mair  v.  Glennie,  Whitney  v.  Ludington,  17  Wis.  140  ; 
4  M.  &  S.  240  ;  Barry  v.  Nesham,  3  C.  B.  Wright  v.  Davidson,  13  Minn.  449. 

641.  8  8  H.  of  L.  Cas.  268. 

2  See   Loomis  v.   Marshall,  12   Conn.  «  3  B.  &  S.  847. 
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which  were  to  go  to  the  creditors,  and  yet  that  this  did  not  con- 
stitute the  creditors  partners  with  the  trustees— be  wrongly  de- 
cided, but  all  that  large  class  of  cases  which  holds  that  clerks, 
sailors,  etc.,  who  may  be  paid  their  wages  by  a  share  of  the  gross 
or  net  profits,  would,  also,  be  wrongly  decided.  Not  only  so,  but  in 
very  many  cases,  in  which  a  mere  co-ownership  exists  in  property, 
where,  by  virtue  of  such  co-ownership  there  is  a  participation  in 
the  profit  derived  from  the  hire  or  other  use  of  the  property,  it 
would  have  to  be  held  that  a  partnership  existed.  But  it  is  quite 
clear  that  in  a  simple  co-ownership,  while  the  co-owners  might 
have  the  right  to  divide  the  profits  gained  from  the  hire  or  other 
use  of  the  property,  this  would  not  constitute  a  partnership,  nor 
make  the  mere  co-owners  liable  as  partners.i  Yet,  while  the 
co-ownership  would  entitle  the  co-owners  to  a  share  of  the  profits 
resulting  from  the  hire  or  use  of  the  common  property,  and  still, 
as  we  have  seen,  this  would  not  constitute  them  partners,  mere 
co-owners,  as  such,  would  not  possess  the  power  necessarily  and 
inseparably  connected  with  the  contract  of  partnership,  that  of 
agency,  as  laid  down  in  our  citation  from  Pothier,  and  as  decided 
by  Cox  V.  Hickman  and  the  other  cases  which  have  followed  it.  For 
a  mere  co-owner  simply  represents  himself  and  his  co-ownership 
of  the  common  property,  and  he  has  no  power,  by  his  contracts,  to 
bind  his  co-owner,  or  to  exercise  as  between  them  any  powers  re- 
sulting from  the  relationship  of  principal  and  agent.^ 

Bullen  V.  Sharp  ^  is  another  case  following  Cox  v.  Hickman.* 
The  facts  were  as  follows  :  S.,  being  about  to  commence  business 
as  an  underwriter  at  Lloyd's  through  the  agency  of  F.,  in  consid- 
eration of  the  defendant  (the  father  of  S.),  engaging  with  F.  to 
hold  a  sum  of  £5,000  available  for  his  son  for  the  purpose  of 
carrying  out  the  arangement,  gave  the  defendant  the  following 
memorandum :  "  In  consideration  of  your  guaranteeing  me  to  the 
extent  of  £5,000  in  my  business  of  underwriter,  until  by  such 
business  I  shall  make  or  acquire  from  the  profits  thereof  £5,000, 

1  Kay   «.    Johnston,    21    Beav.    536  ;  ^  See  2  Wash,   on  Real  Property,  p. 

Quackenbush  v.  Sawyer,  Hi  Cal.  439  ;  Post  685   et  seq.   "  Tenants  in  Common,"  and 

V.  Kimberley,   9   Johns.   470  ;   Hawes   v.  cases  cited.      And  see  Lit.  §§  311,  321  ; 

Tillinghast,  1  Gray,  289  ;   Saville  v.  Rob-  Co.  Lit.  200  a  ;  Rehoboth  v.  Hunt,  1  Pick, 

ertson,  4  T.    R.    720;    Hoare  «.    Dawes,  224;  Brisco  u.  McGee,  2  J.  J.  Marsh.  370; 

Doug.  371  ;   Coope  ■».  Eyre,  1  H.  Bl.  37  ;  Allen  v.  Gibson,  4  Rand.  468  ;  Johnson  v. 

Holmes  v.  The  United  Ins.  Co.,  2  Johns.  Harris,  5  Hayw.  113;  Hines  v.  Frantham, 

238  ;   Finckle  v.  Stacey,   Sel.  Cas.  Ch.  9  ;  27    Ala.    359  ;     Hughes    v.    Holliday,    3 

Reggio  V.  Braggiotti,  7  Cush.  166  ;  Rice  v.  Greene,  30  ;  Young  v.  Adams,  14  B.  Mon. 

Austin,  17  Mass.  197  ;  Hazard  v.  Hazard,  127;  Williams  on  Personal  Property,  282. 
1  Story,  371;   Gill  v.  Kuhn,  6   S.  &  R.         »  Bullen  u.  Sharp,  18  C.  B.  N.  s.  614, 

333  ;    Turner  v.  Bissell,  14  Pick.   192 ;  reversed,    on  appeal,   in    the  Exchequer 

Loomis  V.  Marshall,  12  Conn.  69;  Putnam  Chamber;   L.  R.  1  C.  P.  86;   35  L.  J. 

V.  Wise,  1  Hill,  239  ;  Hesketh  v.  Blanch-  C.  P.  105. 
ard,  4  East,  144;   Muzzy  v.  Whitney,  10         «  8  H.  L.  Cas.  268. 
Johns.  228. 
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after  providing  for  all  known  losses,  I  hereby  promise  and  agree 
to  pay  to  you  during  your  life,  in  case  I  shall  so  long  live,  an 
annuity  of  ^500,  being  equal  to  £10  per  cent  per  annum  on 
£5,000,  and  further,  that,  if  at  the  end  of  three  years  from  the 
date  hereof,  it  shall  appear  that  one  fourth  of  the  net  average 
annual  profits  during  that  period  made  by  me  in  the  said  business 
shall  amount  to  more  than  £500,  the  said  annuity  shall  thence- 
forth be  increased  to  a  yearly  sum  equal  to  one  fourth  of  such 
net  average  annual  profits  made  by  me  in  the  said  business  dur- 
ing the  said  three  years."  And  the  memorandum  concluded  with 
these  words  ;  "  Moreover,  in  no  case  are  you  to  be  considered  as 
a  partner  with  me  in  the  said  business  of  an  underwriter."  It 
was  held,  by  the  Court  of  Common  Pleas,  and  affirmed  on  this 
point  by  the  Exchequer  Chamber,  that  this  memorandum  did  not 
constitute  the  defendant  a  partner  with  his  son.  By  a  settlement 
afterwards  made  on  his  marriage,  S.  assigned  to  the  defendant 
and  one  D.,  as  trustees,  "  all  and  singular  the  sums  of  money, 
earnings,  profits,  and  emoluments  which  are  now  in  the  hands  of 
F.,  and  all  such  as  shall  hereafter  come  into  the  hands  of  P,  on 
account  or  in  respect  of  the  said  underwriting  business."  The 
deed  also  contained  a  power  of  attorney,  authorizing  the  defend- 
ant and  his  co-trustee  to  receive  the  whole  proceeds  of  the  business ; 
and  the  first  trust  was  to  pay  the  defendant  £500  a  year,  with  an 
additional  sum  when  the  profits  of  the  business  should  have  real- 
ized a  given  sum,  and  a  covenant  that,  when  the  accumulated 
profits  sliould  have  reached  £8,500,  and  continued  at  that  amount 
without  reduction  for  two  years,  the  trustees  should  re-assign  to  S. 
"  the  said  monies  and  profits  arising  from  the  aforesaid  underwrit- 
ing business."  In  an  action  upon  a  policy  signed  by  F.  in  the 
name  of  S.,  it  was  held  by  the  Exchequer  Chamber,  Pigott,  B., 
and  Shee,  J.,  dissenting,  reversing  the  judgment  of  the  Common 
Pleas,  that  the  marriage-settlement  did  not,  either  alone  or  in 
conjunction  with  the  memorandum,  render  the  defendant  liable 
as  a  partner  with  S.  in  his  underwriting  business. ^ 

'  It  is  notable  in  this  case  that  it  was  of  that  tribunal  is  binding,  not  only  on 
conceded  on  all  sides  that  they  were  bound  all  inferior  tribunals  in  this  country,  but 
by  the  decision  of  Cox  v.  Hickman,  8  H.  even  on  that  House  itself  when  sitting 
L.  C.  268.  Blackburn,  J.,  correctly  stated  judicially."  Bnllen  v.  Sharp,  L.  R.  1  C. 
the  effect  o(  that  case  thus  :  "The  case  of  P.  at  p.  108.  Pigott,  B.,  one  of  the  two 
Cox  V.  Hickman  being  a  decision  of  the  dissenting  judges,  also  said,  "  The  princi- 
House  of  Lords,  the  ultimate  Court  of  pie  of  the  law  applicable  to  the  case  is 
Appeal,  overrules  all  earlier  authorities  in-  stated  in  Cox  v.  Hickman,  in  a  very  clear 
consistent  with  that  decision,  and,  so  far  jndgment  of  Lord  Cranworth,  thus  :  — 
as  the  judgment  goes,  fixes  the  law  in  this  'The  real  ground  of  liability  [as  a  part- 
country.  We  are  not  bound  by  all  that  ner|  is,  that  the  trade  has  been  carried  on 
13  said  in  the  course  of  a  judgment  of  the  by  persons  acting  on  his  behalf  [that  is  on 
House  of  Lords  ;  but  that  which  appears  behalf  of  the  person  sought  to  be  made 
to  be  the  rule  established  by  the  decision  •  liable],  so  that  he  would  stand  in  the  rela- 
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As  was  stated  in  BuUen  v.  Sharp,i  the  holding  in  Cox  v.  Hick- 
man 2  is  conclusive  on  all  courts  in  England.     In  this  country,  as 


tion  of  principal  towards  the  persons  act- 
ing ostensibly  as  the  traders,  by  whom  the 
liabilities  have  been  incurred,  and  under 
whose  management  the  profits  have  been 
made.'     Now,  applying  this  exposition  of 
the  law  of  partnership  to  the  facts  of  the 
present  case   1    find  that  the  contract  is 
made  by  F.  in  Sharp,  Jr.'s,  name,  and  the 
question  therefore  is,  whose  agent  was  F.  ? 
or  in  other   words,    although  apparently 
acting  for  Sharp,  Jr.,  alone,  was  he  really 
acting  for  both  the  Sharps  ?  "    Ibid.,  at  p. 
105.    The  other  dissenting  judge  Shee,  J., 
after  dealing,  at  p.  98,  with  the  question 
arising  under    the    memorandum,    alone, 
securing  the  payment  of  the  annuity  of 
£500,  thus:  —  "Though  fixed  apparently, 
on  an  estimate  of  the  probable  amount  of 
profits,  and  to  increase  with  an  increase 
of  profits,  it  was  not  necessarily,  or  even 
probably,  in  the  first  instance,  payable  out 
of  profits  ;   and  regard  being  had  to  the 
consideration   for  it,   was  not  within,  or 
was  barely  within,  the  mischief  to  prevent 
which  the  sharing  of  the  profits  has  been 
considered  in  many  cases  as  cogent,  though 
not  conclusive,  evidence  of  a  partnership, 
and  liability  for  its  debts.     Whether  the 
£500  annuity  was  in  fact  paid  to  the  de- 
fendant out  of  the  profits  or  not,  the  de- 
fendant would  not  rebus  sic  stantibus,  have 
been  liable  for  its  debts.     The  definition 
of  a  partnership,  —  '  Contractus  consensu- 
alis  de  re  vel  operis  communicandis  lucri 
in  commune  faciendi  causa '  ( L.  63,  pr.  ff . 
Societate),  was  not  satisfied  by  the  relation 
between  him  and  his  son.     They  did  not 
intend  to  be  partners  ;  and  the  business  was 
not  carried  on  by  the  defendant  or  by  any 
other  person  on  his  behalf,  in  partnership 
or  not  in  partnership  with  him  :  "  —  pro- 
ceeds to  deal  with  the  other  question  thus: 
"  This  state  of  things,  however,  was  mate- 
rially  altered  under  the  marriage  settle- 
ment, after  the  marriage  of  Sharp,  Jr.  .  .   . 
Previously  to  the  date  of  marriage,  unless 
we  assume,  which  there  seems  no  ground 
for  doing,  the  whole  scheme  to  have  been 
illusory  and  collusive  from  its  inception, 
the  defendant  had  no  more  to  do  with  the 
carrying  on  by  himself  or  his  agent  of  the 
underwriting  business  than  Cox  or  Wheat- 
croft,  in  the  case  of  Cox  v.  Hickman,  had 
in  carrying  on  the   business  of  the  new 
firm  of  the  Stanton  Iron  Company  for  the 
benefit  of  the  creditors  of  the  old  firm  of 
Smith  &  Co.     After  the  date  of  the  mar- 
riage,  the  defendant  had  as  much  to  do 
with  the  carrying  on  of  the  underwriting 
business,  as  the  trustees  in  Cox  v.  Hick- 
man had  in  carrying  on  by  any  agents  they 

1  L.  R.  1  C.  P.  at  p.  108. 


might  employ,  the  business  of  the  Stanton 
Iron  Company  for  the  benefit  of  the  cred- 
itors of  Smith  &  Co.    The  business  of  the 
Stanton  Iron  Company,  in  Cox  v.  Hick- 
man, was  the  business  of  the  trustees,  car- 
ried on  by  them  for  objects  with  which  the 
parties  dealing  with  them  had  no  concern  ; 
the  trustees  were,  therefore,  held  liable  for 
its  debts.     In  this  case,  the  underwriting 
business  had  become  the  business  of  the 
defendant  and  Deunison  (the  defendant's 
co-tmstee),  and  they,  as  I  think,  had  be- 
come  liable   for   its   debts ;    not   because 
they  shared  the  profits,  which  one  of  them 
did  not   share,   but  because  it  was  their 
business,  carried  on  for  them  with  their 
funds,  by  F. ,  as  their  agent,  in  the  name 
of  Sharp,  Jr.,  at  a  salary  to  be  paid  to  F. 
by  himself  out  of  their  capital  which  he 
held,  or  out  of  profits  which  he  made  for 
them."     It  will  thus  be  seen  that  both  of 
the  dissenting  judges  fully  assented  to  the 
law  as  laid  down  iu  Cox  v.  Hickman,  and 
both  thereby  concurred  in  the  fact  that 
the  old  doctrine  of  Waugh  v.  Carver,   2 
H.  Blk.  235,  that  "  he  who  takes  a  moiety 
of   all   the   profits   indefinitely,    shall   by- 
operation  of  law,  be  liable  to  losses,  if 
losses  arise,  upon  the   principle   that   by 
taking  a  part  of  the  profits  he  takes  from 
the  creditors  a  part  of  that  fund  which  is 
the  proper  security  to  them  for  the  pay- 
ment of  their  debts,"  was  expressly  over- 
ruled, and  is  not  law.    It  is  also  observable 
that  Shee,  J.,  considered  the  defendant  in 
BuUen  v.  Sharp,  no  further,  or  otherwise 
liable  as  a  partner  than  was  his  co-trustee, 
Dennison,  who  was  not  to  share  the  profits 
at  all  ;   who  was  not  made  a  party  to  the 
action,  and  against  whom  no  claim  what- 
ever  of   liability   had   been   made.      The 
only  question  in  dispute  in  the  Exchequer 
Chamber  was,  not  as  to  whether  the  de- 
fendant's right  to  the  profits  made  him  a 
partner  with  Sharp,  Jr.,  but  whether  F. 
in  carrying   on  the  business  as  agent  of 
Sharp,    Jr.,    was   not   also    doing    so    as 
agent  of  the  trustees.      This  case  differs 
from  that  of  Cox  y.   Hickman,  inasmuch 
as  in  that  case  the  trustees  were  carrying 
on   the   business,  and   it   was   sought   to 
make  the  creditors,  who  were   to  receive 
the  profits,    liable   as   partners  with   the 
trustees,  and  it  was  held  that  the  receipt 
of  the  profits  did  not  constitute  them  part- 
ners.    In  Bullen  v.  Sharp,  it  was  sought 
to  make  one  of  the  trustees  under  a  mar- 
riage settlement  liable  for  the  losses,  be- 
cause  it   was   claimed   the   business   was 
really  his,  as  well  as  that  of  his  son.    The 
court  in  this  case,  in  addition  to  unani- 

2  8  H.  L.  C.  268. 


472  COMMENTAEIES  ON   SALES.  [BOOK   11. 

mere  authority,  although,  on  that  ground,  entitled  to  every  respect, 
it  is,  of  course,  not  conclusive.  But,  as  regards  both  Cox  v.  Hicli- 
man  and  Bullen  v.  Sharp,  so  far  as  these  cases  are  correctly  de- 
cided and,  therefore,  so  far  as  they  are  sound  law,  they  are  as 
much  binding  on  that  ground  in  this  country,  and  in  all  other 
places  where  the  principles  of  the  common  law  govern,  as  they  are 
in  England. 

The  question  is  of  sufficient  importance,  and  has  been  involved 
in  so  much  doubt  as  to  justify  its  further  consideration.  It  is  not, 
of  course,  claimed  that  the  doctrine  of  agency  is  alone  necessarily 
the  criterion  by  which  to  judge  in  every  case  whether  a  partner- 
ship exists  or  not,  because  the  relation  of  principal  and  agent  may 
exist  and  does  exist  in  many  cases  where  there  is  no  partnership. 
But  the  principle  is,  that  where  there  is  a  partnership  existing, 
necessarily  there  exists  between  the  parties  the  relationship  of 
principal  and  agent,  and  where  this  is  wanting,  the  relationship 
between  the  parties  is  not  that  of  partners  ;  the  general  principle 
as  to  agency  applying  to  partnership  as  well,  that  a  liability  may 
be  created  by  holding  out  another  as  an  agent,  or  by  one  holding 
himself  out  as  a  partner,  when,  in  fact,  there  was  no  agency  on 
the  one  hand  or  partnership  on  the  other. 

On  the  other  hand,  we  think  it  is  equally  as  clear  that  the  test 
in  Waugh  v.  Carver,^  is  not  sound  ;  that,  where  this  relationship 
of  principal  and  agent  are  wanting,  both  of  the  elements  of  being 
entitled  to  a  share  of  the  profits  and  having  to  bear  a  share  of  the 
losses,  may  be  found,  and  yet  the  contract  of  partnership  may  not 

mously  assenting  to  the  correctness  of  the  sibility,  for  a  thing  repugnant  in  itself, 
decision  of  Cox  D.  Hickman,  held  that  the  viz.,  that  the  contract  should  be  made 
business  was  not  carried  on  by  the  trustees,  with  him,  for  his  benefit,  but  not  to  bind 
but  by  Sharp,  Jr.,  by  his  agent,  F.,  and  him."  Then  on  a  full  e.xamination  of  the 
that  the  trustees  were  not  liable  ;  the  de-  facts  —  the  liability  from  mere  participa- 
fendant,  not  any  more  than  his  co-trustee,  tion  in  the  profits  being  eliminated  fiom 
Bramwell,  B.,  met  the  question  fairly,  the  case, — the  learned  baron  finds  that, 
thus  :  "  If  the  defendant  was  really  the  as  admitted  in  the  statement  ot  facts  in 
principal,  or  one  of  the  principals,  in  the  the  special  case,  "  F.  carried  on  the  under- 
transaction;  if  those  who  really  acted  were  writing  business  for  Sharp,  Jr.,  until  and 
hia  agents  ;  if,  on  the  truth  appearing,  he  at  the  time  of  making  the  policy,"  and 
had  a  right  to  say  the  contract  was  made  that  the  defendant  was  not  liable.  We 
with  him,  and  to  enforce  it,  he  ought  to  think  there  was  no  escape  from  such  hold- 
be  and  would  be  liable.  As,  for  instance,  ing,  and  that  both  Cox  v.  Hickman,  and 
if  there  was  a  business  which  required  the  Bullen  v.  Sharp,  are  sound  law.  We  here, 
buying  of  goods  on  credit,  and  if  a  per-  incidentally  notice  that  Mr.  Baron  Bram- 
son  tried  to  carry  it  on  in  the  name  of  well  ridicules  that  distinction,  —  wire 
an  agent,  whether  such  agency  was  an  drawn  to  attenuation,  —  that  Mr.  Justice 
agency  of  a.  partnership  or  any  other,  so  Story  calls  "  satisfactory,"  that  of  the  two 
that,  upon  the  purchase  of  goods  by  the  servants  of  a  firm,  the  one  who  receives 
agent  or  partner,  the  property  vested  a  tenth  of  the  profits  is  liable  for  its  debts, 
wholly  or  in  part  in  the  first-named  per-  and  the  other  who  receives  a  sura  equal  to 
son,  then  he  would  be,  as  it  seems  to  me,  a  tenth  is  not.  See  Story  on  Partn.  §  32 
liable,  though  he  had  stipulated  with  his  et  seq. 
agent  or  partner  that  he  should  not  be ;  '  2  H.  Bl.  235. 
because  he  would  have  tried  for  an  impos- 
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exist,  either  as  between  the  parties  themselves  or  as  to  third  per- 
sons. Even  before  the  principle  that  sharing  in  the  profits  made 
one  a  partner,  with  the  ground  on  which  it  rested,  that  that  was 
taking  from  the  funds  to  which  tlae  creditors  had  a  right  to  look, 
was  refuted  in  Cox  v.  Hickman,  the  cases  were  numerous  in  which 
it  was  held  that  a  clerk  might  receive  a  share  of  the  profits  as 
wages,  and  yet  not  be  a  partner. 

But  it  is  stated,  in  effect,  in  one  of  the  late  English  cases,  not- 
withstanding the  holding  in  Cox  v.  Hickman,  that  there  has  been 
no  case  which  has  decided  that  where  there  has  been  a  participa- 
tion in  both  profits  and  losses,  that  a  partnership  has  not  existed.^ 
We  think,  however,  that  this  is  wrong.  In  the  very  case  of  Cox 
V.  Hickman,  the  creditors,  who  were  decided  by  the  House  of 
Lords,  not  to  be  partners,  while  they  were  to  participate  in  the 
profits  in  payment  of  their  claims,  would  also  have  to  bear  the 
losses  resulting  from  the  business  to  the  relative  extent  of  their 
several  claims.  It  was  this  very  fact  with  which,  in  Cox  v.  Hick- 
man, the  House  of  Lords  stood  confronted,  that  the  business  was 
to  be  carried  on  by  the  trustees  for  the  actual  profit  or  loss  of  the 
creditors,  that  forced  them  to  an  investigation  of  the  rule  in 
■Waugh  V.  Carver,  and  to  its  overthrow.  For,  in  only  one  degree 
more  remote,  any  ordinary  creditor  of  one  carrying  on  business  is 
affected  by  the  profits  and  losses  of  his  debtor  than  was  tlie  case 
in  Cox  V.  Hickman  ;  and  had  the  creditors  in  that  case  been  held 
liable  as  partners,  because  the  business  was  carried  on  by  trustees, 
it  would  be  difficult,  on  principle,  to  stop  short  there ;  but,  con- 
sistently, as  the  next  step,  the  creditors  should  be  held  liable  as 
partners  with  their  debtor,  where  the  business  was  carried  on  by 
himself,  as  ordinarily,  without  the  intervention  of  trustees,  and  not 
with  them  as  in  Cox  v.  Hickman. 

Again,  in  that  very  common  case  of  whaling  voyages,  where  the 
officers  and  crew  receive  their  wages  by  a  certain  "  lay  "  in  pro- 
portion to  the  oil  obtained,  they  are  not  only  entitled  to  their 
agreed  share  of  the  gain  from  the  oil  obtained,  but  are  liable  to 
their  share  of  the  loss  to  the  extent  of  their  wages  —  their  contri- 
bution to  the  capital  —  if  the  fishing  should  prove  a  failure.  The 
case,  too,  of  the  clerk  who  is  to  receive  his  salary  from  a  share  of 
the  profits,  is  one,  also,  where  the  clerk  shares  in  the  loss  to  the 
extent  of  his  wages  where  the  losses  are  as  great  as  the  profits. 
So  mere  co-owners  of  some  descriptions  of  personal  property,  as 
live  stock  (the  relationship  of  principal  and  agent  not  existing), 
might  be  mutual  sharers  in  the  increase  and  from  the  hiring 
of  the  common  property,  and  liable  relatively  also  to  the  losses 

1  See  Ex  parte  Delhasse,  7  Ch.  Div.  522,  citing  Lind.  on  Partn.,  3d  ed.  p.  19. 
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resulting  from  depreciation  or  death,  and  yet  be  simply  co-owners, 
as  they  very  frequently  are,  and  not  partners. 

On  the  other  hand,  one  might  be  a  member  of  a  firm,  with  all 
the  liabilities  as  such  as  to  third  parties,  and  yet,  as  between  them- 
selves, not  be  liable  to  a  share  of  the  losses.  And  it  would  also 
be  within  the  power  of  the  members  of  a  firm  to  agree  that,  for  a 
certain  specified  time,  one  of  their  number  might  have  no  right  to 
a  share  in  the  profits,  and  yet,  as  between  themselves  and  as  to 
third  parties,  still  be  a  member  of  the  firm,  having  his  capital  in 
it,  and  having  his  rights  and  powers  as  to  tlie  management  of  the 
business,  with  all  his  legal  remedies  as  a  partner,  as  before  or 
after  the  limited  specified  time  in  which  he  was  not  to  receive  a 
share  of  the  profits.^ 

Since  the  case  of  Cox  v.  Hickman  was  decided,  some  confusion 
has  arisen  with  reference  to  tlie  principle  which  has  been  decided 
by  that  case,  which  renders  it  necessary,  for  an  accurate  statement 
of  the  law,  that  we  should  examine  it  still  further.  In  the  Irish 
case  of  Shaw  v.  Galt,^  O'Brien,  J.,  after  quoting  from  the  judg- 
ments of  Lord  Wensleydale  and  Lord  Oranworth,  in  Cox  v.  Hick- 
man, says  with  reference  to  those  passages  :  "  The  principle  to  be 
collected  from  them  appears  to  be,  that  a  partnership,  even  as  to 
third  parties,  is  not  constituted  by  the  mere  fact  of  two  or  more 
persons  participating  or  being  interested  in  the  net  profits  of  a 
business  ;  but  that  the  existence  of  such  partnership  implies  also 
the  existence  of  such  a  relation  between  those  persons  as  that '  each 
of  them  is  a  principal,  and  each  an  agent  for  the  others.^  " 

This  is  spoken  of  approvingly,  in  Holme  v.  Hammond,^  by  two  of 
the  judges  who  sat  in  the  case  of  Cox  v.  Hickman.*  One  of  them, 
Martin,  B.,  says  :  "  Lord  Wensleydale  and  Lord  Cranworth  took 
part  in  the  judgment,  and  it  seems  to  me  that  the  principle  on  which 

1  As  to  whether  the  partners  are  prin-  the   Bible  was  true  because  an  infallible 

cipals   and  agents  or  not  is  open  to   be  church  said  so,  and  they  knew  the  church 

tested,  as  was  done  in  Bullen  v.  Sharp,  was  infallible  because  the  Bible  said  so. 

not  on  the  assumed  ground  that  they  are  It  was  simply  because  of  the  unsatisfactory 

partners,  but  from  the  facts  of  the  case  test   in  Waugh  v.  Carver  and  the  cases 

and  the  surrounding  circumstances,  as  an  which  followed  it  that  involved  the  whole 

agency  would  be  proved  in  any  other  case  ;  question    in    the    inextricable    confusion 

the  holding  out  as  such,  etc.    If  such  facts  which  surrounded  it,  until  the  law  was 

and  circumstances  show  the  parties  to  be  rescued    by   Cox    v.    Hickman   from   the 

partners,  with  its  essential   ingredient  of  condition  into  which  it  had  drifted  (Per 

principal  and  agent,  then  they  have  the  Bramwell,  B.,  in  Cox  v.  Hickman,  L.  K. 

authority  and  rights  of  partners,  and  have  1  C.  P.  at  p.  129),  and  was  brought  back 

to  bear  the  liabilities  and  responsibilities  again  to  the  primiple  from  which  it  had 

incident  thereto.     The  old  theory  that  one  started   in  the   civil  \a.\\', —  "  Contractus 

was  a  partner  who  shared  the  profits  was  societatis,    non  secus   ac  contractus  man- 

siniply  reasoning  in  a  circle.     If  a  partner,  diUi."     Pand.  lib.  17,  tit.  2,  introduction, 

he  shared  in  the  profits,  and  if  he  shared  ^  16  Ir.  C.  L.  R.  357,  375. 

in  the  profits  he  was  a  partner,  is  no  bet-  '  L.  R,  7  Ex.  218,  230. 

ter  than  the  exploded  sophistry  of  the  old  *  Norn.  Hickman  v.  Cox,  18  C.  B.  617. 
school  men  who  claimed  that  they  knew 
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their  opinions  proceeded  is  correctly  stated  hy  O'Brien,  J.,  in  the 
case  of  Shaw  v.  Gralt."  And  Bramwell,  B.,  —  "  The  effect  of  Cox  v. 
Hickman  seems  to  me  excellently  stated  by  O'Brien,  J.,  in  Shaw  v. 
Gait."  With  deference,  we  think  quite  otherwise.  The  state- 
ment by  O'Brien,  J.,  is  clearly  incorrect  as  to  what  the  case  of 
Cox  V.  Hickman,  under  a  strictly  correct  analysis  of  it,  decides. 
And,  although  the  words  quoted  by  O'Brien,  J.,  were  really  used 
by  Lord  Wensleydale,  following  a  quotation  from  Story,  that 
"  every  partner  is  an  agent  of  the  partnership,  and  his  rights, 
powers,  duties,  and  obligations  are  in  many  respects  governed  by 
the  same  rules  and  principles  as  those  of  an  agent ;  a  partner  vir- 
tually embraces  the  character  of  both  a  principal  and  agent ; "  i 
yet  the  case  of  Cox  v.  Hickman  does  not  decide  that  in  every 
case  of  a  partnership  each  of  the  partners  is  a  principal,  and  "  each 
an  agent  for  the  others"  and  it  was  not  necessary  so  to  hold  in 
Cox  V.  Hickman  in  order  to  decide  that  case,  and  was  not  so 
holden  in  and  by  that  case. 

Neither,  as  applicable  to  the  facts  in  Cox  v.  Hickman,  does  the 
passage  quoted  convey  a  correct  idea  of  the  general  trend  of  the 
reasoning  of  Lords  Wensleydale  and  Cranworth.  Thus,  by  Lord 
Cranworth,  — "  I  cannot  doubt  that  if  the  trade  was  carried  on  hy 
those  who  managed  it  as  [partners  or]  agents  OF  the  defendant, 
he  must  be  just  as  liable  on  the  bills  as  he  would  have  been  in 
an  action  for  the  price  of  the  goods  supplied.  His  [partners  or] 
agents  would  have  the  same  authority  to  accept  bills  in  the  ordi- 
nary course  of  trade,  as  to  purchase  goods  on  credit." 

In  this,  as  in  the  whole  case,  the  contention  pointed  to  is  that 
the  trustees  in  Cox  v.  Hickman  were  the  agents  of  the  creditors 
for  carrying  on  the  business  for  such  creditors,  and  that  the  credi- 
tors were  the  principals.  It  was  not  at  all  contended,  nor  was  it 
necessary  that,  for  the  purposes  of  the  case,  it  should  have  been, 
that  the  creditors  were  the  agents  of  the  trustees,  on  the  ground 
that,  in  every  partnership  "  each  "  of  the  partners  must  necessa- 
rily be  "a  principal  and  each  an  agent  for  the  other."  What 
the  case  really  holds  is  very  accurately  covered  by  the  following 
strictly  sound  statement  of  the  law  by  Lord  Cranworth :_  "  Would 
the  creditors  have  become  partners  in  the  concern  carried  on  by 
the  trustees  merely  because  they  passively  assented  to  its  being 
carried  on  upon  the  terms  that  the  net  income,  i.  e.  the  net  profits, 
should  be  applied  in  discharge  of  their  demands  ?  I  think  not.  It 
was  argued  that  as  they  would  be  interested  in  the  profits,  there- 
fore they  would  be  partners.  But  this  is  a  fallacy.  It  is  often 
said  that  the  test,  or  one  of  the  tests,  whether  a  person  not  osten- 
1  Story  on  Partnership,  §  1. 


476  COMMENTARIES   ON   SALES.  [bOOK   II. 

sibly  a  partner,  is  nevertheless,  in  contemplation  of  law,  a  partner, 
is,  whether  he  is  entitled  to  participate  in  the  profits.  This,  no 
doubt,  is,  in  general,  a  sufficiently  accurate  test ;  for  a  right  to  par- 
ticipate in  profits  affords  cogent,  often  conclusive  evidence,  that  the 
trade  was  carried  on  in  part  for,  or  on  behalf  of  the  person  setting 
up  such  a  claim.  But  the  real  ground  of  the  liability  is,  that  the 
trade  has  been  carried  on  hy  persons  acting  on  his  behalf.  When 
that  is  the  case,  he  is  liable  to  the  trade  obligations,  and  entitled 
to  its  profits,  or  to  a  share  of  them.  It  is  not  strictly  correct  to 
say  that  his  right  to  share  in  the  profits  makes  him  liable  to  the 
debts  of  the  trade.  The  correct  mode  of  stating  the  proposition  is 
to  say  that  the  same  thing  which  entitles  him  to  the  one  makes  him 
liable  to  the  other,  namely,  the  fact  that  the  trade  has  been  carried 
on  on  his  behalf,  i.  e.,  that  he  stood  in  the  relation  of  principal 
towards  the  persons  acting  ostensibly  as  the  traders,  by  whom  the 
liabilities  have  been  incurred,  and  under  whose  management  the 
profits  have  been  made." 

This,  Lord  Cranworth  states,  and  most  correctly  so,  as  the 
ground  of  the  liability  of  a  partner,  and  this  is  the  one  principle 
decided  by  Cox  v.  Hickman  ;  which  case  is  far  from  holding  the 
proposition  stated  in  effect  by  O'Brien,  J.,  that  in  order  to  consti- 
tute a  partnership,  there  must,  in  every  case,  and  necessarily,  exist 
between  the  parties  that  relation  that  "  each  of  them  is  a  princi- 
pal and  each  an  agent  for  the  others."  This  latter  proposition, 
although  generally  true,  which  is  about  all  that  was  intended  to 
be  implied  by  Lords  Wensleydale  and  Cranworth,  and  by  Story,  is 
not  invariably  true,  without  exception,  and  is  not  held  to  be  so  by 
Cox  V.  Hickman,  or  by  any  other  well-decided  case  which  has  fol- 
lowed that  case.i 

1  It  is  true  that  language  is  used  in  the  of   the   others.      Partners   may   stipulate 

case  of  Cox  v.  Hickmau,  which,  though  among  themselves  that  some  one  of  thera 

generally  correct,  is  subject  to  an  excep-  only  sliall  enter  into  particular  contracts, 

tion  noticed  in  the  case,  and  which  gen-  or  into  any  contracts,  or  that  as  to  cer- 

eral  language  misled  O'Brien,  J.,  as  to  the  tain  of  their  contracts  none  shall  be  liable 

actual  holding  in  Cox  v.  Hickman.     The  except  those  by  whom  they  are  actually 

following  is  one  such  passage,  which  con-  made  ;    but   with   such    private   arrange- 

tains  language,  a  portion  of  which,  as  is  ments  third  persons  dealing  with  the  firm 

clearly  implied  in  it,  is  subject  to  an  ex-  without  notice  [wilkoiU  notice,  mark]  have 

ception.      Lord   Cranworth   says:    "The  no  concern.     The  public  have  a  right  to 

liability  of  one  partner  for  the  acts  of  his  assume  that  every  partner  has   authority 

copartner  is   in  truth  the   liability  of  a  from  his  copartner  to  bind  the  whole  firm 

principal  for  the  acts  of  his  agent.     Where  in  contracts  made  according  to  the  ordi- 

two  or  more  persons  are  engaged  as  part-  nary  usages  of  trade.     This  principle  ap- 

ners  in  an  ordinary  trade,  each  of  them  plies  not  only  to   persons  acting  openly 

has  an  implied  authority  from  the  others  and  avowedly  as  partners,  but  to  others 

to  bind  all  by  contracts  entered  into  ac-  who,  though  not  so  acting,  are  by  secret 

cording  to  the  usual  course  of  business  in  or  private  agreement  partners  with  those 

that  trade.     Every  partner  in  trade  is,  for  who  appear  ostensibly  to  the  world  as  the 

the  ordinary  purposes  of  the  trade,  the  persons  carrying  on  the  business." 
agent  of  his  copartners,  and  all  are  there-  Here    clearly  is  the   implication   that 

tore  liable  for  the  ordinary  trade  contracts  parties  dealing  with  a  firm  with  notice  of 
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Kilshaw  v.  Jukes  ^  is  but  a  reiteration  of  tlie  law  in  Cox  v.  Hick- 
man and  Bullen  v.  Sharp,  with  the  additional  feature  that,  in  this 

tract  of  agency.  And  even  according  to 
the  correct  decision  in  Cox  b.  Hickman, 
as  we  have  pointed  out,  it  is  not  necessary 
to  show  agency  on  the  part  of  him  whom 
it  is  sought  to  charge  as  a  partner ;  all 
that  is  necessaiy  to  do  is  to  show  that  he 
is  a  principal,  and  that  the  other  members 
of  the  firm  are  his  agents  to  carry  on  the 
business  on  bis  behalf. 

Not  only  is  this  the  clear,  simple  rule 
established  by  Cox  v.  Hickman,  but  it  is 
a  notable  fact  that  in  virtually  every  case 
where  it  is  sought  to  charge  one  who  is 
not  an  ostensible  partner  with  the  liabili- 
ties of  a  partner,  it  is  not  on  the  ground 
that  he  has  acted  as  an  agent  of  the  others 
in  the  business,  but  that  he  is  the  princi- 
pal, and  that  the  others  have  acted  as  his 
agents  "in  carrying  on  the  business  in 
his  behalf."  Thus,  in  the  case  of  Cox  v. 
Hickman,  L.  R.  8  H.  L.  C.  at  p.  284, 
Lord  Blackburn,  who  had  not  agreed  with 
the  holding  that  was  arrived  at  in  that 
case,  said  :  "I  agree  that  the  question  is 
one  of  agency,  viz.,  whether  the  defend- 
ants authorized  the  managers  of  this  firm 
to  bind  them."  And  in  Cox  v.  Hickman, 
8  H.  L.  C.  at  p.  310,  he  states  the  case  of 
Barry  v.  Nesham,  3  C.  B.  641,  thus :  "The 
question  was  whether  the  defendant  was 
liable  for  goods  furnished  to  one  Lowthin 
in  the  way  of  his  business  as  the  printer 
and  publisher  of  a  newspaper.  Nesham 
had  sold  the  stock  and  good-will  of  the 
paper  to  Lowthin  in  consideration  of 
£1500,  and  on  a  further  stipulation  that 
for  seven  years  the  profits  were  to  be  ap- 
plied as  follows  :  that  is  to  say,  Lowthin 
was  to  have  the  first  £150  of  the  annual 
profits,  then  Nesham  was  to  have  them 
to  the  extent  of  £500,  if  they  made  so 
much,  and  Lowthin  was  to  have  all  be- 
yond. It  is  clear  that  Lowthin  was  eon- 
ducting  the  business  for  the  common 
benefit  of  both,  subject  to  their  private 
arrangements  as  to  the  shares  they  should 
separately  be  entitled  to.  Lowthin  was, 
therefore,  clearly  the  agent  of  Nesham." 
This,  then,  was  suflScient  to  establish  the 
partnership  ;  that  Lowthin  was  an  agent 
of  his  copartner,  Nesham,  carrying  on  the 
business  for  their  common  benefit.  It  was 
not  deemed  necessary  to  establish  that 
Nesham  was  also  acting  as  agent.  His 
being  one  of  the  principals  was  enough. 
In  another  important  case,  following  Cox 
V.  Hickman,  Bullen  v.  Shai-p,  L.  R.  1  C. 
P.  86,  it  was  not  for  a  moment  contended 
that  the  elder  Sharp  was  the  agent  of  the 
younger,  but  rather  that  the  younger 
Sharp,  who  signed  the  policy  in  question 


those  private  arrangements  are  aS'ected  by 
them,  and  the  general  tenor  of  Lord  Cran- 
worth's  judgment  shows  clearly  that  the 
whole  paragraph  we  have  quoted  is  to  be 
read  subject  to  the  exception  to  which  by 
implication  he  refers.  It  was  with  a  mis- 
understanding of  what  Cox  V.  Hickman 
really  holds  that  Cleasby,  B.,  in  Holme  v. 
Hammond,  L.  R.  7  Ex.  at  p.  233,  in  ani- 
madverting on  the  statement  of  O'Brien, 
J.,  in  Shaw  v.  Gait,  16  Ir.  C.  L.  R.  357, 
said  :  ' '  Neither  does  partnership  always 
imply  this  mutual  agency.  In  the  com- 
mon case  of  a  partnership,  where  hy  the 
terms  of  the  partnership  all  the  capital  is 
supplied  by  A.,  and  the  business  is  to  be 
carried  on  by  B.  and  C.  in  their  own 
names,  it  being  a  stipulation  in  the  con- 
tract that  A.  shall  not  appear  in  the  busi- 
ness or  interfere  in  its  management,  that 
he  shall  neither  buy  nor  sell,  nor  draw 
or  accept  bills,  no  one  would  say  that,  as 
among  themselves,  there  was  any  agency 
of  each  one  for  the  others."  In  reply  we 
would  observe  that  Cox  v.  Hickman  holds 
no  such  doctrine  as  that  there  must  be  an 
agency  of  "  each  one  for  the  others  ; "  but 
in  the  case  put  there  would  be  the  agemy 
that  was  sought  to  be  established  in  Cox 
V.  Hickman,  of  B.  and  C.  for  A.,  without 
which  there  would  be  no  partnership  ;  for 
to  make  A.  a  partner  with  B.  and  C.  there 
must  be  "  the  fact  that  the  trade  has  been 
carried  on  on  his  behalf,  i.  e.,  that  he 
stood  in  the  relation  of  principal  towards 
the  persons  acting  ostensibly  as  the  trad- 
ers, by  whom  the  liabilities  have  been  in- 
curred, and  under  whose  management  the 
profits  have  been  made."  Per  Lord  Cran- 
worth,  in  Cox  v.  Hickman,  8  H.  L.  C.  306. 
But  Cleasby,  B.,  seeing  that  he  has  stated 
the  case  too  broadly,  added  :  "  If,  indeed, 
a  mere  dormant  partner  were  known  to  be 
a  partner,  and  the  limitation  of  his  au- 
thority were  not  known,  he  might  be  able 
to  draw  bills  and  give  orders  for  goods 
which  would  bind  his  copartners  ;  but  in 
the  ordinary  case  this  would  not  be  so, 
and  he  would  not  in  the  slightest  degree 
be  in  the  position  of  an  agent  for  them. 
I  should,  therefore,  hesitate  very  much  in 
acceding  to  the  idea  that  agency  is_  the 
foundation  of  the  idea  of  partnership.'' 

The  very  exception  that  a  partner  can- 
not bind  his  copartner  in  cases  where  his 
power  has  limitations,  in  contracts  with 
one  knowing  of  such  limitations,  is  of  the 
very  essence  of  the  principle  of  agency  it- 
self, and  is  part  of  the  law  of  partnership, 
because,  as  is  stated  in  the  civil  law,  the 
contract  of  partnership  is  in  effect  the  con- 

1  3  B.  &  S.  847. 
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case,  while  the  defendant  was  to  be  paid  out  of  the  profits,  there 
was  an  express  provision  that  he  was  to  bear  the  loss.  It  was 
here  again  held,  that  the  test,  whether  a  person  who  is  not  an  os- 
tensible partner  in  a  trade,  is,  nevertheless,  in  contemplation  of 
law,  a  partner,  is  not  whether  he  is  entitled  to  participate  in  the 
profits,  although  this  affords  cogent,  often  conclusive  evidence  of 
it ;  but  whether  the  trade  has  been  carried  on  by  persons  acting 
on  his  belialf. 

Wilson  V.  Whitehead  ^  is  another  case,  and  decided  before  Cox 
V.  Hickman,  foreshadowing  the  principle  established  by  the  lat- 
ter case.  In  Wilson  v.  Whitehead,  A.,  B.,  and  C.  agreed  that 
they  should  bring  out  and  be  jointly  interested  in  a  periodical. 
A.  was  to  be  the  publisher,  and  to  make  and  receive  general  pay- 
ment. B.  was  to  be  the  editor,  and  0.  the  printer,  and,  after  pay- 
ment of  all  expenses,  they  were  to  share  the  work  equally.  C. 
was  to  furnish  the  paper  and  charge  it  to  the  account  at  cost 
prices.  No  profits  were  ever  made,  nor  any  accounts  settled. 
The  plaintiff  furnished  paper  to  A.  for  the  purpose  of  being  used 
by  him  in  printing  the  periodical.  It  was  held  that  B.  and  C. 
were  not  liable  for  the  price  of  it.  The  ground  of  the  decision,  in 
effect,  was  the  same  as  that  which  is  established  by  Cox  v.  Hick- 
man, and  the  cases  which  have  followed  it.^ 

by  A.,  was  doing  so  as  agent  of  the  elder  eases  as  the  present  is  one  of  authority, 

Sharp,  and  had  this  been  established  it  one    of    agency.      Lord   Campbell    says  : 

would  have  been  all  that  was  necessary  to  '  The  defendants  can  only  be  liable  upon 

establish  the  partnership  between  the  two  the  supposition  that  the  person  who  wrote 

Sharps.     Blackburn,  J.,  in  deciding  that  the  acceptance  on  the  bills  of  exchange 

there  was  no  partnership,  referring  to  the  was   their   mandatary  for  that   purpose.' 

effect  of  Cox  v.  Hickman,  well  states  the  Lord  Wensleydale  says :  '  And  the  simple 

law  thus  :  "I  think  that  the  ratio  deci-  question  will  be  this,  whether  Haywood 

dendi  is  that  the  proposition  laid  down  in  was  authorized  by  either  of  the  defendants 

Waugh  V.  Carver,  2  H.  Bl.  235,  viz.,  that  as  a  partner  in  that  company  to  bind  him 

a  participation  in  the  profits  of  a  business  by  those   acceptances.'"     Bramwell,    B., 

does  of  itself  by  operation  of  law  consti-  then  says:    "The  question  here  is.  Was 

tute  a  partnership,  is  noi^a  coi'rect  state-  the   underwriter's  business  carried  on  by 

ment  of  the  law  of  England  ;  but  that  the  persons  acting  on  the  defendant's  behalf? 

true  question  is,  as  stated  by  Lord  Cran-  jSTow,  it  certainly  was  not.     The  clerk  who 

worth,  whether  the  trade  is  carried  on  on  signed  the  policy,  and  the  son,  acted  on 

behalf  of  the  person  sought  to  be  charged  as  the  son's  behalf."     And  the  decision  of 

a  partner,  the  participation  in  the  protits  the  court  below  that  the  defendant  was 

being  a  most  important  element  in  deter-  liable  as  a  partner  was  reversed, 
mining  that  question,  but  not  being  in  i  10  M.  &  W.  503. 

itself  decisive,  the  test  being,  in  the  Ian-  2  Parke,  B. ,  with  whom  all  the  others 

guage  of  Lord  Wensleydale,  whether  it  is  concurred,    said:   "The   question  is,    did 

such   a  participation  of  profits  as  to  con-  the  other  defendant  authorize  Whitehead 

stitute  the  relation  of  principal  and  agent  to  purchase  the  paper  on  their  account,  or 

between  the  person  taking  the  profits  and  on  his  own  ?     It  appears  to  me,  on  the 

those  carrying  on  the  business."  true  construction  of  the  contract,  that  the 

Bramwell,  B.,   in  the  same  case  also  latter  was  the  case."     In  other  words,  0. 

says,  —  BuUen  v.  Sharp,  L.  R.  1  C.  P.  at  was  not  the  agent  of  A.  and  B.,  to  bind 

p.  127, —  "CoxD.  Hickman  has  settled  the  them  as  principals,  the  purchase  of  the 

law,  I  may  be  permitted,  I  hope,  to  say,  paper  being  made   on   his  own   account, 

in  a  perfectly  satisfactory  manner.     It  is  and    not    on    their    behalf.      See,    also, 

there  laid  down  that  the  question  in  such  Nicholson  v.  Ricketts,  2  El.  &  El.  497, 
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The  principle  of  Cox  v.  Hickman  was  applied  to  an  assur- 
ance society  in  Re  English  and  Irish  Church  and  University 
Society,!  where  it  was  sought  to  hold  policy-holders  liable  as  part- 
ners for  the  general  liabilities  of  the  society,  because  they  partici- 
pated m  its  profit  and,  incidentally,  in  its  loss.  In  holding  that 
they  were  not  so  liable,  Wood,  V.  C,  said :  "  The  question  for  the 
general  creditors  is  how  far  they  can  constitute  these  persons 
partners,  liable  to  them  for  the  debts  of  the  company ;  and  it  is 
material  to  inquire  how  far  the  creditors  can  be  supposed  to 
have  given  credit  to  the  policy-holders  as  members  of  the  partner- 
ship. You  have  here  a  joint-stock  company  registered  under  pro- 
visions with  which  the  assured  have  nothing  to  do,  and  empowered 
to  carry  on  the  business  upon  registration  being  properly  effected, 
with  a  list  of  members,  to  whom  and  to  whom  alone,  unquestion- 
ably, the  public,  the  creditors,  give  credit ;  and,  therefore,  there 
being  no  ground  for  inferring  an  ostensible  partnership,  all  that 
remains  is  to  determine  whether  persons  who  in  fact  gave  no 
credit  to  these  policy-holders,  can,  on  the  theory  of  dormant  part- 
nership, insist  upon  holding  them  liable  on  the  ground  of  their 


and  an  old  New  Brunswick  Case,  Mo- 
Pherson  v.  Haskins,  1  Kerr,  430,  where 
very  much  the  same  principle  is  acted  on. 
But  see  a  very  badly  decided  case  in  New 
Brunswick,  Jones  v.  Foster,  12  N.  B.  R.  607 
(decided  since  Cox  v.  Hickman),  where 
Ritchie,  C.  J.,  delivering  the  judgment  of 
the  whole  court,  rested  under  the  delusion, 
as  laid  down  in  the  case  of  Heyhoe  v. 
Burge,  9  C.  B.  458,  which  he  cited,  that, 
"It  has  heen  decided  in  so  many  cases 
that  an  agreement  between  the  parties  to 
be  jointly  interested  in  the  profit  of  one 
transaction  constitutes  a  partnership  and 
authorizes  them  to  do  all  that  is  necessary 
to  obtain  profits,  as  usual  in  such  matters, 
that  the  rule  cannot  now  be  shaken." 
This,  of  course,  is  a  complete  fallacy. 
'  The  contention  of  the  defendants'  counsel 
in  the  case,  not  very  accurately  reported, 
that  where  the  agency  of  a  purchaser  of 
goods  was  strictly  limited  and  defined,  in 
an  agreement  of  partnership  for  a  single 
or  special  transaction,  as  his  position  was 
that  of  a  special  agent  merely,  he  "could 
not,  as  such,  go  beyond  the  limits  of  the 
authority  that  was  conferred  upon  him,  so 
as  to  bind  his  principal  for  purchases 
not  authorized  by  the  agreement.  The 
principle  which  really  governed  Jones  v. 
Foster,  12  N.  B.  R.  607,  on  the  facts  of 
that  case,  is,  as  laid  down  in  Ex  parte 
The  Darlington  and  Stockton  Banking 
Co.,  11  Jur.  N.  s.  122,  by  Lord  "West- 
bnry,  thus  :  "  Generally  speaking,  a  part- 
ner has  full  authority  to  deal  with  the 
partnership  property  for  partnership  pur- 


poses. If  the  business  of  the  partnership 
be  such  as  ordinarily  requires  bills  of  ex- 
change, then,  unless  restrained  by  agree- 
ment, any  one  partner  may  draw,  accept, 
and  indorse  bills  of  exchange  in  the  name 
of  the  partnership  for  partnership  pur- 
poses. All  persons  may  give  credit  to  his 
acts  and  his  authority,  unless  they  have 
notice,  or  reason  to  believe,  that  the  thing 
done  in  the  partnership  name  is  done  for 
the  private  purposes,  or  on  the  separate 
account  of  the  partner.  In  that  case,  au- 
thority by  virtue  of  the  partnership  con- 
tract ceases  ;  and  the  person  dealing  with 
the  individual  partner  is  bound  to  inquire 
and  ascertain  the  extent  of  his  authority  ; 
otherwise  he  must  depend  on  the  right 
and  title  of  the  partner,  or  on  circum- 
stances sufficient  to  repel  the  presump- 
tion of  fraud.  These  principles  have  been 
established  by  a  long  series  of  decisions,  — 
if,  indeed,  decisions  were  at  all  required 
to  show  the  proper  application  of  the  rule 
of  law,  which  is  so  plain  and  obvious  as 
that  which  results  from  the  ordinary  law 
of  agency,  as  applied  to  partnerships." 
The  doctrine  now  established  being  that 
of  agency,  as  intimated  before  by  us  in 
this  Part,  the  doctrines  of  general  and 
special  agency  are  respectively  applicable 
to  general  and  special  partnerships.  See, 
besides  the  previous  cases  cited  in  this 
Part,  Smith  v.  Craven,  1  Cr.  &  J.  500  ; 
Donnally  v.  Ryan,  2  Am.  Law  Keg.  N.  s. 
312  ;  Heap  v.  Dobson,  15  C.  B.  N.  s.  460. 
1  1  H.  &  M.  85. 
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participation  in  the  profits.  On  the  principle  of  Cox  v.  Hickman 
I  must  hold  that  they  cannot,  and  that  these  policy-holders  still 
remain  creditors  no  less  than  the  holders  of  ordinary  policies." 

The  same  principle  was  acted  on  by  the  Privy  Council  in  Mollwo 
V.  The  Court  of  Wards,^  where  it  was  held  that,  having  regard 
to  the  restrictions  and  modifications  made  of  late  in  the  rule 
of  law  formerly  prevailing,  that  participation  in  the  net  proceeds 
of  a  business  made  the  participant  liable  as  a  partner  to  third  par- 
ties, where  the  whole  scope  of  the  agreement  shows  that  the  pri- 
mary object  was  to  give  the  participant  security  as  a  creditor  of 
the  ostensible  partners,  contracting  to  give  him  a  participation  in 
the  net  profits  was  not  sufficient  to  make  him  liable  as  a  partner 
to  third  parties ;  the  relation  of  principal  and  agent  not  hav- 
ing been  shown  to  exist  between  the  participant  and  tlie  ostensi- 
ble partners.  And,  further,  where  a  man  holds  himself  out  as  a 
partner,  or  allows  others  to  do  so,  he  is  then  estopped  from  deny- 
ing the  character  he  has  assumed,  and  upon  the  faith  of  which 
creditors  may  be  presumed  to  have  acted.  He  is  then  held  liable 
as  a  partner  by  estoppel ;  or,  whenever  the  agreement  between 
parties  creates  a  relation  which  is  in  substance  a  partnership,  no 
mere  words  or  declarations  to  the  contrary  will  prevent,  as  re- 
gards third  persons,  the  consequences  flowing  from  the  real  con- 
tract. And  although  a  right  to  participate  in  the  profits  of  a 
trade  is  an  important  incident  of  a  partnership,  so  that  there  may 
.  be  cases  where,  from  such  participation  alone,  it  may,  as  a  pre- 
sumption, not  of  law  but  of  fact,  be  inferred ;  yet,  whether  that 
relation  does  or  does  not  exist  must  depend  on  the  real  intention 
and  contract  of  the  parties. 

The  effect  of  Cox  v.  Hickman  is  to  put  on  an  intelligible  basis 
the  old  cases,  where  clerks  who  were  to  receive  a  share  of  the 
profits  in  lieu  of  wages,  or  seamen  who  were  to  receive  a  portion 
of  the  profits  of  whaling  voyages,  were  held  not  to  be  partners. 
The  relation  in  such  cases  is  simply  that  of  master  and  servant ; 
not  of  principal  and  agent.  The  case  of  Ross  v.  Parkyns,^  where 
the  plaintiff  was  to  carry  on  the  underwriting  business  in  the 
name  of  the  defendant,  and  was  to  receive  a  share  of  the  profits, 
was  decided  on  the  same  ground ;  viz.,  that  the  business  was  that 
of  the  defendant,  and  that  the  plaintiff  in  carrying  on  the  busi- 
ness was  doing  so  simply  as  the  servant,  not  as  the  agent,  of  the 
defendant,  so  as  to  constitute  a  partnership  between  them.^ 

1  L.  R.  4  P.  C.  419.  ingof  Lord  Cranworth,  in  Cox  B.  Hick- 

2  L.  E.  20  Eq.  331.  man,  where  he  uses  the  terra  "  on  behalf," 

3  See,  also,  a  somewhat  similar  case,  as  not  thereby  referring  to  a  mere  right  to 
Ex  parte  Tennant,  6  Ch.  Div.  303.  In  share  in  the  profits,  but  that  he  meant  to 
this  case.  Cotton,  L.  J., explains  the  mean-  speak  of  the  acting  of  one  partner  for  the 
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Moore  v.  Davis  ^  was  decided  on  the  principle  to  which  we 
have  previously  referred,  that  where  the  contract  between  the  par- 
ties shows  that  it  was  the  intention  to  form  a  partnership,  and 
that  a  partnership,  in  fact,  has  been  created,  the  legal  effects  will 
follow,  even  though  they  may  have  expressly  declared  that  they 
shall  not  be  considered  partners.  There,  an  agreement  in  refer- 
ence to  a  building  speculation  upon  the  S.  estate,  bonglit  with  the 
money  of  A.,  provided  that  B.,  in  consideration  of  his  services  to 
enable  A.  to  realize  the  estate,  should  be  paid  one-half  of  the 
profits  after  A.  had  made  certain  payments ;  that  B.  should  bring 
in  a  third  of  certain  fees  which  he  might  receive  from  builders, 
and  bear  one-half  of  any  losses,  and  generally  it  was  agreed  that 
he  should  receive  and  bear  one-half  of  the  profits  and  losses  upon 
the  whole  transaction ;  but  the  agreement  was  not  in  any  way  to 
be  construed  into  a  partnership  between  the  parties,  and  should 
wholly  and  solely  relate  to  the  S.  estate.  B.'s  services  were  to  be 
the  consideration  for  the  agreement,  and  he  was  not  to  charge  for 
his  time  and  trouble,  but  only  for  actual  disbursements  made  by 
him  for  the  benefit  of  the  estate,  and  for  realizing  it  for  A.  and 
B.'s  mutual  benefit.*  The  court  held  that  if  the  words  "  only  and 
solely  relate  to  the  above  estate  "  had  been  left  out,  there  would 
not  have  been  a  partnership,  but,  as  the  words  would  be  unmean- 
ing if  a  partnership  were  negatived  by  the  use  of  them,  the  agree- 
ment constituted  the  parties  a  partnership  only  and  solely  relating 
to  the  above  estate,  and  not  a  general  partnership. 

In  Pawsey  v.  Armstrong,^  Kay,  J.,  held,  that  an  agreement  for 
sharing  profit  and  loss  in  certain  proportions  confers  all  the 
rights  of  partnersliip  inter  se.  In  this  case,  Kay,  J.,^  states  that 
he  had  asked  for  any  authority  to  show  that  where  two  persons 
agreed  to  divide  the  profit  and  loss  of  a  business  in  certain  de- 
fined shares,  they  have  been  held  not  to  be  partners.  We  have 
already,  in  this  Part,  referred  to  various  classes  of  cases  where 
the  mere  participation  in  profits  and  in  the  bearing  of  losses, 
does  not  constitute  the  parties  partners ;  and  now,  in  Walker  v. 
Hirsch,*  in  the  English  Court  of  Appeal  (where  Pawsey  v.  Arm- 
strong was  disapproved),  thus  presenting  another  case  in  response 
to  the  demand  of  Kay,  J.,  it  was  decided  that  although  the  plain- 
tiff was  to  receive  one-eighth  share  of  the  net  profits,  and  bear 
one-eighth  share  of  the  losses,  this  did  not,  of  itself,  constitute 
the  parties  partners  inter  se;  but  that,  on  the  proper  construc- 
tion of  the  agreement,  the  plaintiff  was  in  the  position  of  a  ser- 

other,  when  one  partner  is  the  agent  of  ^  is  Ch.  Div.  698. 

the  partnership,  and  the  agent,  therefore,  »  ^*& 'VT'     -«„ 

of  his  co-partner.     Ibid,  at  p.  317.  *  27  Ch.  Div.  460. 
1  11  Ch.  Div.  261. 
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vant,  and  that  therefore,  he  had  not  the  right  of  a  partner,  as 
against  the  defendant,  to  an  injunction  and  receiver.^ 

Part-owners  of  ships,  too,  share  in  profits  and  losses  in  definite 
proportions,  and  yet  are  not  partners  ;  the  essence  of  the  partner- 
ship relation  of  principal  and  agent  not  existing.  The  distinc- 
tion between  such  an  ownership  and  a  partnership,  in  the  conse- 
quence or  result,  is  marked ;  each  partner  being  liable  in  solido 
for  the  obligations  of  the  firm,  while  it  is  generally  held,  as  re- 
gards part-owners  of  ships,  that  no  such  liability  exists.^ 

The  English  Partneeship  Amendment  Act. 
The  English  Partnership  Amendment  Act  of  1865,  generally 
known  as  Bovill's  Act,  which  act  we  state  in  a  note  below,^  is 


1  See  Syers  w.  Syers,  1  App.  Cas.  174, 
where,  under  a  different  state  of  facts,  the 
parties  were  held  to  be  partners. 

2  See  the  following  cases  in  which  the 
different  kinds  of  interest  are  considered, 
Graves  v.  Saweer,  T.  Rayin.  15  ;  ISx  parte 
Young,  2  Ves.  &  B.  212  ;  Ex  parte  Harri- 
son, 2  Rose,  76  ;  Owstausi).  Ogle,  13  East, 
538  ;  Helme  v.  Smith,  7  Bing.  709 ;  Rex 
V.  Collector  of  Customs,  2  Man.  &  S.  223  ; 
Green  v.  Briggs,  6  Hare,  395  ;  Bulkley  v. 
Barber,  6  Ex.  164  ;  Muinford  v.  NicoU,  20 
Johns.  611;  Thorndike  v.  De  Wolf,  6 
Pick.  120  ;  French  v.  Price,  24  Pick.  13  ; 
Jackson  v.  Robinson,  3  Mas.  138  ;  Hop- 
kins 0.  Forsyth,  14  Pa.  38  ;  Lamb  v. 
Durant,  12  Mass.  54  ;  Merrill  v.  Bartlett, 
6  Pick.  46  ;  Harding  w.  Foxcroft,  6  Greenlf. 
76 ;  Patterson  u.  Chalmers,  7  B.  Mon. 
595,  598  ;  Milburn  v.  Guyther,  8  Gill,  92  ; 
Macey  v.  De  Wolf,  3  Woodb.  &  M.  193, 
205  ;  Knox  v.  Campbell,  1  Pa.  366  ; 
Buddington  v.  Stewart,  14  Conn.  404  ; 
Revens'  v.  Davis,  2  Paine,  C.  C.  202 ; 
Phillips  V.  Purington,  In  Me.  425  ;  Sea- 
brook  V.  Rose,  2  Hill,  Oh.  553.  Share- 
holders in  companies,  too,  participate  in 
definite  proportions  of  profit  and  loss,  but 
their  rights  and  liabilities  are  essentially 
different  from  those  of  partners.  The  more 
thoroughly  the  question  is  examined,  the 
more  satisfactory  the  principle  laid  down 
by  Pothier  in  the  civil  law,  and  estab- 
lished by  Cox  V.  Hickman,  8  H.  L.  C. 
268,  is  found  to  be. 

8  By  the  Act  of  23  &  29  Vic.  c.  86  (An 
Act  to  Amend  the  Law  of  Partnership),  it 
was  enacted  that  a  loan  of  money  by  a 
person  on  a  contract  to  receive  a  sliare  of 
the  profits,  or  a  contract  for  remuneration 
of  a  servant  or  agent  by  a  share  of  profits, 
or  the  receipt  of  certain  annuities  out  of 
profits,  should  not  make  those  parties,  re- 
spectively, responsible  as  partners.  In 
Holme  «.  Hammond,  L.  R.  7  Ex.  218,  223, 


it  was  claimed  that  this  act  was  a  recogni- 
tion, that,  notwithstanding  Cox  v.  Hick- 
man, the  law  before  the  passage  of  the 
act  was  contrary  to  what  it  became  after 
the  act  was  passed.  Kelly,  C.  B.,  con- 
sidered that  the  effect  of  the  statute  was 
merely  that,  as  respects  the  protected 
classes,  the  sharing  in  profits  should  be 
no  evidence  at  all  of  a  contract  of  part- 
nership, but,  with  regard  to  others,  it  was 
evidence,  though  insufficient  of  itself  to 
establish  the  liability.  Ibid.  227.  Bram- 
well,  B.,  says :  "  It  is  asked,  if  the  de- 
fendants are  not  liable,  what  was  the  use 
of  the  28  &  29  Vic.  c.  86  ?  If  I  say  none, 
it  would  only  show  that  the  act  was  use- 
less. In  truth  it  was  passed  before  Cox 
I).  Hickman  was  understood."  In  MoUwo 
V.  The  Court  of  Wards,  4  Ap.  Cas.  at 
p.  437,  the  Privy  Council  say  :  "Some re- 
liance was  placed  on  the  statute,  28  &  29 
Vic.  86,  §  1,  which  enacts,  that  the  ad- 
vance money  to  a  firm  upon  a  contract 
that  the  lender  shall  receive  a  rate  of  in- 
terest varying  with  the  profits,  or  a  share 
of  the  profits,  shall  not,  of  itself,  consti- 
tute the  lender  a  partner,  or  render  him 
responsible  as  such.  It  was  argued,  that 
this  raised  an  implication  that  the  lender 
was  so  responsible  by  the  law  existing  be- 
fore the  passing  of  the  act.  The  enact- 
ment is  no  doubt  entitled  to  great  weight 
as  evidence  of  the  law,  but  it  is  by  no 
means  conclusive  ;  and  when  the  existing 
law  is  shown  to  be  different  from  that 
which  the  legislature  supposed  it  to  be, 
the  implication  arising  from  the  statute 
cannot  operate  as  a  negation  of  its  exi.st- 
ence."  As  a  better  explanation  we  would 
suggest  that  the  act  is  little  more  than 
declaratory  or  an  affirmation  of  the  com- 
mon law.  The  last  clause,  providing  that 
the  word  "person"  in  the  act  "shall  in- 
clude a  partnership  firm,  a  joint-stock 
company,  and  a  corporation,"  is  usually. 


PART 


VII.] 


partners'  sales. 


483 


little  more  than  a  declaration  or  affirmation  of  the  common  law. 
Hence,  it  virtually  leaves  the  question  as  to  whether  parties  are 
partners  in  business  transactions  as  it  was  before  the  passage  of 
the  act ;  the  act  not  changing,  to  the  slightest  extent,  the  princi- 
ples of  the  law  as  regards  the  ascertaining  whether  parlies  are 
partners  or  not.  The  question  is  still  one  as  to  the  creation  of 
agency ;  as  to  whether  one  has  the  power  of  binding  another  as 
principal  in  the  alleged  partnership  transactions. 

Pooley  V.  Driver  i  is  a  case  under  that  act,  which  decides  tliat 
the  first  section  of  the  act  does  not  apply  to  any  contract  unless 
the  advance  of  money  under  it  would,  independently  of  the  act, 
have  created  the  relation  of  debtor  and  creditor  as  distinguished 
from  the  relation  of  partners.  In  this  case,  Jessel,  M.  R.,  is 
"  almost  sorry  "  that  the  word  "  agency  "  has  been  introduced 
into  the  question  of  partnership.  We  are  not  at  all  inclined  to 
share  his  regrets.  The  effect  has  been  to  establish  a  clear,  well- 
defined  rule,  instead  of  the  hazy,  shifting  views  that  were  enter- 
tained before  the  rule  was  clearly  established  by  Cox  v.  Hickman.^ 
He  says  :  "  Of  course  everybody  knows  that  partnership  is  a  sort 
of  agency,  but  a  very  peculiar  one.     You  cannot  grasp  the  notion 


in  similar  statutes,  so  construed  at  common 
law.  See  Pars,  on  Partn.  93.  So,  long 
before  Cox  v.  Hickman  was  decided,  it 
was  held  in  many  cases,  covering  those 
of  clerks,  whaling-seamen,  &e.,  that  a  con- 
tract for  the  remuneration  of  a  servant, 
engaged  in  any  trade  or  undertaking,  by 
a  share  of  the  profits  of  such  trade  or 
undertaking,  did  not,  of  itself,  render 
such  servant  responsible  as  a  partner 
therein,  nor  give  him  the  rights  of  a 
partner ;  so  the  second  section  of  the  act, 
making  a  provision  to  that  effect,  is  clear- 
ly but  declaratory  of  the  well-known  com- 
mon-law rule  in  the  matter.  All  the 
other  sections  of  the  act,  except  the  fifth, 
were,  at  the  time  of  the  passage  of  the 
act,  established  as  common-law  principles. 
The  only  new  provision  is  that  in  the  fifth 
section,  which  gives  the  other  creditors 
of  an  insolvent  debtor  priority  over  the 
sharers  in  the  profits  as  remuneration 
for  money  borrowed  by  the  debtor,  or  in 
payment  for  a  good-will  purchased  by  him. 
It  is  therefore  a  fair  presumption  that  the 
act  was  more  particularly  intended  to 
establish  the  law  as  in  the  fifth  section  ; 
the  rest  of  the  act  being  simply  estab- 
lished common-law  principles.  Professor 
Parsons  was  of  that  opinion.  In  his 
work  on  Partnership,  p.  93,  he  says  : 
"  We  will  add  our  hope,  and  our  belief, 
that  the  courts  of  this  country  will  re- 
gard this  statute  rather  as  declaratory  of 
the  law  merchant  in  respect  to  partner- 


ships, than  as  changing  that  law  ;  and 
will  apply  to  cases  which  come  Ijefore 
them  the  principles  on  which  the  statute 
is  founded."  Of  course  these  remarks 
were  not  intended  to  be  applied  to  the 
fifth  section  of  the  act,  which  is  purely 
legislative.  Very  many  English  statutes 
have  been  enacted  in  that  way,  being 
simply  declaratory  or  an  affirmation  of  the 
common  law.  Thus,  the  greater  part  of  the 
25  Edw.  3  is.  And  by  The  Mirror,  cap. 
1,  §  6,  and  Britton,  c.  23,  fo.  43,  the  act 
declaring  the  violations  of  the  queen  reg- 
nant to  be  treason,  was  so  ;  and  so,  also, 
according  to  Bracton,  The  Mirror,  Brit- 
ton, Fleta,  and  Glauville,  was  the  Statute 
of  Treasons.  Hale,  in  his  Hist,  of  the 
Com.  Law,  9,  49,  enumerates  the  statutes 
of  Magna  Charta,  cap.  29  ;  5  Edw.  3.  c. 
9  ;  25  Edw.  3,  c.  4  ;  27  Edw.  3,  c.  17, 
and  many  other  statutes  of  Hen.  3,  and 
Edw.  1  and  2,  as  having  been  "made  but 
in  affirmance  of  the  common  law;"  and 
such  has  been  repeatedly  the  case  in  later 
statutes.  So,  it  is  no  new  thing.  See, 
further,  Co.  Inst.  3  d.  16  ;  Fleta,  1.  1. 
u.  22  ;  John  De  Brittain's  Case,  20  Ed.  1, 
n.  2;  3  Inst.  65;  Beeves'  Hist,  of  Eng.Law, 
215.  And  see  an  article  on  the  Origin 
and  History  of  the  Common  Law,  by  the 
author  of  this  work,  in  6  Am.  Law  Reg. 
N.  s.  65  et  seq. 

1  5  Ch.  Div.  458. 
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of  agency  properly  speaking,  unless  you  grasp  the  notion  of  the 
existence  of  the  firm  as  a  separate  entity  from  the  existence 
of  the  partners  ;  a  notion  which  was  well  grasped  by  the  old  Ro- 
man lawyers,  and  which  was  partly  understood  in  the  courts  of 
equity  before  it  was  a  part  of  the  whole  law  of  the  land  as  it  is 
now.  But  when  you  get  that  idea  clearly  you  will  see  at  once 
what  sort  of  agency  it  is.  It  is  the  one  person  acting  on  behalf 
of  the  firm.  He  does  not  act  as  agent,  in  the  ordinary  sense  of 
the  word,  for  the  others,  so  as  to  bind  the  others.  He  acts  on  be- 
half of  the  firm  of  which  they  are  members  ;  and  as  he  binds  the 
firm  and  acts  on  the  part  of  the  firm,  he  is  properly  treated  as  the 
agent  of  the  firm.  If  you  cannot  grasp  the  notion  of  a  separate 
entity  for  the  firm,  then  you  are  reduced  to  this,  that  inasmuch  as 
he  acts  partly  for  himself  and  partly  for  the  others,  to  tlie  extent 
that  he  acts  for  the  others  he  must  be  an  agent ;  and  in  that  way 
you  get  him  to  be  an  agent  for  the  other  partners,  but  only  in 
that  way,  because  you  insist  upon  ignoring  the  existence  of  the 
firm  as  a  separate  entity." 

This  is  a  refining  distinction  which  we  think  is  of  little  value. 
The  fact  whether  one,  not  an  ostensible  partner,  is  a  partner  or  not, 
is  simply  to  be  ascertained  by  inquiring  whether  the  business  which 
is  carried  on  is  carried  on  by  the  parties,  on  his  behalf  as  principal, 
—  such  relation  to  be  ascertained  by  the  facts  of  the  case  and  the 
surrounding  circumstances,  the  sharing  of  profits  being  one  ingre- 
dient, but  not  a  conclusive  one,  —  to  show  tlie  relation  of  principal 
and  agent.  In  this  case,  it  was  held  that  that  was  the  relation, 
and  that  the  relation  was  not  that  of  debtor  and  creditor.  In 
other  cases,  the  surrounding  circumstances  show  conclusively  that 
the  relation  is  not  that  of  partners  ;  not  of  that  kind  of  agency 
with  profits  which  constitutes  a  partnership,  but  simply  the  rela- 
tion of  master  and  servant,  even  though  the  element  of  profits  is 
superadded.  Notwithstanding  the  refined  distinctions  of  Jessel, 
M.  R.,  it  is  obvious  that  this  really  was  his  own  view  ;  ^  and  it  is 
exactly  what  the  case  itself  holds,  afiirming  as  it  does  that  the 
relation  between  the  parties  was  not  that  of  debtor  and  creditor, 
but  of  principal  and  agent,  and  that,  therefore,  a  partnership 
existed ;  the  other  parties  carrying  on  the  business  on  behalf  of 
the  defendant  as  a  principal  in  the  firm,  and  not  as  his  creditors. 
The  relation  of  principal  and  agent  is  to  be  ascertained  in  a  part- 
nership, with  the  factor  of  a  right  to  participate  in  the  profits  and 
a  liability  for  the  losses  superadded,  exactly  as  the  relation  of 
principal  and  agent  has  to  be  ascertained  in  any  other  case. 

Another  case  under  the  act,  Ex  parte  Delhasse,^  holds  with 
'  See  Ibid.  476  at  top  of  page.  2  7  Ch.  Div.  511. 
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reference  to  the  act  precisely  the   same  doctrine  as  Pooley  v. 
Driver.i    It  was  there  held,  quite  in  accordance  with  the  general 
law  of  agency,  as  applicable  to  partnership,  that  though  an  agree- 
ment is  expressed  to  be  an  agreement  for  a  loan  to  a  partner- 
ship under  the  act,  and  contains  a  declaration  that  the  lender  shall 
not  be  a  partner,  he  will,  nevertheless,  be  a  partner  if  the  result  of 
the  agreement,  fairly  construed  as.  a  whole,  independently  of  the 
act  and  the  declaration,  is  to  give  him  the  rights  and  impose  on 
him  the  obligations  of  a  partner.     Bacon,  C.  J.,  whose  judgment 
was  affirmed  on  appeal,  decided  the  case  on  the  ground  that  the 
case  of  Cox  v.  Hickman  ^  has  established  the  principle  that  the 
relation  of  principal  and  agent  must  be  made  out  before  the  dor- 
mant partner,  or  the  person  lending  his  money,  can  be  held  liable 
for  the  debts  contracted  in  the  business.     James,  L.  J.,  put  the 
matter  on  a  clear,  intelligible  basis ;  thus  :  "  The  loan  is  a  mere 
pretence,  the  object  being  to  enable  the  so-called  lender  to  be  not 
only  a  dormant  partner,  but  the  real  and  substantial  owner  of  the 
business, /or  whom  and  on  whose  behalf  it  is  to  be  carried  on,  and 
yet  to  provide  that  he  shall  not  be  liable  for  the  loss,  in  case  loss 
shall  be  incurred.     In  my  view,  it  is  the  same  thing  as  if  B.  were 
to  set  up  a  business  to  be  carried  on  by  A.,  he  being  nothing  but 
a  manager,  B.  being  the  real  principal,  although  A.  was  buying 
and  selling  everything,  and  then,  when  the  public  found  out  who 
the  principal  was  when  the  thing  came  to  an  end,  he  could  say  A. 
is  the  man  you  trusted.     I  was  the  real  principal,  but  I  am  not 
liable,  although  the  whole  thing  was  mine  from  beginning  to  end. 
The  law  of  England  does  not  allow  this  to  be  done,  and  it  appears 
to  me  that  it  equally  does  not  allow  a  man  to  escape  liability  who, 
though  he  is  not  the  entire  owner,  yet  is  the  substantial  owner  of 
a  business,  but  takes  in  two  persons  as  nominal  partners  to  carry 
on  the  business,  while  it  is  in  truth  his  business  during  the  whole 
time."     We  think  this  is  a  clear  and  accurate  view  and  exposition 
of  the  law. 

3.  Application  op  Agency  Rules  to  Partnerships. 

The  principles  we  have  discussed  so  fully  in  our  notes  in  this 
Part  are,  in  connection  with  the  contract  of  Sales,  second  only  in 
importance  to  their  connection  with  partnership  itself;  for  the 
mass  of  partnerships  are  trading  firms,  the  business  of  which 
mainly  consists  of  buying  and  selling.  Prom  the  thoroughly  well 
established  rule  in  Cox  v.  Hickman,^  the  very  essence  of  a  part- 

1  5  Ch.  Div.  458.  3  8  H.  L.  C.  268. 

2  8  H.  L.  C.  268. 


486  COMMENTARIES   ON   SALES.  [BOOK   II. 

nership  is  the  relationship,  in  carrying  on  the  business,  of  princi- 
pal and  agent  between  tlie  parties.  Hence  it  follows  that  partners 
being  nothing  else  than  principals  and  agents,  constituting  firms 
to  carry  on  business  for  their  mutual  interest,  the  rules  of  agency 
apply  to  them  precisely  as  they  do  to  any  other  persons  occupying 
the  relative  positions  of  principal  and  agent.  We  know  of  no  well- 
decided  case  where  this  question  has  been  squarely  brought  up ; 
but  the  cases  are  numerous,  both  before  and  since  Cox  v.  Hickman 
was  decided,  where  the  principles  are  acted  on. 

One  important  principle  is  as  to  general  and  special  agency. 
The  rule  of  agency  is  that  in  general  agency  the  principal  will  be 
bound  by  the  acts  of  liis  agent  within  the  scope  of  the  genei'al 
authority  conferred  on  him,  although  he  violates  by  those  acts  his 
private  instructions  and  directions,  which  are  given  to  him  by 
the  principal,  limiting,  qualifying,  suspending,  or  prohibiting  the 
exercise  of  such  authority  under  particular  circumstances.^  But, 
with  a  special  agent,  if  the  agent  exceeds  the  special  and  limited 
authority  conferred  on  him,  the  principal  is  not  bound  by  his 
acts,  but  they  become  mere  nullities,  as  far  as  the  principal  is 
concerned,  unless,  indeed,  he  has  held  him  out  as  possessing  a 
more  enlarged  authority. ^ 

So,  also,  it  is  evident,  on  principle,  that  the  same  rules  of  evi- 
dence applying  to  the  appointment  and  powers  of  an  agent  apply 
equally  as  well  to  the  creation  and  powers  of  a  partner.  The 
same  rules  apply  to  both.  Where  there  is  a  holding  out  of  one  as 
an  agent,  the  principal  is  liable ;  so,  where  there  is  the  holding 
out  of  one  as  a  partner,  the  other  is  liable  as  a  partner. ;  as  a  prin- 

1  story  on  Agency,  §  126;  Duke  of  (La.)  47;  Beals  y.  Allen,  18  Johns.  363; 
Beaufort  w.  Neeld,  12  CI.  &  F.  248,  273;  Hatch  v.  Taylor,  10  N.  H.  538;  Allen  v. 
Nickson  v.  Brohan,  10  Mod.  109  ;  Allen  Ogden,  1  Wash.  C,  C.  174.  Smith,  in 
V.  Ogden,  1  Wash.  C.  C.  174;  Bryant  v.  his  Merc.  Law,  172,  says:  "A  general 
Moore,  26  Me.  84;  Fitzsimmons  v.  Joslin,  agent  is  a  person  whom  a  man  puts  in  his 
21  Vt.  129.  So,  in  a  general  partnership,  place  to  transact  all  his  business  of  a  par- 
each  partner  is  held  out  tn  the  public  as  ticular  kind.  Thus  a  man  usually  retains 
the  general  agent  of  the  partnership,  and  a  factor  to  buy  and  sell  all  goods,  and  a 
consequently  his  acts  will  bind  it,  notwith-  broker  to  negotiate  all  contracts  of  a  cer- 
standing  he  may  have  violated  his  private  tain  description  ;  an  attorney  to  transact 
instructions  or  the  express  terms  of  the  all  his  legal  business ;  a  master  to  perform 
secret  articles  of  partnership.  Sandilands  all  things  relating  to  the  usual  employment 
V.  Marsh,  2  B.  &  Aid.  673  ;  United  States  of  his  ship  ;  and  so  in  other  instances. 
Bank  v.  Binney,  5  Mason,  176;  5  Pet.  529.  The  authority  of  such  an  agent  to  perform 

2  Flemyng  v.  Hector,  2  M.  &  W.  178  ;  all  things  usual  in  the  line  of  business  in 
Todd  V.  Emly,  7  M.  &  W.  427;  8  M.  &  which  he  is  employed  cannot  be  limited 
"W.  505;  East  India  Co.  f.  Honsley,  1  Esp.  by  any  private  order  or  direction  not 
111;  Woodin  v.  Burford,  2  Cr.  &  M.  known  to  the  party  dealing  with  him. 
391  ;  Jordan  v.  Norton,  4  M.  &  W.  155  ;  But  the  rule  is  directly  the  reverse  con- 
Sykes  v.  Gylas,  /*.  645  ;  Waters  v.  Brog-  cerning  a  particular  agent ;  i.  e.,  an  agent 
den,  1  Y.  &  J.  457;  Daniel  v.  Adams,  emploj-ed  specially  in  one  single  tran'sac- 
Ambl.  495  ;  Munn  v.  Commission  Co.,  15  tion  ;  for  it  is  the  duty  of  the  party  deal- 
Johns.  44,  54  ;  Rossiter  c^.  Rossiter,  8  ing  with  such  an  one  to  ascertain  the  ex- 
Wend.  494  ;  Andrews  v.  Kneeland,  6  tent  of  his  authority ;  and  if  he  does  not 
Cow.  354  ;    Brown  v.  Trantrum,  6  Mill,  he  must  abide  the  consequences  " 
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cipal  for  the  acts  of  his  agent,  within  the  scope  of  the  agency. 
But  when  the  authority  of  the  agent  is  in  writing,  and  it  is  neces- 
sary to  prove  such  authority  by  writing,  the  writing  must  be  pro- 
duced and  proved  ;  and  if,  from  the  nature  of  the  transaction, 
tlie  authority  must  have  been  in  writing,  parol  evidence  will  not 
be  admissible  to  prove  it  unless  as  secondary  evidence  after  proof 
of  the  loss  of  the  original.  And,  therefore,  on  the  same  principle, 
the  statements  or  declarations  of  the  alleged  agent  are  not  evi- 
dence as  against  the  alleged  principal  of  the  existence  of  the 
agency.i  The  same  doctrine,  on  principle,  unquestionably  ap- 
plies to  a  partnership.^ 


1  Declarations  of  the  agent  to  third 
parties,  stating  his  agency  and  its  scope, 
are  not  competent  evidence  to  prove  the 
existence  or  scope  of  the  agency.  Nor  are 
his  acts  done  without  the  knowledge  or 
authority  of  the  alleged  principal,  and  not 
ratified  subsequently  by  him,  evidence  of 
the  agency.  Gr.  on  Ev.  p.  53  ;  Whiting 
V.  Lake,  91  Pa.  St.  349;  Reynolds  v.  Con- 
tinental Insurance  Co.,  36  Mich.  131.  As 
the  rule  admitting  the  declarations  of  the 
agent  is  founded  upon  his  legal  identity 
with  the  principal,  they  bind  only  as  far 
as  the  agent  had  authority  to  make  them. 
Tay.  on  Ev.  §  605  ;  Fausett  v.  Fausett, 
h.  R.  7  Ec.  &  M.  93-95;  Hogg  v.  Garrett, 
12  Ir.  Eq.  R.  559.  These  principles  are 
well  laid  down  by  Sir  William  Grant,  in 
Fairlie  v.  Hastings,  12  Ves.  126,  thus  : 
"As  a  general  proposition,  what  one  man 
says,  not  upon  oath,  cannot  be  evidence 
against  another  man.  The  exception  must 
arise  out  of  some  peculiarity  of  situation, 
coupled  with  the  declarations  made  by 
one.  An  agent  may  undoubtedly,  within 
the  scope  of  his  authority,  bind  his.  prin- 
cipal by  his  agreement,  and  in  many  cases 
by  Iiis  acts.  What  the  agent  has  said  may 
be  what  constitutes  the  agreement  of  the 
principal,  or  the  representations  or  state- 
ments made  may  be  the  foundation  of,  or 
the  inducement  to,  the  agreement.  There- 
fore, if  writing  is  not  necessary  by  law, 
evidence  must  be  admitted  to  prove  the 
agent  did  make  that  statement  or  repre- 
sentation. So,  with  regard  to  acts  done, 
the  words  with  wliich  those  acts  are  ac- 
companied frequently  tend  to  determine 
their  quality.  The  party,  therefore,  to  be 
bound  by  the  act,  must  be  affected  by  the 
words.  But  except  in  one  or  the  other  of 
those  ways,  I  do  not  know  how  what  is 
said  bv  an  agent  can  be  evidence  against 
his  principal.  The  mere  assertion  of  a 
fact  cannot  amount  to  proof  of  it,  though 
it  may  have  some  relation  to  the  business 
in  which  the  person  making  that  assertion 
was  employed  as  agent.     For  instance,  if 


it  was  a  material  fact  that  there  was  the 
bond  of  the  defendant  in  the  hands  of  A., 
that  fact  would  not  be  proved  by  the  as- 
sertion that  A.,  an  agent,  had  said  there 
was  :  for  this  is  no  fact ;  that  is,  no  part 
of  any  agreement  which  A.  is  making,  or 
of  any  statement  he  is  making  as  induce- 
ment to  an  agreement.  It  is  mere  nar- 
ration, —  communication  to  the  witness  in 
the  course  of  conversation, — and,  there- 
fore, could  not  be  evidence  of  the  exist- 
ence of  the  fact.  The  admission  of  an 
agent  cannot  be  assimilated  to  the  admis- 
sion of  the  principal.  A  party  is  bound 
by  his  own  admission,  and  is  not  per- 
mitted to  contradict  it.  But  it  is  impos- 
sible to  say  a  man  is  precluded  from  ques- 
tioning or  contradicting  anything  a  person 
has  asserted  as  to  him,  —  as  to  Ms  conduct 
or  his  agreement,  —  merely  because  that 
person  has  been  an  agent  of  his.  If  any 
fact,  material  to  the  interest  of  either 
party,  rests  in  the  knowledge  of  an  agent, 
it  is  to  be  proved  by  his  testimony,  not 
by  his  mere  assertion."  Carrying  out  this 
doctrine,  Lord  Keiiyon,  in  Maesters  v. 
Abraham,  1  Esp.  375,  refused  to  admit  an 
agent's  letter  containing  a  statement  of 
what  he  had  done  for  his  principal ;  hold- 
ing that  such  facts  must  be  proved  by  him- 
self, not  by  his  statement  of  them  in  a  let- 
ter. See  Bauerman  v.  Radenius,  7  T.  R.  663 ; 
Bank  of  Scotland  v.  Watson,  1  Dow.  40, 
45;  East  India  Co.  v.  Hensley,  1  Esp.  112; 
Daniel  v.  Adams,  Ambl.  498  ;  Howard  v. 
Braithwaite,  1  Vea.  &  B.  209  ;  Fenn  v. 
Harrison,  3  T.  R.  760  ;  4  T.  R.  177.  As 
the  creation  of  an  agency  and  the  forma- 
tion of  a  partnership  are  both  contracts, 
and  as  a  contract  is  an  agreement  between 
two  or  more  parties  to  do  or  not  to  do 
some  particular  thing  ;  so,  for  the  forma- 
tion of  a  partnership,  as  well  as  for  the 
creation  of  an  agency,  the  "agreement" 
of  the  parties,  expressly  or  impliedly, 
must,  in  both  cases  alike,  be  shown. 

2  In    the    New    Brunswick    case    to 
which  we  have  referred  in  a  previous  note 
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4.  Paetnership  Purchases  and  Sales. 

A  large  proportion  of  the  cases  which  we  have  examined  in  this 
Part  are  cases  which  have  arisen  out  of  purchases  by  partners,  or 

to  this  Part  (Jones  v.  Foster,  12  N.  B.  E. 
607,  see  ante,  p.  479,  ». ).  ^W  these  prin- 
ciples were  disregarded  and  contravened. 
"We  examine  that  case  more  fully  in  this 
note,  after  having  first  examined  some 
other  authorities.  The  case  of  Denny  v. 
Cabot,  6  Mete.  82,  is,  as  to  the  facts,  as 
applicalile  to  the  matter  we  are  consider- 
ing, very  much  the  same  as  Jones  v.  Fos- 
ter, supra.  One  Cooper  had  leased  a 
woollen  mill  in  Milford,  and  agreed  with 
the  defendants,  of  Boston,  to  manufacture 
wool  for  them,  — the  stock  to  be  delivered 
to  him  at  his  mill,  and  he  to  deliver  the 
manufactured  goods  to  the  defendants  at 
Boston.  He  was  to  be  paid  a  fixed  sum 
fer  yard  for  manufacturing  the  goods,  and 
in  addition  was  to  receive  one-third  of  the 
net  profits  on  the  business,  the  defend- 
ants charging  all  expenses,  interest,  etc., 
and  a  commission  and  guaranty  on  gross 
sales  of  six  per  cent.  Cooper  bought  dye- 
stuffs,  etc.,  from  the  plaintiffs,  showing 
them  his  agreement  with  the  defendants, 
and  stating  to  the  plaintiffs  that  the  de- 
fendants would  accept  his  drafts  for  pay- 
ment. All  the  articles  supplied  by  the 
plaintiffs  to  Cooper  under  this  sale  were 
used  by  Cooper  in  the  manufacture  of  the 
defendants'  goods,  the  goods  as  manufact- 
ured being  sent  to  the  defendants.  After 
delivery  of  the  dye-stuffs,  etc.,  to  Cooper, 
he  drew  a  draft  on  the  defendants  in  favor 
of  the  plaintiffs,  which  was  refused  accept- 
ance. Previously  to  Cooper's  application 
to  the  plaintiffs  for  the  goods,  he  had 
failed,  owing  the  plaintiffs,  who  had  lost 
their  debt,  he  having  no  property,  and 
being  discharged  in  insolvency.  After 
obtaining  these  supplies.  Cooper  manu- 
factured no  goods,  except  under  his  agree- 
ment with  the  defendants.  Having  again 
failed,  an  action  was  brought  against  the 
defendants  for  payment  for  the  supplies. 
The  court  held  that  the  defendants  were 
not  liable,  the  facts  not  constituting  them 
partners  with  Cooper.  The  case  was  de- 
cided on  the  basis  of  the  old,  airy  distinc- 
tion made  in  many  of  the  old  cases  ;  dis- 
approved by  Lord  Eldon,  and  condemned 
in  Cox  V.  Hickman,  8  H.  L.  C.  268. 

Now,  under  the  principles  decided  by 
that  case  and  the  others  following  it,  it 
would  be  perfectly  clear,  under  the  rules 
of  evidence  applicable  to  agency,  and  to 
partnership  as  embodying  agency,  that, 
even  admitting  that  the  agreement  be- 
tween Cooper  and  the  defendants  consti- 
tuted them  partners,  it  was  simply  a 
special,    limited  partnership,   and  there- 


fore was  but  a  special,  limited  agency  ; 
and  thence  the  laws  of  evidence  relating 
to  a  special,  limited  agency  were  equally 
applicable  to  a  special,  limited  partner- 
ship. On  this  principle  the  decision  in 
the  case  would  be  simplicity  itself.  By 
the  agreement.  Cooper  neither  expressly 
nor"  impliedly  was  the  agent  of  the  de- 
fendants to  buy  the  dye-stuffs  for  them, 
"on  their  behalf,"  as  principals  in  the 
matter.  A  clear  test,  with  reference 
thereto,  is  supplied  in  the  fact  that  there 
was  nothing,  by  virtue  of  the  contract,  to 
cause  a  property  in  the  dye-stuffs,  before 
their  use,  to  vest  in  the  defendants,  it 
being  quite  in  Cooper's  power  to  exchange 
them  for  other  dye-stuffs,  or  to  use  them 
in  any  other  mill,  or  in  the  manufacturing 
of  any  other  goods,  without  any  right  ou 
the  part  of  the  defendants  to  object  to 
such  an  use.  This  was  the  ground  upon 
which  a  case  to  which  we  have  previously 
referred  in  this  Part  (Wilson  v.  "White- 
head, 10  M.  &  "W.  503)  was  decided. 
This  case  is  expressly  put  on  the  ground 
of  "authority;"  that  is,  agency.  Here 
A.,  B.,  and  C.  agreed  that  they  should 
bring  out  and  be  jointly  interested  in  a 
periodical  publication.  A.  was  to  be  the 
publisher,  and  to  make  and  receive  gen- 
eral payments  ;  B.  to  be  the  editor,  and 
C.  the  printer;  and  after  payment  of  all 
expenses,  they  were  to  share  the  profits  of 
the  work  equally.  C.  was  to  furnish  the 
paper,  and  charge  it  to  the  account  at  cost 
prices.  The  paper  was  delivered  by  the 
plaintiffs  to  the  defendant,  A.,  who  car- 
ried on  business  in  the  name  of  "A.  & 
Co.,"  for  the  purpose  of  being  used  by 
him  in  printing  the  periodical  jointly 
owned  by  A.,  B.,  &  C.  Lord  Abinger 
held,  on  the  trial,  that  B.  and  C.  were 
not  jointly  liable  with  A.  for  the  price 
of  the  paper,  and  nonsuited  the  plain- 
tiffs. On  motion,  pursuant  to  leave,  the 
court  unanimously  sustained  the  nonsuit. 
Parke,  B.,  said;  "The  question  is,  did 
the  other  defendants  authorize  A.  to  pur- 
chase the  paper  on  their  account  or  on  his 
own  ?  It  appears  to  me,  on  the  true  con- 
struction of  the  contract,  that  the  latter 
was  the  case.  "When  the  paper  was  in 
his  possession  he  was  at  liberty  to  have 
appropriated  it  to  any  other  purpose. 
This  is  very  much  like  the  ordinary  case 
of  coach  proprietors,  where  each  horses 
the  coach  for  one  or  more  stages,  and  eacfr 
agrees  to  bring  into  the  concern  the  work 
and  labor  of  his  horses,  and  none  of  the 
others  has  any  interest  in  them,  though  all 
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those  who  were  claimed  to  be  such,  or  of  sales  to  them.    The 
leading  and  now  celebrated  case  of  Cox  v.  Hickman  i  was  one 


share  in  the  profits."  Counsel;  "Those 
cases  proceed  on  the  ground  that  it  is  no- 
torious to  all  that  each  does  so  work  with 
his  own  horses."  Parke,  B.:  "Not  at  all; 
but  mi  the  ground  ilmt  such  is  the  authority 
given."  The  question  was  thus  treated  in 
effect  as  to  the  nature  of  the  agency  that 
was  created  by  the  partnership  agree- 
ment. 

The  case  to  which  we  have  previously 
referred  (Jones  v.  Foster,  12  N.  B.  R.  607, 
in  which  Ritchie,  C.  J.,  delivers  the  judg- 
ment of  the  whole  court),  not  only  contra- 
venes the  principles  named  by  us  in  the 
text ;  is  in  opposition,  in  principle,  not 
only  to  the  two  cases  above' named,  and 
to  a  great  number  of  other  well-decided 
cases,  but  is  so  utterly  unsound  as  to  be 
palpably  absurd.  The  facts  were  that  D., 
in  New  Brunswick,  the  survivor  of  the 
firm  of  M.  &  D.,  continued  for  several 
years  after  the  death  of  his  partner  to 
carry  on  the  business  of  purchasing  and 
shipping  shingles,  in  the  old  firm  name  of 
M.  &  D.,  and  was  in  the  habit  of  purchas- 
ing goods  on  credit  from  the  plaintiff  and 
others  ;  the  account,  all  this  time,  in  the 
plaintiff's  books  being  kept  against  "M. 
&  D."  The  defendants,  F.  &  S.,  were 
merchants,  carrying  on  a  lumber  aud  gen- 
eral commission  business  in  Boston,  and,  in 
the  fall  of  1866,  an  agreement  was  entered 
into  between  F.  &  S.,  D.  {in  the  name  of 
M.  &  D.),  and  one  B.  The  agreement, 
which  was  in  writing,  after  reciting  that 
the  parties  had  agreed  to  enter  upon  an 
operation  for  "the  purchase  and  selling  of 
shingles,  "  upon  tlie  terms  thereinafter 
mentioned,  provided  that  M.  &  D.  were  to 
attend  to  the  necessary  assorting,  piling, 
and  re-shipping  all  shingles  and  clap- 
boards, and  were  "to  receive  for  their  ser- 
vices all  expenses  on  account  of  same,  in- 
cluding wharfage,"  at  a  named  rate.  B. 
was  to  devote  his  time  "in  purchasing 
shingles  and  clapboards ;  "  and  F.  &  S. 
were  to  make  and  control  the  sales  ;  to 
receive  a  commission  on  the  sales,  and 
actual  expenses  incuiTcd  by  them.  The 
lumber  purchased  under  the  agreement 
was  declared  to  be  "joint  property  of,  and 
as  purchased  for  F.  &  S.  and  M.  &  D." 
The  capital  was  to  be  furnished  "equally 
by  M.  &  D.  and  F.  &  S.,"  on  which  interest 
was  to  be  charged.  Profit  or  loss  was  to  be 
equally  divided,  one-third  to  M.  &  D.,  one- 
third  to  F.  &  S.,  and  one-third  to  B.  The 
business  was  carried  on  until  July,  1867; 
D.,  in  the  meantime,  carrying  on  other 
business  in  shingles  and  clapboards  in  the 


same  name  of  M.  &  D.  At  the  time  of 
entering  Into  the  agreement  D.  was  really 
worth  little  or  nothing,  and  put  virtually 
nothing  into  the  business  except  such  goods 
as  he  had  bought  from  the  plaintiff  and 
others,  in  his  old  firm  name  of  M.  &  D. ; 
as  he  had  previously  been  in  the  habit  of 
buying.  The  plaintiff  had  dealt  with  D. 
for  several  years  before  this  agreement  was 
made,  and  in  January,  1867,  D.'s  indebt- 
edness to  him  was  large.  F.  &  S.  advanced 
for  the  purposes  of  purchasing  shingles  and 
clapboards  under  the  agreement,  to  the 
extent  of  about  |100,000  more  than  the 
product  of  the  lumber  that  they  received. 
In  July,  1867,  claiming  that  D.  was  im- 
properly disposing  of  the  shingles  and 
clapboards,  F.  &  S.  obtained  an  injunction 
restraining  him  from  doing  so.  D.  was 
then  in  insolvent  circumstances,  being  in- 
debted to  the  plaintiff  and  others  for  goods, 
and  owing  F.  &  S.  in  excess  of  all  the  lum- 
ber shipped  by  him  to  them,  about  $100,- 
000.  In  drawing  on  F.  &  S.  for  money, 
D.  did  so  in  his  old  firm  name  of  M.  &  D., 
as  he  did  in  drawing  on  others.  The  ac- 
counts kept  in  F.  &  S.  's  books  were  headed 
"  M.  &  D.,  Joint  Account,"  and,  before  the 
agreement  was  made,  the  account  in  their 
books  was  headed  "M.  &  D."  In  June, 
1867,  D.  gave  the  plaintiff  notes  for 
$1,302.44,  for  the  balance  then  due  him. 
The  notes  were  given  in  his  old  firm  name 
of  M.  &  D.  When  they  fell  due  they  were 
dishonored,  and  subsequently  a  suit  was 
brought  in  New  Brunswick  by  the  plain- 
tiff against  F.  &  S.  aud  D.  ;  the  latter  of 
whom  allowed  judgment  to  go  against  him 
by  default.  On  the  trial,  to  prove  the 
partnership,  the  written  agreementwas  put 
in  evidence  ;  and  then,  against  the  objec- 
tions of  the  counsel  of  F.  &  S.,  that  there 
was  no  evidence  of  F.  &  S.  having  held 
themselves  out  as  partners  with  D.,  or  as 
being  members  of  the  firm  of  M.  &  D.  ; 
that  the  partnership  agreement  showed 
no  agency  in  D.  to  bind  F,  &  S.  for  goods, 
which  he  had  bought  and  supplied  as  a 
portion  of  his  part  of  the  capital,  and  no 
authority  whatever  shown  from  F.  &  S.  to 
D.  to  make  notes  in  the  name  of  M.  &  D. 
to  bind  them  ;  the  plaintiff  was  allowed 
by  the  presiding  judge  (Allen,  J.) ,  to  give 
in  evidence  that  he  went  in  January, 
1867  (at  which  time,  mark,  "  Z*.'*  indebt- 
edness to  him  was  large  "),  and  saw  D., 
who  told  him  (!)  of  the  partnership  be- 
tween him  and  F.  &  S.,  and  said  he  should 
want  some  goods :  that  principally  all  the 
business  he  was  doing  on  the  river  was  a 
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within  this  class  of  cases.     There,  debtors  in  embarrassed  circum- 
stances assigned  their  property  to  trustees,  for  the  benefit  of  cred- 


joiiit  business  with  F.  &  S.  ;  that  A., 
an  outside  person,  knew  all  about  the 
business  between  them,  and  he  referred 
him  to  A.  The  plaiatift'  then  went  to 
A.,  who  told  him  (!)  tliat  there  was  a 
partnership  between  ¥.  &  S.  and  D.  ;  that 
they  were  buying  and  shipping  lumber, 
and  he  believed  they  were  perfectly  good. 
The  plaintiff  did  not  ask  the  particu- 
lars of  the  agreement,  and  A.  did  not 
inform  him.  The  plaintiff  stated  that 
from  this  information  and  other  muses  he 
was  led  to  make  further  advances  of  goods 
to  D.  There  was  no  change  in  his  books, 
the  goods  being  charged  to  M.  &  D.,  be- 
cause, the  plaintiff  said,  he  understood  the 
business  was  carried  on  in  that  name. 

It  is  only  necessary  to  name  these  facts 
to  show  how  monstrously  the  rules  of  evi- 
dence were  violated.  But  still  worse,  after 
he  had  put  in  the  written  agreement  to 
prove  the  partnership,  the  plaintiff,  again 
against  objection,  called  D., — who  was 
then  in  antagonism  to  F.  &  S.,  —  who 
"states"  that,  a  month  before  the  agree- 
ment was  entered  into  "  it  was  agreed  that 
the  three  defendants  and  one  B.  should 
enter  into  an  agreement  relative  to  the  buy- 
ing and  shipping  of  lumber."  "  D.  states 
that  the  business  was  to  be  carried  on," 
in  effect,  in  contravention  of  the  whole 
tenor  of  the  proved  written  agreement ; 
making  F.  &  S.  really  general  partners  in 
the  firm  of  M.  &  D.  ;  and,  still  worse, 
stating  in  effect  that  they  were  to  furnish, 
not  one-half  the  capital  for  the  "  purchase  " 
of  the  shingles,  — not  for  the  purchase  by 
D.  for  goods  to  be  used  by  him  as  he 
pleased,  as  A.  could  have  done  in  the 
analogous  case  of  Wilson  u.  Whitehead, 
10  M.  &  W.  603,  stated  si(^;ra,— but,  in 
effect,  the  entire  capital,  for  their  own 
half,  and  for  D.'s  half  as  well.  The  charge 
was  in  accordance  with  all  of  this  improp- 
erly received  evidence,  and  was,  in  effect, 
that  there  was  a  partnership  under  the 
agreement  which  gave  D.  power  to  bind 
F.  &  S.  for  goods  purchased  by  him  for  the 
purpose  of  getting  out  shingles  on  joint 
apcount  ;  that  it  was  immaterial  whether 
F.  &  S.  had  contributed  more  than  their 
share  of  the  capital  or  not ;  and  that  D. 
had  a  right  to  bind  F.  &  S.  by  drawing 
joint  notes  and  bills  in  the  name  of  M.  & 
D.  for  the  goods  bought  from  plaintiff 
(many  of  which  were  bought  before  the 
agreement  was  made),  if  F.  &  S.  had  re- 
cognized notes  and  bills  drawn  in  that 
name.  Of  this  last,  which  is  most  disin- 
genuously put,  there  was  n't  a  tittle  of 
evidence  except  that  F.  &  S.  accepted  and 
paid  M.  &  O.'s  drafts  on  thom  to  furnish 


their  share  of  the  capital.  The  jury, 
under  this  evidence  and  charge,  having 
found  for  the  plaintiff,  the  defendants 
moved  for  a  trial  on  the  grounds  of  the 
improper  reception  of  evidence,  misdirec- 
tion in  the  charge,  and  verdict  against  the 
weight  of  evidence.  The  position  was 
taken,  under  Cox  v.  Hickman,  8  H.  L.  C. 
268  ;  Bullen  v.  Sharp,  12  Jur.  N.  jj.  247, 
and  other  cases  following  them,  that,  D.'s 
agency  being  limited  and  strictly  defined 
by  the  agreement,  he  was  in  a  position 
of  a  special  agent  merely,  and  had  no 
power  to  bind  F.  &  S.  beyond  the  scope 
of  the  agency,  and  that  all  the  evidence 
in  which  an  attempt  was  made  to  enlarge 
the  agency  was  wrongly  received.  The 
verdict  was  sustained  by  the  court,  on  a 
principle  that  would  quite  as  much  have 
made  D.  liable  to  the  bankers  of  F.  &  S. 
for  moneys  they  might  have  obtained  for 
their  share  of  the  capital,  as  to  have  made 
F.  &  S.  liable  on  D.'s  own  notes,  for  goods 
purchased  by  him  as  the  only  and  small 
contribution  made  by  him  towards  his 
share  of  the  capital. 

The  case  furnishes  a  fair  exemplifica- 
tion of  the  effect  of  the  reliance  upon  the 
old  fallacy  that  the  right  to  share  in  the 
profits  constitutes  a  partnership.  It  was 
simply  the  wrong  application  of  this  old 
doctrine  that  led  to  the  sustaining  of  all 
the  improperly  received  evidence,  and  in- 
accuracies in  the  charge  in  this  case  ;  the 
court  improperly  laying  down  as  a  general 
principle,  a  statement  made  by  Cresswell, 
J.,  in  Heyt  v.  Burge,  9  C.  B.  458,  before 
the  sound  rules  of  Cox  ;;.  Hickman,  8  H. 
L.  C.  268,  and  the  cases  following  it,  were 
established,  that  "it  has  been  decided  in 
so  many  cases  that  an  agreement  between 
the  parties  to  be  jointly  interested  in  the 
profits  of  one  transaction  constitutes  a  part- 
nership, and  authorizes  them  to  do  all  that 
is  necessary  to  obtain  profits,  as  usual  in 
sitch  matters,  that  the  Tide  cannot  now  be 
shakeyi."  Tlie  rule  has  been  most  effectu- 
ally shaken,  and,  as  a  universal  principle, 
as  it  is  stated,  is  entirely  unsound,  as  is 
the  decision  in  Jones  v.  Foster.  The  de- 
fendants in  this  latter  case  had  no  more 
property  in  the  goods  bought  by  D.  in  his 
old  firm  name,  or  the  right  to  control 
them,  than  the  defendants  had  in  the 
goods  in  the  two  previous  cases  stated  in 
this  note ;  and  in  this  case,  as  in  those, 
B.  had  the  same  right  to  use  the  goods 
which  he  had  purchased  in  his  own  firm- 
name,  as  he  might  have  elected  to  do, 
as  in  those  other  well-decided  cases,  the 
purchaser  of  the  paper  in  the  one  case, 
and  of  the  dye-stuffs   in  the   other,  was 
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itors,  empowering  the  trustees  to  carry  on  the  business  under  the 
name  of  the  "  S.  Company."     Two  of  the  creditors,  C.  and  W. 


rightly  decided  to  have  had,  with  respect 
to  the  paper  and  dye-stuffs  so  respectively 
purchased  by  them. 

We  have  made  this  lengthy  analysis  of 
the  unsoundly  decided  case  of  Jones  o. 
Foster,  simply  because  we  are  aware  that 
some  of  the  courts  in  this  country  have 
not  followed  or  assented  to  the  sound 
principles  of  Cox  v.  Hickman,  8  H.  L.  C. 
286,  and  the  other  cases  following  it  ;  and 
we  thought  it  well,  by  the  exposure  of  the 
fallacies  in  the  New  Brunswick  case  of 
Jones  V.  Foster,  12  N.  B.  R.  607,  to  show 
to  what  ridiculous  results  the  ignoring  of 
those  principles  leads  on  the  part  of  judges 
and  court?  that  do  not  act  on  them  or 
misunderstand  them. 

Nicholson  v.  Ricketts,  2  El.  &  El.  497, 
is  a  case  which  is  in  marked  opposition  to 
the  holding  in  Jones  v.  Foster,  12  N.  B. 
E.  607  ;  the  facts  in  several  important 
•  particulars  being  essentially  the  same.  In 
Nicholson  v.  Ricketts,  V.  &'  Co.,  mer- 
chants trading  in  Buenos  Ayres,  agreed 
with  defendants,  merchants  trading  in 
London,  to  carry  on  joint  exchange  opera- 
tions ;  by  which  V.  &  Co.  were,  at  Bue- 
nos Ayres,  to  draw  bills  periodically  on 
defendants,  to  sell  them  there,  and  to  in- 
vest the  proceeds,  keeping  defendants  out 
of  cash  advances  by  periodically  remitting 
to  them  bills  to  the  same  amount  on  other 
firms,  to  be  bought  by  V.  &  Co.  These 
transactions  were  on  the  footing  of  a  com- 
munity of  profit  and  loss,  which,  under 
the  circumstances  of  the  ease,  constituted 
the  parties  partners  with  respect  to  these 
transactions.  Plaintiffs,  a  firm  at  Buenos 
Ayres,  bought  from  V.  &  Co.  certain  of 
the  bills  drawn  by  the  latter,  in  their  own 
name,  on  defendants,  in  the  course  of 
these  operations.  Plaintiffs  were  induced 
to  buy  the  bills  by  the  statement  of  a 
broker,  employed  by  V.  &  Co.  to  procure 
purchasers,  that  "the  bills  were  all  in 
order,  he  having  seen  defendants'  letter  of 
credit  to  V.  &  Co.,  in  virtue  of  which  the 
bills  were  drawn."  Defendants  refused  to 
accept  these  bills  on  presentation.  V.  & 
Co.  becoming  bankrupts,  an  action  was 
brought  against  the  defendants  as  drawers 
of  the  bills.  The  court  held,  on  a  special 
case  stated,  that  although  the  defendants 
and  V.  &  Co.  were  partners,  the  defend- 
ants were  not  liable  on  the  bills,  V.  &  Co. 
having  no  power  to  make  defendants  liable 
by  their  contract,  notwithstanding  the 
agreement  that  existed  between  them. 
The  defendants  only  became  liable  on  such 
bills  when  they  accepted  them.  A  forti- 
ori, they  would  not  have  been  liable  if  V.  & 
Co.  had  made  their  own  promissory  noies, 


for  goods  bought  by  them  before  and  after 
the  partnership  was  constituted,  without 
either  express  or  implied  authority,  as  in 
the  New  Brunswick  case. 

Ex  parte  The  Darlington  &  Stockton 
Banking  Co.,  11  Jur.  n.  s.  122,  was,  in 
effect,  decided  on  the  principles  laid  down 
by  us  in  the  text.     It  was  there  held  that 
although  a  partner  may  have  full  author- 
ity to  deal  with  the  partnership  assets, 
,  and  to  draw,  accept,  and  indorse  bills  of 
exchange,  it  is  the  duty  of  persons  having 
dealings  with  them,  when  they  have  rea- 
son to   believe  that  a  particular  act  is 
being  done  in  the  partnership  name  for 
the  private  benefit  of  the  partner,  to  ascer- 
tain the  extent  of  his  authority  ;  other- 
wise the  persons  so  dealing  with  him  must 
depend  on  the  right  and  title  of  the  part- 
ner, or  on  circumstances  sufficient  to  repel 
the  presumption  of  fraud.     The  question 
is  simply  one  of  authority,  as  in  the  case  of 
an   ordinary  agency  ;    the  same  evidence 
being  applicable  to  establish  the  authority 
of  the   principal   in   either   case.      Lord 
Westbury  well  says  :   "I  take  it  that  the 
law  on  the  subject  is  pei-fectly  clear  and 
well  established.      Generally  speaking,  a 
partner  has  full   authority  to   deal    with 
the  partnership  property  for  partnership 
purposes.     If  the  business  of  the  partner- 
ship be  such  as  ordinarily  requires  bills  of 
exchange,  then,  unless  restrained  by  agree- 
ment, any  one  partner  may  draw,  accept, 
and  indorse  bills  of  exchange  in  the  name 
of  the   partnership  for  partnership  pur- 
poses.    All  persons  may  give  credit  to  his 
acts,  and  his  authority,  unless  they  have 
notice,  or  reason  to  believe,  that  the  thing 
done  in  the  partnership  name  is  done  for 
the  private  purposes,  or   ou  the  separate 
account  of  the  partner.     In  that  case,  au- 
thority, by  virtue  of  the  partnership  con- 
tract, ceases  ;  and  the  person  dealing  with 
the  individual  partner  is  bound  to  inquire 
and  ascertain  the  extent  of  his  authority  ; 
otherwise  he  must  depend  on   the  right 
and   title   of  the  partner,  or   on  circum- 
stances sufficient  to  repel  the  presumption 
of  fraud.    These  principles  have  been  estab- 
lished by  a  long  series  of  decisions,  —  if, 
indeed,   decisions  were  at  all  required  to 
show  the  proper  application  of  the  rule  of 
law,  which  is  so  plain  and  obvious  as  that 
which  results  from   the  ordinary  law  of 
agency,  as  applied  to  partnerships."    Ibid. 
123.     Here,  clearly,  was  simply  an  appli- 
cation of  the  rules  of  law  as  to  an  agency 
being  held  applicable  to  partnerships. 

The  principle  is  clear  that  a  party  is 
not  liable  as  a  jiartner,  except  he  give  to 
his  partner  express  or  implied  authority 
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were  named  among  the  trustees.  C.  never  acted.  W.  acted  for 
six  weeks  and  then  resigned.  The  other  trustees  subsequently- 
purchased  goods  from  the  plaintiff,  for  which  they  gave  the  ac- 
ceptance of  the  S.  Company.     In  an  action  against  0.  and  W.,  it 


to  pledge  his  credit  in  the  transaction 
out  of  which  the  claim  arises.  It  is,  as 
stated  before,  a  mere  question  of  author- 
ity ;  of  agency  ;  the  law  as  to  agency  be- 
ing clearly  applicable  to  show  the  au- 
thority. See  Thorn  v.  Smith,  21  Wend. 
365  ;  Graeff  v.  Hitchman,  5  Watts,  454  ; 
Ostrom  0.  Jacobs,  9  Mete.  454.  Smith  v. 
Craven,  1  Cr.  &  J.  500,  is  applicable  to 
further  show  the  absurdity  of  the  holding 
in  Jones  v.  Foster,  12  N.  B.  R.  607  ;  the 
two  eases  being  singularly  alike.  In  Smith 
V.  Craven,  1  Cr.  &  J.  500,  which  was  de- 
cided long  before  Cox  v.  Hickman,  8  H. 
L.  C.  268,  the  question  of  liability  is  put 
upon  the  principles  of  agency.  It  was 
held  in  Smith  v.  Craven,  where  A.,  B., 
and  G. ,  not  being  general  partners,  entered 
into  a  joint  speculation,  and  eacli  was  to 
contribute  a  third,  that  A.,  who  had  paid 
his  share,  was  not  liable  to  the  bankers  of 
B.  for  moneys  advanced  by  such  bankers 
on  the  individual  credit  of  B.,  without 
the  knowledge  of  A.,  though  such  moneys 
were  applied  in  payment  of  bills  drawn 
upon  B.  in  the  course  of  the  joint  specula- 
tion. Heap  V.  Dobson,  15  C.  B.  N.  s. 
460,  is  to  the  same  effect.  There  a  ship 
belonging  to  A.,  with  which  he,  B.  &  C, 
had  had  profit  and  loss  transactions,  was 
chartered  to  B.,  and  it  was  arranged  be- 
tween A.,  B.,  and  G.  that  the  ship  should 
go  to  the  southern  coast  of  this  country 
for  a  cargo  which  A.  represented  he  had 
there,  and  take  it  to  England,  on  joint 
account  of  the  three,  and  that  goods  to 
the  amount  of  £3000  should  be  shipped 
by  each  of  the  three  for  an  outward  cargo, 
and  sold  on  joint  account,  the  profits  to 
be  divided  in  proportion  to  the  value  of 
the  goods  shipped  by  each.  A.  shipped, 
among  other  tilings,  goods  to  the  value  of 
£1377,  which  he  obtained  from  the  plain- 
tiffs on  credit.  A.  having  became  bank- 
rupt, the  plaintiffs  discovered  that  the 
goods  were  shipped  as  a  joint  adventure, 
and  sued  B.  for  the  price.  It  was  claimed 
that  the  outward  cargo  having  been  the 
joint  adventure  of  the  three,  notwith- 
standing the  [jrivate  arrangement  between 
themselves,  they  were,  quoad  third  per- 
sons, clothed  with  all  the  authority  and 
responsibility  of  partners,  and  that  each 
of  the  three  was  liable  for  the  whole 
amount  of  the  goods  shipped  on  the  joint 
account.  Byles,  J.,  said  :  "  If  the  agree- 
ment had  been  that  each  of  the  three 
should  contribute  to  the  joint  adventure 
£3000  iu  money,  instead  of  that  amount 


in  goods,  you  would  have  hardly  con- 
tended that  B.  would  have  been  respon- 
sible to  the  person  from  whom  A.  borrowed 
his  £3000  to  come  into  the  concern." 
The  court  held  that  B.  and  C.  were  not 
liable ;  putting  it  again  on  the  question  of 
authority  or  agency  ;  that  there  was  noth- 
ing in  the  arranuement  to  authorize  one 
of  the  three  to  bind  the  others  as  their 
agent  in  respect  of  the  third  share  of  the 
cargo  which  he  undertook  to  supply  for 
the  joint  adventure.  The  decision  is  quite 
as  applicable  to  the  facts  in  Jones  v.  Fos- 
ter, 12  N.  B.  R.  607,  that  there  M.  and  D. 
had  no  more  authority  to  purchase  goods 
in  his  own  firm's  name  to  bind  F.  &  S., 
than  the  latter  had  to  make  M.  &  D. 
liable  for  moneys  which  F.  &  S.  might 
have  obtained,  through  their  bankers,  for  ■ 
the  payments  made  by  F.  &  S. 

In  Pennsylvania,  where,  as  in  Mas- 
sachusetts, and  in  others  of  the  States, 
we  find  so  much  sound  law,  we  find  the 
same  principle  laid  down  in  the  case  of 
Donnally  v.  Ryan,  41  Pa.  St.  306,  by 
Woodward,  J.,  who  says:  "The  point 
stands  as  clear  on  reason  as  on  authority  ; 
for  when  no  credit  is  given  to  a  firm, 
which,  in  law,  is  a  distinct  person  from 
the  members  who  compose  it,  why  should 
redress  be  sought  against  the  firm  ?  As 
well  might  a  creditor  who  had  loaned  his 
money  on  the  credit  of  an  individual,  at- 
tempt to  pursue  it  into  the  business  or 
property  of  third  persons,  and  hold  them 
responsible  to  himself."  See,  also.  Brook 
V.  Evans,  5  Watts,  200  ;  Graeff  v.  Hitch- 
man,  5  Watts,  454  ;  Clay  v.  Cottrell,  6 
Harris,  413;  Gibson  v.  Stone,  43  Barb. 
285,  291  ;  Smith,  Adst.  Perry,  29  N.  J. 
74  ;  Stevens  v.  Faucett,  24  111.  483  ;  Faw- 
cett  V.  Osborn,  32  111.  411  ;  Macy  v. 
Combs,  15  Ind.  469  ;  Reynolds  v.  Hicks, 
19  Ind.  113  ;  Loomis  v.  Marshall,  J2 
Conn.  69.  In  Voorhees  v.  Jones,  29  N.J. 
270,  277,  in  a  suit  by  a  creditor  of  a  firm, 
against  the  firm,  it  was  held  that  it  was 
incompetent  to  show  by  parol  evidence 
that  the  contract  of  partnership  was  other- 
wise than  it  was  constituted  by  the 
written  articles.  In  Macy  v.  Combs,  15 
Ind.  469,  472,  it  was  held  that  the  com- 
mon reputation  and  understanding  as  to 
who  were  members  of  a  firm  was  not  legal 
evidence.  The  evidence  received  by  Allen, 
J.,  in  Jones  v.  Fo.ster,  12  N.  B.  R.  607, 
and  sustained  by  the  whole  court,  is  op- 
posed to  the  proper  holding  in  Voorhees 
V.  Jones,  supra  ;  Ijut  such  holding  in  Jones 
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was  held  that  they  could  not  be  sued  as  partners  on  the  bills, 
and  that  they  were  not  liable  for  goods  sold  and  delivered,  there 
being  no  distinction  between  the  bills  and  the  consideration  for 
which  they  were  given. 

The  case  of  Redpath  v.  Wigg,i  was  somewhat  different  from 
Cox  V.  Hickman.  The  facts  in  Redpath  v.  Wigg  were  that  a 
trader,  carrying  on  business  a^  M.  &  Co.,  ordered  goods  of  the 
plaintiff,  and  before  their  delivery,  executed  an  inspectorship  deed 
of  which  the  defendants  were  inspectors.  The  plaintiff  afterwards 
wrote  a  note,  addressed  to  the  debtor,  informing  him  that  the 
goods  were  ready  for  delivery,  and  the  defendants  replied,  request- 
ing him  to  send  the  goods,  and  signing  "  for  M.  &  Co."  Tlie 
court  held  that  the  inspectorship  deed,  and  the  acts  of  the  defend- 
ants under  it,  did  not  constitute  them  principal  traders,  so  as  to 
make  the  debtor  only  a  servant  or  agent  of  theirs,  and  that  they 
were  not  liable  under  the  contract. 

A  third  case  with  elements  very  similar  to  those  in  Cox  v.  Hick- 
man and  Redpath  v.  Wigg  (^supra)  is  Easterbrook  v.  Barker.^ 
Here,  under  a  deed  of  composition  under  the  English  Bankruptcy 
Act,  1861,  the  debtor  assigned  his  works  and  effects  to  trustees, 
the  business  to  be  carried  on  by  him  under  their  control.  After 
this  the  debtor  continued  to  manage  the  business  under  the  direc- 
tion of  the  trustees,  paying  all  moneys  received  by  him  to  the 
banking  account  of  the  trustees  ;  who  met  at  the  works  weekly, 
inspected  the  books,  and  furnished  the  debtor  with  money  to  meet 
all  disbursements  which  would  be  required  during  the  ensuing  week 
for  wages,  materials,  etc.,  but  they  gave  him  no  power  to  pledge 
their  personal  credit.  In  an  action  against  the  trustees  for  goods 
supplied  to  the  assigned  works  during  the  period  of  their  trustee- 
ship, the  County  Court  held  that  they  were  liable ;  but,  on  appeal, 
the  Court  of  Common  Pleas  reversed  this  decision,  and,  following 
the  decisions  in  Cox  v.  Hickman,^  and  BuUen  v.  Sharp,*  they  held 
that  there  was  no  partnership  ;  and,  following  Redpath  v.  "Wigg,^ 
held  further  that  no  such  relation  as  that  of  master  and  servant, 
or  that  of  principal  and  agent  was  constituted  by  the  deed  between 
the  trustees  and  the  debtor  ;  that  there  was  no  liability  in  respect 
of  ostensible  authority,  for  the  credit  was  given  to  the  debtor,  and 
that  the  deed  itself  gave  the  debtor  no  authority  to  pledge  the  trus- 
tees' credit. 

Each  ostensible  partner  in  a  firm  is  its  agent  and  representative 

with  reference  to  all  business  within  the  scope  of  the  partnership. 

V.  Foster  is  only  one  of  the  many  legal  »  8  H.  L.  C.  268. 

errors  with  which  that  case  abounds.  «  L.  R.  1  C.  P.  86. 

J  L.  R.  1  Ex.  335.  5  L  R.  1  Ex.  335. 

2  L.  E.  6  C.  P.  1. 
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And  if,  in  the  conduct  of  partnership  business,  and  with  reference 
thereto,  one  partner  makes  false  or  fraudulent  misrepresentations 
of  fact  to  the  injury  of  innocent  persons  who  deal  with  him  as 
representing  the  firm,  and  without  notice  of  any  limitations  upon 
his  general  authority,  his  partners  cannot  escape  pecuniary  re- 
sponsibility therefor  upon  the  ground  that  such  misrepresenta- 
tions were  made  without  their  knowledge.  This  is  especially  so 
when  the  partners,  who  were  not  themselves  guilty  of  wrong,  re- 
ceived and  appropriated  the  fruits  of  the  fraudulent  conduct  of 
their  associate  in  business.^ 

A  sole  surviving  partner  of  an  insolvent  firm,  who  is  himself 
insolvent,  can  make  a  valid  assignment  of  partnership  assets  for 
the  benefit  of  the  joint  creditors,  with  preference  to  some  of  them, 
and  such  assignment  is  not  void  because  of  the  fraudulent  omis- 
sion from  the  schedule  by  the  surviving  partner  of  certain  prop- 
erty which  constituted'a  part  of  the  partnership  assets,  and  was 
appropriated  by  him  to  his  own  use.  Such  fraud  does  not  affect 
tlie  rights  of  the  assignee  and  of  the  beneficiaries  of  the  trust  who 
were  ignorant  of  the  fraud  of  the  grantor.  If  the  assignment  was 
valid  when  executed,  no  subsequent  conduct  on  the  part  of  the 
grantor  or  the  trustee,  however  fraudulent,  can  avoid  the  deed, 
and  deprive  the  creditors,  accepting  it  in  good  faith  and  not  par- 
ticipating in  the  fraud,  of  their  rights  under  it.^ 

D.  and  I.  were  partners,  engaged  in  carrying  on  a  small  business 
in  buying  and  manufacturing  wheat  and  grain,  in  a  small  town  in 
an  interior  county  in  Indiana ;  shipping  the  flour  and  such  sur- 
plus of  the  grain  as  was  not  required  for  manufacturing,  in  a  mill 
of  an  average  capacity  of  thirty  barrels  of  flour  per  day,  to  Indian- 
apolis and  Baltimore,  for  sale  and  immediate  delivery.  Their 
whole  working  capital  varied  from  12000  to  14000.  D.  carried 
on  the  business,  while  I.  resided  in  Pennsj'lvania,  and  rarely  vis- 
ited their  place  of  business  in  Indiana.  In  1877,  and  five  years 
subsequent  to  the  formation  of  the  partnership,  D.,  without  the 
knowledge  of  I.,  gave  orders  to  the  plaintiffs,  commission-mer- 
chants and  grain-brokers  in  Baltimore,  for  sale  of  165,000  bushels 
of  wheat  for  future  delivery.  These  orders  were  executed  by  the 
plaintiffs ;  the  price  amounting  to  $251,794.84.  No  grain  was 
shipped  by  D.  to  meet  these  sales,  and  the  plaintiffs  paid  as  differ- 
ences, $17,215.94.     In  an  action  against  I.,  as  surviving  partner 

1  Strang!).  Bradner,114U.S.  555;  Stock-  Hampstead  v.  Johnston,  18  Ark.  123,  140; 
well  V.  United  States,  13  Wall.  531,  547  ;  Cornish  v.  Dews,  18  Ark.  172,  181  ;  Man- 
Chester  t>.  Dickerson,  54  N.  Y.  1 ;  Locket;,  del  v.  Peay,  20  Ark.  325,  329  ;  Hunt  v. 
Stearns,  1  Met.  560  ;  Lothrop  v.  Adams,  Weiner,  39  Ark.  70,  75  ;  Marbury  v. 
133  Mass.  471  ;  Blight  v.  Tobin,  7  T.  B.  Brooks,  7  Wheat.  556,  577  ;  Brooks  v. 
Mon.  612  ;  Diirant  v.  Rogers,  87  111.  508.  Marbury,  11  Wheat.  78,  89  ;  Tompkins 
2  Emerson  v.   Seuter,   118   U.   S.    3 ;  v.  Wheeler,  16  Pet.  106,  118. 
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of  D.  &  I.,  for  this  sum,  it  was  claimed  for  the  defendant  that  the 
transaction  was  not  authorized  by  the  partnership  agreement, 
nor  within  the  regular  course  of  the  partnership  business,  nor 
within  its  apparent  scope.  The  court  charged  in  favor  of  the 
plaintiffs,  for  whom  the  verdict  and  judgment  were  entered.  The 
Supreme  Court,  on  error,  held  that  such  liability  did  not  arise 
from  the  partnership  agreement  between  D.  and  I.  ;  nor  from  any 
implication  arising  out  of  the  previous  transactions  between  them 
and  the  plaintiffs ;  and  that  the  court  below  was  in  error  in  hold- 
ing, and,  in  effect,  directing  the  jury,  that  the  business  of  dealing 
in  grain  involved,  as  a  matter  of  law,  as  an  essential  characteris- 
tic of  the  business,  not  only  dealing  jn  grain  on  hand  for  present 
delivery,  for  cash  or  on  credit,  but,  also,  dealing  in  futures  by 
means  of  contracts  of  sale  or  purchase  for  purposes  of  specu- 
lating upon  the  course  of  the  market.  The  judgment  was  reversed 
and  a  new  trial  was  ordered.^ 

notice  of  its  limitations.  And  so,  too,  any 
implication  that  might  have  arisen  from  a 
previous  course  of  business  of  this  char- 
acter, carried  on  by  Davis  with  the  knowl- 
edge of  Irwin,  must  be  rejected,  for  it  is 
not  claimed  that  any  foundation  in  proof 
existed  for  it.  The  only  remaining  ground 
for  the  implied  authority  by  which  it  can 
be  claimed  that  Irwin  was  bound  by  the 
contracts  of  his  partner,  is  that  arising 
from  the  intrinsic  nature  of  the  business 
in  which  the  partnership  was  actually 
engaged,  or  from  the  usual  and  ordinary 
course  of  conducting  it  at  the  locality 
where  it  was  carried  on.  What  the  nature 
of  that  business  in  each  case  is,  what  is 
necessary  and  proper  to  its  successful 
prosecution,  what  is  involved  in  the  usual 
and  ordinary  course  of  its  management  by 
those  engaged  in  it,  at  the  place  and  time 
where  it  is  carried  on,  are  all  questions  of 
fact  to  be  decided  by  the  jury,  from  a  con- 
sideration of  all  the  circumstances  which, 
singly  or  in  combination,  affect  its  char- 
acter or  determine  its  peculiarities  ;  and 
from  them  all,  giving  to  each  its  due 
weight,  it  is  its  province  to  ascertain  and 
say  whether  the  transaction  in  question  is 
one  which  those  dealing  with  the  firm  had 
reason  to  believe  was  authorized  by  all 
its  members.  The  difficulty  and  duty  of 
drawing  the  inference  suitable  to  each 
case  from  all  its  circumstances  cannot  be 
avoided  or  supplied  by  affixing  or  ascrib- 
ing to  the  business  some  general  name, 
and  deducing  from  that,  as  a  matter  of 
law,  the  rights  of  the  public  and  the 
duties  of  the  partners.  Dealing  in  gram 
is  not  a  technical  phrase  from  which  a 
court  can  properly  infer  as  matter  of  law 
authority  to  bind  the  firm  in  every  case 


1  Irwan  v.  "Williar,  110  U.  S.  499. 
Two  questions  of  importance  are  involved 
in  this  case,  one,  as  regards  the  general 
doctrine  of  agency  as  applicable  to  a 
partnership  ;  the  other,  as  to  dealing  in 
"futures."  The  court  below  assumed,  be- 
cause I.  &  D.  were  dealers  in  grain,  that, 
therefore,  all  dealings  in  grain  by  one 
member  of  the  firm,  in  the  name  of  the  firm, 
would  bind  the  firm.  The  United  States 
Supreme  Court,  in  dealing  with  this  fallacy, 
said  :  "In  this,  we  think,  there  was  error. 
The  liability  of  one  partner,  for  acts  and 
contracts  done  and  made  by  his  co-partners, 
without  his  actual  knowledge  or  assent,  is 
a  question  of  agency.  If  the  authority  is 
denied  by  the  actual  agreement  between 
the  partners,  with  notice  to  the  party  who 
claims  under  it,  there  is  no  partnership 
obligation.  If  the  contract  of  partnership 
is  silent,  or  the  party  with  whom  the  deal- 
ing has  taken  place  has  no  notice  of  its 
limitations,  the  authority  for  each  trans- 
action may  be  implied  from  the  nature  of 
the  business,  according  to  the  usual  and 
ordinary  course  in  which  it  is  carried  on, 
by  those  engaged  in  it  in  the  locality 
which  is  its  seat,  or  as  reasonably  neces- 
sary and  fit  for  its  successful  prosecution. 
If  it  cannot  be  found  in  that,  it  may  still 
be  inferred  from  the  actual  though  excep- 
tional course  and  conduct  of  the  business 
of  the  partnership  itself,  as  personally  car- 
ried on  with  the  knowledge,  actual  or 
presumed,  of  the  partner  sought  to  be 
charged.  In  the  present  case  the  partner- 
ship agreement  cannot  affect  the  question, 
because  it  is  not  claimed,  on  the  one  hand, 
that  it  conferred  actual  authority  to  make 
the  transactions  in  dispute,  nor,  on  the 
other,  that  the  defendants  in  error  had  any 
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The  plaintiff,  having  been  a  clerk  in  the  defendant's  firm,  en- 
tered into  a  verbal  agreement  with  him  for  a  share  of  profit  and 
loss  in  the  proportion  of  one-fifth  to  the  plaintiff,  and  four-fifths 
to  the  defendant,  it  being  stipulated  that  the  building  in  which  the 
business  was  carried  on  should  remain  the  property  of  the  de- 
fendant. The  plaintiff  alleged  that  the  agreement  was  for  a  part- 
nership, and  claimed  a  dissolution  and  an  account  of  assets.  The 
defendant  denied  the  partnership,  and  alleged  that  the  plaintiff 
was  only  manager.  Held,  that  under  the  facts  proved,  the  agree- 
ment for  sharing  profit  and  loss  in  certain  proportions  confeiired 
all  the  rights  of  partnership  inter  se,^  subject  to  the  stipulation  as 
to  the  buildings  remaining  the  property  of  one  partner  ;  that  the 
defendant  could  not  maintain  tliat  the  legal  effect  of  partnership 
should  not  follow  such  a  contract,  and  that  the  plaintiff  had  a 
right  to  a  dissolution  and  sale  of  the  assets  of  tlie  partnership,  in- 
cluding the  good-will.  But  as  to  the  good-will,  it  was  only  that 
which  could  be  sold  by  its  being  quite  understood  that  the  mills 

tract  is  only  yalid  when  the  parties  really 
intend  and  agree  that  the  goods  are  to  be 
delivered  by  the  seller  and  the  price  to  be 
paid  by  the  buyer  ;  and,  if,  under  guise  of 
such  a  contract,  the  real  intent  be  merely 
to  speculate  in  the  rise  or  fall  of  prices, 
and  the  goods  are  not  to  be  delivered,  but 
one  party  is  to  pay  to  the  other  the  differ- 
ence between  the  contract  price  and  the 
market  price  of  the  goods  at  the  date 
fixed  for  executing  the  contract,  then  the 
whole  transaction  constitutes  nothing  more 
than  a  wager,  and  is  null  and  void  ;  all 
wagering  contracts  being  generally  held  in 
this  country  to  be  illegal  and  void  as 
against  public  policy.  Dickson's  Exec- 
utor V.  Thomas,  97  Pa.  278  ;  Gregory  v. 
"Wendell,  40  Mich.  4.32  ;  Lyon  v.  Culbert- 
son,  83  111.  33  ;  Melchert  v.  American 
Union  Tel.  Co.,  3  McCrary,  521  ;  11  Fed. 
Rep.  193,  and  note  ;  Barnard  v.  Bock- 
haus,  52  Wis.  593  ;  Kingsbury  v.  Kirwan, 
77  N.  Y.  612  ;  Story  v.  Salomon,  71  N. 
Y.  420  ;  Love  v.  Harvey,  114  Mass.  80. 
In  England,  it  is  held  that  the  contracts, 
although  wagers,  were  not  void  at  common 
law.  But  this  has  been  altered  by  statute, 
8  &  9  Vic.  c.  109,  sec.  18,  declaring  that 
they  "shall  be  null  and  void,"  and  mak- 
ing such  wagering  contracts  or  agreements 
non-enforceable  in  courts  of  law  and  equity. 
It  has  been  held  in  England,  that,  the  stat- 
ute ha.s  not  made  such  contract  illegal,  but 
only  non-enforceable.  Thacker  v.  Hardy, 
4  Q.  B.  Div.  685.  We  shall  consider  the 
question  fully  in  a  later  volume  of  this 
work. 

1  See  Syers  v.  Syerg,  1  App.  Cas.  154; 
Greenham  v.  Gray,  4  Ir.  Com.  L.  R.  601; 
Pooley  V.  Driver,"  5  Ch.  Div.  458. 


irrespective  of  its  circumstances  ;  and  if, 
by  usage,  it  has  acquired  a  fixed  and  defi- 
nite meaning,  as  a  word  of  art  in  trade, 
that  is  a  m.atter  of  fact  to  be  established 
by  proof  and  found  by  a  jury.  It  may 
mean  one  thing  at  Brazil  in  Indiana, 
another  at  Baltimore.  It  may  not  be  the 
same  when  standing  alone  with  what  it  is 
in  connection  with  a  flouring-mill  in  a 
small  interior  town.  It  may  mean  deal- 
ing in  grain  on  hand  for  present  delivery 
for  cash  or  on  credit,  or  it  may  mean,  also, 
dealing  in  futures  by  means  of  contracts 
of  sale  or  purchase  for  purposes  of  specu- 
lating upon  the  course  of  the  market.  We 
are  quite  clear  that  the  latter  feature  of 
the  business,  as  it  may  sometimes  be  pros- 
ecuted, is  not,  as  matter  of  law,  an  essen- 
tial characteristic  of  every  business  to 
which  the  name  of  dealing  in  grain  may 
be  properly  assigned.  And  yet  this  is  dis- 
tinctly what  in  the  present  case  Was  given 
to  the  jury  as  the  law,  and  in  that  respect 
the  Circuit  Court  erred."  This  is  so  clear 
and  accurate  an  exposition  of  the  law  in 
the  matter,  and  so  thoroughly  harmonizes 
with  the  late  well-decided  English  cases, 
and  with  the  views  we  have  expressed  in 
this  Part,  that  we  have  quoted  thus  fully 
from  the  judgment. 

The  other  point  involved  in  the  case  is 
as  to  whether  the  contract  was  void  as 
a  wagering  or  gambling  contract.  The 
court  laid  it  down  as  the  generally  ac- 
cepted doctrine  in  this  country,  that  a 
contract  for  the  sale  of  goods,  to  be  deliv- 
ered at  a  future  day  is  valid,  even  though 
the  seller  has  not  the  goods,  nor  any  other 
means  of  getting  them  than  to  go  into  the 
market  and  buy  them  ;  but  such  a  con- 


PART   VII.]  partners'    SALES.  497 

aud  premises,  an  any  other  exclusive  property  of  the  defendant, 
Avere  not  to  be  interfered  with,  and  not  to  be  sold,  and  that  the' 
defendant  would  be  entirely  at  liberty,  whoever  bought,  to  carry 
on  his  business  at  the  mill  in  his  own  name,  as  long  as  and  in  such 
manner  as  he  liked.  The  sale  was  to  be  conducted  by  an  inde- 
pendent firm  of  solicitors,  with  power  to  either  partner  to  bid. 
The  sale  was  to  be  of  the  business  as  a  going  concern,  but  sub- 
ject to  the  defendant's  rights  and  ownership  as  named.  A  doubt 
was  expressed  by  the  court,  if,  under  such  a  state  of  facts,  and  so 
treated,  there  would  be  any  good-will  to  sell.  A  doubt  as  to 
whether  there  was  any  going  concern  to  sell  would  be  equally  as 
well  founded.^ 

Where  several  parties  were  jointly  interested  in  the  profit  and 
loss  of  a  series  of  voyages  of  a  vessel,  of  which  one  of  them  was 
master  and  supercargo,  it  was  held  by  tlie  United  States  Supreme 
Court  that,  though  a  stranger  could  not  be  introduced  as  a  part- 
ner during  the  pendency  of  these  voyages,  yet,  after  the  last  voy- 
age had  been  terminated,  the  interest  of  one  party  might  be-  as- 
signed, and  the  assignee  could  maintain  a  bill  for  an  account 
against  the  master  and  supercargo,  joining  the  other  proper 
parties. 2 

The  entire  property  and  assets  of  a  partnership  were  conveyed 
to,  and  vested  in,  a  corporation,  subject  to  the  debts  and  liabilities 
of  the  partnership.     The  debts  and  liabilities  of  the  firm  there- 

1  Pawsey  v.  Armstrong,  18  Ch.  D.  698.  has  received  a  constant  sanction  in  suc- 
^  Mathewson  v.  Clarke,  6  How.  122.  eeeding  cases  both  in  England  and  in  this 
The  case  decides  that  while  one  partner  country.  Fox  v.  Hanbury,  Cowp.  445  ; 
cannot  sell  his  interest  in  the  firm,  so  as  Taylor  i:  Fields,  4  Ves.  396  ;  Button  v. 
to  constitute  the  purchaser  a  member  of  Morrison,  17  Ves.  193;  Young  «.  Keighley, 
the  firm,  yet  he  may  dispose  of  his  in-  15  Ves..  557;  Marquand  i).  The  New  York 
terest  in  the  property  of  the  firm  to  a  Manuf.  Co.,  17  Johns.  525  ;  Church  v. 
stranger,  who  will  take  the  ownership  of  Knox,  2  Day,  514;  Peirce  v.  Jackson, 
his  assignor.  In  Nicoll  v.  Mumford,  4  6  Mass.  242 ;  Wilson  v.  Carine,  2  Johns. 
Johns.  Ch.  525,  it  was  held  that  an  as-  280  ;  Moody  v.  Paine,  2  Johns.  Ch.  548  ; 
signee  or  separate  creditor  of  one  partner  Knox  v.  Simmons,  4  Yeates,  477;  Wallace 
is  entitled  only  to  the  share  of  such  part-  ii.  Patterson,  2  Har.  &  McH.  463  ;  Harri- 
ner,  after  a  settlement  of  the  accounts,  son  v.  Steri-y,  5  Cranch,  289  ;  McComb  v. 
and  after  all  the  just  claims  of  the  other  Dunch,  2  Dall.  73.  The  sale  of  the  inter- 
partner  are  satisfied.  The  interest  of  each  est  of  a  partner  in  the  partnership  effects 
partner  is  his  share  in  the  surplus,  subject  is  made  subject  to  the  partnership  debts, 
to  all  partnership  accounts  ;  and  that  in-  and  is  in  effect  only  a  sale  of  the  undefined 
terest  or  surplus  only  is  liable  to  the  as-  surplus  interest  of  the  partner  after  the 
signee  or  separate  creditors  of  such  partner  partnership  debts  are  paid.  Woodrop  v. 
claiming  either  bj'  assignment  or  under  Ward,  3  Dess.  203;  McCulloch  ».  Dashiell, 
execution.  As  between  one  partner  and  1  Harr.  &  G.  96;  Barbel'  v.  Hartford  Bank, 
the  assignees  or  separate  creditors  of  the  9  Conn.  407;  Witter  i).  Richards,  10  Conn, 
other,  they  cannot  affect  the  joint  property  37;  Wilder  u.  Keeler,  3  Paige,  167;  Lyn- 
any  further  than  the  partner  whose  as-  don  v.  Gorham,  1  Gall.  367;  Murray  v. 
signees  or  creditors  they  are  could  have  Murray,  5  Johns.  Ch.  73  ;  In  re  Smith, 
affected  it.  This  is  the  settled  rule  in  16  Johns.  102  ;  Wiston  w.  Ewing,  1  Ala. 
cases  of  partnership  property ;  and  the  N.  s.  129;  Scrugnam  v.  Carter,  12  Wend, 
doctrine  of  Lord  Hardwicke  in  the  lead-  131;  Doner  v.  Stanffer,  2  Pa.  198. 
ing  case  of  West  v.  Skip,  1  Ves.  Sen.  239, 
VOL.  I.                                                 32 
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upon  became  the  debts  and  liabilities  of  the  corporation.  The 
property  ceased  to  be  partnership  property,  and  became  consoli- 
dated in  a  unity  of  interest  in  the  corporation.  The  partners 
ceased  to  be  partners,  and  became  holders  of  shares  in  the  capi- 
tal stock  of  the  company.^  Their  lien  as  partners  ceased  when 
their  character  of  stockholders  began.  The  constitution  of  the 
corporation  and  the  transfer  to  it  of  the  property  being  authorized 
by  law,  and  being  intended  to  settle  and  extinguish  the  partner- 
ship equities,  and  to  place  the  concern  on  a  new  footing,  effected 
that  object ;  the  parties  who  were  entitled  to  the  partnership  equi- 
ties being  those  who  organized  the  corporation,  and  made  the 
conveyance  to  it.  It  was  not  the  corporation  alone  which  was 
concerned  in  the  transfer,  but  the  creditors  also,  who  trusted  it 
after  it  was  formed,  and  who  stand  in  the  position  of  lond  fide 
claimants  against  its  property  and  assets.  While  they  may  not 
be  able  to  claim  any  precedency  over  the  former  partners  having 
debts  due  to  them,  they  stand  ou  an  equal  footing  with  them.  It 
was  therefore  held,  that  a  lien  by  owners  of  a  portion  of  the  part- 
nership assets,  which  existed  against  the  partnership  property, 
subject  to  the  debts  then  due,  prior  to  the  organization  of  the 
corporation,  had  been  lost  by  the  conveyance  of  the  parties  under 
an  act  of  the  legislature,  and  ceased  to  follow  the  partnership 
property  in  the  hands  of  the  corporation,  and  had  no  priority  over 
other  claim  against  such  property  which  accrued  after  the  organ- 
ization of  the  corporation.^ 

1  Where  parties  to  a  contract  hold  them-  The  principle  is  thus  laid  down  by  Rom- 
selves  out  to  the  other  contracting  parties  illy,  M.  R.,  in  Payne  v.  Hornby,  25  Beav. 
as  partners,  though  they  may  sign  a  con-  286  ;  "  The  surviving  partner  may  by  ar- 
tract  as  a  corporation,  they  may  still  be  rangement  give  the  executors  of  the  de- 
sued  as  partners,  even  though  as  such  ceased  partner  a  mortgage  on  the  partner- 
partners  they  are  carrying  on  business  in  ship  stock,  in  which  case  they  acquire  the 
the  name  of  the  corporation.  McGowan  usual  rights  of  mortgagees  to  the  stock  sub- 
V.  American  Tan  Bark  Co.,  121  U.  S.  575.  sequently  acquired ;  but  if  this  be  not  done, 
See  Simonton  y.  Sibley,  122  U.  S.  220,  the  mere  fact  that  their  testator  was  a  part- 
where  one  occupied  the  dual  position  as  ner  at  the  time  of  his  decease  does  not  give 
n  partner  and  creditor  of  a  firm,  under  a  them  a  lien,  ...  If  the  executors  file  a 
special  agreement  by  which  the  other  bill  for  winding  up  the  partnership,  but 
members  of  the  firm  became  his  debtors,  do  not  apply  for  a  receiver  or  an  injunc- 
as  well  as  his  copartners,  in  connection  tion,  I  apprehend  that  if  a  variation  takes 
with  the  sale  by  him  to  them  of  a  joint  place  in  the  stock  and  goods  while  the 
interest  in  railway  stock  and  bonds.  business  is  carried  on  by  the  surviving 
2  Francklyn  v.  Sprague,  121  U.  S.  215.  partner  alone,  and  fresh  goods  are  brought 
See  Hoyt  u.  Sprague,  103  U.  S.  613.  into  the  business,  and  he  becomes  bank- 
These.  cases  are  consistent  with  the  deci-  rupt,  they  belong,  in  the  first  place,  to  the 
sions  in  Nerot  v.  Barnard,  4  Russ.  247,  creditors  who  have  been  created  by  the 
and  Payne  v.  Hornby,  25  Beav.  280,  which  subsequent  dealing,  and  not  to  the  credit- 
hold  that  where  the  business  is  carried  on  ors  of  the  old  partnership  ;  for  it  was  the 
with  the  consent  of  the  outgoing  partner,  duty  of  the  executors  in  that  case  to  come 
or  the  representative  of  the  deceased  part-  here  at  once  to  obtain  a  receiver,  and  pre- 
ner,  debts  incurred  during  that  period  vent  that  course  of  dealing  from  going  on. 
have  a  preference  over  the  partnership  If  it  were  not  so  it  would  be  sanctioning 
lien  upon   all  newly  acquired  property,  the  commission  of  a  fraud  against  all  sub- 
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A  question  arose  in  Drennen  v.  London  Assurance  Company ,i 
and  again,  in  the  same  case,^  under  a  policy  of  insurance  contain- 
ing a  provision  that  the  policy  should  become  void  if  the  property 
were  sold,  or  transferred,  or  a  change  take  place  in  its  title  or 
possession.  The  court  held  that  an  agreement  between  the  as- 
sured, a  firm,  and  A.,  that  the  latter  should  pay  the  former  $10,000 
and  have  a  share  in  the  profits  of  the  business,  was  not  a  sale  or 
transfer  of  the  property  of  the  firm,  as  A.,  although  he  was  to  par- 
ticipate in  the  profits  arising  from  the  management  of  particular 
property,  was  not  to  become  a  partner  with  the  others,  and  did 
not  acquire  such  an  interest  in  the  property  itself  as  to  effect  a 
change  in  its  title.^ 

There  may  be  cases  in  which  the  holding  out  of  one's  self  as 
a  partner  in  a  firm  has  been  so  public  and  so  long  continued  as 
to  justify  the  inference,  as  matter  of  fact,  that  one  dealing  with 
the  partnership  knew  it  and  relied  upon  it,  without  direct  testi- 
mony to  that  effect;  but,  as  a  general  rule,  a  person  who  is  not  in 
fact  a  partner,  who  has  no  interest  in  the  business  of  the  partner- 
ship, and  does  not  share  in  its  profits,  and  is  sought  to  be  charged 
for  its  debts  because  of  having  held  himself  out,  or  permitted 
himself  to  be  held  out,  as  a  partner,  cannot  be  made  liable  upon 
contracts  of  the  partnership,  except  with  those  who  have  con- 
tracted with  the  partnership  upon  the  faith  of  such  partnership.* 

sequent  and  separafe  creditors,  who  would  which  the  insured  shifts  the  moral  hazard 

be  acting  under  the  belief  that  they  were  from  himself  to  »  stranger,  creates  a  new 

dealing  with  a  person  who  would  be  able  contract  and  a  new  relation  which  the  com- 

from  his  stock-in-trade  to  pay  their  debts,  pany  has  not  consented  to  assume.    Malley 

but  who,  in  truth,  held  no  stock  of  his  v.  Ins.  Co.,  51  Conn.   222  ;  Hoffman  «.  Ins. 

own."  Co.,  32  N.  Y.  405  ;  Burnett  v.  Ins.  Co.,  46 

I'llS  U.  S.  61.  Ala.  11  ;  Pierce  v.  Ins.  Co.,  50  N.  H.  297  ; 

=  London   Ass.   Co.    v.   Drennen,   116  West  v.  Ins.  Co.,  27  Ohio  St.  1  ;  Dix  v. 

XJ.  S.  461.  Ins.  Co.,  22  111.  272  ;  Barnes  v.  Ins.  Co., 

"  8  The  court  held  that  mere  participa-  51  Me.  110  ;  Ins.  Co.  v.  Ross,  23  Ind.  179; 

tion  in  profits  would  give  no  such  interest  Finley  v.  Ins.  Co.,  30  Pa.  311  ;  Ins.  Co. 

in  the  property  contrary  to  the  real  inten-  v.  Riker,  10  Mich.  279  ;  Dey  v.  Ins.  Co., 

tion  of  the  parties.      Persons  cannot  be  23  Barb.  623  ;  Wood  v.  Ins.  Co.,  31  Vt. 

made  to  assume  the  relation  of  partners,  552  ;   Keeler  v.   Ins.  Co.,  16  Wise.  550; 

as  between  themselves,  when  their  purpose  Ins.  Co.  v.  Hausslein,  60  111.  521  ;  Lappin 

is  that  no  partnership  shall  exist.     There  v.  Ins.  Co.,  68  Barb.  325  ;  Dreher  v.  Ins. 

is  no  reason  why  they  may  not  enter  into  Co.,  18  Mo.  128;  Savage  v.  Ins.  Co.,  52 

an  agreement  whereby  one  of  them  shall  N.  Y.  602  ;  Pindar  v.  Ins.  Co.,  47  N.  Y. 

participate  in  the  profits  arising  from  the  114  ;  Briggs  v.  Home  Ins.  Co.,  88  N.  C. 

management  of  particular  property  with-  141  ;  Cakes  v.  Ins.  Co.,  131  Mass.  164. 
out  his  becoming  a  partner  with  the  oth-  *  Sun  Insurance  Co.  i;.-  Kountz  Line, 

ers    or  without  his  acquiring  an  interest  122  U.  S.  583;  Thompsons  First  National 

in  the   property  itself,  so   as  to   effect   a  Bank   of  Toledo,   111    U.    S.   529,    536  ; 

change  of  title.    London  Ass.  Co.  v.  Dren-  Briggs  v.  Vanderbilt,  19  Barb  222  ;   Bon- 

nen,  116  U.  S.  461,  472.  steel   v.  Vanderbilt,    21    Barb.   26.      bee 

One  of  several  joint  owners  may  trans-  cases  where  there  is  a  community  of  in- 
fer his  interest  in  insured  property  to  the  terest,  creating  the  partnership  liability, 
others  without  avoiding  the  policy.  Lock-  Fromart  t).  Coupland,  2  Bing.  170;  Ureen 
wood  V.  Middlesex  Mut.  Ass.  Co.,  47  Conn.  v.  Beesley,  2  Bing.  N.  C.  108  ;  Champion 
553,564.  But  any  process  by  which  a  new  v.  Bostwick,  11  Wend.  571  ,■  1 8  V\  ena. 
party  to  the  contract  is  introduced,  by  175 ;  Patterson  v.  Blanchard,  6  Barb.  5d7; 
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Even  though  a  partnership  is  not  dissolved,  if  one  partner  al- 
lows the  other  to  appropriate  the  partnership  property  to  pay  his 
individual  debt,  such  appropriation  is  good  as  against  the  credit- 
ors of  the  firm ;  such  creditors  having  at  the  time  no  specific  lien 
upon  the  property,  and  no  trust  upon  it  which  they  can  enforce. 
It  is  only  necessary  that  the  disposition  of  the  property  should  be 
bond  fide  on  the  part  of  the  partners  and  the  assignee  of  the  prop- 
erty, and  without  any  intent  to  hinder  or  delay  the  creditors  of 
the  firm.i  If,  before  the  interposition  of  the  court  is  asked,  the 
property  has  ceased  to  belong  to  the  partnership;  if  by  a  lond  fide 
transfer  it  has  become  the  several  property  either  of  one  partner 
or  of  a  third  person,  the  equities  of  the  partners  are  extinguished, 
and,  consequently,  the  derivative  equities  of  the  creditors  are  at 
an  end.^  Where  one  partner,  with  the  consent  of  his  co-partner, 
receives  goods  of  the  firm  and  is  charged  therewith,  he  becomes 
the  owner  of  the  goods,  and,  in  good  faith,  can  make  a  valid  as- 
signment of  them.3 

In  Davis  v.  Patrick,*  the  manager  of  an  English  company, 
proprietors  of  a  silver  mine  in  Utah,  was  held  liable,  under  the  in- 
structions of  the  judge  of  the  Circuit  Court,  as  principal;  but  the 
judgment  of  the  court  was  reversed,  the  plaintiff's  contract  having 
been  formerly  made  with  the  company,  and  not  with  the  defend- 
ant, and  the  evidence  showing  that  the  defendant  was  not  the 
principal,  nor  a  partner  with  the  company,  but  was  its  agent  and 
manager,  although  he  was  to  receive  out  of  the  profits  of  the  busi- 
ness payment  of  moneys  due  to  him  by  the  company.^ 

1  Seld.  186.     In  Dickinson  v.  Valpy,  10  Slate  Co.,  36  Ohio  St.  135  ;   Uhl  v.  Har- 

B.  &  C.  128,  140,   Parke,  J.,  says :    "  No  vey,  7  lud.  26;  Central  City  Savings  Bank 

person  can  be  fixed  with  liability  on  the  v.  Walker,  66  N.  Y.  424, 
ground  that  he  has  been  held  out  as  a,  i  Howe    v.    Lawrence,    9    Cush.    553 ; 

partner,  unless   two  things  concur,  viz.  :  Locke  ii.  Lewis,  124  Mass.  1  ;    Ex  parte 

first,  the  alleged  act  of  holding  out  must  RufEn,  6  Ves.  127;  Ex  parte  Fell,  10  Ves. 

have  been  done  either  by  him  or  by  his  347;    Ex  parte  Williams,   11  Ves.  3  ;    Ex 

consent ;  and,  secondly,  it  must  have  been  parte  Rowlandson,  1  Rose,  416;  Campbell 

known  to  the  person  seeking  to  avail  him-  v.  MuUett,  2  Swans.  575;  Allen  v.  Center 

self  of  it.     In  the  absence  of  the  first  of  Valley  Co.,  21  Conn.  130,  137;  Person  v. 

these  requisites,  whatever  may  have  been  Monroe,  1  Fost.  462,  469. 
done  cannot   be  imputed   to   the   person  ^  c^gg   „_    Beauregard,   99  U.  S.  119, 

sought  to  be  made  liable  ;  and  in  the  ab-  125  ;    Fitzpatrick  v.  Flanagan,  106  IJ.  S. 

sence  of  the  second,  the  person  seeking  to  648,  654  ;  Schmidlapp  v.  Cnrrie,  55  Miss, 

make  him  liable  has  not  in  any  way  been  597;  Kimball  v.  Thompson,  13  Mete.  283; 

misled."    See  Mclver  v.  Humble,  16  Kast,  Ladd  v.  Griswold,  9  111.  25;  Smith  v.  Ed- 

169,  174,  176;  Carter  w.  Whalley,  1   B.  &  wards,  7  Humph.  106;    Robb  v.  Mudge, 

Ad.   11;    Pott  V.  Eyton,  3   C.  B.  32,  39;  34  Gray,  534;  Baker's  Appeal,  21   Pa.  St. 

Martyn  v.  Gray,  14  C.  B.  N.  s.  824,  839;  76 ;  Sigler  v.  Knox  County  Bank,  8  Ohio 

Edmundsou  v.  Thompson,   8  Jur.  n.  s.  St.  511;  Wilcox  v.  Kellogg,  11  Ohio,  394; 

235  ;  Benedict  v.  Davis,  2  McLean,  347;  Eldridge  v.  Phillipson,  58  Miss.  270;  An- 

Hicks  V.  Cram,  17  Vt.  449;  Fitch  v.  Har-  derson  v.  Tompkins,  1  Brock.  456,  460. 
rington,  13  Gray,  469;  Wood  v.  Pennell,  3  Huiskamp  v.  MoUne  Wagon  Co.,  121 

51  Me.  52  ;  SheiTod  v.  Langdon,  21  Iowa,  U.  S.  310. 
518;  Kirk  v.  Hartmau,  63  Pa.  97;  Hefner         i  122  U.  S.  138. 
V.  Palmer,  67  111.  161  ;   Cook  v.  Perhyn  6  gee  MoUwo  v.  Court  of  Wards,  L.  K. 
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5.  Fiduciary  Relations  op  Partners. 

Among  the  other  incidents  common  to  co-partners,  as  to  prin- 
cipals and  agents,  is  this,  that  as  far  as  a  partner  stands  in  respect 
to  his  co-partner,  or  a  principal  to  his  agent,  in  a  fiduciary  rela- 
tion, the  law,  as  between  trustee  and  cestui  que  trust,  applies  alike 
to  partners  and  agents.  We  deal  with  this  question  as  it  applies 
to  the  usual  cases  of  principals  and  agents  in  the  next  Part,  con- 
fining our  consideration  of  the  question  here  to  matters  affecting 
the  rights  and  powers  of  co-partners. 

Two  principles  with  relation  to  the  doctrine  of  principal  and 
agent  have  been  recognized  from  the  earliest  times.  One  is,  that 
an  agent  cannot  legally  buy  his  own  goods  for  his  principal ;  the 
other,  that  an  agent, employed  to  sell,  cannot  himself  purchase  the 
goods  of  his  principal.  If  he  should  do  so,  and  thereby  make  a 
profit,  his  principal  may  either  repudiate  the  transaction  alto- 
gether, or,  adopting  it,  may  claim  for  himself  the  benefit  made  by 
his  agent.  This  rule  has  been  repeatedly  applied  where  the  trans- 
action was  perfectly  bond  fide.  It  is  founded  on  this  principle, 
that  an  agent  will  not  be  allowed  to  place  himself  in  a  situation, 
which,  under  ordinary  circumstances,  would  tempt  a  man  to  do 
that  which  is  not  the  best  for  his  principal,  and  it  is  the  plain 
duty  of  every  agent  to  do  the  best  he  can  for  his  principal.i 

4  P.  C.  419  ;  Cassidy  v.  Hall,  97  N.  Y.  ners  established  a  partnership  for  the  pnr- 
159.  In  the  case  of  Davis  v.  Patrick,  122  pose  of  refining  sngar,  one  of  them  being 
U.  S.  138,  150,  the  relation  between  the  a  wholesale  grocer,  who,  from  his  busi- 
defendant  and  the  company  was  strictly  ness,  was  peculiarly  cognizant  with  the 
that  of  creditor  and  debtor,  and  not  that  variations  in  the  sugar  market,  and  had 
of  partners.  The  company  were  the  owners  great  skill  in  buying  sugar  at  the  right 
of  the  mine,  and  the  fact  that  the  defend-  and  proper  time  for  the  business.  He  be- 
ant  was  to  receive  payment  of  moneys  due  ing  the  person  to  buy,  it  became  his  duty 
him  out  of  the  profits  did  not  constitute  and  business  to  employ  his  skill  in  buy- 
him  a  partner  with  the  company.  As  ing  for  the  sugar  refinery  at  the  time  he 
we  have  observed  in  effect  in  a  previous  thought  most  beneficial.  Having  accord- 
note  in  this  Part,  if  it  did,  then,  on  the  ing  to  his  skill  and  knowledge  bouglit 
same  principle,  creditors  generally  of  a  sugar  at  a  time  when  he  thought  it  likely 
firm  receiving  payment  of  debts  due  them  to  rise,  and  it  having  risen,  and  the  firm 
by  the  firm  out  of  the  profits  should  be  being  in  want  of  some,  he  sold  his  own 
held  liable  as  partners.  Cox  v.  Hickman,  sugars  to  the  firm  without  letting  the 
8  H.  L.  Cas.  268,  and  the  cases  following  partners  know  that  it  was  his  sugar  that 
it,  established  a  more  reasonable  principle,  was  sold,  but  studiously  concealing  this 
See  Richardson  v.  Hughitt,  76  N.  Y.  55;  fact.  The  court  held  that  the  only  way 
Curry  v.  Fowler,  87  N.  Y.  33  ;  Eager  in  which  a  sale  of  that  sort  could  be  made 
V.  Crawford,  76  N.  Y.  97;  Burnett  v.  valid  and  eflfectual  would  be  by  communi- 
Snyder,  lb.  344  ;  81  N.  Y.  550,  555 ;  cation  of  the  fact.  The  agent  should  say 
Loomis  V.  Marshall,  12  Conn.  69;  Turner  to  his  principal  ;  "I  have  certain  sugars 
V.  Bissell,  14  Pick.  192  ;  Adee  v.  Cornell,  of  my  own,  which  I  do  not  choose  to  sell 
25  Hun,  78  ;  Boston  Colorado  Smelting  to  you  unless  you  give  me  a  particular 
Co.  V.  Smith,  13  R.  I.  27 ;  Pooley  v.  price  for  them.  You  have  the  option  to 
Driver,  5  Ch.  Div.  458 ;  .Ek  parte  Del-  do  it  or  not  as  you  think  fit."  Had  he 
hasse,  7  Ch.  Div.  511.  said  that,  the  fiduciary  relation  between 
1  These  rules  were  applied  to  questions  them  relating  to  that  transaction  would 
arising  between  partners  in  Bentley  v.  have  been  determined.  If  after  receiving 
Craven,  18  Beav.  75.     There  four  part-  the  statement  his  partners  had  consented 
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When,  ill  partnership,  there  are  such  relations  of  trust  and 
confidence,  which  one  man  may  occupy  towards  another,  either 

to  his  terms,  the  tranaaction  might  have 
stood  good  ;  but  in  the  absence  of  such  a 
statement  the  purchase  by  one  partner  for 
his  firm  could  not  be  sustained  by  the 
court,  even  though  the  sale  might  have 
been  made  at  the  fair  market  price,  and  at 
such  a  price  as  that  at  which  he  might 
have  sold  to  any  other  person,  and  the 
firm  was  held  to  be  entitled  to  the  profit 
on  the  transaction  made  by  the  individual 
partner.  This  principle  is  firmly  estab- 
lished where  such  fiduciary  relations  ex- 
ist. Lees  V.  Nuttall,  1  Russ.  &  M.  53  ; 
2  Myl.  &  K.  819;  Copeland  v.  Merc.  Ins. 
Co.,  6  Pick.  196;  Reed  v.  Warner,  5  Paige, 
650  ;  Reed  v.  Norris,  2  M.  &  Cr.  374  ; 
Beal  V.  McKiernan,  6  Mill.  (La.)  407;  Bar- 
tholomew V.  Leach,  7  Watts,  472;  Prevost 
V.  Gratz,  1  Peters  C.  C.  364  ;  Taylor  v. 
Salmon,  2  Cr.  &  M.  130;  Baker  v.  Whit- 
ing, 3  Sumn.  476  ;  Davore  v.  Fanning, 
2  Johns.  Ch.  251  ;  Green  v.  Winter,  1 
Johns.  Ch.  27;  Church  v.  Marine  Ins.  Co., 

1  Maaon,  341  ;  Barker  v.  Marine  Ins.  Co., 

2  Mason,   369 ;    Woodhouse  v.   Meredith, 

1  Jack.  &  \V.  204  ;  Parkist  v.  Alexan- 
der, 1  Johns.  Ch.  394;  Butler  t).  Haskell, 
4  Dess.  651  ;  Mosely  o.  Buck,  3  Munf. 
232  ;„  Sx  parte  Dyster,  1  Meriv.  172  ; 
Lowther  v.  Lowther,  13  Ves.  103;  Wren  v. 
Kirton,  8  Ves.  502.  In  Gillet  u.  Pepper- 
corne,  3  Beav.  78,  A.  employed  B.,  a 
stock-broker,  to  purchase  some  canal 
shares.  B.  apparently  bought  them  from 
C,  the  ostensible  owner,  but  who  after- 
wards turned  out  to  be  a  mere  trustee  for 
B.  The  court  after  the  lapse  of  several 
years,  and  without  entering  into  the  ques- 
tion of  the  fairness  of  the  price,  held  that 
the  transaction  was  void  on  grounds  of 
public  policy,  and  set  it  aside.  See  Brook- 
man  V.  Rothschild,  3  Sim.  153;  2  Dow.  & 
CI.  188;  Bick  v.  Motley,  2  MyL  &  K.  312; 
Bate  V.  Scales,  12  Ves.  402  ;  Munch  v. 
Cookerell,  9  Sim.  339  ;  Clements  v.  Hall, 
24  Beav.  333;  Miller  v.  Mackay,  31  Beav. 
77 ;  34  Beav.  295  ;  Shallcross  v.  Oldham, 

2  J.  &  H.  609  ;  Hodge  v.  Twitchell,  33 
Minn.  389  ;  Hicheus  v.  Congreve,  4  Russ. 
562.  A.,  B.,  and  others  were  common  car- 
riers from  London  to  Falmouth,  a  separate 
portion  of  the  road  being  allotted  to  each,  it 
being  stipulated  that  no  partnership  should 
exist  between  them.  A.  for  himself  and 
the  other  parties  agreed  with  the  Master 
of  the  Mint  to  carry  coin  from  London  to 
Falmouth,  and  afterwards  made  another 
agreement  with  the  Master  of  the  Mint  to 
carry  other  coin  to  places  not  on  the  road. 
As  it  appeared  that  A.  in  making  this  sec- 
ond agreement  did  not  apprise  the  officers 
of  the  Mint  that  he  was  treating  for  him- 


self alone,  it  was  held  that  the  other  par- 
ties had  the  right  to  share  with  him  in 
the  profits  of  the  second  transaction.  Rus- 
sell V.  Austwick,  1  Sim.  52.  A  partner 
who  superiutended  exclusively  the  ac- 
counts of  the  firm  agreed  to  purchase  his 
copartner's  share  of  the  business  for  a  sum 
which  he  knew  from  accounts  in  his  pos- 
session, but  which  he  concealed  from  his 
cojjartner,  was  an  inadequate  considera- 
tion. The  court  held  that  he  could  not 
in  fairness  deal  with  his  partner  without 
putting  him  into  possession  of  all  the  in- 
formation which  he  himself  had  with  re- 
spect to  the  state  of  the  accounts  between 
them,  and  that  he  could  not  be  permitted 
to  maintain  an  advantage  which  he  had 
gained  over  his  partner's  ignorance.  The 
agreement  was  set  aside.  Maddeford  v. 
Austwick,  1  Sim.  89.  See,  further,  as  to 
the  good  faith  required  in  such  transac- 
tions, Glassington  v.  Thwaites,  1  S.  &  S. 
124,  133  ;  Crawshay  v.  Collins,  1  Jac.  & 
W.  279;  Featherstonhaugh  v.  Fenwick,  17 
Ves.  298,  309,  et  seq. ;  Benson  v.  Heathorn, 
1  Y.  &  C.  326;  Murphy  v.  O'Shea,  2  J.  & 
Lat.  422;  Dunne  v.  English,  L.  R.  18  Eq. 
524  ;  Molony  v.  Kernan,  2  D.  &  War.  31; 
Lowther  v.  Lowther,  13  Ves.  95,  102;  Im- 
perial Mercantile  Credit  Assoc,  v.  Coleman, 
L.  R.  6  H.  L.  189,  194  ;  De  Bussche  v. 
Alt,  8  Ch.  Div.  286;  Parker  v.  McKenua, 
L.  R.  10  Ch.  96  ;  York  &  North  Midland 
Ry.  Co.  V.  Hudson,  16  Beav.  485;  Hamil- 
ton V.  Wright,  9  CI.  &  F.  Ill;  Tennant 
V.  Trenchard,  L.  R.  4  Ch.  53  ;  Leach  v. 
Leach,  18  Pick.  68.  The  principle  stated 
in  the  text,  and  the  reason  for  it,  were 
acted  on  in  Burton  v.  Wookey,  6  Madd. 
367.  There  the  plaintiff  and  defendant 
entered  into  partnership  together  to  deal 
in  lapis  calaminaris.  The  defendant,  who 
was  a  shopkeeper,  was  to  take  the  active 
part  in  the  concern,  and  was  to  purchase 
the  lapis  calaviinaris  from  the  miners  in 
whose  neighborhood  he  lived.  Many  of 
the  miners  were  before  the  partnership  in 
the  habit  of  dealing  at  his  shop,  and  con- 
tinued so  for  some  years  after  the  partner- 
ship, receiving  from  the  defendant  ready 
money  for  the  lapis  calaminaris,  and  pay- 
ing for  their  shop-goods  afterwards,  as 
they  would  have  done  to  any  other  shop- 
keeper ;  but  subsequently  a  new  course  of 
dealing  took  place  between  the  defendant 
and  the  miners.  In  the  place  of  paying 
them  for  the  mineral  with  money  he  paid 
them  with  shop-goods,  and  in  his  account 
with  the  plaintiff  he  charged  him  as  for 
cash  paid  to  the  amount  of  the  price  of 
the  goods.  The  court  decreed  an  account 
of  the  profit  made  by  the  defendant  on 
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personally  or  in  regard  to  the  particular  property  which  is  the 
subject  of  the  contract,  which  impose  upon  him  a  special  and 
peculiar  obligation  to  deal  with  the  other  person  towards  whom 
he  stands  so  related,  with  a  candor,  a  fairness,  and  a  refusal  to 
avail  himself  of  any  advantages  of  superior  information,  or  other 
favorable  circumstance,  not  required  by  courts  of  justice  in  the 
usual  business  transactions  of  life,  the  principles  applicable  to 
fiduciary  relations  will  be  applied.^ 


the  goods,  and  that  the  plaintiff  was  en- 
titled to  an  equal  division  of  that  profit 
with  the  defendant.  In  delivering  the 
judgment  the  court  said  :  "  It  is  a  maxim 
of  courts  of  equity  that  a  person  who 
stands  in  a  relation  of  trust  or  confidence 
to  another  shall  not  he  permitted  in  pur- 
suit of  his  private  advantage  to  place  him- 
self in  a  situation  which  gives  him  a  bias 
against  the  due  discharge  of  that  trust  or 
confidence.  The  defendant  here  stood  in 
a  relation  of  trust  or  confidence  towards 
the  plaintiff,  which  made  it  his  duty  to 
purcliase  the  lapis  calaminaris  at  the  low- 
est possible  price.  When  in  the  place  of 
purchasing  it  he  obtained  it  by  barter  for 
his  own  shop-goods,  he  had  a  bias  against 
a  fair  discharge  of  his  duty  to  the  plain- 
tiff. The  more  goods  he  gave  for  the  arti- 
cle purchased  the  greater  was  the  profit 
which  he  derived  from  the  dealing  in 
store-goods,  and  as  this  profit  belonged  to 
him  individnally,  and  as  the  saving  by  a 
low  price  of  the  article  purchased  was  to 
be  equally  divided  between  him  and  the 
plaintiff,  he  had  plainly  a  bias  against  the 
due  discharge  of  his  trust  or  confidence 
towards  the  plaintiff."  Burton  w.Wookey, 
6  Madd.  368.  The  same  principle  was 
acted  on  in  Blisset  v.  Daniel,  10  Hare, 
493,  522,  536,  where  a  majority  of  the 
partners  had  i;he  power  of  expelling  any 
partner  from  the  firm,  and  appropriating 
his  share  at  its  valuation  based  on  the 
immediately  preceding  profits.  The  court 
held  that  such  a  power  could  be  exercised, 
but  it  must  be  in  good  faith ;  uot  against 
the  truth  and  honor  of  the  contract,  nor 
merely  to  enable  the  continuing  partners 
to  appropriate  to  themselves  the  share  of 
the  expelled  partner  at  a  fixed  value  less 
than  the  true  value. 

1  Acting  on  this  principle  in  Brooks  v. 
Martin,  2  Wall.  70,  where  such  relations 
existed  between  the  parties  as  partners,  it 
was  held,  where  one  partner  possessing 
peculiar  knowledge  of  the  business  and 
property  of  the  firm,  purchased  the  share 
of  his  partner  in  the  firm,  who  did  not 
possess  that  knowledge,  and  whose  posi- 
tion towards  his  partner  was  one  of  trust 
and  confidence,  that,  in  order  to  sustain 
such  a  sale,  it  must  be  made  to  appear. 


first,  that  the  price  paid  approximates  rea- 
sonably near  to  a  fair  and  adequate  consid- 
eration for  the  thing  purchased  ;  and  sec- 
ond, that  all  the  information  iu  possession 
of  the  purchaser,  which  was  necessary  to 
enable  the  seller  to  form  a  sound  judgment 
of  the  value  of  what  he  sold,  should  have 
been  communicated  by  the  former  to  the 
latter.  See  Anderson  v.  Lemon,  8  N.  Y. 
236 ;  Church  v.  Church,  25  Pa.  278 ;  Hunter 
■-.  Atkins,  3  Myl.  &  K.  113  ;  Pugh's  Heirs 
u.  Bell's  Heirs,  1  J.J.  Marsh.  399  ;  Morse 
V.  Royal,  12  Ves.  335  ;  Maddeford  v. 
Austwick,  1  Sim.  89  ;  Miohoud  v.  Girod, 
4  How.  503  ;  Bailey  v.  Teakle,  2  Brock. 
51-54.  A  person  employed  on  behalf  of 
himself  and  his  co-partners  in  negotiating 
the  terms  of  a  lease,  is  not  entitled  to 
stipulate  clandestinely  with  the  lessors  for 
any  private  advantage  to  himself.  Where, 
therefore,  a  sum  of  £12,000  was  paid  in 
pursuance  of  such  a  stipulation,  the  party 
receiving  it  was  declared  to  hold  it  in  trust 
for  the  partnership.  Fawcett  v.  White- 
house,  1  Euss.  &  M.  132.  See  Carter  v. 
Home,  1  Eq.  Ah.  7  ;  Hichens  v.  Con- 
greve,  1  Russ.  &  M.  150,  note  ;  Lamar's 
Ex'r  V.  Hale,  79  Va.  147,  157.  Where 
one  of  a  co-partnership,  by  any  means, 
gets  a  fund  belonging  to  the  firm,  he  is 
not  at  liberty  to  appropriate  it  to  his  own 
exclusive  benefit,  but  must  share  it  with 
his  co-partners.  Eason  v.  Cherry,  9  Jones 
Eq.  (N.  C.)  361  ;  Allison  v.  Davidson,  2 
Dev.  Eq.  79.  After  the  dissolution  of  a 
partnership  and  pending  its  liquidation,  a 
partner  is  not  permitted  to  do  any  act, 
still  less  to  make  use  of  the  partnership 
funds,  in  a  manner  inconsistent  with  the 
purpose  of  a  just  and  proper  settlement  ; 
and  where  a  partner  has  collected  partner- 
ship money  under  circumstances  from 
which  an  agreement  on  bis  part  not  to  re- 
ceive it  may  be  inferred,  and  where  his 
receiving  it  was  contrary  to  good  faith,  he 
may  be  required  to  pay  it  into  court. 
Gridley  v.  Conner,  2  La.  An.  87,  89.  See 
Shropshrie  v.  Russell,  lb.  961.  In  Brad- 
bury V.  Barnes,  19  Cal.  122,  Baldwin,  J., 
said:  "There  can  be  no  doubt  that  one 
partner  may  purchase  with  his  own  funds 
and  on  his  account,  the  interest  of  his  co- 
partner iu  real  estate  at  public  sale,  if 


504 


COMMENTAEIES   ON   SALES. 


[book  ir. 


A  partner  has  not  a  right  to  prefer  his  own  interest  to  that 
of  the  firm,  nor  deprive  the  partnership  of  a  profitable  bargain, 
by  taking  it  to  his  own  account.  The  doctrine  is  deducible  from 
the  nature  of  the  contract  of  partnersliip,  on  entering  into  wliicli 
the  partner  promises  to  his  associates  his  efforts  for  the  common 
benefit.  This  promise  he  would  violate  by  seeiiing  his  individual 
advantage  in  preference  to  that  of  the  partnership.  Hence,  the 
books  abound  in  cases,  many  of  which  we  cite  in  the  notes  in  this 
section,  where  a  partner,  who,  while  his  relations  as  such  existed, 
has  stipulated  clandestinely  for  any  private  benefit  to  himself,  has 
been  compelled  to  divide  such  gains  with  his  associates.^ 


there  be  no  circumstances  of  fraud  or  of  a 
trust  apart  from  this  relation,  and  so  pur- 
chasing, hold  the  property  as  a  stranger 
might.  It  is  true  that  partners  occupy 
confidential  relations  towards  each  other, 
but  this  is  in  respect  to  the  firm  business  ; 
but  this  relation  does  not  forbid  one  from 
buying  of  another,  when  both  have  an 
equal  opportunity  and  means  of  knowing 
the  value  of  the  property  and  its  condi- 
tion. The  fact  that  the  sheriffs  sale  is 
public  and  open,  is  itself  primd  facie 
proof  that  no  advantage  is  taken  ;  and  no 
reasons  of  policy  exist  to  restrain  bidding 
by  other  partners  than  the  defendant,  and 
who  would  be  more  disposed  to  bid,  prob- 
ably, than  strangers.  .  .  .  Generally,  one 
partner  has  a  right  to  buy  the  whole  or  a 
portion  of  the  interest  of  his  associate  at 
private  sale,  as  he  might  purchase  of  a 
•stranger,  and  we  can  see  nothing  which 
should  deny  or  qualify  this  right  in  the 
fact  that  the  sale  is  made  through  the  in- 
strumentality of  the  officer  acting  in  this 
respect  for  tie  partner."  And  see  Gunter 
V.  Laffan,  7  Cal.  688. 

1  In  Lowry  v.  Cobb,  9  La.  An.  592, 
the  court  held  that  these  principles  were 
not  applicable  under  the  following  state  of 
facts.  The  plaintiff  and  defendants  owned 
a  plantation  in  partnership.  Difficulties 
having  arisen  between  them,  the  property 
was  placed  in  the  hands  of  a  receiver,  and 
arbitrators,  clothed  with  the  powers  of 
amicable  compounders,  appointed.  After 
flagi-antly  violating  the  award  and  usurp- 
ing the  administration  of  the  property, 
the  defendants  confessed  a  judgment  in 
favor  of  a  mortgage  creditor,  who  seized 
and  sold  the  property.  At  the  sale,  the 
plaintiff,  through  friends,  bought  the  prop- 
erty, and  the  defendants  claimed  the  ben- 
efit of  the  purchase  for  the  partnership. 
The  court  held  that  they  were  not  entitled 
to  it.  Slidell,  C.  J.,  in  delivering  the 
judgment  of  the  court,  said:  "We  con- 
ceive that  the  circumstances  of  the  pres- 
ent case  do  not  fall  within  the  rule,  and 


that  by  their  own  inequitable  conduct  the 
defendants  excluded  themselves  from  its 
application.  The  plaintiff  had  faithfully 
submitted  to  the  award,  by  which  the 
partnership  property  was  placed  under  the 
administration  of  the  receiver,  and  which 
award  they  were  bound,  by  every  consid- 
eration of  partnership  and  moral  duty,  to 
respect.  Without  any  just  cause  they  ar- 
rested the  possession  from  the  receiver  ; 
diverted  to  their  own  use  the  crops  which 
had  been  sacredly  appropriated  to  pur- 
poses vitally  necessary  to  the  protection  of 
the  partnership  interests  ;  awakened  the 
distrust  of  an  important  creditor ;  and 
occasioned,  if  not  invited,  a  forced  sale 
by  this  creditor  of  the  partnership  estate 
under  his  mortgage.  When  the  plaintiff 
thus  saw  his  own  ruin  impending  by  the 
bad  faith  of  his  co-proprietors,  who  bad 
thus  flagrantly  violated  the  compact  for 
their  common  preservation,  the  instinct 
of  self-defence  necessarily  compelled  him 
to  seek  the  assistance  of  his  friends  ;  and 
having  sheltered  himself  in  some  degree 
through  their  interposition,  from  the 
calamity  which  would  otherwise  have 
crushed  him,  the  promoter  of  the  mis- 
chief has  no  equity  to  share  that  shelter 
with  him.  A  contrary  doctrine  would 
hold  out  to  bad  faith  the  chance  of  a  suc- 
cessful wrong,  with  a  certainty  of  impun- 
ity in  case  of  failure."  Lowiy  v.  Cobb, 
9  La.  An.  at  593.  In  Sexton  v.  Sexton, 
9  Graft.  204,  two  partners  carried  on  an 
extensive  business,  embracing  various  sub- 
jects, and  they  kept  no  regular  set  of 
books.  One  of  them  attended  exclusively 
to  the  out-door  business,  made  the  con- 
tracts, and  executed  notes  for  the  firm,  of 
which  no  regular  account  was  kept.  They 
at  length  quarrelled,  and  the  in-door  part- 
ner insisted  upon  a  dissolution  of  the 
partnership,  and  there  was  a  proposition 
to  buy  and  sell.  The  out-door  partner,  in 
making  an  estimate  of  the  value  of  the 
projjcrty  for  his  own  guidance  in  any 
proposition  he  might  make  or  receive,  at- 
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tempted  to  make  out  a  list  of  the  debts 
due  from  the  conceiii,  and  he  estimated 
them  at  about  one-halt'  what  they  turned 
out  to  be  ;  but  it  did  not  appear  that  he 
represented  them  to  his  partner  at  any 
amount,  or  that  liis  partner  did  confide  or 
would  have  confided  in  any  representa- 
tions he  might  have  made.  The  court 
held  that  the  position  of  the  seller  called 
for  the  exercise  of  the  utmost  good  faith 
on  his  part,  and  that  he  was  bound  not 
only  to  disclose  truly  any  information  in 
his  possession  that  might  be  called  for,  and 
if  he  perceived  that  his  partner  was  labor- 
ing under  incorrect  views  in  reference  to 
the  amount  of  the  debts  due  by  the  con- 
cern, by  which  he  might  be  misled  into  too 
high  an  offer  for  the  interest  to  be  sold,  it 
was  his  duty  to  furnish  all  the  data  he 
might  have,  by  which  such  views  might 
be  corrected  and  the  mischief  prevented. 
But,  as  there  was  no  evidence  of  any 
abuse  of  confidence,  or  any  effort  to  Ob- 
tain an  unfair  advantage  on  the  part  of  the 
partner  selling,  nor  any  information  with- 
held which  was  called  for,  nor  any  knowing 
acquiescence  by  him  in  any  mistaken  views 
or  estimates  on  the  part  of  the  purchaser, 
by  which  he  might  be  ensnared  into  self- 
deception  and  loss;  the  sale  was  sustained. 
See  Laffan  v.  Naglee,  9  Cal.  662  ;  Ander- 
son V.  Lemon,  4  Sandf.  552  ;  Coder  v. 
Huling,  27  Pa.  St.  84  ;  Evans  v.  Gibson, 
29  Mo.  223;  Wheatley's  Heirs  v.  Calhoun, 
12  Leigh  (Va.),  264;  Smith  v.  Ramsey, 
Bill.  (1  Gilm.)  373. 

A  firm  carrying  on  a  general  produce 
business  had  a  debt  due  to  them,  which 
was  secured  by  a  mortgage.  A.,  one  of 
the  firm,  became  one  of  the  owners  of  the 
mortgaged  property,  which  the  firm  had 
been  anxious  to  purchase.  The  debt  was 
paid  to  the  firm.  The  remaining  members 
of  the  firm  claimed  a  share  in  the  benefit 
of  A.'s  purchase.  The  court  thus  laid 
down  the  law  applicable  to  the  case  :  — 
"Each  partner  is  the  agent  of  his  co- 
partners in  all  transactions  relating  to 
partnership  business,  and  is  forbidden  to 
traffic  therein  for  his  own  advantage,  and 
if  he  does  will  be  held  accountable  for 
all  profits.  Bnt  beyond  the  line  of  the 
trade  or  business  in  which  the  firm  is  en- 
gaged, there  is  no  restraint  on  his  right  to 
traffic.  As  one  partner  has  no  authority 
to  bind  the  firm  outside  of  their  ordinary 
business,  he  cannot  of  course  be  held  lia- 
ble to  account  should  he  make  a  profitable 
adventure  in  a  matter  not  legitimately 
connected  with  the  business  of  the  firm. 
The  diflSculty  generally  is,  to  ascertain 
what  acts  are  within  the  scope  of  the  par- 
ticular trade  or  business.  But  in  this  case 
there  is  no  embarrassment  whatever  in  the 
application  of  the  principle.  This  was  a 
partnership  to  do  a  general  produce  busi- 


ness. It  contemplated  no  dealings  in  real 
estate,  and  each  partner  was  at  liberty  to 
buy  and  sell  real  estate,  and  was  under 
no  legal  liability  to  account  to  his  co- 
partners." So  far  as  there  was  fraud  in 
the  case,  the  parties  were  in  pari  delicto, 
and  the  plaintiffs  were  without  remedy. 
Wheeler  v.  Sage,  1  Wall.  518.  See  Ran- 
dall V.  Howard,  2  Black,  585;  Phippen 
V.  Stickney,  3  Mete.  384  ;  Bexwell  v.  Chris- 
tie, 1  Cowp.  395  ;  Howard  v.  Castle,  6 
T.  R.  642  ;  Veazie  v.  Williams,  8  How. 
134 ;  Hawley  v.  Cramer,  4  Cow.  717 ; 
Fuller!).  Abrahams,  3  Br.  &  B.  116;  Jones 
V.  Caswell,  3  Johns.  29  ;  Doolin  v.  Ward, 
6  Johns.  194  ;  Wilbur  v.  Howe,  8  Johns. 
444  ;  Thompson  v.  Davies,  13  Johns.  114. 
An  association  known  as  a  mining 
partnership  is  a  partnership  sub  modo 
only  ;  Kahn  o.  Smelting  Co.,  102  U.  S. 
641  ;  the  dilectus  personce,  which  is  essen- 
tial to  constitute  an  ordinary  partnership, 
having  no  place  in  these  mining  associa- 
tions. Duryea  u.  Burt,  28  Cal.  569  ;  Set- 
tembre  v.  Putnam,  30  Cal.  490;  Taylor 
V.  Castle,  42  Cal.  367  ;  Skillman  v.  Lock- 
man,  23  Cal.  199,  203.  And  a  purchase 
by  one  member  of  such  an  association  of  the 
share  or  interest  in  it  of  another  does  not 
inure  to  the  benefit  of  his  associates.  Bis- 
sell  I).  Foss,  114  U.  S.  252.  In  Lamar's 
Ex'or  u.  Hale,  79  Va.  147,  160,  with  ref- 
erence to  this  description  of  partnership, 
the  court  said  :  "This  mining  partnership 
was  unlike  ordinary  trading  partnerships 
in  a  remarkable  feature.  In  the  latter 
there  is  always  what  is  implied  by  the 
phrase  '  dilectus  personarum.'  In  them 
no  one  can  become  a  partner  without  the  ' 
consent  of  the  rest.  In  mining  partner- 
ships, like  that  under  consideration,  there 
was  no  '  dilectus  personarum.'  Each 
member  could  transfer  his  share  to  any 
other  person,  and  that  person  becomes, 
ipso  facto,  a  member  of  the  company,  oc- 
cupying the  same  relation  thereto  that  the 
original  member  occupied.  This  was  the 
distinguishing  feature  of  this  company 
as  a  mining  partnership,  and  it  made  the 
membership  changeable  and  uncertain. 
But  it  was  a  principle  of  law,  and  all 
persons  dealing  with  the  company  or  with 
its  property  were  and  are  bound  to  take 
notice  of  it."  In  Bradbury  v.  Barnes,  19 
Cai.  120,  Baldwin,  J.,  said  :  "  If  asso- 
ciates in  a  mining  claim  are  to  be  regarded 
as  general  partners,  a  point  which  we  do 
not  decide,  still  we  do  not  think  the  rule 
applicable  to  trustees  and  cestuis  que  trust, 
guardian  and  ward,  which  qualifies  the 
right  of  purchase  by  the  trustee  of  the 
cestui  que  trust,  can  be  held  to  apply." 
See  Kahn  v.  Smelting  Co.,  102  U.  S.  641. 
In  England  it  has  been  held,  as  in  this 
country,  that  one  of  several  co-adven- 
turers in  a  mine  has  not,  as  such,   any 
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authority  to  pledge  the  credit  of  the 
general  body,  for  money  borrowed  for  the 
purposes  of  the  concern.  And  the  fact  of 
his  having  the  general  management  of  the 
mine  makes  no  difference,  in  the  absence 
of  circumstances  from  which  an  implied 
authority  for  that  purpose  can  be  inferred. 
Ricketts  u.  Bennett,  4  C.  B.  686.  In 
Fereday  v.  Wightwick,  1  Russ.  &  M.  45, 
it  is  said  :  "  Mining  concerns  are,  to  some 
purposes,  trading  concerns,  but  they  are 
not  so  as  to  all :  they  are  not  so  in  this 
particular,  namely, — that  they  are  not, 
as  an  ordinary  partnership  trade,  subject 
to  dissolution  on  the  death  or  bankruptcy 
of  any  of  the  partners,  and  the  shares  are 
transferable  without  the  consent  of  the 
other  partners.  In  these  particular  in- 
stances, they  have  not  all  the  incidents  of 
a  trading  concern  ;  in  other  respects,  it  has 
been  repeatedly  held  that  they  have."  In 
Dickinson  v.  Valpy,  10  B.  &  C.  128,  it 
was  held  that  the  directors  of  a  mining 
association  cannot  bind  the  members  by 
accepting  a  bill  of  exchange,  unless  they 
are  authorized  to  do  so  by  the  deed  or  in- 
strument of  co-partnership  ;  by  the  neces- 
sity of  such  a  power  to  the  carrying  on  of 
the  business  ;  by  the  usage  of  similar 
establishments,  or  by  the  express  assent 
of  the  party  sought  to  be  charged.  But 
the  members  of  a  mining  company  have 
authority  by  law,  in  the  absence  of  any 
proof  of  a  more  limited  authority,  to  bind 
each  other  by  dealings  on  credit,  for  the 
purpose  of  working  the  mines,  if  that  ap- 
pear to  be  necessary  or  usual  in  the  man- 
agement of  the  mines.    Tredwin  v.  Bourne, 

6  M.  &  W.  461.     See  "Vice  v.  Lady  Anson, 

7  B.  &  C.  411  ;  Bourne  v.  Freeth,  9  B.  & 
C.  632;  Hawtayne  v.  Bourne,  7  M.  & 
W.  595  :  Jefferys  v.  Smith,  1  J.  &  W. 
301  ;  Duncarry  v.  Gill,  4  C.  &  P.  121. 
In  Hawken  v.  Bourne,  8  M.  &  W.  703,  a 
joint-stock  company  was  formed  to  work 
a  mine,  in  which  the  defendant  became  a 
shareholder,  and  took  part  in  its  pro- 
ceedings. The  prospectus  issued  ou  the 
formation  of  the  company  stated  that  all 
supplies  for  the  mine  were  to  be  purchased 
at  cash  prices,  and  no  debt  was  to  be  in- 
curred ;  and  the  script  certificates  also 
bore  an  indorsement  to  the  same  effect. 
The  plaintiff  supplied  goods  for  the  neces- 
sary working  of  the  mine  on  the  order  of 
a  resident  agent  appointed  by  the  direct- 
ors to  manage  the  mine,  which  was  the 
customary  course  in  such  concerns.  It 
was  held,  that  the  defendant  was  liable  to 
the  plaintiff  for  the  price  of  such  goods, 
notwithstanding  the  statements  in  the  pro- 
spectus and  certificate,  unle.ssit  were  shown 
that  the  agent  had  in  fact  no  authority 
from  the  defendant,  and  that  the  plaintiff 


had  notice,  thereof.  See  further,  Ellis  v. 
SchmEeck,  5  Bing.  521  ;  Parot  v.  Turton, 
2  Wils.  169  ;  Heane  v.  Rogers,  9  B.  &  C. 
577  ;  Crawshay  v.  Maule,  1  Swanst.  518  ; 
Story  V.  Lord  Windsor,  2  Atk.  630  ;  Jesus 
College  V.  Bloom,  3  Atk.  262.  The  par- 
ties constituting  a  mining  com]iany  occupy 
a  dual  position.  As  owners  of  the  prop- 
erty, they  are  tenants  in  common  ;  and 
in  working  the  mine  they  are  to  be  con- 
sidered as  partners.  As  the  property  can 
only  be  used  in  entirety,  it  is  indispens- 
able to  the  conducting  of  the  business  of 
mining  that  those  owning  the  major  por- 
tion of  the  property  should  have  the 
power  to  control,  in  case  all  cannot  agree  ; 
otherwise  the  work  might  become  wholly 
discontinued.  As  mining  partnerships  are 
not  usually  founded  on  the  diUctus  per- 
sonce,  the  powers  of  the  individual  mem- 
bers of  the  concern  are  much  more  limited 
than  are  the  powers  of  the  individual 
members  of  a  purely  commercial  or  trad- 
ing partnership  ;  and  for  this  reason  the 
conduct  of  the  partners  holding  the  ma- 
jor portion  of  the  property  in  a  mining 
concern  is  to  be  most  jealously  scrutinized 
when  complaint  is  made  by  the  minority 
in  interest,  of  oppression.  It  might  and 
often  would  work  great  inconvenience  and 
damage  to  the  minority  in  interest  of  a 
mining  partnership,  if  the  majority  were 
allowed  to  do  as  they  might  deem  to  their 
own  advantage,  regardless  of  the  rights 
and  interests  of  the  minority.  But  not- 
withstanding the  danger  of  the  abuse  of 
power  in  such  cases,  what  may  be  neces- 
sary and  proper  for  carrying  on  the  busi- 
ness of  mining  for  the  joint  benefit  of  all 
concerned  must  be  detei'mined  by  those 
owning  and  holding  in  the  aggregate  the 
major  part  of  the  property.  And  if  the 
powers  which  are  thus  attempted  to  be 
exercised  aie  not  necessary  and  proper  for 
the  success  of  the  enterprise,  those  whose 
interests  are  imperilled  or  disastrously 
affected  thereby  have  the  right  to  resort 
to  the  courts  for  redress  and  protection. 
Dougherty  v.  Creary,  30  Cal.  290.  In 
Crawshay  v.  Maule,  1  Swanst.  518,  Lord 
Eldon  says  :  "  Whatever  may  be  the  rights 
and  liabilities  of  tenants  in  common  of  a 
mine  not  being  worked,  it  is  clear  that 
where  the  several  owners  unite  and  co- 
operate in  working  the  mine,  then  a  new 
relation  exists  between  them,  and  to  a 
certain  extent  they  are  governed  by  the 
rules  relating  to  partnerships,  and  this 
relation  of  partnership  may  be  constituted 
■either  by  express  stipulation,  or  by  impli- 
cation deduced  from  the  acts  of  the  par- 
ties." Fereday  v.  Wightwick,  1  Russ.  & 
M.  45  ;  Bradley  v.  Harkness,  26  Cal.  76. 
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BOOK   II. 

PART  VIII. 

AGENCY. 

1.  An  Agent's  Contracts  for  a  Foreign  Principal. 

An  examination  of  the  cases  relating  to  agency  will  show  that 
in  some  of  its  branches  there  is  the  same  hopeless  and  irreconcil- 
able confusion  existing  as  characterized  the  cases  in  connection 
with  the  law  of  partnership  prior  to  the  decision  of  Cox  v.  Hick- 
man.i  This  confusion  has  largely  arisen  from  the  adoption  of 
arbitrary  rules  as  deductions  from  special  cases  ;  wider  scope  and 
a  more  general  application  being  given  to  such  rules  than  has  been 
warranted.  In  some  cases  a  statement  is  made  of  limited  appli- 
cation, which,  in  a  later  case,  is  enlarged,  and  is  finally  adopted 
as  a  "  general  rule,"  applicable  not  only  to  all  precisely  similar 
cases,  but  is  received  as  a  general  principle,  incorporated  into  and 
made  of  the  very  essence  of  the  law  whicli  is  to  govern  a  general 
class  of  cases.  This  is  well  illustrated  by  the  decisions  connected 
with  purchases  made  by  an  agent  for  a  foreign  principal.  Story 
states  that  "  the  general  rule  obtains  that  agents  or  factors  acting 
for  merchants  resident  in  a  foreign  country  (as,  for  example,  in 
France  or  Germany)  are  held  personally  liable  upon  all  contracts 
made  by  them  for  their  employers  ;  and  this  without  any  distinc- 
tion, whether  they  describe  themselves  in  the  contract  as  agents 
or  not.  In  such  cases  the  ordinary  presumption  is,  that  credit  is 
given  to  the  agents  or  factors,  and  not  only  that  credit  is  given  to 
the  agents  or  factors,  but  that  it  is  exclusively  given  them  to  the 
exoneration  of  their  employers."  ^ 

The  first  case  cited  for  this  proposition  is  DeG-aillon  v.  L'Aigle.^ 

1  8  H.  L.  C.  268.  teen  decided,  Eyre,  C.  J.,  added  :  "I  am 

2  Story  on  Agency,  §  268.  not  aware  that  I  have  ever  concurred  in 
8  1  B.  &  P.  358.    This  citation  by  Storj'     any  decision  in  which  it  has  been  held 

is  a  miscitation.     The  case  to  which  he  that   if   a   person   describing  himself  as 

refers  is  evidently  De  Gaillon  u.  L'Aigle,  agent  for  another  residing  abroad,  enter 

1  B.  &  P.  368  (2d  case).     This  was  a  case  into  a  contract  here,  he  is  not  personally 

of  improper  evidence  given  on  a  writ  of  liable  on  the  contract."     This  was  purely 

inquiry  issued  under  the  judgment  in  the  extra-judicial;  but  out  of  this  mainly  grew 

previous  case.     The  question  as  to  the  im-  the  unsound  statement  as  a  legal  principle, 

proper  reception  of  the  evidence  having  that,  in  effect,  in  contracts  made  by  the 
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This  case  simply  holds  that  if  a  wife  trade  and  obtain  credit  in 
England  as  &feme  sole,  and  her  husband  reside  abroad,  she  is  lia- 
ble for  her  own  debts  ;  but  not  unless  she  represents  herself  as  a 
feme  sole.  This  case  has  not  the  most  remote  application  to  the 
matter  for  which  it  is  cited  as  an  authority.  The  feme  covert  is 
made  liable  in  such  case  <simply  as  the  result  of  a  necessity  cast 
upon  her  for  her  support,  otherwise  she  would  obtain  no  credit, 
and  would  have  no  means  of  gaining  her  livelihood.  It  has  no 
bearing  whatever  upon  the  question  as  to  the  liability  of  an  agent 
on  contract  made  by  him  for  a  foreign  principal. 

Paterson  v.  Gandasequi^  comes  slightly  nearer,  and  very  slightly 
so,  towards  the  alleged  general  principle  that  the  contracts  of  an 
agent  for  a  foreign  principal  bind  the  agent,  and  bind  him  only, 
and  not  the  principal.  This  was  a  case  where  agents  bought 
goods  in  England  for  foreign  principals,  and  Lord  Ellenborough, 
being  of  opinion,  from  the  fact  that  the  plaintiffs  had  dealt  with 
the  agents  upon  their  sole  and  individual  credit,  knowing  that  the 
purchases  they  made  were  on  account,  of  the  defendant,  directed 
a  nonsuit.  A  rule  nisi  was  granted  for  a  nonsuit  on  the  ground 
of  assimilating  the  case  of  a  dormant  principal  to  that  of  a  dor- 
mant partner,  where,  though  the  party  furnishing  goods  to  the 
ostensible  partners  intended  at  the  time  to  give  credit  only  to 
them,  he  might  afterwards  pursue  his  remedy  against  the  dormant 
partner  when  discovered.  The  rule  for  a  new  trial  was  made  ab- 
solute. Lord  Ellenborough,  C.  J.,  deals  with  the  question  —  which 
mark,  is  an  action  against  foreign  principals  —  without  the  slight- 
est reference  to  that  fact.  He  put  it  simply  as  a  question  as  to 
whether  what  was  done  between  the  sellers  and  the  agents  was 
done  with  the  knowledge  of  the  defendant  (a  foreigner),  being  the 
principal,  the  ratio  decidendi  of  the  case,  as  well  as  the  immediate 
effect  of  what  Lord  Ellenborough  said,  being,  that  if  they  were 
not  aware  of  it,  the  defendant  (the  foreign  principal)  was  liable. 
All  of  the  judges  lay  down  the  law,  without  distinction,  as  between 
a  home  and  foreign  principal ;  making  the  sound  general  principle 
relating  to  agency  virtually  as  applicable  to  the  one  case  as  to  the 
other.  Lord  Ellenborough  correctly  lays  down  the  law,  thus  : 
"  The  law  has  been  settled  by  a  variety  of  cases,  that  an  unknown 
principal  when  discovered  is  liable  on  the  contracts  which  his 
agent  makes  for  him ;  but  that  must  be  taken  with  some  qual- 

home  agent  for  a  foreign  principal,  the  holds  the  reverse  ;  holding,  as  it  does,  that 
agent  was  always  liable,  and  the  principal  the  foreign  principal  was  not  liable,  be- 
never  so.  Smyth  v.  Anderson,  7  C.  B.  cause  he  had  paid  the  agent  before  a  de- 
21,  has  been  cited  for  the  same  proposi-  mand  was  made  on  Mm  by  the  English 
tion  (see  Bray  v.  Kettell,  1  Allen,  80,  82  ;  seller  of  the  goods  for  payment. 
per  Bigelow,  C.  J.) ;  but  that  case  in  effect  ^  15  East,  62. 
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iRcation,  and  a  party  may  preclude  himself  from  recovering  over 
against  the  principal  by  knowingly  making  the  agent  his  debtor ; " 
intimating  that  it  had  appeared  to  him  at  the  trial  that  the  plain- 
tiffs knew  of  the  defendant  being  the  principal,  and  had  elected 
to  take  the  agents  as  their  debtors,  or  he  should  not  have  non- 
suited the  plaintiffs  ;  but  he  thought  ^hat,  as  there  might  be  a 
doubt  upon  the  evidence,  whether  the  plaintiffs  had  a  perfect 
knowledge  of  that  fact,  it  might  be  well  to  have  it  reconsidered. 

The  same  idea  was  the  leading  one  in  the  minds  of  the  other 
judges.  Grose,  J.,  thought  that  the  plaintiffs  might  have  elected 
whom  they  would  have  for  their  debtor,  and  that  they  seemed  to 
have  made  their  election  ;  adding :  "  That,  however,  is  the  only 
doubt  which  is  fit  to  be  considered."  Le  Blanc,  J.,  said  :  "  It  will  be 
material  to  have  the  facts  inquired  into  more  fully,  in  order  to  as- 
certain whether  the  tradesmen  sold  to  the  agents  with  a  knowl- 
edge of  the  party  for  whom  they  were  buying  ;  or  whether,  with- 
out such  knowledge,  they  chose  to  give  credit  to  the  agents, 
whether  buying  for  another  or  for  themselves."  And  Bayley,  J. : 
"  I  have  generally  understood  that  the  seller  may  look  to  the  prin- 
cipal when  he  discovers  him,  unless  he  has  abandoned  his  right  to 
resort  to  him.  I  agree  that  where  the  seller  knows  the  principal 
at  the  time,  and  yet  elects  to  give  credit  to  the  agent,  he  must  be 
taken  to  have  abandoned  such  right,  and  cannot,  therefore,  after- 
wards charge  the  principal.  I  think  it  should  be  considered  in 
this  case  whether  the  plaintiffs  did  so." 

Neither  Lord  EUenborough  nor  Grose,  J.,  made  the  slightest 
reference  to  the  question  as  to  the  defendant  being  a  foreign  prin- 
cipal, and  the  only  references  made  to  the  matter  at  all  were  hy- 
pothetical. Thus  Le  Blanc,  J.,  says :  "  It  may  be  necessary  to 
consider  in  the  present  case  whether  any  distinction  can  be  made 
between  a  home  and  a  foreign  principal."  And  Bayley,  J. : 
"  There  may  be  a  particular  course  of  dealing  with  respect  to  trade 
in  favor  of  a  foreign  principal,  that  he  shall  not  be  liable  in  cases 
where  a  home  principal  would  be  liable.  That  would  be  a  ques- 
tion for  the  jury."  Whether  there  was  such  a  course  ?  A  ques- 
tion of  fact  for  the  jury  ;  not  a  principle  of  law.  Had  this  been 
as  stated  by  Story  and  in  some  of  the  later  cases,  a  prmciple  of 
law,  the  nonsuit  in  the  action  against  the  foreign  principal  could 
not  have  been  set  aside.  This  is  the  second  of  the  cases  cited  by 
Story  to  sustain  the  statement  of  principle  of  law  quoted  above. 

The  case  of  Addison  v.  Gandassequi  i  is  a  case  very  similar  to 
Paterson  v.  Gandasequi,^  and  is  usually  cited  in  the  same  connec- 
tion.    This  case  simply  decides  that  a  man  selling  to  another 

14  Taunt.  574.  2  15  East,  62. 
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for  the  use  of  a  third,  who  stands  by  and  is  known,  may  make 
the  contract  with  the  buyer  without  making  the  third  person  re- 
sponsible. It  was  only  on  this  principle  that  the  defendant  (the 
foreign  principal)  was  held  not  personally  liable  on  the  contract 
made  by  his  agent. 

Thomson  v.  DavenportJ^is  a  case  slightly  different  from  these 
preceding  cases,  which  we  have  examined.  Here  all  the  judges 
concurred  in  laying  down  the  law,  as  a  general  rule,  that  if  a  per- 
son sells  goods,  supposing  at  the  time  he  is  dealing  with  a  princi- 
pal, but  afterwards  discovers  that  the  person  with  whom  he  has 
been  dealing  is  not  the  principal  in  the  transaction,  but  agent  for 
a  third  person,  though  he  may  in  the  mean  time  have  debited 
the  agent  with  it,  he  may  afterwards  recover  the  amount  from 
the  real  principal ;  subject,  however,  to  this  qualification,  that  the 
state  of  the  account  between  the  principal  and  the  agent  is  not 
altered  to  the  prejudice  of  the  principal.  On  the  other  hand,  if 
at  the  time  of  the  sale  the  seller  knows  not  only  that  the  person 
who  is  nominally  dealing  with  him  is  not  principal  but  agent,  but 
also  knows  who  the  principal  really  is,  and,  notwithstanding  all 
that  knowledge,  chooses  to  make  the  agent  his  debtor,  dealing 
with  him  and  with  him  alone,  then  the  seller  cannot  afterwards, 
on  the  failure  of  the  agent,  turn  round  and  charge  the  principal, 
having  once  made  his  election  at  the  time  when  he  had  the  power 
of  choosing  between  the  one  and  the  other.  Thomson  v.  Daven- 
port 1  establishes  the  additional  proposition  that  where  the  seller 
at  the  time  of  making  the  sale  knows  that  there  is  a  principal, 
mere  knowledge  that  there  is  a  principal  does  not  destroy  the 
right  of  the  seller  to  look  to  the  principal  as  soon  as  he  knows 
who  that  principal  is,  provided  he  did  not  know  who  he  was  at 
the  time  when  the  purchase  was  originally  made. 

References  are  made  in  this  case  to  the  presumption  that  where 
an  agent  makes  a  contract  for  a  foreign  principal,  the  intention  is 
that  he  alone  should  be  bound ;  but  this  is  a  presumption  of  fact, 
and  is  liable  to  be  rebutted  by  very  slight  circumstances,  showing 
that  it  was  not  the  intention  of  the  seller  to  look  solely  to  the 
agent.  Although  the  cases  are  by  no  means  consistent  with  each 
other,  we  think  the  better  holding  is  as  stated  by  Cowen,  J.,  in 
Tainter  v.  Prendergast,^  where,  referring  to  Thomson  v.  Daven- 
port,! he  makes  this  distinction ;  "  It  will  be  seen  by  this  case 
and  others  referred  to  by  it,  that  the  usual  and  decisive  indication 
of  an  exclusive  credit  is,  where  the  creditor  knows  there  is  a  for- 
eign principal,  but  makes  his  charge  in  account  against  the  agent. 
If  the  seller  be  kept  in  ignorance  that  he  is  selling  to  an  agent  or 
I  9  B.  &  Cr.  78.  »  3  HiU,  72,  73. 
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factor,  I  am  not  aware  of  a  case  which  denies  a  concurrent  rem- 
edy. On  the  other  hand,  1  am  still  in  want  of  an  authority  that, 
where  an 'agent  acquires  rights  in  a  course  of  dealing  for  his  prin- 
cipal, whether  the  latter  be  foreign  or  domestic,  and  his  name  is 
kept  secret,  the  principal  may  not  sue  to  enforce  those  rights.  1 
admit  that  the  defendant  is  not,  by  such^rm  of  action,  to  be  cut 
off  from  any  equities  he  may  have  against  the  agent.  So  far  the 
latter  is  considered  as  the  exclusive  principal ;  but  no  further. 
As  a  general  rule,  the  latter  cannot  maintain  an  action  in  his  own 
name  at  all ;  and  the  exception  will  be  found  to  arise  from  cases 
where  he  has  the  rights  of  bailee  or  some  other  rights  ;  not  the 
mere  powers  of  a  naked  agent." 

Nelson,  C.  J.,^  goes  still  further.  He  says  :  "  There  can  be  no 
doubt,  a  person  acting  as  agent  of  a  foreign  house  is  not  respon- 
sible, individually,  if  he  discloses  his  principal,  and  acts  only  in 
his  behalf,  any  more  than  an  agent  of  a  house  in  this  country. 
There  is  no  such  distinction  to  be  found  of  any  authority  in  the 
books,  nor  is  there  any  reason  to  support  it.  If  an  individual  de- 
sire the  personal  credit  and  liability  of  the  agent,  he  should  make 
known  the  fact,  and  all  parties  will  then  understand  it.  If  the 
agent  declines,  the  vendor  can  refuse  to  deal  with  him."  This 
view  was  sustained  on  error  from  the  Supreme  Court.  We  find, 
on  examining  the  case,  that  the  large  majority  of  the  court  took 
virtually  the  same  view  of  Story's  statement  of  the  law  as  we  have 
done.  Verplanck,  Sen.,  voicing  their  views,  said  :  "  I  am  satisfied 
that  Judge  Story  has  stated  the  doctrine  in  too  strong  and  unqual- 
ified terms,  as  if  this  presumption  were  a  universal  inference  of 
law,  applicable  everywhere.  I  think,  on  the  contrary,  that  this  is 
a  presumption  founded  altogether  upon  usage  and  the  particular 
course  of  trade,  and  arises  only  when  and  where  that  usage  is 
known  or  proved  to  exist.  Of  course,  then,  that  is  not  an  unvary- 
ing legal  presumption,  to  be  applied  to  any  contract,  made  any- 
where, by  a  factor  or  agent  representing  a  person  or  commercial 
house  in  some  foreign  country."  '^ 

The  presumption  of  fact  that  there  is  in  the  matter,  has,  without 
doubt,  arisen  from  the  custom  of  many  foreign  principals  ordering 
goods  from  English  factors  or  commission  merchants,  the  latter 
buying  the  goods  in  their  own  name  and  on  their  own  credit,  char- 
ging their  foreign  customers  with  a  commission  for  so  doing.    But, 

»  In  Kirkpatrick  v.  Stainer,  22  Wend.  Story's  Agency,  the  rule  of  law  in  the 

244,  246.  matter,  as  laid  down  by  them,  which  he 

2  Kirkpatrick  v.  Stainer,  22  Wend.  244,  indorsed.    It  is  noteworthy,  however,  that 

259.    In  this  case,  Kent,  Ch.,  in  delivering  in  his  Commentaries  he  lays  down  no  such 

the  dissenting  judgment  of  himself  and  doctrine  as  he  attempted  to  establish  in 

the  minority  of  the  court,   quoted  from  Kirkpatrick  v.  Stainer,   22  Wend.  244, 

Smith's  Mercantile  Law,  (see  infra)  and  251. 
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on  the  other  hand,  the  instances  are  numerous  where  foreign  mer- 
chants have  their  resident  agents  in  England,  who  buy  goods  for 
their  principals,  not  as  principals  themselves,  but  in  the  capacity 
of  agents  only,  without  any  thought  by  either  of  the  parties  of  any 
other  being  responsible  on  the  contract  than  the  principals.  The 
same  remark  applies  to  the  chartering  of  ships  ;  ships  being  largely 
chartered  in  England  by  agents  for  foreign  principals,  without  any 
liability  being  incurred  in  law  or  in  fact  by  the  home  agents. 
The  whole  matter  is  simply  one  of  contract  —  of  intention. 

We  notice  also,  that  Smith,  who,  in  his  Mercantile  Law,^  taking 
very  much  the  same  position  as  Story,  said  :  "  It  seems,  also,  to 
be  a  rule  that  whenever  the  agent  is  an  English,  and  the  principal 
a  foreign  merchant,  the  seller  will  be  considered  as  having  given 
credit  to  the  Englishman,  and  that  he,  and  not  the  foreigner,  is 
liable  ; "  in  his  Leading  Cases  ^  abandons  that  view.  He  says  :  "  It 
is  conceived  that  there  is  no  difference  in  point  of  law  between  the 
case  of  an  agent  contracting  on  behalf  of  an  English  or  foreign 
principal.  In  each  case  it  is  a  question  as  to  the  intention  of  the 
parties  to  be  collected  from  the  facts,  and  the  circumstance  of 
the  principal  being  foreign  may  be  sometimes  considered  as  of 
great  weight  in  the  determination  of  that  question.  Thus,  on 
an  ordinary  sale  and  purchase  of  goods  in  this  country,  it  is, 
perhaps,  not  an  unreasonable  inference  of  fact  that  the  parties 
residing  here  are  looked  to  as  principals,  where  there  is  no  stipu- 
lation to  the  contrary  ;  and  the  usage  of  the  particular  trade 
will  probably  in  many  cases  furnish  a  guide  to  a  decision  of  this 
question." 

Bigelow,  0.  J.,  in  Bray  v.  Kettell,^  in  dealing  with  this  "same 
question,  after  referring  to  the  alleged  rule,  and  to  its  origin  in  a 
local  custom  or  usage,  added  :  "  But  it  is  going  quite  too  far  to 
say  that  this  usage  or  custom  is  so  ingrafted  into  the  common 
law  as  to  become  a  fixed  and  established  rule,  creating  a  pre- 
sumption in  all  cases  that  the  agent  is  exclusively  liable  ;  to  the 
entire  exoneration  of  his  employer.  The  more  reasonable  and 
correct  doctrine  is  that  when  goods  are  sold  to  a  domestic  agent 
or  a  contract  is  made  by  him,  the  fact  that  he  acts  for  a  foreign 
principal  is  evidence  only  that  the  agent,  and  not  the  principal,  is 
liable.  It  is  in  reality,  in  all  cases,  a  question  to  whom  the  credit 
was  in  fact  given.  Where  goods  are  sold,  it  is  certainly  reason- 
able to  suppose  that  the  vendor  trusted  to  the  credit  of  a  person 
residing  in  the  same  country  with  himself,  subject  to  laws  with 
which  he  is  familiar,  and  to  process  for  the  immediate  enforce- 

1  Page  188,  3d  ed.  s  i  Allen,  80,  83. 

2  Vol.  ii.  p.  418,  2d  ed. 
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ment  of  a  debt,  rather  than  to  a  principal  residing  abroad,  under 
a  different  system  of  laws,  and  beyond  the  jurisdiction  of  the  do- 
mestic forum.  But  even  in  such  a  case,  the  fact  that  the  princi- 
pal is  resident  in  a  foreign  country  is  only  one  circumstance 
entering  into  the  question  of  credit,  and  is  liable  to  be  controlled 
by  other  facts.  So  in  the  case  of  a  written  contract ;  it  depends 
on  the  intention  of  the  parties.  But  this,  as  in  all  other  cases  of 
written  instruments,  must  be  determined  mainly  by  the  terms  of 
the  contract.  There  may  be  cases  where  the  language  of  the  con- 
tract is  ambiguous,  and  it  is  doubtful  to  whom  the  parties  intended 
to  give  credit,  in  which  the  circumstance  that  the  principal  is  res- 
ident abroad  may  be  taken  into  consideration  in  determining  the 
question  of  the  liability  of  the  agent.  But  where  the  terms  of  the 
contract  are  clear  and  unambiguous,  it  must  be  deemed  the  final 
repository  of  the  intention  of  the  parties  ;  and  its  construction  and 
legal  effect  cannot  be  varied  or  changed  by  any  reference  to  facts 
or  circumstances  affecting  the  convenience  of  the  parties  or  the 
reasonableness  of  the  contract  into  which  they  have  entered.  In 
such  a  case,  therefore,  it  makes  no  difference  whether  the  princi- 
pal is  a  foreigner  or  not.  If  by  the  language  of  the  contract  the 
agent  and  not  the  principal  is  bound,  such  must  be  its  construc- 
tion ;  and,  on  the  other  "hand,  if  it  clearly  binds  the  principal,  and 
is  in  form  a  contract  with  him  only,  the  agent  must  be  exonerated 
without  regard  to  the  fact  that  the  principal  is  resident  in  a  for- 
eign country. 1     This  rule  can  work  no  hardship,  because  parties 

1  The  plaintiffs,  a  foreign  company,  say  whether  the  contract  was  made  with 
entered  into  negotiations  through  S.  &  the  plaintiffs  or  with  S.  &  Co.  The  jury 
Co.,  London,  commission  merchants,  for  found  that  it  was  made  with  S.  &  Co. 
the  supply  by  C,  the  defendant,  of  cer-  On  motion  for  a  new  trial,  on  the  ground 
tain  railway  wheels  and  axles  ;  and  the  of  misdirection,  and  that  the  verdict  was 
defendant,  in  consequence,  had  an  inter-  against  the  weight  of  evidence,  the  court 
view,  on  the  29th  January,  at  S.  &  Co.'s  held  that  the  direction  and  verdict  were 
office,  with  S.,  one  of  the  partners,  and  H.,  right.  The  principle  upon  which  the  case 
the  managing  director  of  the  plaintiffs'  was  decided  is,  that  an  agent  may  make  a 
company  ;  and  the  defendant  signed,  in  a  contract  by  which  he  may  become  person- 
diary  of  S.,  the  following  entry  :  "Mr.  C.  ally  liable,  while  he  still  makes  it  on  be- 
offers  to  supply  150  sets  of  wheels  and  half  of  his  principal,  so  that  the  other 
axles  [descriljing  them]  at  £31  per  set,  to  party  has  a  choice  to  go  against  either  the 
be  delivered  free  on  board  at  Hull  during  one  or  the  other ;  that  is,  that  the  con- 
February  and  March.  This  offer  to  remain  tract  may  be  such  as  to  make  the  prin- 
open  until  the  3d  of  February."  On  the  cipal,  as  well  as  the  agent  himself,  a  party 
3d  of  February  S.  &  Co.  telegraphed  and  to  the  contract.  But  if  the  principal  be 
wrote  :  "We  confirm  the  order  for  150  made  a  party  to  the  contract,  he  must  be 
seta  of  wheels  and  axles,"  repeating  the  both  able  to  sue  and  liable  to  be  sued ;  for 
terms  of  the  offer.  Some  of  the  sets  were  he  cannot  be  a  party  so  as  to  be  able  to 
delivered  by  the  defendant,  the  invoices  sue,  and  yet  not  a  party  so  as  not  to  be 
being  made  out  to  S.  &  Co.,  and  they  paid  liable  to  be  sued.  Elbinger  Aotien-Ges- 
for  them  ;  but  the  delivery  of  most  of  the  sellschaft  v.  Claye,  L.  R.  8  Q.  B.  313. 
sets  was  after  March,  and  the  plaintiffs  And  in  this  case  the  couit  considered  that 
sued  for  a  breach  of  the  contract.  At  the  the  evidence  excluded  the  one  altogether, 
trial  it  was  objected  that  the  contract  was  because  the  foreign  principal  was  known 
with  S.  &  Co.,  and  not  with  the  plaintiffs,  to  the  defendant,  and,  in  fact,  was  present 
The  judge  (Mellor)  left  it  to  the  jury  to  at  the  time  of  the  offer  ;  and  that  the  jury 
VOL.  1.  S3 
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can  in  all  cases  make  their  contracts  in  such  form  as  to  bind  those 
to  whom  they  intended  to  give  credit.  .  .  There  can  be  no  doubt 


found  in  substance  (and  their  finding  was 
sustained),  that  what  the  defendant  iu 
effect  said,  was:  "I  know  the  goods  are 
not  for  you,  S.  &  Co.,  but  I  will  not  deal 
with  your  foreign  principal,  but  only  with 
you  ; "  and  that  being  so,  the  foreigner  is 
excluded,  both  for  the  purpose  of  liability, 
and  for  the  purpose  of  suing  and  taking 
the  benefit  of  the  contract.  Hutton  v. 
Bulloch,  L.  R.  8  Q.  B.  331,  is  a  ca.se 
similar  in  principle  to  Elbinger  Co.  v. 
Claye,  L.  B.  8  Q.  B.  313,  and  carried  the 
principle  that  the  presumption  (whether 
it  be  an  inference  of  fact  or  a  conclusion 
of  law)  that  foreign  constituents  do  not 
give  the  English  commission  merchant 
any  authority  to  pledge  their  credit  to 
those  from  whom  the  commission  mer- 
chant buys  on  their  account,  to  a  case  in 
which  a  foreign  firm  agrees  that  an  Eng- 
lish firm  shall  purchase  and  ship  goods 
on  the  joint  account  of  the  two  firms. 
The  question  came  up  in  the  Court  of 
Queen's  Bench  on  a  case  stated  by  con- 
sent. In  this  case  the  action  was  against 
the  foreign  principal ;  and  the  facts  were 
that  H.  F.  &  Co.  were  merchants  in  Lon- 
don, and  the  defendant  was  a  partner  in 
the  firm  of  H.  B.  &  Co.,  carrying  on 
business  at  Rangoon.  Goods  were  sup- 
plied by  plaintiff  to  H.  F.  &  Co.  on  their 
order,  given  in  consequence  of  an  arrange- 
ment between  the  two  firms,  as  disclosed 
in  letters,  that  H.  F.  &  Co.  should  purchase 
and  send  out  goods  on  the  joint  account 
of  the  two  firms,  2  per  cent,  to  be  charged 
on  the  invoice  by  the  London  firm,  and 
5  per  cent,  by  the  Rangoon  firm,  includ- 
ing guarantee.  The  plaintiff  had  no 
knowledge  of  the  defendant,  or  that  the 
Rangoon  firm  were  in  any  way  interested 
in  the  transaction,  until  after  the  goods 
were  supplied.  The  judgment  of  the  court 
was  delivered  by  Blackbnrn,  J.,  in  favor 
of  the  defendant.  On  appeal  to  the  Court 
of  Exchequer  Chamber  (L.  R.  9  Q.  B. 
572),  the  judgment  of  the  Court  of  Queen's 
Bench  was  affirmed,  both  courts  holding 
that  the  defendant  was  not,  as  an  undis- 
closed principal,  a  party  to  the  contract 
under  which  the  goods  were  supplied  by 
plaintiff;  for  that,  on  the  true  construc- 
tion of  the  correspondence,  the  Rangoon 
firm  did  not  give  authority  to  the 
London  firm  to  establish  privity  of  con- 
tract, and  pledge  their  credit  with  the 
English  suppliers  of  the  goods,  inasmnch 
as  the  presumption  that  foreign  constitu- 
ents do  not  give  the  English  commission 
merchant  any  authority  to  pledge  their 
credit  to  those  from  whom  the  commis- 
sion   merchant    buys  on   their  account, 


applies  to  snch  a  case.  The  question  in- 
cidentally arose  in  this  case,  in  the  court 
below,  whether  the  conclusion  arrived  at 
is  an  inference  of  fact  or  a  conclusion  of 
law.  It  would  seem  to  be  that,  in  reach- 
ing the  conclusion,  it  would  be,  as  is  the 
case  in  the  construction  of  most  contracts, 
a  mixed  question  of  fact  and  of  law. 
Blackburn,  J.,  who  delivered  the  judg- 
ment in  this  case  in  the  Court  of  Queen's 
Bench,  where  the  point  is  referred  to, 
himself  showed,  in  Elbinger  Co.  v.  Claye 
(L.  R.  8  Q.  B.  at  p.  317  et  seq.),  that 
although  the  usage  of  trade  established 
for  many  years  has  been  that  it  is  under- 
stood that  the  foreign  constituent  has  not 
authorized  the  merchants  to  pledge  his 
credit  to  the  contract,  to  establish  privity 
between  him  and  the  home  supplier  ;  yet 
that,  on  the  other  hand,  the  home  sup- 
lier,  knowing  that  to  be  the  usage,  does 
not  trust  the  foreigner,  and  so  does  not 
make  the  foreigner  responsible  to  him,  nor 
himself  responsible  to  the  foreigner,  unless 
there  is  something  in  the  bargain  sh.owing 
the  intention  to  be  otherwise ;  and  admits 
that  there  might,  no  doubt,  be  a  contract 
made  in  a  different  way  between  the  two 
parties  bargaining  together,  and  there 
might  be  evidence  of  that  given  to  a  jury. 
In  Hutton  v,  Bulloch,  Maule,  J.'s,  state- 
ment, in  Smyth  o.  Anderson  (7  C.  B.  at 
p.  33;  18  L.  J.  C.  P.  109),  is  quoted, 
where  he  says  :  "It  is  well  known,  in  or- 
dinary cases,  where  a  merchant  resident 
abroad  buys  goods  here  through  an  agent, 
the  seller  contracts  with  the  agent,  and 
there  is  no  contract  or  privity  between 
him  and  the  foreign  principal.  If  that 
question  had  been  specifically  put  to  the 
jury,  there  can  be  no  doubt  as  to  what 
their  decision  would  have  been."  And  this 
is  also  quoted  from  the  judgment  in  Arm- 
strong V.  Stokes,  L.  R.  7  Q.  B.  at  p.  605 : 
"The  great  inconvenience  that  would  re- 
sult if  there  were  privity  of  contract  estab- 
lished between  the  foreign  constituents  of 
a  commission  merchant  and  the  home  sup- 
pliers of  the  goods  has  led  to  a  course  of 
business,  in  consequence  of  which  it  has 
long  been  settled  that  a  foreign  constitu- 
ent does  not  give  the  commission  merchant 
any  authority  to  pledge  his  credit  to  those 
from  whom  the  commission  merchant  buys 
them  by  his  order  and  on  his  account.  It 
is  true  that  this  was  originally  (and  in 
strictness  perhaps  still  is)  a  question  of 
fact ;  but  the  inconvenience  of  holding 
that  privity  of  contract  was  established 
between  a  Liverpool  merchant  and  the 
grower  of  every  bale  of  cotton  which  is 
forwarded  to  him  in  consequence  of  his 
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that  if  the  principal  resided  in  this  country,  he  alone  could  have 
been  sued  on  the  contract.  In  like  manner,  he  only  is  responsi- 
ble, although  a  foreigner,  because  he  is  the  sole  party  to  it,  and 
there  is  nothing  to  control  the  intent  manifested  by  this  mode 
of  executing  the  contract." 

This  is  altogether  like  the  usual  judgments  of  Bigelow,  C.  J., 
an  admirable  exposition  of  the  law;  every  word  of  which  we 
adopt.  It  was  held,  in  accordance  with  the  language  we  have 
quoted,  where  a  charter-party  had  been  entered  into  by  the  defend- 
ant, for  foreign  principals,  and  the  agent,  having  due  authority  to 
do  so,  signed  the  charter-party,  "  A.  B.  by  C.  D.,  agent,"  that  the 
agent  was  not  liable  on  the  contract,  although  the  principals  re- 
sided beyond  seas.^ 


order  given  to  a  commission  merchant  at 
New  Orleans,  or  between  a  New  York  mer- 
chant and  the  supplier  of  every  bale  of  goods 
purchased  in  consequence  of  an  order  to  a 
London  commission  merchant,  is  so  ob- 
vious and  so  weU  known,  that  we  are  jus- 
tified in  treating  it  as  a  matter  of  law,  and 
saying  that,  in  the  absence  of  evidence  of 
an  express  authority  to  that  effect,  the 
commission  agent  cannot  pledge  his  for- 
eign constituent's  credit."  The  deduction 
from  these  cases  would  seem  to  be,  in  Eng- 
land, that,  whether  there  is  any  evidence 
to  submit  to  the  jury  as  to  the  intention 
of  the  parties  contracting  mutually  to  bind 
the  foreign  principal  and  the  home  dealer 
to  each  other,  as  parties  to  the  contract, 
on  principle  as  well  as  on  authority,  is,  of 
course,  a  question  of  law.  Where  there  is 
such  evidence,  the  intention  of  the  parties 
would,  with  equal  clearness,  be  a  question 
of  fact  to  be  submitted  to  a  jury,  the  jury 
being  instructed  that  the  burden  of  proof 
is  on  him  who  seeks  to  establish  the  priv- 
ity of  contract  between  the  foreign  prin- 
cipal and  the  home  dealer.  And  where 
there  is  no  evidence  of  such  mutual  inten- 
tion between  the  parties,  from  long  usage, 
which  has  now  ripened  into  a  principle  of 
law,  the  conclusion  is  that  it  is  now  a 
principle  of  law,  that  the  foreign  principal 
and  the  home  dealer  do  not  contract  with 
each  other,  but  that  there  are  two  inde- 
pendent contracts,  —  the  foreign  dealer 
with  the  commission  merchant,  and  the 
home  dealer  with  the  commission  mer- 
chant as  well ;  the  commission  merchant 
being  the  principal  in  both  cases,  as  be- 
tween himself  and  the  foreign  dealer,  and 
himself  and  the  home  dealer  respectively. 
This,  of  course,  is  simply  the  result  of 
usage,  in  the  entire  absence  of  any  evi- 
dence to  show  the  intention  of  the  parties. 
1  See  further  on  the  point,  Lennard 
V.  Robinson,  5  El.  &  B.  12.fi,  130;  Mahony 


V.  KekuU,  14  C.  B.  390;  Green  v.  Kopke, 
18  C.  B.  649 ;  Heald  v.  Kenworthy,  10  Ex. 
739,  743,  per  Parke,  B. :  "  The  question  of 
the  liability  is  one  of  fact.  Where  the 
seller  deals  with  an  agent  resident  in  this 
country  and  acting  for  a  foreign  principal, 
the  presumption  is  that  the  seller  does  not 
contract  with  the  foreigner  and  trust  him, 
but  with  the  party  with  whom  he  makes 
the  bargain.  This  is  a  question  of  fact, 
and  not  of  law."  See  also  Wilson  v.  Zu- 
lueta,  14  Q.  B.  405,  416;  Oelricks  v.  Ford, 
23  How.  49,  65;  Risbourg  v.  Bruckner,  3 
C.  B.  N.  s.  812,  824.  And  see  Rogers  v. 
March,  33  Me.  106,  112,  laying  down  the 
rule  exactly  as  in  Story's  Agency,  §  268. 
We  observe  that  in  the  last  edition  of 
Story  on  Agency,  p.  326,  note  2,  the 
editor  abandons  the  principle  laid  down 
by  the  author  in  the  text,  and  says  : 
"But  the  true  rule  seems  to  be  that  an 
agent  of  a  foreign  principal  is  not,  as  a 
matter  of  law,  personally  liable  on  such 
contracts  ;  but  it  is  a  question  of  fact  for 
the  jury  in  each  case,  to  be  decided  by 
the  peculiar  circumstances,  whether  he  is 
liable  on  the  particular  contract  in  each 
case."  And  yet  in  the  recent  English 
case  of  Paice  v.  Walker,  L.  R.  5  Ex.  173, 
178,  we  find  Cleasby,  B.,  referring  to  the 
principle  as  laid  down  by  Storj'  in  his 
Agency,  and  Smith  in  his  Mercantile 
Law,  as  though  its  fallacy,  as  so  broadly 
stated  by  them,  had  not  been  exposed,  as 
it  has  been,  over  and  over  again.  It  goes 
to  show,  when  once  an  erroneous  proposi- 
tion in  law  is  established  on  the  sem- 
blance of  authority,  how  difficult  it  is  to 
eradicate  the  error.  Incidentally  the  mat- 
ter is  referred  to  further  in  the  next  sec- 
tion of  this  Part. 

We  think  the  mistake  which  has  been 
made  that  there  is  a  presumption,  as  a 
principle  of  law,  that  when  a  contract  is 
made  with  a  home  agent  for  a  foreign  prin- 
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2.  Effect  of  Agents  Signing  Conteacts  in  their  own  Names. 

As  unsettled  as  the  law  has  been  with  reference  to  the  effect  of 
a  contract  made  by  an  agent  for  a  foreign  principal,  and  which 
we  have  considered  in  the  preceding  section  of  this  Part,  it  was 
not  more  so  than  the  law  has  been  with  reference  to  the  subject 
we  consider  in  this  section.  We  examine  some  of  the  cases  on 
the  subject. 

In  Paice  v.  Walker,'  which  we  examine  more  fully  after  stating 
some  other  cases,  it  was  held  that  where  a  contract  is  signed  by 
a  person  without  any  words  importing  agency,  the  person  so  signing 
is,  by  virtue  of  the  contract,  both  entitled  and  liable,  unless  in  the 
body  of  the  contract  a  contrary  intention  is  clearly  shown.  And 
in  this  case,  where  the  agents  signed  the  contract  simply  "  Walker 
&  Strange,"  they  were  held  liable  as  principals,  although,  in  the 
body  of  the  contract,  was  :  "  Sold  P.,  London,  200  quarters  wheat, 
as  agents  for  J.  S.  &  Co.  of  Danzig,"  etc. ;  this  language  being 
held  to  be  mere  matter  of  description,  and  not  showing  that  the 
contract  was  made  by  the  agent  for  his  principals  for  the  purpose 
of  binding  them,  and  not  himself.  The  decision  in  this  case  fol- 
lowed that  of  Lennard  v.  Robinson,^  where  the  agents  in  London 
signed  a  charter-parter  "  by  authority  of,  and  as  agents  for,  S.  of 
Memel ; "  and,  notwithstanding  this,  it  was  unanimously  held  by 
the  Court  of  Queen's  Bench,  that  this  did  not  show  that  they  were 
making  the  contract  for  S.,  but  that  the  language  in  the  body  of 
the  contract  prevailed,  which  showed  that  the  defendants  were 
contracting  for  themselves. 

It  was  sought  by  Cleasby,  B.,  in  Paice  v.  Walker,^  to  put  that 

cipal,  the  foreign  principal  is  not  liable  on  lustrative  cases,  are  very  important  on  this 
the  contract,  has  arisen  from  the  improper  question.  The  former  was  the  case  of 
application  of  the  general  rule  in  the  law  a  foreign  principal,  and  the  latter  that 
of  agency  that  the  principal  is  liable  for  of  a,  home  principal,  and  in  both  the 
the  contracts  of  his  agent.  There  are  lim-  principal  was  held  not  liable  —  but  only 
itations  to  that  rule  which  include  many  in  both  cases  because  the  principal  had 
cases  where  a  foreign  principal  buys  goods  paid  the  factor  —  on  the  contract  of  his 
through  a  home  factor  or  commission  mer-  "agent"  (more  properly  in  such  cases  a 
chant;  but  they  are  based  on  the  idea  principal  or  quasi  principal),  the  "  prin- 
that  the  agent  stands  towards  the  seller  cipal "  having  in  good  faith  paid  the 
of  the  goods  and  the  purchaser  of  them  as  "agent,"  before  notice  was  given  to  him, 
a  kind  of  interaiediate  or  jKasi  principal,  or  application  was  made  to  him  by  the 
We  think  \yhpre  that  relation  exists  the  seller.  See  post,  where  we  consider  the 
home  principal  is  as  much  exempt  from  general  question,  in  our  note  to  Arm- 
liability  as  the  foreign  principal  is.  The  strong  v.  Stokes,  L.  JR.  7  Q.  B.  598.  The 
distinction  that  has  been  taken  as  regards  general  question  itself  is  involved  in  such 
the  foreign  principal  is  simply,  we  think,  confusion,  which  we  have  endeavored  to 
the  result  of  a  misconception  as  to  what  remove,  that  it  is  not  strange  that  one  of 
the  rule  is  as  to  the  liability  generally  of  its  collateral  questions  should  not  be  con- 
a  principal  on  a  contract  which  has  been  spicuous  for  clearness, 
made  by  the  agent  in  his  own  name  and  i  L.  R.  .5  Ex.  173. 
on  his  own  credit.  We  think  the  cases  of  25  jji  ^  g]_  ]25. 
Smyth  V.  Anderson,  7  C.  B.  21,  and  Arm-  *  L.  E.  5  Ex.  173,  178. 
strong  V.  Stokes,  L.  R.  7  Q.  B.  598,  as  11- 
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case  very  strongly  on  the  ground  that  it  was  a  contract  for  a  for- 
eign principal,  and  that,  therefore,  the  broker  was  liable.  He 
says  :  "  I  do  not  object  at  all  to  the  view  expressed  by  the  rest  of 
the  court,  but  I  am  not  disposed  to  reject  or  to  give  less  than  con- 
siderable weight  to  the  fact  that  this  contract  shows  on  the  face 
of  it  that  it  was  made  on  account  of  a  foreign  principal.  It  is  laid 
down  in  BuUer,  N.  P.,  p.  130,  that '  where  a  factor  to  one  beyond 
sea  buys  or  sells  goods  for  the  person  to  whom  he  is  factor,  an 
action  will  lie  against  or  for  him  in  his  own  name  ;  for  the  credit 
will  be  presumed  to  be  given  to  him  in  the  first  case,  and  in  the 
last  the  promise  will  be  presumed  to  be  made  to  him,  and  the 
rather  so  as  it  is  much  for  the  benefit  of  trade ; '  the  author 
only  qualifies  this  by  adding  that  there  is,  nevertheless,  a  contract 
also  with  the  principal.  In  an  old  case  of  De  Gaillon  v.  L'Aigle,i 
Eyre,  C.  J.,  says :  '  I  am  not  aware  that  I  have  ever  concurred  in 
any  decision  in  which  it  has  been  held  that  if  a  person,  describing 
himself  as  agent  for  another  residing  abroad,  enters  into  a  con- 
tract here,  he  is  not  personally  liable  on  the  contract.'  The  same 
view  is  adopted  and  expressed  in  Story  on  Agency,  §§  400,  401, 
and  in  Smith's  Mercantile  Law,  p.  164  (7th  ed.)  ...  If  the  prin- 
ciples I  have  referred  to  are  applied  here,  the  defendants,  who 
have  signed  in  their  own  name,  without  any  qualification,  must  be 
held  to  have  contracted  personally."  Pigott,  B.,  lays  less  stress 
on  it,  treating  it  as  one  of  the  circumstances  to  be  talcen  into  con- 
sideration in  the  case  in  construing  the  contract.  He  says,  first 
quoting  from  Oresswell,  J.,  in  Cooke  v.  Wilson  :  2  "  '  Primd  facie 
when  a  man  signs  a  contract  in  his  own  name,  he  is  a  contracting 
party  ;  and  there  must  be  something  very  strong  upon  the  face  of 
the  instrument  to  prevent  that  liability  from  attaching  to  him.' 
That  applies  to  the  present  case.  Then  is  there  anything  in  the 
body  of  the  contract  to  relieve  the  defendants  from  their  liability  ? 
The  words  relied  on  are, '  as  agents  for  John  Schmidt  &  Co.  of 
Danzig.'  Now,  in  Lennard  v.  Robinson,^  it  was  said  by  Coleridge, 
J.,  that  the  fact  that  the  defendants  were  acting  for  a  foreign 
principal,  was  a  circumstance  to  be  taken  into  consideration.  In 
my  judgment,  taking  into  consideration  that  circumstance,  which 
also  appears  in  this  contract,  and  the  further  fact  that  the  cargo 
is  to  be  taken,  not  at  Danzig  but  at  London  (etc.),  the  defendants 
must  be  held,  on  the  true  construction  of  the  contract,  to  have 
contracted  personally  with  the  plaintiff."  No  stress  whatever  was 
laid  upon  it  by  Martin,  B.  (who  merely  refers  to  it  en  passant}, 
who  says  :  "  I  infer  .  .  that  the  name  of  their  foreign  principals 

1  1  B   &  P   368.  8  5  E.  &  B.  at  p.  131  ;  2i  L.  J.  Q.  B. 

2  1  C.  B.  N,  s.  153,  162.  at  p.  277. 
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was  inserted  merely  as  a  notice  to  the  other  contracting  party,  or  an 
earmark  of  the  contract,  to  distinguish  it  as  one  made  by  them  in 
pursuance  of  their  commission  or  agency."  But  Kelly,  C.  B.,  went 
still  further,  and  said  :  "  In  dealing  with  the  case,  1  do  not  rely 
on  the  circumstance  that  the  alleged  principals  appear  on  the  face 
of  the  contract  to  be  foreigners  resident  abroad.  When  that  cir- 
cumstance appears  in  the  contract,  it  may  or  may  not  have  the 
effect  contended  for.  I  place  no  reliance  on  it."  This,  of  course, 
means  in  this  particular  case,  not  that  the  learned  chief  baron 
never  placed  any  reliance  on  it. 

In  Gadd  v.  Houghton,'  in  the  Court  of  Appeal,  where,  on  the 
face  of  the  contract,  the  names  of  the  foreign  principals  are  dis- 
closed,—  "  Sold  to  you  on  account  of  James  Morand  &  Co.,  Val- 
encia," —  the  fact  of  the  contract  having  been  made  by  the  agent 
so  as  to  bind  himself  personally,  because  the  contract  disclosed 
that  it  was  made  for  foreign  principals,  is  not  even  adverted  to  in 
the  most  remote  way  by  either  of  the  learned  judges  who  decided 
that  case.     We  consider  this  case  further. 

The  question  decided  in  Paice  v.  Walker  ^  came  up  again,  in  ef- 
fect, in  the  Court  of  Appeal,  in  Gadd  v.  Houghton,^  which  was  an 
action  for  non-delivery  of  oranges  sold  by  the  defendants  to  the 
plaintiff.  The  sold  note  contained  these  words  :  "  We  have  this 
day  sold  to  you  on  account  of  James  Morand  &  Co.,  Valencia," 
etc.,  and  was  signed  by  the  defendants,  "  J.  C.  Houghton  &  Co.," 
without  any  addition.  The  contract  not  having  been  performed, 
the  plaintiff  brought  an  action  against  the  defendants.  It  was 
claimed  for  them  on  the  trial,  before  Pollock,  B.,  that,  upon  the 
contract,  Morand  &  Co.,  and  not  the  defendants,  were  liable.  A 
verdict  was  entered  for  the  defendants,  with  leave  for  the  plain- 
tiff to  move  to  enter  it  for  him,  on  the  ground  that  the  defendants 
were  personally  liable  on  the  contract.  The  Exchequer  Division, 
on  motion,  so  ordered,  on  the  ground  that  the  case  was  undistin- 
guishable  from  Paice  v.  Walker.  On  appeal  to  the  Court  of  Ap- 
peal,* this  decision  was  reversed.  As  far  as  the  ground  upon 
which  Paice  v.  Walker  was  expressly  decided,  as  we  have  shown 
above,  it  is  clear  that  that  case  is  overruled  by  Gadd  v.  Hough- 
ton. In  this  latter  case,  James,  L.  J.,  said :  "  As  to  Paice  v. 
Walker,  I  cannot  conceive  that  the  words  '  as  agents '  can  be 
properly  understood  as  implying  merely  a  description.  The  word 
'  as,'  seems  to  exclude  that  idea.  If  that  case  were  now  before 
us,  I  should  hold  that  the  words  '  as  agents,'  in  that  case,  had  the 
same  effect  as  the  words  '  on  account  of,'  in  the  present  case,  and 

1  1  Ex.  Div.  357.  a  i  Ex.  Div.  357. 

2  L.  R.  0  Ex.  173.  i  Gadd  v.  Houghton,  1  Ex.  Div.  357. 
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that  the  decision  in  that  case  ought  not  to  stand.  I  do  not  dis- 
sent from  tlie  principle  that  a  man  does  not  relieve  himself  from 
liability  upon  a  contract  by  using  words  which  are  intended  to  be 
merely  words  of  description,  but  I  do  not  think  the  words  '  as 
agents,'  were  words  of  description." 

The  language  in  Paice  v.  Walker,  is :  "  Sold  .  .  .  as  agents  for 
John  Schmidt  ^  Co.,  of  Danzig."     That  in  Gadd  v.  Houghton,  is : 
"  Sold  on  account  of  James  Morand  §•  Co.,  Valencia."     All  of  the 
other  judges  (Mellish,  L.  J.,  Baggallay,  L.  J.,  Quain  and  Archibald, 
JJ.)  concurred  with  James,  L.  J.,  that  "as  agents"  in  the  one  case, 
and  "o?i  account  of"  in  the  other,  were,  in  effect,  the  same;  and 
as  far  as  Paice  v.  Walker  is  decided  adversely  to  Gadd  v.  Houghton, 
on  this  point,  as  far  as  the  use  of  the  language  named  is  concerned 
—  and  it  was  expressly  decided  on  that  ground — we  think  it  has 
been  clearly  overruled.    And  yet  we  think  that  Paice  v.  Walker  is 
not  overruled  by  Gadd  v.  Houghton.    James,  L.  J.,  notwithstanding 
what  we  have  quoted  from  him  above,  and  although  Pollock,  B., 
in  Hough  v.  Manzanos,i  states  that  he  was  unable  to  appreciate 
the  distinction  drawn  by  James,  L.  J.,  between  the  two  cases,  but 
that  that  distinction  left  Paice  v.  Walker  an  authority  binding 
upon  him,  —  does,  very  clearly,   and  we   think,   on   very   good 
grounds,  distinguish  Paice  v.  Walker  from  Gadd  v.  Houghton. 
The  language  of  James,  L.  J.,  is  :  "  The  case  is  not,  in  my  opin- 
ion, in  any  way  governed  by  Paice  v.  Walker,  for  whatever  the 
decision  was  in  that  case  upon  the  words  '  as  agents,'  the  words 
in  the  present  case, '  on  account  of,'  are  not  at  all  ambiguous,  and 
it  would  be  impossible  to  make  them  words  of  description.     The 
ratio  decidendi  in  Paice  v.  Walker,  was  that,  having  regard  to 

THE    CONTRACT    AND    ALL   THE    CIRCUMSTANCES    OF    THE    CASE,   the 

words '  as  agents '  must  he  considered  as  merely  describing  or  inti- 
mating the  fact  that  the  defendants  were  agents,  and  did  not  amount 
to  a  statement  that  they  were  making  a  bargain  -on  account  of" 
another  person.  Those  are  the  very  words  used  in  the  present 
case.  When  a  man  says  that  he  is  making  a  contract '  on  account 
of '  some  one  else,  it  seems  to  me  that  he  uses  the  very  strongest 
terms  the  English  language  affords  to  show  that  he  is  not  binding 
himself,  but  his  principal."  Both  of  these  apparently  antagonistic 
views  are,  also,  to  be  found  in  the  judgment  of  Mellish,  L.  J.  He 
expressly  concurs  in  the  whole  judgment  of  James,  L.  J.  He 
adds  :  "  As  is  said  in  the  note  to  Thomson  v.  Davenport,^  when  a 
man  signs  a  contract  in  his  own  name,  he  is  primd  facie  a  con- 
tractin<^  party  and  liable,  and  there  must  be  something  very  strong 
on  the  lace  of  the  instrument  to  show  that  the  liabdity  does  not 

1  4  Ex.  Div.  104.  2  2  Sm.  L.  C,  6th  ed.,  344. 
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attach  to  him.  But  if  there  are  plain  words  to  show  that  he  is 
contracting  on  behalf  of  somebody  else,  why  are  we  not  to  give 
effect  to  them  ?  I  can  see  no  difference  between  a  man  writing '  I, 
A.  B.,  as  agent  for  C.  D.,  have  sold  to  you,'  and  signing  '  A.  B. ;' 
and  his  writing  '  I  have  sold  to  you,'  and  signing '  A.  B.,  for  C.  D., 
the  seller.'  When  the  signature  comes  at  the  end,  you  apply  it 
to  everything  which  occurs  throughout  the  contract.  If  all  that 
appears  is  that  the  agent  has  been  making  a  contract  on  behalf  of 
some  other  person,  it  seems  to  me  to  follow  of  necessity  that  that 
other  person  is  the  person  liable.  This  is  one  of  the  simplest  pos- 
sible cases.  How  can  the  words  '  on  account  of  Morand  &  Co.,' 
be  inserted  merely  as  a  description  ?  The  words  mean  that  Mo- 
rand &  Co.  are  the  people  who  have  sold.  It  follows  that  the  per- 
sons who  have  signed  are  merely  the  brokers,  and  are  not  liable." 

All  this  is  quite  as  applicable  to  "  sold  as  agents  for  J.  S.  &  Co.," 
as  it  is  to  "  sold  on  account  J.  M.  &  Co."  And  yet  the  very  next 
words  of  Mellish,  L.  J.,  are  :  "  I  agree  also  that  the  circumstances 
of  Paice  v.  Walker  are  to  be  distinguished  from  the  present." 
And  Quain,  J. :  "  It  is  said  that  in  order  to  relieve  the  agent  from 
liability,  he  must  sign  '  as  agent,'  or  '  on  account  of '  [treating 
these,  as  do  the  other  judges,  as,  in  effect,  virtually  synonymous] 
Morand  &  Co.  I  cannot  see  the  necessity  for  adding  those  words 
to  the  signature,  if  you  can  gather  from  the  contract  that  he  makes 
it  on  account  of  Morand  &  Co.  Those  words  at  the  end  of  the 
signature  would  add  nothing  to  what  has  been  stated  in  the  body 
of  the  contract.  The  agent,  therefore,  does  not  render  himself 
personally  liable  by  not  adding  them."  And  Archibald,  J. :  "I 
am  of  the  same  opinion.  The  usual  way  in  which  an  agent  con- 
tracts so  as  not  to  render  himself  personally  liable,  is  by  signing 
as  agent.  That,  however,  is  not  the  only  way,  because  if  it  is 
clear  from  the  body  of  the  contract  that  he  contracted  only  as  agent, 
he  would  save  his  liability.  No  words  could  be  plainer  than  the 
words  '  on  account  of  Morand  &  Co.,'  to  show  that  the  defendants 
contracted  only  as  agents."  And  yet,  although  all  this  is  equally 
as  applicable,  in  effect,  to  the  language  referred  to  in  Paice  v. 
Walker  as  it  is  to  that  in  Gadd  v.  Houghton,  he,  too,  like  the 
other  able  judges,  adds  :  "  /  also  agree  that  Paice  v.  Walker  is 
to  he  distinguished  from  this  case.'^ 

We  think  tho  rules  of  law,  fairly  deducible  in  the  matter, 
are :  — 

First.  When  a  man  signs  a  contract  in  his  own  name,  he  is 
primd  facie  a  contracting  party  and  liable,  and  there  must  be  some- 
thing very  strong  on  the  face  of  the  instrument  to  show  that  the 
liability  does  not  attach  to  him. 
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Second.  When  a  man  signs  his  name  to  a  contract  and  does 
not  add  to  his  signature  any  language  to  the  effect  that  he  is  act- 
ing as  the  agent  or  on  account  of  any  one  else  ;  but  does  show,  in 
the  body  of  the  contract,  that  he  is  acting  as  the  agent  or  on  ac- 
count of  some  one  else,  and  there  is  nothing  otherwise  in  or  con- 
nected with  the  contract  which  shows  that  this  is  not  merely 
matter  of  description,  then  he  is  not  the  contracting  party  and  is 
not  liable. 

Third.  But,  though  not  signing  his  name  as  the  agent,  or  as 
acting  on  account  of  any  one  else,  and  yet  stating  in  the  body  of 
the  contract  that  he  is  acting  as  the  agent,  or  on  account  of 
some  one  else,  and  there  is  that  in  and  connected  with  the  con- 
tract which  shows  that  such  statement  is  merely  matter  of  descrip- 
tion, then  he  is  the  contracting  party  and  is  liable. 

With  all  deference,  we  think,  —  although  the  term  "  sold  on  ac- 
count of  J.  M.  &  Co.,"  in  Gadd  v.  Houghton,  may  be  appreciably 
stronger  than  its  very  near  equivalent,  "  sold  as  agent  of  J.  S.  & 
Co.,"  in  Paice  v.  Walker  —  that  either  of  these  expressions  may 
come  within  the  third  rule  we  have  above  deduced  from  the 
cases.  But,  "  having  regard  to  the  contract  and  all  the  circum- 
stances of  the  case,"  there  is  nothing  whatever  in  Gadd  v.  Houghton 
which  does  show  that  the  term  "  on  account  of  J.  M.  &  Co."  is 
matter  of  description  ;  while  in  Paice  v.  Walker,  having  regard  to 
the  contract  and  all  the  circumstances  of  the  case,  there  is  some- 
thing to  show  that  the  term  "  as  agent  of  J.  S.  &  Co."  was  merely 
matter  of  description.  And  one  very  strong  thing  to  show  that 
the  defendants  in  this  case  (and  which,  doubtless,  had  its  effect 
on  the  opinions  expressed  by  the  very  able  judges  of  the  Exche- 
quer Chamber)  did  use  that  language  —  "  sold  as  agents  of  J.  S. 
&  Co."  —  merely  as  matter  of  description,  is  that,  in  that  case, 
they  themselves  acted  as  principals  —  as  sellers  —  in  connection 
with  the  contract.  Kelly,  C.  B.,  incidentally  refers  to  this,'  where, 
referring  to  what  "  afterwards  passed  between  the  parties,"  he 
says  :  "  By  which  it  appears  that  the  defendants,  so  far  from  deny- 
ing that  they  were  parties  to  the  contract,  acted  as  sellers  by  draw- 
ing upon  the  plaintiffs  in  their  own  name."  Then,  in  the  contract, 
while,  in  connection  with  the  sale,  they  describe  themselves  "  as 
agent  for  J.  S.  &  Co.,"  they  enter  into  a  guarantee  without  any 
intimation  that  they  are  doing  so  "  as  agents  of  J.  S.  &  Co.,"  and 
that  is  part  of  the  contract  signed  by  them.  And,  in  the  contract, 
they  say  that  the  payment  is  "  by  buyers'  acceptance  to  sellers' 
drafts,"  and,  not  only,  as  intimated  by  Kelly,  C.  B.,  did  they,  in 
drawing  in  their  own  names,  act  as  sellers,  but  by  so  doing,  in 

'  Paice  V.  Walker,  L.  R.  5  Ex.  at  p.  176. 
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effect,  they  declared  that  they  were  the  sellers.  And  this  draft 
which,  as  sellers,  they  drew,  was  accepted,  and  paid  to  them  as  sell- 
ers ;  and,  in  further  recognition  of  this  as  being  according  to  the 
contract  an  acceptance  and  payment  to  them  as  sellers  (and  there- 
fore, of  course,  principals),  the  shipping  papers  and  the  goods  pur- 
chased were  —  in  recognition  that  in  treating  them  as  sellers,  the 
plaintiffs  liad  a  right  to  do  so  —  handed  over  by  the  thus  pro- 
fessed and  acting  sellers,  to  the  buyers.  None  of  these  circum- 
stances or  any  at  all  analogous  to  them  are  to  be  found  in  Gadd 
V.  Houghton,  which,  "  having  regard  to  the  contract  and  all  the 
circumstances  of  the  case,"  in  Paice  v.  Walker,  does  not  overrule 
the  latter  case  in  respect  to  that  contract  and  those  circumstances. 

Where,  in  Fairlie  v.  Fenton,^  the  words  were,  "  sold  you  on  ac- 
count of  T.,"  signed  "  E.  F.,  broker,"  and  where  the  same  judges 
sat  who  decided  Paice  v.  Walker,  —  Kelly,  C.  B.,  makes  a  general 
statement  covering  these  cases  ;  thus  :  "  A  broker  may,  no  doubt, 
frame  a  contract  in  such  a  way  as  to  make  himself  a  party  to  it 
and  entitled  to  sue,  but  when  he  contracts  in  the  ordinary  form, 
describing  and  signing  himself  as  a  broker,  and  naming  his  princi- 
pal, no  action  is  maintainable  against  him." 

The  ordinary  rule  undoubtedly  is,  that  if  a  person  merely  adds 
to  the  signature  of  his  name  the  word  "  agent,"  "  trustee,"  "  treas- 
urer," etc.,  without  disclosing  his  principal,  he  is  personally  bound. 
The  appendix  is  regarded  as  a  mere  descriptio  personce.  It  does 
not  of  itself  make  third  persons  chargeable  with  notice  of  any 
representative  relation  of  the  signer.  But  if  he  be  in  fact  a  mere 
agent,  trustee,  or  officer,  of  some  principal,  and  is  in  the  habit  of 
expressing,  in  that  way,  his  representative  character  in  his  deal- 
ings with  a  particular  party,  who  recognizes  him  in  that  character, 
it  would  be  contrary  to  justice  and  truth  to  construe  the  docu- 
ments thus  made  and  used  as  his  personal  obligations  contrary 
to  the  intent  of  the  parties  .^ 

The  plaintiff  made  two  contracts  in  writing  with  the  defendants, 
in  his  own  name,  describing  himself  as  agent  for  H.  &  Co.,  and 
signing  the  contract  with  his  own  name,  without  any  addition. 
The  contract  referred  to  him  as  "  the  seller,"  and  also  contained 
the  language  ;  "  I  .  .  .  agree  to  sell."  The  purchasers  were  of 
New  York,  where  the  contract  was  to  be  performed.     By  statute 

'  L.  R.  5  Ex.  169.  were  deposited  by  one  of  its  customers  in 

2  Metcalf  V.  Williams,   104  D".  S.  93  ;  his  own  name  were  in  fact  deposited  by 

Mechanics'  Bank   v.  Bank   of  Columbia,  him  as  the  agent  of  an   insurance  com- 

5  "Wheat.   326  ;    Brockway  v.   Allen,    17  pany.  so  that  their  lien  as  bankers  would 

Wend.  40  ;  Kean  w.  Davis,  21  N.  J.  Law,  not  attach  to  such  funds  as  against  ad- 

683.^     See   Nat.    Bank   u.    Ins.   Co.,   104  vances  made  to  him  by  the  bank  on  his 

U.  S.  54,  where  a  bank  was  charged  with  personal  account, 
knowledge  of  the  fact  that  funds  which 
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there,  in  the  case  of  contracts  made  by  one  in  his  own  name  for  the 
benefit  of  another,  the  party  making  the  contract  is  a  trustee  of  an 
express  trust,  and  an  action  on  the  contract  may  be  brought  in  his 
own  name.i  Independent  of  the  statute,  the  court  recognized  the 
strength  of  the  authorities  in  favor  of  the  right  of  the  plaintiff  to 
sue,  in  his  own  name,  at  common  law,^  but  held  ^  that,  if  the 
agreement  were  a  personal  contract,  the  action  could  be  in  his 
own  name  at  common  law,  and  if  a  contract  for  H.  &  Co.,  the  ac- 
tion could  be  brought  in  New  York,  in  his  own  name,  under  the 
statute.*  Quite  independent  of  the  statute,  we  have  no  doubt  that, 
under  the  form  of  the  contract,  the  action  was  properly  brought 
in  the  name  of  the  plaintiff.^ 

The  plaintiffs  bought  flour  from  the  defendants,  for  which  the 
following  note  was  given  :  — 
Messrs.  Towne  &  Washbuene  :  — 

Bought  of  Nash  &  Chapin,  general  commission  merchants,  1000  barrels 
of  flour,  Empire  Mills,  Iowa,  round  hoop,  5^,  15,500. 

Received  payment,  sight  draft, 

Nash  &  Chapin. 

This  note  of  the  sale  was  enclosed  in  a  letter  from  the  defend- 
ants, to  the  plaintiffs,  containing  the  following  language  :  "  Your 
Mr.  W.  left  here  yesterday,  and  before  going  off  we  sold  him  1000 
barrels  round  hoop  flour,  Empire  Mills,  Iowa,  free  on  board  steamer 
at  Neenah,  15.50,  for  which  find  bill  enclosed.  We  have  the  flour 
stored  and  insured,  and  will  value  on  you  at  sight  for  the  amount." 

In  an  action  for  non-delivery  of  the  flour,  the  defendants  sought 
to  give  evidence  that  they  had  sold  the  flour  as  agents,  and  had 
paid  over  the  proceeds  thereof  to  their  principals.  The  presiding 
judge  of  the  Circuit  Court  refused  to  allow  the  evidence,  and  on 
error  to  the  Supreme  Court,«  the  ruling  was  sustained  ;  the  prin- 
ciples applicable  to  the  point  being  thus  correctly  stated  :  "Parol 
evidence  can  never  be  admitted  for  the  purpose  of  exonerating  an 
agent  who  has  entered  into  a  written  contract  in  which  he  appears  as 
principal,  even  though  he  should  propose  to  show,  if  allowed,  that 
he  disclosed  his  agency  and  mentioned  the  name  of  his  principal  at 

1  N  Y  Code  of  Civil  Procedure,  §  449.  agent  for  his  principal,  the  contract  show- 

2  Kennedy  v  Gorveia,  3  D.  &  R.  503  ;  ing  on'  its  face  the  name  of  the  contract- 
Parker  V.  Winslow,  7  E.  &  B.  942  ;  Dut-  ing  parties,  the  agent  may  either  sign  his 
tan  V  Marsh  L.  R.  6  Q.  B.  361 ;  Buffum  own  name  first,  and  add  to  it  agent  lor 
V  Cliadwick,'  8  Mass.  103  ;  Packard  v.  his  principal,  or  he  may  sign  tlie  name 
NvP   2  Met   47  of  liis  principal  first,  and  add  by  himself, 

^8  Albany  &■  Rensselaer  Co.   v.  Lund-  as  agent.     Either  ibrm  may  be  followed 

,  „„   101  TT   S    411  AH  that  is  required  in  such  case  is  that 

?'Consid;ra;t   v.'   Brisbane,  22  N.  Y.  the  contract  shall  pnrport  on  its  face  to 

389;  "Aenny,  93  U.  S.  289;  Weed  be  the  contract  of  the  principal.     Smith 

Sewing  Machine  Co.  v.  Wicks,  3  Dill.  261;  v.  Morse   9  Wall.  76,  82^ 
United  States  ..  Tracy,  8  Bened.  1.  «  Nash  v.  Towne,  5  Wall.  689. 

»  In  the  case  of  a  contract  made  by  an 
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the  time  the  contract  was  executed.'  Where  a  simple  contract, 
other  than  a  bill  or  note,  is  made  by  an  agent,  the  principal  whom 
he  represents  may,  in  general,  maintain  an  action  upon  it  in  his 
own  name,  and  parol  evidence  is  admissible,  although  the  contract 
is  in  writing,  to  show  that  the  person  named  in  the  contract  was 
an  agent,  and  that  he  was  acting  for  his  principal.  Such  evidence, 
says  Baron  Parke,  does  not  deny  that  the  contract  binds  those 
whom  on  its  face  it  purports  to  bind,  but  shows  tliat  it  also  binds 
another,  and  that  principle  has  been  fully  adopted  by  this  court.^ 
Cases  may  be  found,  also,  where  it  is  held  that  the  plaintiff  may 
prove  by  parol  that  the  other  contracting  party  named  in  the  con- 
tract was  but  the  agent  of  an  undisclosed  principal,  and  in  that 
state  of  the  case  he  may  have  his  remedy  against  either  at  his 
election.3  Evidence  to  that  effect  will  be  admitted  to  charge  the 
principal  or  to  enable-him  to  sue  in  his  own  name,  but  the  agent 
who  binds  himself  is  never  allowed  to  contradict  the  writing 
by  proving  that  he  has  contracted  only  as  agent,  and  not  as 
principal."  * 


1  Higgins  V.  Senior,  8  M.  &  W.  8i4. 

^  New  Jersey  Steam.  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  381  ;  Ford  v.  Wil- 
liams, 21  How.  289  ;  Oelricks  v.  Ford, 
23  How.  63. 

a  Tliomson  v.  Davenport,  9  B.  &  C.  78. 

1  Joues  V.  Littledale,  6  A.  &  E.  486  ; 
Titus  V.  Kyle,  10  Oliio  St.  Hi. 

The  L^uestion  arose  in  Ford  o.  Wil- 
liams, 21  How.  287,  whether  the  principal 
can  maintain  an  action  on  a  written  con- 
tract, made  by  un  agent  in  his  own  name, 
without  disclosing  the  name  of  the  princi- 
pal, and  the  Supreme  Court  of  the  United 
States,  in  deciding  that  he  could,  thus 
laid  down  the  principles  applicable  to  the 
question:  "  It  is  not  necessary  to  the  va- 
lidity of  a  contract,  under  the  statute  of 
frauds,  that  the  writing  disclose  the  prin- 
cipal. In  the  brief  memoranda  of  these 
contracts  usually  made  by  brokers  and  fac- 
tors, it  is  seldom  done.  If  a  party  is  in- 
formed that  the  person  with  whom  he  is 
dealing  is  merely  the  agent  for  another, 
and  prefers  to  deal  with  the  agent  person- 
ally on  his  own  credit,  he  will  not  be 
allowed  afterwards  to  charge  the  princi- 
pal ;  but  when  he  deals  with  the  agent, 
without  any  disclosure  of  the  fact  of  his 
agency,  he  may  elect  to  treat  the  after- 
discovered  principal  as  the  person  with 
whom  he  contracted.  The  contract  of  the 
agent  is  tlie  contract  of  the  principal,  and 
he  may  sue  or  be  sued  thereon,  thongli  not 
named  therein  ;  and  notwithstanding  the 
rule  of  law  that  an  agreement  red\iced  to 
writing  may  not  be  contradicted  or  varied 
by  parol,  it  is  well  settled  that  the  prin- 


cipal may  show,  that  the  agent  who  made 
the  contract  in  his  own  name  was  acting 
for  him.  This  proof  does  not  contradict 
the  writing  ;  it  only  explains  the  trans- 
action. But  the  agent  who  binds  himself 
will  not  be  allowed  to  contradict  the  writ- 
ing by  proving  that  he  was  contracting 
only  as  agent,  while  the  same  evidence 
will  be  admitted  to  charge  the  principal. 
'  Such  evidence,'  says  Baron  Parke,  'does 
not  deny  that  the  contract  binds  those 
whom  on  its  face  it  purports  to  bind,  but 
shows  that  it  also  binds  another  by  reason 
that  the  act  of  the  agent  is  the  act  of  the 
principal.'"  See  Higgins  v.  Senior,  8  M. 
&  W.  843  ;  New  Jersey  Steam  Nav.  Co. 
V.  Merchants'  Bank  6  How.  381  ;  Moore 
V.  Clementson,  2  Camp.  22;  Sims  v.  Bond, 
5  B.  &  Ad.  393;  Beebee  v.  Robert,  12 
Wend.  413  ;  Taintor  i.  Prendergast,  3 
Hill,  72  ;  Sanderson  v.  Lamborton,  6  Binn. 
129  ;  Fogg  u.  Virgin,  19  Mc  3.53 ;  Trask 
V.  Roberts,  1  B.  Mon.  202  ;  Bradly  o. 
Boston  Glass  Co.,  16  Pick.  32  ;  Magee  v. 
Atkinson,  2  M.  &  W.  440  ;  Sowerby 
V.  .Butcher,  2  C.  &  M.  371  ;  Pentz  v. 
Stanton,  10  Wend.  277. 

L.  &  Co.,  cotton  brokers  at  Liverpool, 
sold  to  the  appellants  cotton  for  future  de- 
liveries. L.  &  Co.  made  the  sales  in  their 
own  names,  but  were  really  acting  as 
agents  for  the  respondent's  insolvent,  their 
undisclosed  principal.  The  result  of  the 
transaction  was  that  a  sum  of  £680  was 
due  by  the  appellants  to  L.  &  Co.  L.  & 
Co.  having  failed,  the  plaintiff  brought 
an  action  against  the  appellants,  who 
claimed  to  set  off,  in  defence,  money  due 
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The  defendantf?,  M.  and  W.,  fruit  brokers  in  London,  being  em- 
ployed by  the  plaintiffs,  merchants  in  London,  to  sell  for  them, 


from  L.  &  Co.  to  the  defendants  in  gen- 
eral account.  The  defendants,  iu  answer 
to  interrogatories  as  to  their  belief,  stated  ; 
"  We  had  no  belief  on  the  subject.  We 
dealt  with  L.  &  Co.  as  principals,  not 
knowing  whether  they  were  acting  as 
brokers  on  behalf  of  principals,  or  on 
their  own  account  as  the  principals."  At 
the  trial,  before  Baggallay,  L.  J.,  it  was 
proved  that  L.  &  Co.  bought  and  sold  both 
ibr  principals  and  on  their  own  account, 
and  that  the  defendants  knew  this.  Bag- 
gallay, L.  J.,  held  that  the  defendants  were 
entitled  to  the  set-oif,  and  gave  judgment 
for  them.  The  Court  of  Appeal  reversed 
this  decision,  and  entered  judgment  for  the 
plaintiff  for  the  amount  claimed,  on  the 
ground  that  the  defendants  were  not  en- 
titled to  the  set-off  unless  they  had  been 
induced  by  the  conduct  of  the  principal 
to  believe,  and  did  in  fact  believe,  that 
they  were  dealing  with  L.  &  Co.  as  the 
principals.  On  appeal  to  the  House  of 
Lords  (Cooke  v.  Eshelby,  12  App.  Cas. 
271),  the  decision  of  the  Court  of  Appeal 
was  affirmed.  In  so  deciding,  Lord  Hals- 
bury,  L.  C,  thus  laid  down  the  principle 
governing  the  case :  "It  appears  to  me 
that  the  principle  upon  which  this  case 
must  be  decided  has  been  so  long  estab- 
lished, that,  in  such  a  state  of  facts,  the 
legal  result  cannot  be  doubtful.  The 
ground  upon  which  all  these  cases  have 
been  decided,  is  that  the  agent  has  been 
permitted  by  the  principal  to  hold  himself 
out  as  the  principal,  and  that  the  person 
dealing  with  the  agent  has  believed  that 
the  agent  was  the  principal,  and  has  acted 
on  that  belief.  With  reference  to  both 
these  propositions,  namely,  first,  the  per- 
mission of  the  real  principal  to  the  agent 
to  assume  his  character,  and  with  refer- 
ence to  the  fact  whether  those  dealing  with 
the  supposed  principal  have  in  fact  acted 
upon  the  belief  induced  by  the  real  prin- 
cipal's conduct,  various  difficult  questions 
of  fact  have  from  time  to  time  arisen  ; 
but  I  do  not  believe  that  any  doubt  has 
ever  been  thrown  upon  the  law  as  decided 
by  a  great  majority  of  judges  for  some- 
thing more  than  a  century.  .  .  .  The  sell- 
ing by  a  broker  in  his  own  name,  is  only 
one  fact,  and  by  no  means  a  conclusive 
fact,  from  which,  in  the  absence  of  other 
circumstances,  it  might  be  inferred  that 
he  was  selling  his  own  goods.  Upon  the 
facts  proved  or  admitted  in  this  case,  the 
fact  of  selling  in  the  broker's  name  was 
neither  calculated  to  induce,  nor  did  in 
fact  induce  that  belief."  liord  Watson 
said:  "In  order  to  sustain  the  defence 
pleaded  by  the  appellants,  it  is  -not  enough 


to  show  that  the  agent  sold  in  his  own 
name.  It  must  be  shown  that  he  sold  the 
goods  as  his  own,  or  in  other  words,  that 
the  circumstances  attending  the  sale  were 
calculated  to  induce,  and  did  induce,  in 
the  mind  of  the  purchaser  a  reasonable 
belief  that  the  agent  was  selling  on  his 
own  account,  and  not  for  an  undisclosed 
principal ;  and  it  must  also  be  shown  that 
the  agent  was  enabled  to  appear  as  the 
real  contracting  party  by  the  conduct,  or 
by  the  authority,  express  or  implied,  of 
the  principal.  The  rule  thus  explained 
is  intelligible  and  just  ;  and  I  agree  with 
Bowen,  L.  J. ,  that  it  rests  upon  the  doc- 
trine of  estoppel.  It  would  be  incon- 
sistent with  fair  dealhig,  that  a  latent 
principal  should,  by  his  own  act  or  omis- 
sion, lead  a  purchaser  to  rely  upon  a  right 
of  set-off  against  the  agent  as  the  real 
seller,  and  should  nevertheless  be  per- 
mitted to  intervene  and  deprive  the  pur- 
chaser of  that  right  at  the  very  time  when 
it  had  become  necessary  for  his  protec- 
tion." Cooke  V.  E.shelby,  12  App.  Cas. 
271.  In  Semenza  r.  Brinsley,  18  C.  B. 
N.  s.  467,  477,  it  was  held,  that  one  who 
buys  goods  of  a  person  whom  he  knows  to 
be  selling  them  as  an  agent,  cannot  set 
off  in  an  action  by  the  principal  for  their 
price  a  debt  due  to  him  by  the  agent, 
even  though  he  did  not  know  at  the  time, 
of  the  purchase,  and  had  not  the  means  of 
knowing  who  was  the  real  owner.  The 
rule  in  George  v.  Clagett,  7  T.  R.  359,  is, 
that  if  a  factor,  who  sells  under  a  del 
credere  commission,  sells  goods  as  his  own, 
and  the  buyer  knows  nothing  of  any  prin- 
cipal, the  buyer  may  set  off  any  demand 
he  may  have  on  the  factor  against  the  de- 
mand for  the  goods  made  by  the  principal. 
But  this  rule  is  as  above  qualified  by  the 
rules  laid  down  in  such  cases  as  Cooke  v. 
Eshelby,  12  App.  Cas.  271,  and  Semenza 
V.  Brinsley,  18  C.  B.  N.  s.  467,  477. 
Thus,  in  this  latter  case,  Willes,  J.,  refer- 
ring to  the  rule  in  George  v.  Clagett,  7 
T.  K.  359,  says:  "In  order  to  make  a 
valid  defence  within  the  rule  above  stated, 
it  is  obvious  that  the  plea  should  show 
that  the  contract  was  made  by  a  person 
whom  the  plaintiff  had  intrusted  with  the 
possession  of  the  goods  ;  that  that  person 
sold  them  as  his  own  goods,  in  his  own 
name,  as  principal,  with  the  authority  of 
the  plaintiff;  that  the  defendant  dealt 
with  him  as  and  believed  him  to  be  the 
principal  in  the  transaction,  and  that  be- 
fore the  defendant  was  undeceived  in 
that  respect,  the  set-off  accrued."  See 
Fish  V.  Kempton,  7  C.  B.  687  ;  Bomes  v. 
Imperial  Ottoman  Bank,  L.  E.  9  C.  P.  38; 
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gave  them  the  following  contract  note  addressed  to  the  plaintiffs  : 
"  We  have  this  day  sold  for  your  account  to  our  principal,"  so 
many  tons  of  raisins.  (Signed.)  "  M.  &  W.,  brokers."  The  de- 
fendants' principal  having  accepted  part  of  the  raisins,  and  not 
having  accepted  the  rest,  the  plaintiffs  brought  an  action  on  the 
contract  against  the  defendants,  and  they  sought  to  make  the  de- 
fendants personally  liable  by  giving  evidence  that,  in  the  London 
fruit  trade,  if  the  brokers  did  not  give  the  names  of  their  princi- 
pals in  the  contract,  they  were  held  personally  liable,  although 
they  contracted  as  brokers  for  a  principal ;  and  evidence  was  also 
given  of  a  similar  custom  in  the  London  Colonial  Market.  The 
Court  of  Queen's  Bench  held,i  that  the  evidence  of  the  custom  in 
the  same  trade  was  admissible,  as  not  inconsistent  with  the  writ- 
ten contract ;  and  that  the  evidence  of  a  similar  custom  in  the ' 
Colonial  Market  was  admissible,  being  evidence  in  a  similar  trade 
in  the  same  place,  and  as  tending  to  corroborate  the  evidence  as 
to  the  existence  of  such  a  custom  in  the  fruit  trade.^ 


Norwood  V.  Dresser,  14  C.  B.  N.  s.  574  ; 
17  C.  B.  N.  s.  466  ;  Carr  v.  Hinchcliflf,  4  B. 

6  C.  551  ;  Pinchell  v.  Salter,  1  Q.  B.  197  ; 
Sims  V.  Bond,  5  B.  &  Ad.  389  ;  Baring  v. 
Corvie,  2  B.  &  Aid.  137  ;  Rabone  v.  Wil- 
liams, 7  T.  R.  360  ;  Warner  u.  MoKay, 
1  M.  &  W.  591  ;  Smart  v.  Sanders,  3  C. 
B.  399. 

1  Fleet  V.  Murton,  L.  R.  7  Q.  B.  126. 
^  This  case  followed  Humphrey  v.  Dale, 

7  E.  &  B.  266  ;  s.  0.  nom.  Dale  v.  Hum- 
phrey, E.  B.  &  E.  1004,  where  defendant, 
a  broker,  being  employed  by  S.  to  pur- 
chase oil,  signed  a  note  as  follows  :  "  Sold 
this  day  for  Messrs.  T.,"  plaintiffs  broker, 
"to  our  principals,  ten  tons  of  linseed  oil," 
etc. ,  ' '  quarter  per  cent  brokerage  to  "  de- 
fendant. This  note  defendant  delivered 
to  Messrs.  T.  Defendant  did  not  disclose 
the  name  of  his  principal,  S.,  who  became 
insolvent,  and  did  not  accept  the  oil. 
Plaintiff  then  sued  defendant  for  not  ac- 
cepting the  oil,  laying  the  sale  as  by  him- 
self to  defendant.  Defendant  denied  the 
contract.  On  the  trial  plaintiff  proved  a, 
custom  in  the  trade  that  when  a  broker 
purchased  without  disclosing  the  name  of 
ills  principal  he  was  liable  to  be  looked  to 
as  purchaser.  It  was  held  by  the  Court 
of  Queen's  Bench  that  evidence  of  the 
custom  was  admissible,  as  not  contradict- 
ing the  written  instrument,  but  explaining 
its  terms,  or  adding  a  tacitly  implied  inci- 
dent ;  and  that  the  action  lay.  The  judg- 
ment was  affirmed  on  appeal  to  the  Ex- 
chequer Chamber,  but  by  a  bare  majority 
of  the  judges,  —  four  to  three.  The  judg- 
ment of  the  dissenting  judges  was  mainly 
based  on  the  ground  that  the  memoran- 


dum of  the  contract  was  insufficient  to 
satisfy  the  statute  of  frauds,  the  price  of 
the  oil  being  above  £10.  This  position, 
however,  is  clearly  untenable.  The  cus- 
tom or  usage  is  as  much  implied  in  the 
contract,  as  is  the  meaning  of  technical 
language  descriptive  of  the  goods  sold,  or 
connected  with  their  quantity,  quality,  or 
price.  The  law  on  this  point  is  well  and 
accurately  stated  by  Cockburn,  C.  J.,  thus: 
"I  am  of  opinion  that  where,  either  by 
any  rule  of  law  or  by  the  usage  of  any 
trade,  the  terms  of  a  contract  acquire  a 
particular  meaning,  the  contract  must  be 
taken  to  express  that  meaning  as  much  as 
though  it  had  been  set  forth  in  externa  ; 
and  I  hold  that  this  obtains  as  much  for 
the  purpose  of  satisfying  the  statute  as 
for  that  of  establishing  the  contract  inde- 
pendently of  the  statute.  Thafthis  is  so, 
when  the  terms  of  a  contract  acquire  a 
particular  effect  other  than  they  would 
primd  facie  import,  by  virtue  of  some  rule 
of  law,  is,  I  think,  too  clear  to  admit  of 
doubt  or  to  require  argument ;  nor,  as  it 
appears  to  me,  is  the  difficulty  greater 
where  the  particular  signification  is  shown 
to  attach  to  the  terms  of  the  contract  by 
the  usage  of  trade.  For  it  must  be  re- 
membered that  the  principle  upon  which 
evidence  of  such  usage  is  admitted  is  that, 
as  between  those  who  are  parties  to  the 
contract,  and  conversant  with  the  terms 
used,  those  terms  as  clearly  imply  the 
particular  meaning  as  though  it  had  been 
set  forth  m  extenso ;  and  if  this  bo  so  for 
the  purpose  of  showing  the  effect  and  ex- 
tent of  the  liability,  it  must  be  equally  so 
for  the  purpose  of  satisfying  the  statute, 
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Agents  selling  goods,  in  which  they  themselves  have  an  inter- 


and  to  hold  otherwise  would  lead  to  con- 
sequences altogether  inconvenient  and  ab- 
surd ;  for  it  would  follow  that  in  no  case 
in  which  a  written  contract  was  required 
by  the  statute  of  frauds  could  evidence  of 
the  usage  of  trade  be  admifted,  —  a  doc- 
trine never  dreamed  of  in  the  numerous 
cases  in  which  such  evidence  has  been  ad- 
mitted. Now,  according  to  the  authori- 
ties cited  on  the  argument,  the  legal  effect 
of  a  contract  entered  into  by  a  person  as 
agent  for  an  undisclosed  principal  is  to 
bind  the  agent  as  principal,  if  the  party 
with  whom  the  contract  is  made  thinks 
proper  to  sue  him  ;  besides  which,  in  this 
case,  independently  of  any  rule  of  law, 
the  like  effect  is  given  to  the  contract  by 
the  usage  of  the  particular  trade.  The 
memorandum  must  therefore  be  read  as 
though  the  defendants,  while  signing  as 
agents  for  an  unknown  principal,  had  in 
terms  declared  that  in  the  event  of  the 
vendor  not  discovering  the  principals,  or 
preferring  to  hold  them  liable,  they  would 
be  liable  as  principals,  for  this  liability  is 
tacitly  included  in  the  terms  used  ;  and  I 
think,  as  I  have  before  explained,  that  if 
this  holds  (as  it  undoubtedly  does)  for  the 
purpose  of  ascertaining  the  liability  of  the 
defendants  independently  of  the  statute,  it 
equally  holds  for  the  purpose  of  satisfying 
the  statute.  It  may  further  be  observed, 
that  unless  the  foregoing  conclusion  were 
sound,  in  no  case  could  an  unnamed  prin- 
cipal be  sued  on  such  a  contract,  or  a 
party  purporting  to  sign  as  agent,  but  be- 
ing in  fact  the  principal  ;  nor,  on  the 
other  hand,  could  an  unnamed  principal 
take  advantage  of  such  a  contract ;  yet 
the  contrary  is  well  established  by  au- 
thority and  precedent."  Dale  v.  Hum- 
phrey, E.  B.  &  E.  at  p.  1021.  It  is  note- 
worthy that  although  in  this  case  three  of 
the  seven  judges  held  contra,  mainly  rest- 
ing on  the  statute  of  frauds,  yet  in  Fleet 
V.  Morton,  L.  R.  7  Q.  B.  126,  where  Dale 
V.  Humphrey  was  followed  and  approved, 
no  question  was  even  raised  on  any  ground 
as  to  the  correctness  of  the  decision,  by 
either  court  or  counsel.  See  Higgins  v. 
Senior,  8  M.  &  W.  834  ;  Jones  v.  Little- 
dale,  6  A.  &  E.  486  ;  Magee  v.  Atkinson, 
2  M.  &  W.  440;  Sowerbyu.  Butcher,  2  C. 
&  M.  371;  Wilson  v.  Hart,  7  Taunt.  295; 
Spittle  V.  Lavender,  2  Bro.  &  B.  452;  Gar- 
rett V.  Handley,  4  B.  &  C.  664 ;  Bateman 
V.  Phillips,  15  East,  272;  Seaberi).  Hawkes, 
5  M.  &  P.  549  ;  Paterson  v.  Gandasequi, 
15  East,  62;  Le  Fevre  v.  Lloyd,  5  Taunt. 
749;  Hill  v.  Perrott,  3  Taunt.  274;  Sharp 
V.  Emmett,  5  Whart.  288  ;  Calder  v.  Do- 
bell,  L.  R.  6  C.  P.  486;  Couturier  v.  Has- 
tie,  8  Ex.  40,  56  ;  Moore  v.  Campbell,  10 
Ex.  323;  Pennell  v.  Alexander,  3  E.  &  B. 


283 ;  Schmaltz  v.  Avery,  16  Q.  B.  655  ; 
Button  V.  Warren,  1  M.  &  W.  466  ;  Carr 
V.  Jackson,  7  Ex.  382;  Thompson  v.  Dav- 
enport, 9  B.  &  C.  78  ;  Bywater  v.  Rich- 
ardson, 1  A.  &  E.  508  ;  Brown  u.  Byrne, 
3  E.  &  B.  703;  The  Reeside,  2  Sumn.  569; 
Winthrop  v.  Union  Ins.  Co.,  2  Wash.  C.  C. 
7;  Gordon  v.  Little,  8  S.  &  R.  533;  Snow- 
den  V.  Warden,  3  Rawle,  101;  Thompson 
V.  Hamilton,  12  Pick.  425;  Astorw.  Union 
Ins.  Co.,  7  Cow.  202  ;  Cooper  v.  Kane,  19 
Wend.  386;  Shaw  u.  Mitchell,  2  Mete.  65; 
Leach  v.  Beardslee,  22  Conn.  404;  Loring 
V.  Gumey,  5  Pick.  16.  We  find  the  view 
we  have  expressed  above  as  to  the  compe- 
tency of  parties  to  give  evidence  of  a  usage 
to  explain  a  contract,  as  they  may  give 
evidence  of  the  meaning  of  technical  lan- 
guage used  in  a  written  contract,  is  also 
taken  by  Story,  J.,  in  The  Reeside,  2 
Sumn.  567,  569,  where  he  says:  "The 
true  and  appropriate  office  of  a  usage  or 
custom  is  to  intei-pret  the  otherwise  in- 
determinate intentions  of  parties,  and  to 
ascertain  the  nature  and  extent  of  their 
contracts,  arising  not  from  express  stipu- 
lations, but  from  mere  implications  and 
presumptions,  and  acts  of  a  doubtful  or 
equivocal  character.  It  may  also  be  ad- 
mitted to  ascertain  the  true  meaning  of  a 
particular  word  or  of  particular  words  in  a 
given  instrument,  when  the  word  or  words 
have  various  senses,  some  common,  some 
qualified,  and  some  technical,  according 
to  the  subject-matter  to  which  they  are 
applied.  But  I  apprehend  that  it  can 
never  be  proper  to  resort  to  any  usage  or 
custom  to  control  or  vary  the  positive 
stipulations  in  a  written  contract,  and, 
a  Jortiori,  not  in  order  to  contradict 
them.  An  express  contract  of  the  par- 
ties is  always  admissible  to  supersede  or 
vai"y  or  control  a  usage  or  custom  ;  for  the 
latter  may  always  be  waived  at  the  will 
of  the  parties.  But  a  written  and  express 
contract  cannot  be  controlled  or  varied  or 
contradicted  by  a  usage  or  custom  ;  for 
that  would  not  only  be  to  admit  parol 
evidence  to  control,  vaiy,  or  contradict 
written  contracts,  but  it  would  be  to  al- 
low mere  presumptions  and  implications, 
properly  arising  in  the  absence  of  any 
positive  expressions  of  intention,  to  con- 
trol, vary,  or  contradict  the  most  formal 
and  deliberate  written  declarations  of  the 
parties."  It  was  accordingly  held  in  that 
case  that  the  condition  in  a  bill  of  lading 
that  goods  should  be  delivered  in  good 
order  and  condition,  the  danger  of  the 
seas  only  excepted,  could  not  be  controlled 
by  a  usage  exempting  the  vessel  from  a  lia- 
bility for  damage  to  the  goods  not  caused 
by  the  dangers  of  the  seas.  The  language 
uttered  by  Story,  J.,  as  above,  over  fifty 
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est,  and  selling  in  their  own  names,  but  for  their  principals,  can 
maintain  an  action  in  their  own  names  for  the  price. ^ 


years  ago  will  cover  the  various  well-de- 
cided cases  down  to  the  present  time,  in- 
cluding the  many  nicely  decided  English 
cases  on  the  points  involved,  to  be  met 
with  in  the  latest  reports.  See  also  Hare 
V.  The  Mutual  Safety  Ins.  Co.,  1  Sandf. 
137,  150,  where  Sandford,  J.,  takes,  as  we 
have  done,  the  rule  as  to  the  allowance  of 
evidence  to  explain  technical  language  in 
a,  written  contract  as  illustrative  of  the 
right  to  give  evidence  of  usage  to  explain 
the  meaning  of  the  coutract.  At  Ibid. 
p.  152,  he  says  :  "  In  fine,  we  believe  that 
t)ie  rule  of  construction  applicable  to  poli- 
cies of  insurance  does  not  differ  from  that 
applied  to  other  mercantile  instruments. 
Its  sense  and  meaning  are  to  be  ascer- 
tained from  the  terms  of  the  policy,  taken 
in  their  plain  and  ordinary  signification, 
unless  such  terms  have  by  the  known 
usage  of  trade  in  respect  to  the  subject- 
matter  acquired  a.  meaning  distinct  from 
the  popular  sense  of  the  same  terms,  or 
unless  the  instrument  itself,  taken  to- 
gether, shows  that  they  were  understood 
in  some  peculiar  manner.  And  that  while 
we  may  not  enlarge  or  restrict  the  clear 
and  explicit  language  of  the  contract  by 
proof  of  a  custom  or  usage,  yet  in  the  ap- 
plication of  the  contract  to  its  subject- 
matter  in  bringing  it  to  bear  upon  any 
particular  object,  the  customs  and  usages 
of  trade  are  admissible  to  ascertain  what 
subjects  were  within  and  what  were  ex- 
cluded from  its  operation.  Such  evidence 
is  proper,  on  the  same  principle  that  proof 
of  the  meaning  of  technical  words  and 
words  of  science  and  the  arts  is  permitted 
in  arriving  at  the  intention  of  the  parties 
in  the  construction  of  contracts."  Proof 
of  a  general  usage,  the  effect  of  which  is 
to  control  rules  of  law,  is  inadmissible. 
Edie  V.  East  India  Co.,  2  Burr.  1216; 
Frith  0.  Barker,  2  Johns.  327  ;  Horner  v. 
Dow,  10  Mass.  26;  Rankin  v.  The  Ameri- 
can Ins.  Co.,  1  Hall  (N.  Y.),  619;  Turner 
V.  Burrows,  5  Wend.  541  ;  8  Wend.  144. 
And  see.  Wadswoith  v.  The  Pacific  Ins. 
Co.,  4  Wenil.  33;  Dowi;.Whetten,  8  Wend. 
160  ;  Macy  v.  The  Whaling  Ins.  Co.,  9 
Mete.  354 ;  Coit  v.  The  Commercial  Ins. 
Co.,  7  Johns.  385;  Astor  v.  The  Union  Ins. 
Co.,  6  Cow.  202.  That  usages  of  banks 
and  other  public  institutions,  and  some- 
times of  individuals,  may  legally  be  proved 
is  well  settled.  Morgan  v.  Richards,  1 
Browne  (Pa.),  171.  And  where  such  usa- 
ges are  known  to  the  parties,  business  is 
transacted  with  reference  to  them,  and 
they  enter  into  and  form  a  part  of  the 
contract.  All  persons  accustomed  to  trans- 
act business  at  banks  and  other  public 


ofBces  are  presumed  to  know  and  assent 
to  their  usages.  But  the  usages  of  indi- 
viduals cannot  affect  their  contracts,  un- 
less it  appear  that  the  usage  was  known 
to  the  persons  with  whom  they  contracted. 
The  usage  is  an  independent  fact,  which, 
if  proved,  cannot  avail  the  party  relying 
on  it,  unless  he  brings  a  knowledge  of  it 
home  to  the  other  contracting  party. 
Loring  V.  Gurney,  6  Pick.   15. 

1  McCuUough  V.  Eoots,  19  How.  349. 
See  Bott  v.  McCoj',  20  Ala.  678  ;  Wal- 
cott  V.  Keith,  2  Foster  (N.  H.),  196.  An 
agent  who  insures  for  another  with  his 
authority  may  sue  for  the  sum  assured  in 
his  own  name.  The  Provincial  Ins.  Co. 
V.  Leduc,  L.  R.  6  P.  C.  224. 

L.,  an  agent  of  B.,  insured  some  goods 
belonging  to  B.,  that  were  being  sent  by 
ship  from  Montreal  to  St.  John's,  New- 
foundland. The  insurance  company's  agent 
issued  to  L.  a  "  certificate  of  insurance," 
which  stated  that  L.  had  insured  the 
goods.  It  was  the  custom  of  the  com- 
pany to  issue  subsequently  a  policy  stat- 
ing that  "A.  B.,  as  well  in  his  own  name 
as  in  the  name  of  every  jierson  to  whom 
the  same  shall  appertain,"  had  made  in- 
surance, and  caused  to  be  insured,  &c. 
On  a  loss  occurring,  B.  brought  an  action 
against  the  insurance  company  in  the 
Superior  Court  of  Lower  Canada,  when 
judgment  was  given  for  the  defendants, 
which  was  affirmed  by  the  Court  of 
Queen's  Bench  for  Lower  Canada.  On 
appeal  to  the  Privy  Council,  the  Judi- 
cial Committee  held,  that,  by  the  law 
of  England,  speaking  generally,  as  well 
as  by  the  law  of  Lower  Canada,  an  undis- 
closed principal  may  sue  and  be  sued 
upon  mercantile  contracts  made  by  his 
agent  in  his  own  nfme,  subject  to  any 
defences  or  equities  which,  without  notice, 
may  exist  against  the  defendant.  On  the 
application  of  that  principle  to  this  case, 
they  say:  "There  seems  no  sufficient 
ground  for  making  a  distinction  in  the 
case  of  marine  policies  of  insurance,  espe- 
cially when,  having  regard  to  the  ordinary 
course  of  business,  it  must  be  known  that 
they  are  commonly  made  by  agents.  If, 
indeed,  any  particular  interest  were  de- 
scribed in  the  policy  to  belong  to  the 
person  named  in  it,  an  objection  might 
arise  fonnded  on  the  rule  that  written 
contracts  cannot  be  contradicted  by  parol 
evidence.  This  objection,  however,  does 
not  occur  in  this  case,  where  the  insurance 
is  general  on  the  goods,  and  no  interest  is 
expressly  described.  But  if  this  were  not 
the  law  in  the  case  of  a  policy  which  did 
not  contain  the  usual  clause  '  a.s  well  in 
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The  defendants,  acting  as  agents  for  one  L.,  chartered  a  ship 
for  the  conveyance  of  a  cargo  of  currants  from  the  Ionian  Islands. 
The  charter-party  was  expressed  to  be  made,  and  was  signed,  by 
the  defendants,  as  "  agents  to  merchants,"  the  name  of  the  prin- 
cipal not  being  disclosed.  It  was  proved  that  the  defendants,  in 
making  the  charter-party,  had  acted  as  agents  for  one  Lyons,  with 
due  authority  to  do  so ;  but  evidence  was  tendered  on  the  part  of 
the  plaintiffs,  and  admitted,  of  a  trade  usage,  that  if  the  princi- 
pal's name  was  not  disclosed  within  a  reasonable  time  after  the 
signing  of  the  charter-party,  in  such  case  the  broker  would  be 
personally  liable.  The  jury  found  that  such  a  custom  existed, 
and  that  the  name  of  the  principal  had  not,  in  this  case,  been  dis- 
closed within  a  reasonable  time.  The  verdict  was  entered  for  the 
plaintiffs,  with  leave  reserved  to  defendants  to  move  to  enter  the 
verdict  for  themselves,  on  the  ground  that  they  had  contracted  as 
agents,  and  that  parol  evidence  was  inadmissible.  It  was  con- 
ceded that  on  authority,!  ^^d  according  to  the  general  understand- 
ing in  mercantile  matters  of  the  effect  of  a  contract  so  framed, 
apart  from  custom,  the  defendants  were  not  responsible.  The 
court  held,  on  the  authority  of  those  cases  and  others,^  that  evi- 
dence of  the  custom  was  admissible.^ 


his  ovra  name,  &c.,'  it  is  not  denied  that 
it  would  be  so  in  the  case  of  one  which 
does  ;  and  their  lordships  think  that  in 
this  case  the  certificate  ought  to  he  con- 
strued with  reference  to  the  proved  usage 
of  the  respondents  to  treat  such  a  docu- 
ment as  provisional,  entitling  the  assured 
to  a  policy  in  their  common  form,  which 
would  contain  the  above  clause.  This 
common  foi-m  of  the  respondents'  policy 
clearly  shows  that  in  their  contemplation 
the  person  named  in  the  certificate  might 
'be  contracting  as  an  agent  for  another  ; 
and,  therefore,  as  against  them,  the  con- 
tract ought  to  be  interpreted  as  if  the  above 
clause  were  contained  in  it."  And  the 
appeal  from  the  judgment  of  the  Canadian 
courts  was  accordingly  sustained,  and  their 
judgment  reversed.  Browning  a.  The 
Provincial  Insurance  Co.  of  Canada,  L.  E. 
5  P.  C.  263.  See  Sims  v.  Bond,  5  B.  & 
Ad.  389  ;  Higgins  v.  Senior,  8  M.  & 
W.  834;  Humble  v.  Hunter,  12  Q.  B. 
310;  Kamazotti  v.  Bowring,  7  C  B.  N.  s. 
851  ;  De  Vignier  v.  Swanson,  1  B.  &  P. 
396,  n.  ;  Watson  v.  Swann,  11  C.  B.  N.  s. 
756  ;  Calder  v.  Dobell,  L.  R.  6  C.  P. 
486. 

1  Fleet  V.  Murton,  1..  R.  7  Q-  B.  126 ; 
Fairlie  v.  Fenton,  L.  R.  5  Ex.  169. 

2  Humphrey  v.  Dale,  7  E.  &  B.  266 ; 
E.  B.  &  E.  1004  ;  Deslandes  v.  Gregory, 
2  E.  &  E.  602,  607. 

3  The  limit  on  the  admissibility  of  such 


evidence  is  thus  put  by  Brett,  J. :  "It  is 
not  easy  to  define  exactly  limits  within 
which  evidence  of  mercantile  custom  is 
admissible  to  vary  the  meaning  of  a  writ- 
ten contract.  It  is  clear  that  evidence  is 
not  admissible  to  contradict  the  writing  ; 
but  in  one  sense  the  contract  must  always 
be  varied  by  the  admission  of  the  evidence 
of  custom,  inasmuch  as  the  effects  of  the 
contract  would  not  be  the  same  without 
the  parol  evidence,  or  else  the  parol  evi- 
dence would  itself  be  unnecessary.  The 
evidence  of  custom  that  is  inadmissible 
must  be,  it  appears  to  me,  evidence  of 
something  inconsistent  and  irreconcilable 
with  the  written  contract.  The  evidence 
here  proposed  to  be  given  can  only  be  in- 
admissible if  the  import  of  the  words  '  as 
agents '  is  such  as  to  exclude  a  collateral 
provision  for  liability  as  principals  in  a 
certain  contingency.  It  is  not  attempted 
to  show  that  the  defendant's  principals 
would  not,  primd  fcicie,  and,  in  most 
cases,  be  liable  as  the  principals,  aud  not 
the  defendants ;  but  that,  in  a  certain 
particular  contingency,  the  defendants 
might  themselves  be  personally  liable. 
This  does  not  seem  to  me  so  inconsistent 
and  in-econcilable  with  the  contract  as 
to  amount  to  a  contradiction  or  variation 
beyond  what  is  admissible."  Hutchinson 
V.  Tatham,  L.  R.  8  C.  P.  482.  See  ante, 
note  2  to  p.  526. 

In  Deslandes  v.  Gregory,  2  E.  &E.  602, 
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The   case   of  Hough   v.  Manzanos  ^   is,   outside   of  the  ques- 
tion of  usage  or  custom,  a  case  very  similar  to  Hutchinson  v. 
Tatham.2    In  Hough  v.  Manzanos,  a  charter-party  was  entered 
into  between  plaintiffs,  ship-owners,  and  defendants,  "  as  agents 
for  cliarterers."     It  was  signed  by  the  defendants  without  any 
qualification,  but  contained  a  clause  that  the  ship  was  to  load 
"  from  the  agents  of  the  said  freighters,"  and  a  cesser  clause  that, 
the  charter  being  entered  into  on  behalf  of  others,  all  liability  of 
charterers  should  cease  on  completion .  of  loading  and  payment 
of  advance.     In  an  action  for  breach  of  the  charter-party,  the  de- 
fendants, by  their  statement  of  defence,  denied  their  personal  lia- 
bility.    It  was  held  by  Pollock,  B.,  that  the  defendants  were  liable 
on  the  charter-party.     Although  Pollock,  B.,  so  decides,  he  is,  ob- 
viously, not  satisfied  with  his  own  judgment.     He  had  himself, 
previously,  in  Gadd  v.  Houghton,^  held  that  the  defendants  were 
not  liable  where  they  purported  to  contract  "  on  account  of " 
another ;   but  felt  himself  bound  by  the   decision   in   Paice   v. 
Walker,*  on  the  ground  that  that  case  had  held,  when  the  defend- 
ants used  the  words  "  as  agents  for  "  another,  they  were  liable. 
He  failed  to  appreciate  the  distinction  between  the  two  terms,  but, 
notwithstanding,  felt  himself  bound  by  what  he  conceived  was  the 
holding  in  Paice  v.  Walker.     We  have  already  pointed  out,  what 
we  think  is  clear,  that  the  decision  in  Paice  v.  Walker,  as  distin- 
guishing it  from  Gadd  v.  Houghton,^  can  only  be  sustained,  be- 
cause, in  the  words  of  James,  L.  J.,  in  Gadd  v.  Houghton  :  ^  "  The 

a  charter-party,  made  in  London,  between  Esq.,  of  Anamaboe,  Gregory  Brothers,  as 

plaintiff,     ship-owner,     and     defendants,  agents.'     It  would  require  extremely  plain 

"as  agents  to  Samuel  Ferguson,  of  Ana-  words  in  the  body  of  the  contract  to  con- 

maboe,    merchants   and   charterers,"  was  trol  the  eifeot  of  that  mode  of  signature, 

signed  "for  D.  [plaintiff]  owner,  H.   G.  and  no  such  words  are  to  be  found  there, 

as  agent.     For  Samuel   Ferguson,    Esq.,  the  contract   purporting  to    be   made   by 

of  Anamaboe,   G.    Brothers   [defendants]  'Messrs.   Gregory  Brothers,  as  agents  to 

as  agents."    The  charter-party  was  partly  Samuel    Ferguson,     of    Anamaboe,    mer- 

written    and    partly   printed,    the   words  chants   and   charterers.'     The  only  argu- 

"  merchants  "   and   "  charterers  "  being  ment  that  can  be  relied  upon  by  the  appel- 

printed,  and  in  the  plural  throughout  it.  lant  is  that  the  words   '  merchants '  and 

Defendants,  merchants  in  London,  acted  '  charterers '  are  in  the  plural ;  but  this 

in    England   as    agents    for   Ferguson,    a  evidently  happened  by  mistake,   and  the 

native  of   Africa,  and   residing   at   Ana-  words   occur,    moreover,    in    the   printed 

maboe  in  that  country.     By  the  charter-  part  of  the  charter-partv."     Deslandes  v. 

party,  plaintiff's  ship  was  chartered  for  a  Gregory,  2  E.   &  E.  610.     See  Tanner  v. 

voyage  from  London  to  Africa  and  back.  Christian,   4   E.    &   B.   591;   Leonard  v. 

and  freight  was  made  payable  on  delivery  Robinson,    5   E.    &   B.    125  •    Parker   v 

of  the  return  cargo.     It  was  held  by  the  Winlow,  7  E.  &  B.  942 ;  Green  v   Kop- 

court  of  Queen's  Bench,  affirmed  by  the  kp,  18  G.  B.  549  ;  Leadbitter  v.  Farrow, 

Exchequer  Chamber,  that  the  defendants  5  M.  &  S.  345,  349,  per  Lord  Ellenbor- 

were  not  personally  liable,  as  principals,  ough,  on  the  same  question, 
on  the   charter  party.      Williams,  J.,    in  14  Ex.  Div.  104. 

delivering  the  judgtifent,  said  :  "  The  form         2  L.  r|  3  C*  P.  482. 
of  the  charter-party,   and  the  mode  of         81  g^.  Div.  357. 
signature,  taken  together,  are  decisive  to         *  L.  R.  5  Ex.  173. 
show  that  the  defendants  did  not  bind         ^  j  jjx.  Div.  357. " 
themselves    by  the    contract    as    princi-  ^  1  j;^  \)iY,  at  p.  359. 

pals.     They  sign  '  For  Samuel  Ferguson, 
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ratio  decidendi  in  Paice  v.  Walker  was  that,  having  regard  to  the 
contract  and  all  the  circumstances  of  the  case,  the  words  'as 
agents '  must  be  considered  as  merely  describing  or  intimating 
the  fact  that  the  defendants  were  agents,  and  did  not  amount  to 
a  statement  that  they  were  making  a  bargain  'on  account  of 
another  person."  We  think,  therefore,  as  far  as  Hough  v.  Man- 
zanos  1  rests  upon  Pollock,  B.'s,  view  of  Paice  v.  Walker  2  being  a 
bmdmg  authority  upon  him  to  hold  as  he  did  in  Hough  v.  Man- 
zahos  —  and  he  expressly  puts  it  upon  that  ground  —  that  this 
latter  case  is  of  very  little  value  as  an  authority.  It  is  quite  clear 
that  though  one  is  a  broker  or  agent  for  another,  it  is  quite  com- 
petent for  him  so  to  frame  a  contract  as  to  bind  himself  as  a  prin- 
cipal to  the  contract.  Whether  he  does  so  or  not  is  a  question 
of  construction  of  the  contract  in  the  light  of  the  surrounding 
circumstances. 

In  Christoffersen  v.  Hansen,^  by  a  charter-party  between  plain- 
tiff and  defendant,  it  was  agreed  that  plaintiff's  ship  should,  with 
all  convenient  speed,  proceed  to  S.,  and  that  defendant  should 
there  load  the  ship  in  regular  turn  with  a  full  cargo  of  coals,  and 
the  ship  should  proceed  with  it  to  K.,  and  deliver  to  freighter  or 
assigns,  on  payment  of  certain  freight ;  "  and  that,  the  charter 
being  concluded  by  defendant  on  behalf  of  another  party  resident 
abroad,  all  liability  of  defendant  should  cease  as  soon  as  he  had 
shipped  the  said  cargo."  Under  this  form  of  charter-party,  in 
which  the  liability  of  the  defendant  down  to  the  time  of  shipping 
the  cargo  was  implied,  it  was  held  that  the  defendant  was  ex- 
empted only  from  liability  accruing  after  the  loading  of  the  cargo, 
and  that  he  remained  liable  for  delay  in  loading,  although  he  had 
ultimately  loaded  a  full  cargo.  This  case  seems  to  differ  from  the 
case  of  Hough  v.  Manzanos,*  in  that,  in  this  case,  the  "  charterer  " 
was  the  defendant,  whose  liability  on  the  charter-party  was  to  cease 
at  a  certain  time  ;  whereas,  in  Hough  v.  Manzanos,^  the  defend- 
ant chartered  the  ship  "  as  agents  for  charterers,"  and  the  cesser 
clause  provided  that  the  "  liability  of  charterers  "  should  cease  on 
completion  of  loading  and  payment  of  advance.  So  that  the  de- 
cision in  Christoffersen  v.  Hansen  ®  might  well  be  sustained  as  a 
sound  construction  of  the  contract,  and  Hough  v.  Manzanos,^  un- 
der the  different  language  of  the  charter-party,  being  decided, 
as  simply  following  the  decision  in  Paice  v.  Walker,^  under  the 
entirely  different  facts  and  circumstances  of  that  case,  be  not 
good  law. 

1  4  Ex.  Div.  104.  »  4  Ex.  Div.  104. 

2  L.  R.  5  Ex.  173.  «  L.  E.  7  Q.  B.  509. 
8  L.  K.  7  Q.  B.  509.  '  4  Ex.  Div.  104. 

*  4  Ex.  Div.  104.  8  L.  B.  5  Ex.  173. 
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In  all  these  cases,  reliance  is  placed  on  the  rule  laid  down  in 
Smith's  Leading  Cases  ; '  thus  :  "  It  may  be  laid  down  as  a  gen- 
eral rule  that  where  a  person  signs  a  contract  in  his  own  name 
without  qualification,  he  ia  prima  facie  to  be  deemed  to  be  a  per- 
son contracting  personally,  and  in  order  to  prevent  this  liability 
from  attaching,  it  must  be  apparent  from  the  other  portions  of  the 
document,  that  he  did  not  intend  to  bind  himself  as  a  principal."  ^ 

We  are  of  opinion  that  this  much-quoted  rule  is,  like  many 
other  general  rules  for  construction  of  contracts,  of  very  little 
value.  We  quote  the  words  from  Smith's  Leading  Gases,  preced- 
ing his  statement  of  this  "  general  rule,"  as  more  correctly  em- 
bodying our  views.  He  says  :  "  In  all  these  cases,  the  question 
whether  the  person  actually  signing  the  contract  is  to  be  deemed 
to  be  contracting  personally,  or  as  agent  only,  depends  upon  the 
intention  of  the  parties  as  discoverable  from  the  contract  itself."  * 
And,  we  submit,  this  question  is  to  be  settled  by  the  language  in 
the  entire  contract  —  body  and  signature.  Mellish,  L.  J.,  in  deal- 
ing with  the  rule  which  we  have  quoted,  says  :  "  I  can  see  no  dif- 
ference between  a  man  writing  '  I,  A.  B.,  as  agent  for  C.  D., 
have  sold  to  you,'  and  signing  'A.  B.,'  and  his  writing  '  I  have 
sold  to  you,'  and  signing  '  A.  B.,  for  C.  D.,  the  seller.'  When  the 
signature  comes  at  the  end,  you  apply  it  to  everything  which  oc- 
curs throughout  the  contract.  If  all  that  appears  is  that  the  agent 
has  been  making  a  contract  on  behalf  of  some  other  person,  it 
seems  to  me  to  follow  of  necessity  that  that  other  person  is  the 
person  liable."  *  And,  notwithstanding  the  stress  Smith  laid  on 
the  signature,  —  which  part  of  his  rule  is  usually  quoted  without 
the  language  preceding  it,  quoted  by  us,  —  he  says :  "  The  fact 
that  the  signature  is  expressed  to  be  made  '  as  agent,'  is  strong  to 
show  that  the  person  signing  does  not  mean  to  bind  himself  per- 

1  Vol.  ii.  386,  7th  ed.  749.     On  the  same  principle  as  governed 

2  This,  in  effect,  is  the  statement  of  these  cases,  in  Kaimes  v.  Knightly,  Skinn. 
Lord  Ellenborough,  in  Leadbitter  v.  Far-  54,  upon  a  policy  of  assurance  from  Arch- 
row,  5  M.  &  S.  345,  349,  where  he  says  :  angel  to  Leghorn,  where  the  defendant 
"  Is  it  not  an  universal  rule  that  a  man  sought  to  show  by  parol,  that  the  risk 
who  puts  his  name  to  a  bill  of  exchange  was  to  commence  only  from  the  Downs, 
thereby  makes  himself  personally  liable,  it  was  said  by  Pemberton,  C.  J.,  "  That 
unless  he  states  upon  the  face  of  the  bill  policies  were  sacred  things,  and  that  a 
that  he  subscribes  it  for  another,  or  by  merchant  should  no  more  be  allowed  to 
procuration  of  another,  which  are  words  of  go  from  what  he  had  subscribed  in  them, 
exclusion  ?  Unless  he  says  plainly,  '  I  am  than  he  who  subscribes  a  bill  of  exchange, 
the  mere  scribe,'  he  becomes  liable."  In  payable  at  such  a  day,  shall  be  allowed  to 
this  case,  the  agent  of  a  bank  drew  a  bill  in  go  from  it,  and  say  it  was  agreed  to  be 
his  own  name,  with  nothing  in  the  body  of  upon  a  condition,  etc.,  for  though  neither 
the  bill,  or  in  connection  with  his  signa-  of  them  are  specialties,  yet  they  are  of 
tare,  to  qualify  his  liability  as  drawer,  and,  great  credit,  and  much  for  the' support, 
on  the  dishonor  of  the  bill,  he  was  necessa-  conveniency,  and  advantage  of  trade." 
rily  held  liable  as  drawer.  See  Thomas  v.  "2  Sm.  Lead.  Gas.  400  ;  8th  ed. 
Bishop,  Str.  955  ;  Appleton  v.  Binks,  5  *  Gadd  v.  Houghton,  1  Ex.  Div.  360. 
East,   148 ;  Le  Fevre  v.   Loyd,  5  Tauut. 
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sonally,  if  the  terms  of  the  contract  itself  do  not  show  a  contrary 
intention."  i  And  the  converse  of  this  is  equally  true,  that  the 
fact  that  the  signature  is  not  expressed  to  be  made  "  as  agent "  is 
strong  to  show  that  the  person  signing  does  mean  to  bind  himself 
personally,  if  the  terms  of  the  contract  itself  do  not  show  a  contrary 
intention.  And  this,  in  effect,  is  exactly  what  Smith  states  in  the 
rule  we  have  previously  quoted ;  but,  in  some  of  the  cases,  while 
great  stress  is  laid  upon  the  signature  being  in  the  party's  own 
name,  no  force  whatever  is  allowed  the  rest  of  the  rule,  which  over- 
comes the  effect  of  the  signature  when  it  is  "  apparent  from  the 
other  portions  of  the  document  that  he  did  not  intend  to  bind 
himself  as  principal." 

After  all,  whether  the  signature  be  nominally  that  of  agent  or 
not,  the  question. whether  the  person  actually  signing  the  contract 
is  to  be  deemed  to  be  contracting  personally  or  not,  "  depends 
upon  the  intention  of  the  parties  as  discoverable  from  the  contract 
itself."  As  Bigelow,  C.  J.,  on  another  question  of  construction  of 
a  contract,  so  well  says :  "  It  is  a  question  of  intent,  arising  on 
the  interpretation  of  the  entire  contract  in  each  case."  ^ 

Lennard  v.  Robinson  ^  is  the  case  which  was  relied  on  in  Paice 
V.  Walker,*  for  the  holding  in  the  Court  of  Exchequer,  that  the 
words  in  the  contract, "  Sold  P.,  London,  .  .  .  as  agents  for  J.  S.  ^ 
Co.  of  Danzig,"  did  not  relieve  the  defendants  from  liability  as 
principals  to  the  contract ;  these  words  being  held  to  be  words  of 
description  only.  We  have  already  referred  to  the  fact  that,  out- 
side of  this  holding,  the  case  of  Paice  v.  Walker  may  be  sustained 
on  the  grounds  stated  in  Gadd  v.  Houghton.^  It  is  clear  if  it  is  not 
sustainable  on  that  ground,  it  is  not  so  on  the  express  ground  on 
which  it  was  decided.  But,  on  this  ground,  it  is  clearly  opposed 
by  what  we  think  is  the  much  better  holding  in  Gadd  v.  Hough- 
ton. We  have  already  intimated  our  opinion  of  the  view  of 
Pollock,  B.,  in  Hough  v.  Manzanos,^  of  the  ratio  decidendi  of 
Paice  V.  Walker,'^  and  that,  in  the  light  of  the  decision  of  Gadd  v. 
Houghton,  the  holding  in  Hough  v.  Manzanos  cannot  be  sustained. 

The  case  of  Lennard  v.  Robinson,"  on  which  Paice  v.  Walker 
was  ostensibly  decided,  is  very  similar  to  Hough  v.  Manzanos.^ 
The  latter  case,  though,  as  we  have  seen,  was  decided  on  what,  it 
is  clear,  was  the  misapprehension  of  Pollock,  B.,  as  to  the  stress 
laid  by  James,  L.  J.,  on  the  distinction  between  the  words  "  as 
agents  for,"  in  Paice  v.  Walker,  and  "  on  account  of,"  in  Gadd  v. 

1  2  Sra.  Lead.  Cas.  399.  «  4  Ex.  Diy.  104. 

2  Briggs  V.  A  Light-Boat,  89  Mass.  287.  '  L  R.  6  Ex   178. 
8  5  El.  &  B.  125.  I  5  El.  &  B.  125. 

'  L.  R.  5  Ex.  173,  176.  »  4  Ex.  Div.  104. 

6  1  Ex.  Div.  357. 


534  COMMENTARIES   ON   SALES.  [BOOK   II. 

Houghton ;  from  which  he  concluded,  as  the  words  "  as  agents 
for  "  are  also  in  Hough  v.  Manzanos,  that  he  was  bound,  evidently 
against  his  own  opinion,  apart  from  the  effect  upon  it  of  his  view 
of  the  holding  in  Paice  v.  Walker,  to  follow  the  holding  in  this 
latter  case.  The  distinction  between  "  as  agents  for  "  and  "  on 
account  of  "  is,  in  the  connection  in  which  these  words  are  used, 
so  extremely  nice  as  to  be  scarcely  distinguishable,  and  if  Gadd  v. 
Houghton  is  correctly  decided,  as  we  think  it  is,  then,  obviously, 
we  think  Hongh  v.  Manzanos  is  not.  And  yet  we  think  the  dis- 
tinction between  tlie  facts  in  Gadd  v.  Houghton,  in  Hough  v.  Man- 
zanos, and  in  some  of  the  cases  in  which  a  decision  adverse  to  the 
holding  in  Gadd  v.  Houghton  has  been  reached,  is  so  extremely 
thin  as  to  be  inappreciable,  and  that  if  Gadd  v.  Houghton  is  sound 
law,  there  are  other  cases  which  have  been  differently  decided, 
which  are  not  so.  Of  course  all  these  questions  arise  out  of 
cases  where  the  language  is  not  as  clear  as  it  might  be.  In  all 
of  these  cases,  the  same  rule  is  either  directly  or  qualifiedly  acted 
on,  namely,  that  where  a  person  signs  a  contract  in  his  own  name 
without  qualification,  he  is  primd  facie  to  be  deemed  to  be  a  per- 
son contracting  personally,  and  in  order  to  prevent  this  liability 
from  attaching,  it  must  be  apparent  from  the  other  portions  of 
the  document  that  he  did  not  intend  to  bind  himself  as  principal. 
We  are  very  much  of  the  opinion  of  James,  L.  J.,  in  Gadd  v. 
Houghton,  that  the  rule  is  badly  expressed,  and  that,  whether  the 
language  be,  "  I,  A.  B.,  as  agent  for  C.  D.,  have  sold  to  you,"  and 
signing  "  A.  B.,"  or  "  I  have  sold  to  you,"  and  signing  "  A.  B., 
for  C.  D.,  the  seller,"  the  legal  effect  is  the  same.  The  rule 
better  expressed  is  simply  the  old  common-law  rule,  applicable 
to  written  contracts  ;  In  construing  the  contract  the  whole  lan- 
guage of  the  contract  must  be  taken  into  consideration.  We 
venture  to  say,  if  this  sounder  way  of  stating  the  rule  had  been 
acted  on,  rather  than  attempting  to  act  on  the  other  badly  stated 
rule,  some  of  the  other  decisions  would  have  been  nearer  that  of 
Gadd  V.  Houghton  than  they  are. 

Thus,  in  Cooke  v.  Wilson,!  where  the  language  was  quite  as 
strong  as  in  Gadd  v.  Houghton,  —  "  on  behalf  of,"  which  is  clearly 
quite  as  plain  as  "  on  account  of,"  to  show  a  contract  for  a 
principal,  —  it  was  held,  because  the  agent  signed  his  name,  with- 
out adding  "  as  agent,"  that  he  was  the  principal  to  the  contract. 
We  think  that,  quite  plainly,  had  the  sound  rule  of  law,  that  in 
construing  the  contract  the  whole  language  of  tlie  contract  is  to 
be  looked  to,  been  applied  to  this  case,  the  decision  would  not 
have  been  contrary  to,  but  in  harmony  with  the  more  recently, 

1  1  C.  B.  N.  s.  153. 
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and,  we  think,  the  better  decided  case  of  Gadd  v.  Houghton. 
Looking,  in  Cooke  v.  Wilson,  at  "  the  other  portions  of  the  con- 
tract," it  is  quite  "  apparent "  that  the  contract  was  made  "  on 
account  of  "  or  "  on  behalf  of "  a  principal ;  language  clearly 
quite  as  strong  and  conclusive  in  the  body  of  the  contract  as 
though  to  the  signature  had  been  added  the  no  stronger  (or,  as 
Pollock,  B.,  in  Hough  ■;;.  Manzanos,  deemed  that  Gadd  v.  Houghton 
and  Paice  v.  Walker,  in  conjunction,  had  decided  them  to  be,  the 
weaker)  words,  "  as  agent  for."  1 

In  fact,  in  Lennard  v.  Robinson,^  the  signature  to  a  charter- 
party  was  expressly,  "  by  authority  of,  and  as  agents  for  S.  of 
Memel,  R.  &  F.,"  and  yet  it  was  held  that  the  defendants  were 
liable ;  the  terms  of  the  contract  showing  that  they  contracted 
personally.  In  this  case  the  charter-party  was  made  between  the 
plaintiff  and  "  R.  &  P.  of  London,  merchants,"  for  a  cargo  of 
salt,  "  which  the  said  merchants  (i.  e.  R.  &  P.)  bind  themselves 
to  ship."  They  were  held  liable  on  their  express  contract.  On 
the  other  hand,  in  Oglesby  v.  Yglesias,**  the  signature  was  simply 
that  of  the  defendant,  but,  in  the  body  of  the  charter-party,  he 
was  described  "  as  agent  for  the  freighter,"  with  an  express  dis- 
claimer of  liability  by  the  signer,  as  the  "  charter  was  concluded 
for  another  party,"  and  it  was  held  that  he  was  not  liable.  These 
cases  were  decided  with  undoubted  correctness  on  a  proper  con- 
struction of  all  the  language  in  the  contracts.* 

1  See  also  Downman  v.  Williams  (7  Q.  23  El.  &  B.  125. 
B.  103),  where  the  Exchequer  Chamber,  s  e.  B.  &  E.  930. 
reversing  the  decision  of  the  Court  of  *  See,  to  the  same  effect,  Pederson  v. 
Queen's  Bench  (Jones  v.  Downman,  4  Q.  Lotinga,  28  L.  T.  267,  where  the  agent, 
B.  235),  held,  on  the  very  language  used  signing  in  his  own  name,  without  any 
in  Cooke  v.  Wilson  (1  C.  B.  N.  s.  153),  affix,  but  describing  himself  in  the  charter- 
"  on  behalf  of,"  that  the  party  signing  his  party,  was  held  liable  only  as  far  as 
own  name,  without  any  such  affix,  as  he  contracted  in  the  charter-party  to 
agent,  was  not  liable  as  a  principal.  See  become  so.  But  in  an  action  on  a  writ- 
also,  Lucas  v.  Beale,  10  C.  B.  739.  The  ten  agreement,  purporting  on  the  face 
following,  in  the  American  note  to  Len-  of  it  to  be  made  by  the  defendant,  and 
uard  V.  Robinson,  6  El.  &  B.  125,  131,  subscribed  by  him,  for  the  sale  and  de- 
is  well  laid  down  :  It  is  not  sufficient,  livery  by  him  of  goods,  it  is  not  com- 
to  charge  the  principal  or  protect  the  petent  for  the  defendant  to  discharge 
agent  from  personal  responsibility,  merely  himself  on  an  issue  on  the  plea  of  non- 
to  describe  himself  as  agent,  if  the  Ian-  assumpsit,  by  proving  that  the  agreement 
guage  of  the  instrument  imports  >•  per-  was  really  made  by  him  by  the  authority 
sonal  contract  on  his  part.  But  where  of,  and  as  agent  for,  a  third  person,  and  that 
the  name  of  the  principal  appears  on  the  the  plaintiff  knew  these  facts  at  the  time 
face  of  the  instrument  or  contract,  and  it  the  agreement  was  made  and  signed  ;  as 
is  evident  that  the  agent  did  not  intend  that  would  violate  the  rule  against  allow- 
to  bind  himself,  personally,  but  acted  ing  parol  evidence  to  contradict  the  written 
merely  on  behalf  of  the  principal,  if  he  agreement.  Higgins  v.  Senior,  8  M.  & 
acted  by  competent  authority,  the  princi-  W.  834.  Such  evidence  may  be  given  to 
pal  and  not  the  agent  will  be  bound,  charge  the  principal,  but  not  to  discharge 
Pente  v.  Stanton,  10  Wend.  271.  See  a  party  from  liability  on  a  written  con- 
Hopkins  V.  Mehaffy,  11  Ser.  &  R.  129  :  tract,  on  the  face  of  which  he  appears  to 
Kirkpatrick  v.  Stainer,  22  Wend.  244  ;  be  liable.  See  Jones  v.  Littledale,  6  A.  & 
Tainter  u.  Prendergast,  3  Hill,  72 ;  Sy-  E.  486  ;  Magee  v.  Atkinson,  2  M.  &  W. 
monds  v.  Heard,  22  Pick.  121.  440  ;  Sowerby  ;;.  Butcher,  2  Cr.  &  M.  371  ; 
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The  defendant,  a  broker,  and  known  by  the  plaintiffs  to  be  such, 
signed  and  sent  to  the  plaintiffs  a  note  of  a  contract  in  the  follow- 
ing terms  :  "  I  have  this  day  sold  by  your  order,  and  for  your  ac- 
count, to  my  principals,  about  five  tons  of  pressed  anthracene.  .  .  . 
W.  A.  Bowditch."  The  defendant  sent  to  the  purchasers,  Messrs. 
Bloth  &  Co.,  a  bought  note  corresponding  to  the  sold  note  sent  to 
the  plaintiffs.  The  defendant  disclosed  to  the  plaintiffs  the  name 
of  the  purchasers  before  the  prompt  day.  An  attempt  was  made 
at  the  trial  to  prove  usage  making  the  defendant  personally  liable, 
but  failed.  The  note  showed  that  the  sale  was  made  subject  to 
"  one  per  cent,  brokerage."  It  was  claimed  for  the  plaintiffs  that 
the  defendant  was  personally  liable  as  a  principal  for  the  price  of 
the  goods  delivered  under  the  contract.  It  was  contended  for  the 
defendant  that  the  note  did  not  import  personal  liability  on  the 
defendant's  part.  The  Common  Pleas  Division  held  that  the  de- 
fendant was  liable  ;  principally  on  the  ground  that  he  had  signed 
a  "  contract  in  his  own  name  without  any  qualification,"  and  that 
therefore,  "  even  although  in  the  body  of  the  document  there  may 
be  some  expressions  tending  to  show  that  he  is  acting  for  another, 
he  must,  nevertheless,  be  taken  to  have  intended  to  bind  himself 
as  principal."  i     This  manifestly  incorrect  decision  came  before 


Garrett  v.  Handley,  4  B.  &  C.  664  ;  Bate- 
man  V.  Phillips,  15  East,  272  ;  Paterson 
V.  Gandaseqiii,  15  East,  62  ;  Le  Fevre  v. 
Lloyd,  5  Taunt.  749  ;  Pentz  v.  Stanton, 
10  Wend.  277  ;  Stackpole  v.  Arnold,  11 
Mass.  27  ;  Sharp  v.  Emmett,  5  Wbart. 
288.  In  a  case  to  which  we  have  previ- 
ously referred  (Bray  v.  Kettell,  1  Allen, 
80),  it  was  held  that  an  agent  is  not  per- 
sonally responsible  on  contracts  entered 
into  by  him,  if  it  appears  that  in  point  of 
fact  exclusive  credit  was  given  to  his  prin- 
cipal ;  and  if  the  contract  is  in  writing, 
and  clear  and  unambiguous  in  its  terms, 
the  intention  of  the  parties  must  be  gath- 
ered from  it  alone,  without  resorting  to 
other  facts  and  circumstances  to  vary  its 
construction  and  legal  effect.  So,  in  Green 
V.  Eopke  (18  C.  B.  649),  it  was  held, 
where  a  contract  in  writing  for  the  sale  of 
goods  is  entered  into  by  one  who  describes 
himself  as  agent,  and  as  making  the  con- 
tract "as  agent,  and  on  behaff  of"  his 
principal,  naming  him  ;  that  the  party  so 
making  the  contract  is  not  personally  lia- 
ble. In  each  case  it  is  a  question  of  in- 
tention, to  be  gathered  from  the  contract. 
See  further,  Wilson  v.  Zulueta,  14  Q.  B. 
405  ;  Delricks  v.  Ford,  23  How.  49  ;  Ex 
parte  Hartop,  12  Ves.  349  ;  Davis  v. 
McArthur,  4  Greenl.  82,  note  ;  In  re  Re- 
becca, 1  Ware,  205  ;  Eoberts  v.  Austin,  5 
Whart.  313  ;  Owen  v.  Gooch,  2  Esp.  567  ; 


Thomas  v.  Bishop,  2  Stra.  955  ;  Leadbitter 
V.  Farrow,  5  Mau.  &  S.  345  ;  Dusenbury 
V.  Ellis,  3  Johns.  50  ;  Stackpole  v.  Arnold, 
11  Mass.  29  ;  Hastings  v.  Lowring,  2  Pick. 
221  ;  Hampton  v.  Speckenagle,  9  Ser.  & 
R.  212 ;  Short  v.  Skipwith,  1  Brocken. 
103  ;.  Rathbone  v.  Budlong,  15  Johns.  1  ; 
Goodenow  v.  Tyler,  7  Mass.  36  ;  Greely  v. 
Bartlett,  1  Greenl.  172  ;  Corlies  v.  Gum- 
ming, 6  Cow.  181;  Zacharie  v.  Nash,  13 
La.  20  ;  Mills  v.  Hunt,  20  Wend.  431  ; 
Newhall  V.  Dunlop,  14  Me.  180  ;  Mauri 
V.  Hefiferman,  13  Johns.  58  ;  Seaber  v. 
Hawkes,  5  M.  &  P.  549  ;  Hall  v.  Huntoon, 
17  Vt.  244  :  Chase  v.  Debolt,  2  Gilm. 
371  ;  Hunter  v.  Miller,  6  B.  Mon.  612  ; 
Andrews  v.  Allen,  4  Harring.  452  ;  Rogers 
V.  March,  33  Me.  106  ;  Johnson  v.  Smith, 
21  Conn.  627. 

1  Per  Lord  Coleridge,  C.  J.,  at  p.  101  et 
seq.,  Southwell  y.  Bowditch,  1  C.  P.  D.  100. 
The  fallacy  of  Coleridge,  C.  J.,  is  well 
shown  where  he  says  :  "The  current  of 
decisions  is  too  strong  ...  to  contest 
the  proposition  that  when  a  man  signs  a 
contract  in  his  own  name  without  any 
qualification,  even  although  in  the  body 
of  the  document  there  may  be  some  ex- 
pressions tending  to  show  that  he  is  act- 
ing for  another,  he  must  nevertheless  be 
taken  to  have  intended  to  bind  himself  as 
a  principal."  This,  in  that  case,  is  quite 
as  bad  as  the  statement  by  Smith,  in  his 
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the  Court  of  Appeal,  on  appeal,^  when  the  decision  of  the  court 
below  was  reversed.  Jessel,  M.  R.,  puts  the  principle  involved 
clearly.  He  says  :  "  This  is  an  appeal  from  a  decision  of  the  Com- 
mon Pleas  Division,  interpreting  a  mercantile  contract.  The  first 
observation  which  I  wish  to  make  is  that,  so  far  as  I  know,  there 
is  in  law  no  difference  of  construction  between  mercantile  con- 
tracts and  other  instruments.  The  grammatical  meaning  is,  as  in 
other  cases,  the  meaning  to  be  adopted  unless  there  be  reason  to 
the  contrary.  In  the  present  case  there  can  be  no  doubt  that  the 
person  signing  this  contract  intended  to  sign  as  broker.  The 
contract  says, '  sold  by  your  order,  and  for  your  account,'  and  '  to 
my  principals.'  There  is  nothing  whatever  on  the  contract  to 
show  that  the  defendant  intended  to  act  otherwise  than  as  broker. 
No  doubt  it  does  not  absolutely  follow  from  the  defendant's  appear- 
ing on  the  contract  to  be  broker,  that  he  is  not  liable  as  principal. 
There  are  two  ways  in  which  he  might  so  be  made  liable.  First, 
intention  on  the  face  of  the  contract  making  the  agent  liable  as 
well  as  the  principal.  Secondly,  usage.  But,  as  to  usage,  none 
was  proved  ;  and  I  can  see  nothing  on  the  face  of  this  contract  to 
make  the  agent  liable  as  well  as  the  principal.  There  is  no  more 
vicious  line  of  argument,  if  I  may  say  so  with  deference  to  the 
court  below,  than  that  which  was  adopted  by  the  court  below  in 
this  case,  of  comparing  one  contract  with  another,  and  saying  it 

LeadingCasesCVol.ii.  400,  8th ed.), which,  principals!  who,  in  fact,  were  a  firm  of 
disconnected  from  its  context,  has  proved  Bloth  &  Co.  The  incorrect  application  of 
misleading,  that  ' '  it  may  be  laid  down  as  a  grossly  misleading  rule,  upon  which  we 
a  general  rule,  that  where  a  person  signs  a  have  previously  animadverted,  is  well  11- 
contract  in  his  own  name,  without  quali-  lustrated  by  the  holding  of  the  Common 
fication  \i.  e.  in  connection  with  his  sig-  Pleas  Division  in  Southwell  v,  Bowditch, 
nature],  he  is  primd  facie  to  be  deemed  1  C.  P.  Div.  100.  There  is  another  ab- 
a  person  contracting  personally."  As  was  surdity  in  that  case  which  was  not  referred 
well  held  in  Southwell  v.  Bowditch,  1  to  by  the  Court  of  Appeal  in  reversing 
C.  P.  Div.  37i,  by  the  Court  of  Appeal,  the  judgment,  namely,  that  as  the  defend- 
courts  are  bound  to  construe  mercantile  ant  was  the  agent  of  the  sellers  in  making 
contracts,  not  less  than  other  contracts,  the  sale,  in  pretending,  as  he  certainly 
by  the  words  used,  and  by  the  whole  of  claims  to  have  done,  to  have  sold  to 
the  words  used,  body  as  well  as  signature,  others  ;  if  he  had  been  himself  the  pur- 
and  according  to  the  natural  and  usual  chaser,  he  was  acting  both  as  seller  and 
meaning  of  those  words.  Under  this  purchaser,  and  was  committing  a  fraud, 
undoubtedly  correct  principle,  what  was  If,  under  such  a  contract,  he  had  been 
there,  in  this  case,  to  show,  where  the  actually  the  purchaser,  and  the  action  had 
memorandum  or  note  of  the  contract  ex-  been  to  set  aside  the  sale  on  the  ground  of 
pressly  declared,  ' '  I  have  this  day  sold  by  his  having  been,  as  the  agent  of  the  sellers, 
your  order  and  for  your  account  to  my  the  fraudulent  purchaser,  there  can  be  no 
principals,"  that  that  constituted  a  pur-  question  as  to  what,  in  that  case,  the  con- 
chase  for  himself,  by  the  party  signing  struction  of  the  written  contract  would 
such  a  memorandum,  simply  because  he  have  been.  For  that,  or  for  any  other 
signed  it  with  his  own  name,  "without  purpose,  the  contract  clearly  is  open  to  but 
any  qualification  "  ?  What  "  qualifioa-  one  construction,  namely,  that  which  was 
tion  "  could  possibly  be  required,  when,  in  placed  upon  it  by  the  Court  of  Appeal ,  in 
the  instrument,  signed  by  himself,  he  overruling  the  utterly  untenable  decision 
expressly  declares,  that  he  had  sold  by  of  the  court  below. 
their  order  and  for  their  account  to  his         ^  Southwell  d.  Bowditch,  1  C.  P.  D.  374. 
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differs  very  little  ;  you  arrive  ultimately  at  identifying  wholly  dif- 
ferent contracts."  A  distinction  was  admitted  i  between  the  cases 
where  the  broker  uses  the  language,  "  sold  for  you  to  my  princi- 
pals," as  in  this  case,  and  "  bought  of  you  for  my  principals ; " 
in  the  latter  case,  the  broker  being  himself  liable  where  the  princi- 
pal was  undisclosed,  but  not  in  the  former,  as  it  shows  that  he  was 
the  agent  of  the  seller  himself. 

To  an  action  for  damages  for  not  accepting  goods  "  to  arrive," 
the  defendant  pleaded,  by  way  of  equitable  defence,  that  the  con- 
tract was  made  with  one  H.,  who  was  the  agent  of  and  intrusted 
by  the  plaintiff  with  the  possession,  etc.,  of  the  goods  as  apparent 
owner  thereof ;  that  H.,  with  the  consent  of  the  plaintiff,  con- 
tracted in  his  own  name,  and  that  the  defendant  believed  him  to  be 
the  owner,  and  did  not  know  that  the  plaintiff  was  the  owner  of 
or  interested  in  the  goods,  or  that  H.  was  an  agent ;  that  H.  was 
afterwards  adjudicated  a  bankrupt ;  that,  before  the  bankruptcy, 
mutual  credit  had  been  given  by  the  defendant  and  H.  in  respect 
of  the  sale  of  the  goods  under  the  contract,  and  in  respect  of 
money  payable  by  H.  to  the  defendant  upon  accounts  stated,  etc., 
before  the  bankruptcy  and  before  the  defendant  had  notice  that 
H.  was  acting  as  agent ;  claiming  a  set-off.  There  was  a  second 
count  in  the  declaration  (which  would  have  raised  a  very  different 
question)  for  goods  bargained  and  sold  ;  but  this  count  was  with- 
drawn. The  declaration  remained,  therefore,  with  but  the  count 
for  refusing  to  accept  and  pay  for  the  cotton.  To  such  a  count, 
the  Court  of  Common  Pleas  held  ^  the  plea  to  be  bad ;  the  action 
being  for  unliquidated  damages,  and  the  set-off  not  within  the  rule 
in  George  v.  Clagett.^  Had  the  defendant  accepted  the  goods,  and 
the  action  been  for  the  price,  or  had  the  expunged  count  been  re- 

1  Per  Mellish,  L.  J.,  at  p.  379.  parties   on   whose  behalf  the  contract  Is 

^  Turner  v.  Thomas,  L.  R.  6  C.  P.  610.  made  may  sue  each  other  upon  it.     Taylor 

A   usage   in  the  wool  trade  in  Liver-  ;;.  Stray,  2  C.  B.  N.  s.  175  ;  s.  0.  in  error, 

pool,   that,  when    a   broker   is    employed  lb.  197.     A  person  who  employs  a  broker 

to  buy  wool,   he  may  either   contract  in  on  the  Stock  Exchange   impliedly  gives 

the  name  of  his  principal,  or,  at  the  re-  hira  authority  to  act  in   accordance  with 

quest  of  the  seller,  may,  without  commu-  the  rules  there  established,   though  such 

nicating  the  fact  to   his   principal,  make  principal  may  himself  be  ignorant  of  the 

himself    personally    responsible    for    the  rules.     Pollock  v.  Stables,  12  Q.  B.  765. 

price,   was   held    a   good   and   reasonable  See  Lamert  v.  Heath,  15  M.   &  W.   486  ; 

usage.     Cropper  v.  Cook,  L.   E,  3  C.   P.  Bosanquet  v.  Shortridge,  4  Ex.  699  ;  West- 

194.    And,  therefore,  a  set-off  between  the  ropp  v.  Solomon,  8  C.  B.  845. 
purchasers  and  Broker  was  allowed.     lb.  ^  7  T.  R.  359.     The  holding  in  George 

In  England,  by  the  usage   of  the  Stock  i;.  Clagett  is  that   if  a   factor  who   sells 

Exchange,  where  buyer  and  seller  may  or  under  a  del  credere  commission,  sells  goods 

may  not  tioth  be  acting  for  a  principal,  as  his  own,  and  the  buyer  knows  nothing 

though  no  principal  is   named,  yet  it  is  of  any  principal,  the  buyer  may  set  off 

held   that,    notwithstanding  that   as   be-  any  demand  he  may  have  on  the  factor 

tween    members   of  the  Stock  Exchange  against  the  demand  for  the  goods  made  by 

among  themselves  all  are  principals,  the  the  principal. 
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tained,  the  principle  in  George  v.  Clagett  would  have  applied,  and 
the  set-ott  would  have  been  allowed.^ 

C,  a  broker,  was  authorized  by  the  defendant  to  buy  cotton  for 
him,  but  not  to  disclose  his  name.  C.'s  credit  not  beincr  good 
enough  to  enable  him  to  obtain  a  contract  upon  his  own  sole  re- 
sponsibility, he  gave  the  plaintiffs  the  name  of  his  principal,  and 
bought  and  sold  notes  were  exchanged  between  the  plaintiffs'  and 
C,  in  which  the  latter  was  named  as  the  buyer.  C.  sent  the 
defendant  an  advice-note,  informing  him  that  he  had  bouo-ht  the 
cotton  of  the  plaintiffs  "  for  him,"  and  the  defendant  did  not  repu- 
diate the  transaction.  An  invoice  was  made  out  to  C,  and,  the 
market  falling,  C.  was  called  upon  to  accept  and  pay  for  the  cot- 
ton, and  threatened  with  legal  proceedings.  Failing  to  obtain 
payment  from  C,  the  plaintiffs  sued  the  defendant.  Held,  by  the 
Court  of  Common  Pleas,  affirmed  by  the  Exchequer  Chamber,"  that 
the  fact  of  the  defendant's  name  being  disclosed  at  the  time  of 
the  contract  did  not  preclude  the  plaintiffs  from  having  recourse 
to  him  ;  that  parol  evidence  of  the  circumstances  under  which  the 
contract  was  made,  was  admissible  ;  and  that  the  insertion  of  C.'s 
name  in  the  contract,  though  his  principal  was  known  at  the  time, 
and  the  subsequent  demands  on  C.  for  payment,  did  not  necessa- 
rily amount  to  an  election  on  the  part  of  the  plaintiffs  to  give 
credit  to  C,  and  to  him  only.^ 

Where  a  contract  is  signed  by  one  who  professes  to  be  signing 
"  as  agent,"  but  who  has  no  principal  existing  at  the  time,  and 
the  contract  would    be  wholly  inoperative  unless  binding  upon 

'  In  Sims  v.  Bond,  5  B.  &  Ad.  389,  such  an  agreement  is  made  it  is  compe- 
393,  Lord  Denman,  in  delivering  the  tent  to  show  that  one  or  both  of  the  eon- 
judgment  of  the  court,  says:  "It  is  a  tracting  parties  were  agents  for  other 
well-established  rule  of  law,  that,  where  a  persons,  and  acted  as  such  agents  in 
contract  not  under  seal  is  made  with  an  making  the  contract,  so  as  to  give  the 
agent  in  his  own  name  for  an  uudLsclosed  benefit  of  the  contract  on  the  one  hand  to, 
principal,  either  the  agent  or  the  principal  and  charge  with  liability  on  the  other, 
may  sue  upon  it;  the  defendant  in  the  the  unnamed  principals."  ["Unnamed 
latter  case  being  entitled  to  be  placed  in  principals  there  meaning  principals  not 
the  same  situation,  at  the  time  of  the  named  in  the  contract  itself."  Per  Bo- 
disclosure  of  the  real  principal,  as  if  the  vill,  C.  J.,  in  Calder  v.  Dobell,  L.  E.  6 
agent  had  been  the  contracting  party."  C.  P.  490.]  "And  this  whether  the 
But  in  Turner  v,  Thomas,  L.  R.  6  C.  P.  agreement  be  or  be  not  required  to  be  in 
610,  it  was  held,  that  the  statute  of  set-off,  writing  by  the  statute  of  frauds  ;  and  this 
as  extended  by  the  English  Bankruptcy  evidence  in  no  way  contradicts  the  written 
Act,  1869,  did  not  apply  as  to  the  two  prin-  agreement.  It  does  not  deny  that  it  is 
cipals  in  a  case  of  unliquidated  damages,  binding  on  those  whom  on  the  face  of  it 
See  Hudson  v.  Granger,  5  B.  &  Aid.  27  ;  it  purports  to  bind  ;  but  shows  that  it 
Rose  u.  Hart,  8  Taunt.  499  ;  Ex  parti  also  binds  another  by  reason  that  the  act 
Deeze,  1  Atk.  228  ;  Chase  v.  Westmore,  of  the  agent  in  signing  the  agreement,  in 
5  M.  &  S.  180  ;  Smith  v.  Hodson,  4  T.  B.  pursuance  of  his  authority,  is  in  law  the 
211  ;  Olive  v.  Smith,  5  Taunt.  68.  act  of  the  principal."  See  also,  to  the 
2  Calder  v.  Dobell,  L.  R.  6  C.  P.  486.  same  effect,  Beckham  u.  Drake,  9  M.  & 
The  rule  is  laid  down  by  Parke,  B.,  in  W.  79,  96  ;  Trueman  v.  Loder,  11  A.  & 
HigginsD.  Senior,  8  M.  &  W.  834,  844,  as  E.  589  ;  Mortimer  o.  McCallan,  6  M.  & 
follows:  "There  is  no  doubt  that  where  W.  58. 
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the  person  who  signed  it,  he  is  personally  liable  on  it;_  and  a 
stranger  cannot  by  a  subsequent  ratification  relieve  him  from 
that  liability.  Thus,  a  company  being  projected  for  carrying  on 
the  business  of  an  hotel,  and  purchasing  the  premises  and  stock 
of  goods  of  the  plaintiff,  the  following  agreement  was  entered 
into  :  "  Jan.  27,  1866.  To  A.,  B.,  and  C,  on  behalf  of  the  pro- 
posed Gravesend  Eoyal  Alexandra  Hotel  Company.  I  hereby 
propose  to  sell  the  extra  stock  [of  goods] ,  as  per  schedule  hereto, 
for  the  sum  of  £900,  payable  on  Feb.  28, 1866  "  (signed  by  the 
plaintiff).  "  We  have  received  your  offer  to  sell  the  extra  stock 
as  above,  and  we  hereby  agree  to  accept  the  terms  proposed." 
(Signed)  "  A.,  B.,  and  C,  on  behalf  of  the  Gravesend  Royal  Alex- 
andra Company."  The  goods  were  handed  over  to  the  represen- 
tatives of  the  proposed  company,  and  were  consumed  in  the  busi- 
ness. At  a  meeting  of  the  directors  of  the  company  on  Feb.  1, 
the  arrangement  was  ratified  by  them.  There  was  also  a  subse- 
quent ratification  by  the  company  on  April  11 ;  but  this  was  after 
the  commencement  of  the  action.  The  company  obtained  a  cer- 
tificate of  incorporation  on  Feb.  20,  but  collapsed  without  paying 
for  the  goods.  An  action  having  been  brought  against  the  de- 
fendants, upon  the  agreement  of  Jan.  27,  oral  evidence  was  ten- 
dered for  the  purpose  of  showing  that  it  never  was  intended  that 
they  should  be  personally  liable  ;  but  it  was  rejected.  The  defence 
was  that,  inasmuch  as  the  agreement  was  not  entered  into  by  the 
defendants  personally,  but  only  as  agents  for  the  hotel  company, 
they  thereby  incurred  no  personal  obligation  to  the  plaintiff,  who 
was  himself  one  of  the  promoters  of  the  company.  For  the  plain- 
tiff it  was  insisted  that,  there  being  no  company  in  existence  at 
the  time  of  the  agreement,  the  parties  thereto  had  rendered  tliem- 
selves  personally  liable  ;  and  that  there  could  be  no  ratification  of 
the  contract  by  a  subsequently  created  company.  This  view  was 
sustained  by  the  court,  which  held  that  A.,  B.,  and  C.  were  per- 
sonally liable  on  their  agreement,  as  for  goods  sold  and  delivered ; 
that  no  subsequent  ratification  by  the  company  could  relieve  them 
from  that  liability  without  the  assent  of  the  plaintiff ;  and  that 
parol  evidence  was  not  admissible  to  show  that  personal  liability 
was  not  intended.^ 

1  Kelner  M.  Baxter,  L.  E.  2  0.  P.  174.  stranger  cannot,  hy  a  subsequent  ratifica- 
Erle,  C.  J.,  m  discussing  the  questions  in-  tion,  relieve  him  from  that  responsibility, 
volved,  thus  states  the  general  law :  "  The  "When  the  company  came  afterwards  into 
cases  referred  to  in  the  course  of  the  argu-  existence  i;  was  a  totally  new  creature, 
ment  fully  bear  out  the  proposition  that,  having  rights  and  obligations  from  that 
where  a  contract  is  signed  by  one  who  time,  but  no  rights  or  obligations  by  rea- 
professes  to  be  signing  'as  agent,'  but  son  of  anything  which  might  have  been 
who  has  no  principal  existing  at  the  time,  done  before.  It  was  once,  indeed,  thought 
and  the  contract  would  be  altogether  in-  that  an  inchoate  liability  might  be  in- 
operative unless  binding  upon  the  person  curred  on  behalf  of  a  proposed  company 
who  signed  it,  he  is  bound  thereby;  and  a  which  would  become  binding  on  it  when 
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A  similar  question  came  up  in  Scott  v.  Lord  Ebury.i  There 
one,  J.,  acting  as  the  solicitor  and  secretary  of  a  projected  railway 
company,  by  the  authority  of  the  promoters,  and  by  means  of  a 
cheque  signed  by  two  of  them,  obtained  from  the  plaintifp  an  ad- 
vance of  £500,  to  be  applied  in  payment  of  parliamentary  fees, 
upon  an  agreement  expressing  that  it  was  "  to  be  repaid  out  of 
the  calls  on  shares."  An  act  authorizing  the  construction  of  the 
railway  passed,  the  promoters  being  named  therein  as  the  first 
directors;  and,  at  a  meeting  subsequently  held,  the  directors 
passed  a  resolution  that  the  acts  of  J.  should  be  adopted  and  con- 
firmed. No  shares  were  allotted  or  calls  made,  and  the  undertak- 
ing was  not  proceeded  with.  It  was  held  that  the  advance  was 
made  upon  the  personal  responsibility  of  those  who  signed  the 
cheque,  and  that  the  subsequent  adoption  of  their  acts  by  the  di- 
rectors did  not  alter  their  position.  In  answer  to  the  contention 
that  the  original  liability  had  been  got  rid  of  by  the  subsequent 
ratification  of  the  contract  by  the  company,  one  of  the  judges  ^ 
said:  "  That,  however,  could  have  no  effect;  because,  putting  out  of 
view  the  cases  of  assignees  of  bankrupts  and  administrators,  there 
is  no  case  in  which  a  person  can,  by  a  subsequent  ratification, 
make  himself  liable  as  principal,  so  as  to  discharge  the  agent, 
where  the  principal  was  not  in  existence  at  the  time  of  the  origi- 
nal contract."  He  likened  it  to  the  case  of  a  man  who  has  at- 
tained the  age  of  twenty-one,  being  sought  to  be  charged,  by 
ratification,  with  a  contract  made  when  he  was  in  ventre  de  sa 
mere,  or  before.^ 

subsequently  formed ;  but  that  notion  was  law  is  better  ascertained,  or  stands  upon 

manifestly  contrary  to  the  principles  upon  a  stronger  foundation,  than  this,  —  that 

which   the   law   of  contract   is   founded,  where  an  agent  names  his  principal,  the 

There  must  be  two  parties  to  a  contract,  principal  is  responsible,  not  the  agent ; 

and  the  rights  and  obligations  which  it  but,  for  the  application  of  this  rule,  the 

creates  cannot  be  transferred   by  one  of  agent  must  name  his  principal  as  the  per- 

them  to  a  third  person  who  was  not  in  a  son  to  be  responsible."     See  Davis  v.  Mc- 

condition  to  be  bound  by  it  at  the  time  it  Arthur,  4  Greenl.   82,  n. ;   In  the  Case  of 

was   made."      lb.  183.      See   Doubleday  The  Rebecca,  1   Ware,    205 ;    Eoberts   v. 

V.  Muskett,  7  Bing.   110;    Hutchison  v.  Austin,  5  Whart.  313;  Middlesex  Turnpike 

Surrey,  &c.  Assoc,   11  C.  B.  689;  Payne  Corp.  o.  Tufts,  8  Mass.  266.    In  Roberts  v. 

V.    New  South  Wales,   &c.   Co.,    10   Ex.  Austin,  5   Whart.  316,  Rogers,  J.,  states 

283  ;  Gunn  v.  London  &  Lancashire  Fire  the  rule  to  the  same  effect  as  Lord   Er- 

Ins.   Co.,   12   C.  B.   N.  s.   694  ;    Lewis  v.  skine,  in  Ex  parte  Hartop,  12  Ves.  349, 

NichoLson,   18  Q.  B.   503,  510;    Hall  v.  352,  thus:    "It  is  a  well-established  rule 

Ashurst,  1  C.  &  M.  714;  Watson  v.  Mur-  of  law  that  when  an  agent  names  his  prin- 

rell,  1  C.  &  P.  307  ;    Meriel  v.  Wymond-  cipal,  the  principal  is  responsible,  not  the 

sold,    Hardr.     205;    Cullen   v.    Duke    of  agent.    But  the  agent  must  name  his  prin- 

Queensbury,  1  Bro.  C.  C.  101.    The  mere  cipal  as  the  person  to  be  responsible.' 
fact  of  a  person  professing  to  sign  a  con-  '  L.  R.  2  C.  P.  255. 

tract,   for  or  on  behalf   or  as   agent  for  2  Willes,  J.,  at  p.  267. 

another,  will  not  per  se  prevent  responsi-  '  This  case  followed  the  principles  laid 

bUity  as  a  contracting  party  attaching  to  down  in  Kelner  v.  Baxter,  L.  K.  2  C.  P. 

the  former.     Tanner  v.  Christian,  4  E.  &  174,   stated  supra.      See  also  Pilbrow  v. 

B.  591;  Lennardw.  Robinson,  5  E.  &  B.  Pilbrow's  Atmospheric  Ey.  Co.,  5  C.  B. 

125.     In  Ex  parte  Hartop,  12  Ves.  349,  440,  472. 
352,   Lord  Erskine  says:    "No  rule  of 
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By  a  contract  in  writing,  the  defendants  "  sold  to  "  the  plain- 
tiffs a  cargo  of  cotton-seed  cake  of  a  specified  quality.  The  con- 
tract contained  a  clause  that  "  should  any  of  the  above  goods  turn 
out  not  equal  to  quality  specified,  they  are  to  be  taken  at  an  allow- 
ance, which  allowance,  together  with  any  dispute  arising  on  this 
contract,  is  to  be  settled  by  arbitration."  The  defendant  signed  the 
contract  with  the  addition  of  the  word  "  brokers,"  and  were  acting 
as  agents.  Some  time  after  the  contract  was  signed,  the  defend- 
ants named  their  principals.  The  cargo  proved  to  be  of  inferior 
quality,  and  an  arbitration  (which  the  plaintiffs  did  not  attend)  to 
determine  the  liability  of  the  defendants  was  held.  The  arbitra- 
tors decided  by  their  award  that  the  defendants  were  not  liable, 
inasmuch  as  a  custom  existed  that  a  broker,  upon  naming  his 
principals,  ceased  to  be  liable  on  the  contract.  On  action  by 
plaintiffs  against  defendants  for  damages,  on  the  trial  the  jury 
found  that  the  alleged  custom  did  not  exist,  but  judgment  was  en- 
tered for  the  defendants  by  Hawkins,  J.  On  appeal,  this  decision 
was  reversed,  the  court,  Brett,  M.  R.,  and  Bowen,  L.  J.,  holding  — 
Fry,  L.  J.,  dissenting  —  that  the  defendants  were  personally  lia- 
ble on  their  contract,  notwithstanding  the  award  of  the  arbitra- 
tors, who  had  exceeded  their  jurisdiction. ^ 


1  Hutcheson  v.  Eaton,  13  Q.  B.  Div. 
861.  In  this  case  the  language  of  the 
contract  was  :  "  We  have  this  day  sold  to 
you,"  etc.  Brett,  M.  R.,  said  :  "The  first 
point  taken  on  behalf  of  the  defendants 
was  that  upon  this  contract,  the  defend- 
ants having  signed  as  brokers,  they  were 
not  personally  liable.  But  according  to 
the  authorities  as  I  understand  them, 
where  the  contract  is  drawn  up  in  this 
way,  and  the  signature  is  of  the  name  of 
the  persons  with  '  brokers '  added,  and  the 
contract  is  not  signed  as  '  brokers,'  they 
are  personally  bound  ;  for  it  is  said  to  be 
a  signature  on  their  own  behalf,  and  the 
word  'brokers'  is  only  a  description." 
The  other  question  arose  out  of  the  clause 
providing  for  an  arbitration  as  to  any  al- 
lowance to  be  made,  "which  allowance, 
together  with  any  dispute  arising  on  this 
contract,"  was  to  be  submitted  to  the  arbi- 
trators. The  majority  of  the  court  held, 
and  we  think  correctly,  that  this  provi- 
sion did  not  empower  the  arbitrators  to 
decide  that  the  defendants  were  not  liable 
for  the  "allowance  "  to  be  made  under  the 
contract ;  because  in  effect  they  were  not 
parties  to  the  contract,  nor  had  any  lia- 
bility under  it.  The  very  fact  that  under 
the  form  of  the  contract  the  defendants 
were  held  liable  as  principals,  the  agree- 
ment by  the  principals  to  submit  to  arbi- 
tration the  question  as  to  the  extent  of 
their  liability  as  principals  for  such  allow- 


ance as  might  be  decided  upon  by  arbitra- 
tors, would  seem  clearly  to  oust  jurisdic- 
tion from  the  arbitrators  as  to  the  liability 
of  the  defendants  as  principals  for  such 
allowance.  By  the  verj'  terras  of  the  con- 
tract, as  held  by  the  court,  the  principals 
were  estopped  from  denying  that  they  were 
principals,  and,  therefore,  the  arbitrators 
had  no  right  to  exempt  the  defendants 
from  their  liability  for  an  allowance  on  a 
ground  which  the  defendants  themselves 
could  not  urge.  It  is  a  question  of  the 
construction  of  the  language  used  under 
the  light  of  the  surrounding  circumstan- 
ces, the  important  point  in  such  construc- 
tion being  the  concession  by  the  defend- 
ants (under  the  decision  as  to  their  liability 
as  principals)  that  they  were  to  be  liable 
as  principals.  The  effect  of  the  decision 
of  the  arbitrators  was  virtually  that  there 
was  no  contract  with  the  defendants,  and, 
therefore,  there  could  be  no  liability  by 
the  defendants  for  the  "allowance."  As 
Bowen,  L.  J.,  said  :  "  It  is  a  question  of 
altering  a  contract,  and  construing  it  after 
it  has  been  violently  altered."  Hutcheson 
V.  Eaton,  13  Q.  B.  Div.  869. 

The  8  &  9  Vic.  c.  109,  §  18,  which 
makes  null  and  void  all  contracts  by  way 
of  wagering,  does  not  apply  to  the  case 
where  one  makes  a  bet  through  an  agent, 
and  the  agent  receives  the  amount  of  the 
bet  from  the  other  principal.  In  such  case 
an  action  will  lie  against  the  agent  by  his 
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Where  a  -written  contract  was  made  by  brokers  on  behalf  of 
undisclosed  principals,  for  the  sale  of  hides,  which  provided  that 
"  if  any  difference  or  dispute  shall  arise  under  this  contract,  it  is 
hereby  mutually  agreed  between  the  sellers  and  buyers  that  the 
same  shall  be  settled  by  the  selling  brokers,  whose  decision  in 


principal  for  the  money  received  on  the 
het.  Bridger  v.  Savage,  15  Q.  B.  Div.  363. 
In  Tenant  v.  Elliott,  1  B.  &  P.  4,  Buller, 
J.,  says  :  "  Is  the  man  who  has  paid  over 
money  to  another's  use  to  dispute  the  le- 
gality of  the  original  consideration  ?  Hav- 
ing once  waived  the  legality  the  money 
shall  never  come  back  into  his  hands 
again.  Can  the  defendant  then  in  con. 
science  keep  the  money  so  paid  ?  Vov 
what  purpose  should  he  retain  it  ?  To 
whom  is  he  to  pay  it  over  ?  Who  is  en- 
titled to  it  but  the  plaintiff?"  And  in 
Beeston  v.  Beeston,  1  Ex.  Div.  13,  Pol- 
lock, B.,  says:  "The  .statute  is  directed 
against  suits  brought  for  recovering  on 
any  contract  by  way  of  wagering.  That 
applies  to  actions  brought  by  one  party  to 
a  wager  against  the  other,  or  by  either 
against  the  stakeholder."  Beyer  v.  Ad- 
ams, 26  L.  J.  Ch.  841,  held  that  the  claim 
of  the  winner  of  a  bet  to  be  paid  out  of  the 
assets  of  the  deceased,  the  amount  which 
the  loser  had  placed  in  his  hands  for  the 
winner,  should  be  disallowed.  Bnt  that 
case  has  been  overruled.  The  decisions 
are  very  clear  that  the  agent  cannot  set 
up  the  illegality  of  the  contract  upon 
which  money  came  to  his  hands  as  a  de- 
fence to  an  action  by  his  principal  for  the 
money.  Tenant  v.  Elliott,  1  B.  &  P.  3  ; 
Evans  v.  Pratt,  4  Scott  N.  R.  378  ;  Lyne 
V.  SiesEeld,  1  H,  &  N.  278  ;  Hastelow  v. 
Jackson,  8  B.  &C.  221;  Lubbock  v.  Potts, 
7  East,  449  ;  Vandyck  v.  Hewitt,  1  East, 
96  ;  Bonsfield  v.  Wilson,  16  M.  &  W.  185. 
The  money  paid  into  the  hands  of  the 
winner  is  held  by  him  for  the  winner 
without  regard  to  the  circumstances  under 
which  it  was  obtained  by  or  became  pay- 
able to  him.  Thus  where  money  has  been 
paid  into  the  hands  of  a  third  party  by 
the  loser  of  a  wager  for  the  winner,  and 
such  third  party,  instead  of  paying  the 
money  to  the  winner,  has  given  him  a 
bill  of  exchange  or  promissory  note  for  it, 
the  amount  of  the  bill  or  note  has  been 
held  recoverable  by  the  winner  from  the 
depositee.  Johnson  v.  Lansley,  12  C.  B. 
468  ;  Knight  v.  Cambers,  15  C.  B.  562 ; 
Knight  V.  Fitch,  lb.  566  ;  Fitch  v.  Jones, 
15  El.  &  B.  238;  Quids  v.  Harrison,  10 
Ex.  572;  Jessop  v.  Lutwyche,  10  Ex. 
614.  In  Sharp  v.  Taylor,  2  Phil.  801, 
Lord  Cottenham  distinguishes  between  en- 
forcing illegal  contracts  and  asserting  title 
to  money  which  has  arisen  from  them  m  a 
case  where  money  was  received  by  one 


party  for  himself  and  another  as  the 
freight  of  a  vessel  on  an  alleged  illegal 
voyage.  Lord  Cottenham  says:  "The 
plaintiff  is  not  seeking  compensation  and 
payment  for  an  illegal  voyage  ;  that  mat- 
ter was  disposed  of  when  the  defendant 
received  the  money ;  and  the  plaintiff  is 
now  only  seeking  for  payment  of  his  share 
of  the  realized  profit.  The  violation  of 
law  suggested  was  not  any  fraud  upon  the 
revenue  or  omission  to  pay  what  might 
be  due  ;  but,  at  most,  an  invasion  of  a 
parliamentary  provision  supposed  to  be 
beneficial  to  the  ship-owners  of  this  coun- 
try, an  evil,  if  any,  which  must  remain 
the  same  whether  the  freight  be  divided 
between  the  plaintiff  and  defendant  ac- 
cording to  their  shares  or  remain  alto- 
gether in  the  hands  of  the  defendant.  As 
between  these  two,  can  this  supposed  eva- 
sion of  the  law  lie  set  up  as  a  defence 
by  one  against  the  otherwise  clear  title  of 
the  other  ?  In  this  particular  suit,  can 
the  one  tenant  in  common  dispute  the 
title  common  to  both  ?  Can  one  of  two 
partners  possess  himself  of  the  property 
of  the  firm,  and  be  permitted  to  retain  it, 
if  he  can  show  that  in  realizing  it  some 
provision  in  some  act  of  parliament  has 
been  violated  or  neglected  ?  Can  one  of 
two  partners  in  any  import  trade  defeat 
the  other  by  showing  that  there  was  some 
irregularity  in  passing  the  goods  through 
the  custom-house  ?  The  answer  to  this, 
as  to  the  former  case,  will  be  that  the 
transaction  alleged  to  be  illegal  is  com- 
pleted and  closed,  and  will  not  be  in  any 
manner  affected  by  what  the  court  is  asked 
to  do,  as  between  the  parties.  Do  the  au- 
thorities negative  this  view  of  the  case  ? 
The  difference  between  enforcing  illegal 
contracts  and  asserting  title  to  money 
which  has  arisen  from  them  is  distinctly 
taken  in  Tenant  v.  Elliott  (1  B.  &  P.  3), 
and  Farmer  v.  Russell  (1  B.  &  P.  296), 
and  recognized  and  approved  by  Sir  Wm. 
Grant  in  Thomson  v.  Thomson  (7  Ves. 
473)."  And  see  Read  v.  Anderson,  10 
Q.  B.  Div.  100;  13  Q.  B.  Div.  779;  Haw- 
son  V.  Hancock,  8  T.  R.  575  ;  Camden  v. 
Anderson,  1  B.  &  P.  272;  Farmer  v.  Rus- 
sell, 1  B.  &  P.  296  ;  Webb  v.  Brooke,  3 
Taunt.  6  ;  Davis  v.  Edgar,  4  Taunt.  63 ; 
Bensley  v.  Bignold,  5  B.  &  Aid.  333  ;  La- 
caussade  v.  White,  7  T.  R.  535  ;  Cannan 
I'.  Bryce,  3  B.  &  Aid.  179  ;  Nockels  v. 
Crosby,  3  B.  &  C.  814,  819;  Bate  v.  Cart- 
wright,  7  Price,  540,  542. 
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writing  shall  be  final  and  binding  on  both  sellers  and  buyers ; " 
in  an  action  against  the  brokers  in  i-espect  of  inferior  hides  deliv- 
ered under  the  contract,  the  buyers  made  a  claim  for  the  breach 
against  the  brokers,  as  principals,  by  custom  of  the  trade.  It 
was  held  that  evidence  of  a  custom  of  the  trade,  that  a  broker  who 
does  not  disclose  his  principal  is  personally  responsible  for  the 
performance  of  the  contract  and  liable  for  the  breach,  was  rightly 
rejected,  as  such  custom  was  inconsistent  with  the  arbitration 
clause,  which  would,  if  the  custom  were  incorporated,  make  the 
brokers  judges  in  their  own  cause. ^ 

The  defendant,  a  stockholder,  who  had  undertaken  to  sell  shares 
of  a  joint  stock  bank,  for  the  plaintiff,  a  shareholder,  sold  them  to 
a  jobber  on  the  Stock  Exchange,  and  sent  an  advice  note  of  such 
sale  to  the  plaintiff,  but,  in  accordance  with  the  custom  of  the  Stock 
Exchange,  the  bought  and  sold  notes  between  the  defendant  and 
the  jobber  omitted  to  state  the  name  of  the  registered  proprietor 
of  the  shares,  as  required  by  30  and  31  Vic,  c.  29,  by  reason  of 
which  the  contract  for  sale  was  void  ;  and  the  bank  having  stopped, 
and  an  order  for  its  winding-up  having  been  made  before  the  day 
on  which  the  jobber  was  entitled  to  name  the  person  willing  to  be 
the  purchaser,  the  contract  for  sale  was  repudiated,  and  the  plain- 
tiff remained  the  holder  of  the  shares.  Held,  that  the  defendant 
had  committed  a  breach  of  duty  in  not  making  a  valid  contract  of 
sale,  notwithstanding  the  custom  of  the  Stock  Exchange  to  disre- 
gard the  said  statute,  as  such  custom  was  both  unreasonable  and 
illegal,  and  that  for  such  breach  of  duty  the  plaintiff  was  entitled 
to  recover  from  the  defendant,  by  way  of  damages,  the  price  at 
which  the  shares  had  been  sold.^ 

3.  Rights,  Powers,  and  Liabilities,  as  Between  Principals 

AND  Agents. 
These  matters  we  consider  in  this  section  so  far  as  it  is  neces- 
sary for  our  purposes  to  do  so,  in  connection  with  questions  which 
have  arisen  relating  to  Sales,  or  are  incidental  thereto. 

'  Barrow  v.  Dyster,  13  Q.  B.  Div.  635.  an  express  provision  in  the  contract  that 
It  is  noteworthy  that  in  this  case  the  con-  the  brokers  were  not  to  be  principals,  not- 
tract  was  for  foreign  principals,  but  this  withstanding  the  custom  ;  and  that,  there- 
did  not  at  all  affect  the  construction  of  fore,  the  custom  was  not  to  be  incorpo- 
the  contract,  as  it  sufficiently  appeared  on  rated  into  the  contract,  a  contract  which 
the  face  of  the  contract  that  it  was  made  it  was  competent  for  the  parties  to  make, 
by  brokers  for  principals ;  and  in  such  On  this  ground  the  soundness  of  the  case 
case  it  does  not  at  all  affect  the  construe-  would  seem  scarcely  to  admit  of  douht. 
tion  of  the  contract  as  regards  the  lia-  2  Neilson  v.  James,  9  Q.  B.  Div.  546. 
bility  or  non-liability  of  the  agent,  whether  See  Rudge  v.  Bowman,  L.  K.  3  Q.  B.  689; 
the  principals  are  home  or  foreign  princi-  Bowring  v.  Shepherd,  6  Q.  B.  309.  See 
pals.  The  arbitration  clause  in  Barrow  also  cases  bearing  on  the  subject  of  this 
V.  Dyster,  13  Q.  B.  Div.  635,  constituting  section  in  succeeding  sections  in  this 
the  brokers  arbitrators,  was  equivalent  to  Part. 
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The  plaintiff,  a  merchant  m  London,  gave  orders  to  the  defend- 
ants, commission  agents  in  Hong  Kong,  to  purchase  for  him  a 
quantity  of  a  certain  kind  of  opium.  The  defendants,  upon  such 
orders,  purchased  and  shipped  to  the  plaintiff,  opium  whicli  they 
erroneously  supposed  to  be  of  the  description  ordered,  but  which 
was  really  of  an  inferior  description.  The  plaintiff  sought  to  re- 
cover  as  damages  in  an  action  against  the  defendants  the  differ- 
ence between  the  value  of  the  opium  ordered  and  that  of  the  opium 
actually  shipped  by  the  defendants,  on  the  ground  that  the  rela- 
tion between  the  defendants,  as  commission  agents,  and  himself, 
was  that  of  vendor  and  vendee  of  the  opium.  Held,  that  the  true 
measure  of  damages  was  not  the  difference  between  the  value  of 
the  goods  ordered  and  that  of  those  shipped,  but  the  loss  actually 
sustained  by  the  plaintiff  in  consequence  of  the  opium  not  being 
of  the  description  ordered.^ 

The  defendants  were  brewers,  and  employed  F.  as  their  "  malt- 
ing agent."  The  regular  course  of  business  between  the  defend- 
ants and  F.  was  as  follows  :  F.  occupied  the  malting  premises, 
and  took  out  the  necessary  licenses.  It  was  his  duty  to  buy  bar- 
ley in  bis  own  name,  as  principal,  for  cash ;  to  send  in  to  the 
defendants  certain  periodical  accounts  of  the  barley  so  bought 
from  time  to  time,  and  the  prices  of  the  same ;  to  submit  samples 
to  the  defendants,  and  if  the  barley  was  approved  of  by  them,  to 

1  Cassaboglou  v.   Gibbs,  9  Q.  B.  Biv.  loss  caused  to  his  employer  through  his 

220.     The  court,  in  delivering  judgment,  want  of  care  and  skill  ?     It  seems  to  ua 

say  :   "The  plaintiff  seeks  to  treat  the  de-  that  the  latter  is  the  true  measure  of  dam- 

feudants  as  vendors  of  the  opium  to  him,  ages,   and,   therefore,  that  our  judgment 

and  to  hold  them  responsible  for  damages  sliould   be    for   the   defendants."      Ibid. 

as  for  a  breach  of  warranty  of  the  kind  p.  224.      The  case  was  taken   before  the 

and  quality  of  the  goods,  in  which  case  Court   of  Appeal,    on   appeal,   when   the 

the   measure   of  damages   would    be   not  judgment  of  the  Queen's  Bench  Division 

merely  the  difference  between  the  cost  to  was  sustained,     s.  c.  nom.  Cassaboglou  v. 

him  of  the  goods  and  their  real  value,  but  Gibb,   11  Q.  B.  Div.   797.      Tliis   is   an- 

the  difference  between  the  value  of  goods  other   case   where   the   relation   of   home 

of  the  description  sold  and  of  the  goods  agent  and  foreign  principal  existed,  and 

actually   sent.      A   single   illustration   is  it   was    strongly   urged   that    it    became, 

sufficient  to  show  the  fallacy  of  the  plain-  therefore,    in    effect    a    relation    between 

tiff's  contention.     Suppose  one  instructs  a  vendor  and  vendee,  and  that  the  agent 

commission  agent  to  purchase  for  him  a  was   liable   as   a   principal  as   such  ven- 

very  valuable  original  picture  if  it  should  dor.     But  both  courts  held  the  reverse, 

be  offered  for  sale,  and  the  agent  carelessly  and  construed  the  contract   in   precisely 

bids  for  a  picture  under  the  belief  that  it  the  same  way  as  though  it  had  no  ref- 

Is  the  original,  and  it  is  knocked  down  to  erence   whatever   to   a   foreign   principal. 

him  for  say  £100  ;  and  he  informs  his  em-  But,  of  course,  as  in  Turner  v.  Liverpool 

ployer  that  he  has  bought  the  picture  for  Dock  Trustees,  6  Ex.  543,  it  is  competent 

that  sum,   and  his  employer  remits  the  for  one  acting  as  agent  —  for  instance,  in 

money,  and  the  picture  is  forwarded,  but  purchasing  goods  for  his  principal,   and 

upon  arrival  is  discovered  to  be  merely  a  paying  his  own  money  for  the  goods  — to 

copy.   The  employer  rejects  the  picture  and  assume  the  position,  and  be  remitted  to 

it  is  sold  for  £90.     Now,  suppose  tliat  if  the  rights,  as  to  stoppage  in  transitu,  etc., 

it  had  been  the  original  picture  it  would  of  a  vendor  or  qiiasi  vendor.      Feise   v. 

have  been  worth  £1000.   Is  the_agent  liable  Wray,  3  East,  93 ;  Siffken  v.  Wray,  6  East, 

for  £910  damages,  or  only  for  the  actual  371;  Tucker  v.  Humphrey,  4  Bing.  516. 
VOL.  I.                                                    35 
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malt  it  and  deliver  the  malt  to  the  defendants,  receiving  a  com- 
mission upon  the  quantity  of  barley  steeped.  The  quantity  of 
malt  required  by  large  brewers  being  very  great,  the  brewers,  and 
not  the  malting  agents,  provide  the  capital  for  the  purchase  of  the 
barley.  In  the  present  case,  the  defendants  kept  accounts  at  cer- 
tain provincial  banks,  upon  which  P.  was  empowered  to  draw,  and 
from  time  to  time  the  defendants  paid  in  lump  sums  to  the  credit 
of  those  accounts,  in  accordance  with  current  requirements,  as 
shown  by  the  accounts  sent  in  by  P.  of  barley  purchased,  but 
these  sums  were  not  intended  to,  nor  did  they  represent  any  pay- 
ment for  any  specific  barley.  F.'s  business  was  to  act  as  malting 
agent  for  the  defendants  exclusively.  The  defendants  paid  the 
duty  as  the  same  became  payable  upon  the  malt  in  F.'s  premises. 
F.  had  fraudulently  departed  from  the  regular  course  of  business. 
Instead  of  buying  barley  for  cash  and  applying  the  balances  at 
the  provincial  banks  in  payment  for  the  same,  he  had  been  in  the 
habit  of  sending  into  the  defendants  fictitious  accounts  of  barley 
purchased,  misapplying  the  sums  paid  in  for  his  own  purposes,  and 
providing  the  malt  needed  for  the  defendants'  purposes  by  pur- 
chasing barley  or  ready-made  malt  upon  credit.  He  likewise  from 
time  to  time  sold  barley  which  had  been  brought  on  to  the  malt- 
ings  to  raise  money  for  his  own  purposes.  The  defendants  be- 
lieved, in  consequence  of  the  fictitious  accounts  and  other  false 
representations  of  F.,  that  barley  was  from  time  to  time  purchased 
for  cash,  in  accordance  with  the  regular  course  of  business,  and 
on  the  faith  thereof  continued  to  pay  sums  of  money  into  the 
banks  for  the  purpose  of  paying  for  such  barley,  which  they  be- 
lieved were  so  applied.  F.  subsequently  absconded,  leaving  upon 
his  premises  barley  to  the  value  of  about  £22,000,  and  malt  to  the 
value  of  about  £35,000,  upon  part  of  which  duty  had  been  paid 
by  the  defendants.  The  value  of  such  malt  and  barley  was  less 
than  the  amount  drawn  from  the  banks  and  misappropriated  by 
F.  He  absconded,  and  thereby  committed  an  act  of  bankruptcy. 
Between  the  time  of  F.'s  absconding  and  the  time  when  he  was 
adjudged  a  bankrupt,  the  defendants  seized  the  barley  and  the 
malt  left  on  his  premises.  The  plaintiff,  trustee  in  F.'s  bank- 
ruptcy, sued  the  defendants  for  the  value  of  the  same.  Held,  by 
the  Queen's  Bench  Division,  that  the  plaintiff  could  not  recover, 
on  the  ground  that  the  relation  between  the  defendants  and  F. 
was  that  of  principals  and  agent,  and  that  the  property  in  the  bar- 
ley and  the  malt  was  not  in  the  order  and  disposition  of  F.  as  the 
reputed  owner  thereof,  it  being  notorious  that  "  malting  agents  " 
are  in  many  instances  not  the  owners  of  the  barley  and  malt  on 
their  malting  premises  ;  and  also  on  the  further  ground  that  the 
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moneys  advanced  by  the  defendants  to  provide  for  the  purchase 
of  the  barley  were  impressed  with  a  trust ;  that  even  if  the  bar- 
ley and  the  malt  left  on  the  premises  of  F.  were  not  bought  in  ac- 
cordance with  the  authority  given  to  him,  and  the  legal  property 
in  the  same  was  not  vested  in  the  defendants,  but  in  F.,  neverthe- 
less F.  was  a  trustee  for  the  defendants  to  the  extent  of  tlie  sums 
advanced  by  them,  of  such  barley  and  malt,  the  same  being  either 
the  product  of  the  trust-moneys,  or  in  substitution  for  the  barley 
in  payment  for  wliich  F.  ought  to  have  applied  such  trust-moneys ; 
and  F.  could  not  have  set  up  his  own  breach  of  trust  or  have  been 
heard  to  allege  that  the  barley  was  bought  otherwise  than  accord- 
ing to  the  authority  given  to  him  by  the  defendants  ;  and  that  the 
plaintiff,  as  F.'s  trustee  in  bankruptcy,  could  not  in  this  respect 
stand  in  a  better  position  than  F.  himself.^ 


1  Harris  v.  Truman,  7  Q.  B.  Div.  340. 
On  appeal  to  the  Court  of  Appeal,  9  Q.  B. 
Div.  264,  from  tlie  Queen's  Beach  Division, 
the  judgment  of  the  court  below  was  sus- 
tained, the  two  points  involved  in  the  case 
being  thus  disposed  of  by  Lord  Coleridge, 
C.  J.,  who  says  :  "The  judgment  of  the 
court  below  is  founded  mainly  on  two 
grounds.  The  first  ground  is  of  this  na- 
ture, —  When  large  amounts  of  money  are 
intrusted  to  a  man  to  buy  goods  and  to 
carry  on  a  business,  he  becomes  a,  trustee 
for  the  person  to  whom  the  money  be- 
longs, and  the  proceeds  of  the  money  are 
affected  with  a  trust.  This  is  an  old  and 
well-established  doctrine  in  equity ;  it  ap- 
I>lies  where  the  relation  of  principal  and 
agent  in  the  ordinary  sense  of  the  words 
does  not  exist.  According  to  this  doc- 
trine, where  a  confidence  is  created  be- 
tween two  persons,  and  where  the  one 
receives  the  money  on  the  faith  that  he 
will  do  a  certain  thing,  and  leads  the 
other  who  has  given  the  money  to  under- 
stand that  the  thing  has  been  done,  as 
between  these  two  persons  it  is  considered 
in  equity  to  have  been  done.  Therefore 
the  person  receiving  the  money  is  bound 
to  hold  what  he  gets  for  the  benefit  of  the 
person  giving  the  money.  I  think  that 
this  ground  is  quite  right.  I  think  that 
the  second  ground  of  the  judgment  of  the 
Queen's  Bench  Division  is  right  also.  A 
person  placed  in  a  fiduciary  relation  with 
another  may  have  dealings  of  his  own,  and 
may  mix  up  his  own  dealings  with  the 
dealings  on  behalf  of  his  cestui  que  trust ; 
but  it  has  been  held  in  courts  of  equity 
that  when  a  fiduciary  relation  has  been 
created  in  respect  of  it  fund  which  has 
been  misapplied,  and  when  it  cannot  be 
shown  'what  portion  of  the  proceeds  of 
the  fund  is  really  subject  to  the  trust,  the 
trust  shall  be  considered  to  be  attached 
to  the  whole  of  the  proceeds,  and  it  shall 


not  lie  in  the  mouth  of  the  trustee  to  say 
that  any  portion  of  those  proceeds  is  not 
affected  with  the  trust.  The  same  rule 
is  applied  where,  by  a  long  course  of  deal- 
ing and  by  constant  representation,  a  per- 
son intrusted  with  money  is  fulfilling  for 
the  benefit  of  his  employer  the  duties 
which  have  been  cast  upon  him  by  his 
employment.  In  a  case  of  this  descrip- 
tion the  person  employed  is  estopped  from 
setting  up  the  real  state  of  matters,  be- 
cause his  employer  has  dealt  with  him  on 
the  faith  of  his  representation  that  an- 
other state  of  things  existed.  These  are 
the  grounds  upon  which  the  judges  of  the 
Queen's  Bench  Division  have  held  that  the 
defendants  are  entitled  to  succeed.  As 
the  agent  could  not  have  denied  the  fidu- 
ciary obligation,  and  would  have  been 
estopped  from  setting  up  the  facts  as 
they  actually  existed,  his  trustee  in 
bankruptcy  can  be  in  no  better  position 
than  himself." 

The  trustee  in  bankruptcy  or  executor, 
who  derives  the  property  by  bankruptcy 
or  through  death,  can  be  in  no  better  plight 
than  the  person  he  represents  would  have 
been,  and  holds  it  when  it  comes  to  his 
hands  in  trust  for  and  applicable  to  the 
same  purposes  as  the  person  he  represents 
held  it  for.  Taylor  v.  Plumer,  3  M.  &  S. 
562  ;  Godfrey  v.  Furzo,  3  P.  Wms.  185  ; 
Thompson  w.  Giles,  2  B.  &  C.  422 ;  Frith 
V.  Cartland,  2  H.  &  M.  417;  In  re  Hal- 
lett's  Estate,  13  Ch.  Div.  696,  707.  If  an 
agent  or  trustee  mixes  trust  property  with 
his  own  so  that  he  is  unable  to  distinguish 
which  is  his  own,  the  whole  will  be  treated 
as  trust  property,  subject  to  any  equitable 
claim  which  the  agent  or  trustee  may  be 
able  to  establish.  See  Spence  v.  Union 
Marine  Ins.  Co.,  L.  R.  3  C.  P.  427,  437, 
In  re  Hallett's  Estate,  13  Ch.  Div.  719; 
Pennell  v.  Deffell,  4  De  G.  M.  &  G.  372. 
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The  mere  fact  of  filing  an  affidavit  of  proof  against  the  estate 
of  an  insolvent  agent  to  an  undiscovered  principal,  after  that  un- 
discovered principal  is  known  to  the  creditor,  is  not  a  conclu- 
sive election  by  the  creditor  to  treat  the  agent  as  his  debtor. ^ 

In  Curtis  v.  Williamson,^  B.  purchased  certain  goods  of  the 
pla<intiffs  ;  B.  being  the  agents  of  the  defendants,  his  undisclosed 
principals.  B.  became  insolvent,  and  the  plaintiffs  then  became 
awar.e  that  the  defendants  were  principals.  With  this  knowledge, 
the  plaintiffs'  clerk  sent  an  affidavit  of  proof  of  the  debt  due  to 
them  against  the  estate  of  B.,  whose  afFairs  were  being  liquidated 
by  arrangement.  The  plaintiffs  endeavored  to  prevent  the  affi- 
davit of  proof  from  being  filed,  but  were  unsuccessful.  The  plain- 
tiffs having  brought  this  action,  the  defendants  pleaded  never 
indebted.  At  the  trial  before  Quain,  J.,  a  verdict  was  entered  for 
the  plaintiffs  ;  leave  being  reserved  to  the  defendants  to  move  to 
enter  a  nonsuit.  The  court  were  of  the  opinion  that  it  would  be 
going  much  too  far  to  hold  that  all  that  was  done  in  this  case  by 
the  plaintiffs  was  in  point  of  law  sufficient  to  constitute  a  binding 
election  to  deal  with  the  agent  as  alone  liable,  and  to  abandon  all 
right  to  take  proceedings  against  his  principals ;  that  what  had 
taken  place  might,  in  an  appropriate  case,  constitute  with  other 
facts  some  evidence  of  election  to  be  submitted  to  a  jury;  but  that 
what  had  taken  place  could  not  be  regarded  in  itself  as  a  legal 
bar  to  proceedings  against  the  defendants.  The  verdict,  accord- 
ingly, was  sustained.'^ 

>  Curtis  V.  Williamson,  L.  R.  10  Q.  B.  ing  with  a  principal,  but  afterwards  dis- 

57-  covers  that  the  person  with  whom  he  has 

.     I"   delivering  judgment,   Quain,  J.,  been  dealing  is  not  the  principal  in  the 

said:    "There  can  be  no  doubt  that,  in  transaction,  but  agent  for  a  third  person, 

the  absence  of  any  alteration  of  the  ao-  though   he  may  in  the   mean   time  have 

count  to  the  prejudice  of  the  principals,  debited  the  agent  with  it,  he  may  after- 

the  plaintiffs,  on  discovering  that  B.  was  wards  recover  the  amount  from  the  real 

merely  an  agent  for  the  defendants,  had  a  principal ;  subject,  however,  to  this  quali- 

right  within  a  reasonable  time  (Smethurst  iication,  that  the  state  of  the  account  be- 

i--.  Mitchell,  1   E.   &  E.   622)  to  elect  to  tween  the  principal  and  the  awnt  is  not 

proceed  against  the   defendants  (Thomp-  altered  to  the  prejudice  of  the  principal, 

son  V.  Davenport,  9  B.  &  C.  78,  86) ;  un-  On  the  other  hand,  if  at  the  time  of  the 

less  m  the  mean  time,  with  full  knowledge  sale  the  seller  knows  not  only  that  the 

as  to  who  were  the  principals,  and  with  person  who  is  nominally  dealin'<T  with  him 

the  power  ot  choosing  between  them  and  is  not  principal  but  agent,  and  also  knows 

the    agent    (Addison    v.    Gandasequi,    4  who  the  principal  really  is,  and,  notwith- 

launt.   574  ;    Paterson  v.  Gandasequi,   15  standing  all  this  knowledge,   chooses   to 

Jtast,   62),   they   had   distinctly  and   un-  make  thf  agent  his  debtor,  dealing  with 

questionably  elected   to   treat   the   agent  him  and  him  alone,  then,  according  to  the 

alone   as   their  debtor."      Curtis  v.  Wil-  cases  of  Addison  v.  Gandasequi  (4"Taunt. 

hamson    L   R    10  Q.  B.  59.     See  Calder  574),  and  Paterson  v.  Gandasequi  (15  East, 

V.  Dobcll,  L.  R    6  0.  P.  486  ;  Priestly  v.  62),  the  seller  cannot  afterwards,   on  the 

^ernie,  3  H.  &  C.  977.     In  Thompson  v.  failure  of  the  agent,  turn  round  and  charge 

Davenport,  9  B.  &  G.  78,  86,  Lord  Ten-  the  principal,  having  once  made  his  elec- 

terden  says:    "I  take  it  to  be  a  general  tion  at  the  time  when  he  had  the  power 

rule  that,  if  a  person  sells  goods  suppos-  of   choosing    between    the    one    and   the 

ing  at  the  time  of  the  contract  he  is  deal-  other."     See  Smyth  v.  Anderson,  7  C.  B. 
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The  case  of  Hollins  v.  Fowler  ^  is  an  interesting  and  impor- 
tant one,  the  careful  study  of  which  cannot  but  be  instructive  to 
the  student  of  law.  It  is  an  appeal  to  the  House  of  Lords  from 
the  Exchequer  Chamber,  af&rming  the  judgment  of  the  Queen's 
Bench.  It  is  interesting  in  more  respects  than  one.  The  report- 
er's first  head-note  to  the  case  is,  as  a  proposition  of  law,  not  a 
little  startling.  It  is  as  follows  :  "  Any  person  who,  however  inno- 
cently, obtains  possession  of  the  goods  of  a  person  who  has  been 
fraudulently  deprived  of  them,  and  disposes  of  them,  whether  for 
his  own  benefit  or  that  of  any  other  person,  is  guilty  of  a  conver- 
sion." This  language  is  found  in  the  judgment  of  Lord  Chelms- 
ford alone,2  and  nothing  at  all  equivalent  to  it  is  found  in  the 
judgments  of  either  of  the  other  members  of  the  House,  nor  in  the 
opinions  of  the  judges  who  were  called  in  for  consultation.  It 
contains  two  very  doubtful  propositions,  viz. :  first,  as  to  whether 
a  bond  fide  purchaser  of  goods  obtained  fraudulently  from  the 
owner  is  necessarily  guilty  of  a  conversion.  Entirely  independent 
of  the  question  of  sale  in  market  overt,  it  is  quite  clear  that  if  A. 
sell  goods  to  B.,  —  not  to  C.  pretending  that  he  is  B.,  as  in  Hard- 
man  V.  Booth,3  and  other  cases  ;  but  bond  fide  sells  to  B.,  —  but, 
through  the  fraud  of  B.  in  making  the  purchase,  the  sale  is  void- 
able at  the  election  of  A. ;  if  C,  without  knowledge  of  the  fraud, 
purchase  the  goods  from  B.  before  A.  has  avoided  the  sale,  it  is 
quite  clear  that  the  property  passes  to  C,  and  that,  though  he 
dispose  of  the  goods  "  for  his  own  benefit,"  he  is  not  "  guilty  of  a 
conversion."  *    As  far,  therefore,  as  Lord  Chelmsford's  proposi- 

21  ;  Heald  v.  Kenworthy,  10  Ex.  739 ;  Edwards  v.  Smith,  12  J.  B.  Moore,  69. 
Thompson  v.  Davenport,  9  B.  &  C.  78.  See  post,  note  1  to  p.  561. 
In  Priestly  v.  Fernie,  3  H.  &  C.  982,  the  i  L.  K.  7  H.  L.  757. 
following  limitation  is  named  by  Bram-  ^  lb.  p.  795. 
well,  B.:  "If  this  were  an  ordinary  case  '  1  H.  &  C.  803. 
of  principal  and  agent,  where  the  agent,  *  A  fraudulent  sale  is  voidable  only, 
having  made  a  contract  in  his  own  name,  and  the  property  vests  in  the  fraudulent 
has  been  sued  on  to  judgment,  there  can  vendee  till  the  vendor  does  some  act  to 
be  no  doubt  that  no  second  action  would  disafhrm  the  transaction,  and  it  is  too 
be  maintainable  against  the  principal,  late  to  do  so  when  the  vendee  has  trans- 
The  very  expression  that  where  a  contract  ferred  the  goods  to  an  innocent  purchaser, 
is  so  made  the  contraotee  has  an  election  Load  v.  Green,  15  M.  &  W.  216;  White 
to  sue  agent  or  principal,  supposes  he  can  v.  Garden,  10  C.  B.  919;  Stevenson  v. 
only  sue  one  of  them  ;  that  is  to  say,  sue  Newnham,  13  C.  B.  303;  Parker  v.  Pat- 
to  judgment.  For  it  may  be  that  au  ac-  rick,  5  T.  R.  175.  It  is  essential,  how- 
tion  against  one  might  be  discontinued,  ever,  for  the  operation  of  this  doctrine, 
and  fresh  proceedings  be  well  taken  that  there  should  have  been  a  contract  of 
against  the  other.  Further,  there  is  sale  by  means  of  which  the  property  was 
abundance  of  authority  to  show  that  obtained  from  the  owner,  for  if  the  goods 
where  the  situation  of  the  principal  is  were  obtained  by  a  mere  fraud  without 
altered  by  dealings  with  the  agent  as  any  contract  to  support  the  transfer  of 
principal,  the  former  is  no  longer  subject  the  property,  there  was  no  title  in  the 
to  an  action."  See  Morgan  v.  Conchman,  fraudulent  transferee  which  he  could 
14  C.  B.  100  ;  Bottomley  v.  Nuttall,  5  transfer  to  a  third  party.  Kingsford  v. 
C.  B.  N.  s.  122  ;  Smyth  v.  Anderson,  7  Merry,  1  H.  &  N.  503,  overruling  s.  c. 
C.  B   21-  Legfat  v.  Keed,  1  C.  &  P.  16 ;  11   Ex;  577;  Peace  v.   Gloahec,   3  Moo. 
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tion  is  a  controversion  of  this,  —  and  it  requires  a  good  deal  of 
hypercriticism  not  to  make  it  so,  —  it  is  much  too  broadly  stated. 
Mr.  Justice  Blackburn's  somewhat  analogous  statement,^  "  If  there 
has  been  what  amounts  in  law  to  a  conversion  of  the  plaintiffs' 
goods  by  any  one,  however  innocent,  that  person  must  pay  the 
value  of  the  goods  to  the  real  owners,  the  plaintiffs,"  is  a  much 
safer  statement. 

The  latter  part  of  the  clause  quoted  from  Lord  Chelmsford's 
judgment,  that  such  a  disposition,  "  whether  for  his  own  benefit 
or  that  of  any  other  person,"  makes  the  party  "  guilty  of  a  con- 
version," 2  is,  also,  open  to   grave  question.      A  proposition   so 


P.  C.  N.  s.  556;  Hardman  v.  Booth,  1 
H.  &  C.  803;  Gurney  v.  Behrend,  3  El. 
&  Bl.  622  ;  White  v.  Garden,  10  C.  B. 
919  ;  Parker  v.  Patrick,  5  T.  R.  175; 
Stevenson  v.  Newman,  3  Camp.  92;  Bar- 
row V.  Coles,  13  C.  B.  285,  302;  Patten 
V.  Thompson,  5  M.  &  S.  350;  In  re  West- 
ziuthus,  5  B.  &  Ad.  817;  Dyer  o.  Pater- 
son,  3  13.  &  C.   38;  Load  v.  Green,  15  M. 

6  W.  219;  Wright  v.  Lawes,  4  Esp.  82; 
Sheppard  v.  Shoolbred,  Car.  &  M.  61.  In 
this  last-named  case,  Lord  Abinger  said  ; 
' '  The  case  pro[iosed  by  the  plaintiffs  is, 
that  where  the  goods  are  fraudulently  ob- 
tained and  sold,  no  property  passes  to  the 
vendee,  and  such  is  undoubtedly  the  fact  ; 
but  Sir  T.  Plumer's  Case  (3  iVI.  &  S.  662) 
shows,  that  when  the  original  owner  con- 
sents to  the  transfer,  that  effect  does  not 
follow.  If  the  goods  in  this  case  were 
obtained  by  fraud,  yet,  if  the  defendants 
were  not  privy  to  that  fraud,  I  am  of 
opinion  that  they  are  not  liable  in  this 
action."  Where  a  sale  of  goods  is  pro- 
cured by  fraud,  the  sale  is  not  void,  but 
voidable  by  the  vendor,  and  until  it  is  so 
avoided,  the  vendee  may  give  a  perfect 
title  to  a  bond  fide  purchaser  without 
notice  of  the  fraud.  Rowley  v.  Bigelow, 
13  Wend.  570 ;  Williams  v.  Given,  6 
Gratt.  268;  Thompson  c.  Lee,  3  W.  &  S. 
479.  See  Robinson  u.  Dauehy,  3  Barb. 
20;  Jackson  u.  Summerville,  13  Pa.  St. 
359,  where,  in  the  one  case,  the  purchase, 
from  the  fraudulent  holder,  was  not  made 
iondfide,  and,  in  the  other  case,  the  pur- 
chase-money had  not  been  paid  to  the 
fraudulent  seller.  See,  further,  Higgins 
V.  Burton,  26  L.  J.  Ex.  342  ;  Powell  v. 
Hoyland,  6  Ex.  67. 

1  lb.  at  p.  764. 

2  In  this  case  (HoUinsw.  Fowler,  L,  R. 

7  H.  L.  766),  Blackburn,  J.,  says:  "On 
principle,  one  who  deals  with  goods  at 
the  request  of  the  person  who  has  the 
actual  custody  of  them,  in  the  hond  fide 
belief  that  the  custodier  is  the  true  owner, 
or  has  the  authority  of  the  true  owner, 


should  be  excused  for  what  he  does  if  the 
act  is  of  such  a  nature  as  would  be  excused 
if  done  by  the  authority  of  the  person 
in  possession,  if  he  was  a  finder  of  the 
goods,  or  intrusted  with  their  authority." 
Brett,  J.,  in  the  Exchequer  Chamber,  thus 
states  the  law  ;  "  Where  one,  with  intent 
to  make  them  his  own,  actually  takes  as 
his  own,  or  actually  destroys  or  actually 
uses  as  a  man  uses  his  own,  the  goods  of 
another,  it  is  not  difficult  to  determine 
that  he  has  done  an  act  intentionally  in- 
consistent with  the  dominion  of  any  one 
but  himself  as  real  owner  of  the  goods, 
and  has  been  guilty  of  a  wrongful  conver- 
sion of  the  goods.  It  is  easy 'to  under- 
stand how  it  was  held  that  in  such  cases 
the  innocence  of  the  defendant,  in  the 
sense  of  his  not  knowing  who  the  real 
owner  was,  or  that  the  person  from  whom 
he  immediately  took  the  goods  was  not  the 
real  owner,  was  immaterial ;  the  defendant 
has  taken  the  goods  with  intent  that  they 
should  be  his  own,  or  has  used  them  as  if 
they  were  his  own.  Such  acts  must  neces- 
sarily be  contrary  to  the  rights  of  a  real 
owner  who  has  not  authorized  him  so  to 
take  or  so  to  use.  So  if  one  be  in  posses- 
sion of  goods  under  the  belief  that  he  has 
a  right  to  maintain  possession,  and  they 
be  demanded  of  him  and  he  absolutely 
refuse  to  deliver  them,  he  has  intention- 
ally exercised  over  them  a  dominion  in- 
tentionally inconsistent  with  the  alleged 
right  of  him  in  whose  name  they  were 
demanded,  and  in  such  case  it  is  not  diffi- 
cult to  say  that  the  defendant,  if  the 
demand  was  made  on  behalf  of  the  real 
owner,  has  been  guilty  of  a  wrongful  con- 
version. But  it  is  where  one  has  dealt 
with  goods  as  if  they  were  his  own  with- 
out having  had  possession  of  them,  or 
where  one  has  taken  goods  into  his  posses- 
sion, but  not  with  intent  that  they  should 
be  his  own,  or  without  reference  to  their 
being  the  property  of  one  person  or  of 
another,  or  having  goods  in  his  possession 
has  not  used  them  as  his  own,  and  where 
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widely  stated  as  that  is  quite  wide  enough  to  cover  the  case  of  an 
agent  acting  in  such  disposition  for  his  principal ;  a  position  for 


no  demand  has  been  made  on  him  for  a 
delivery  of  the  goods  to  or  on  behalf  of 
the  real  owner  whilst  they  were  in  his,  the 
defendant's,  possession,  that  the  real  diffi- 
culties arise.  As  to  the  first,  I  think  it 
may  be  rightly  said  that  in  no  case  can  a 
man  be  guilty  of  a  conversion  who  has 
not  by  himself  or  his  agent  had  possession 
of  the  goods  in  dispute.  A  man  might, 
I  apprehend,  be  guilty  of  a  conversion, 
though  he  had  had  possession  only  by  his 
agent  ;  as  if  he  had  authorized  an  agent 
to  take  goods  for  him,  or  to  use  or  destroy 
them,  and  the  agent  had  obeyed  his  com- 
mands ;  but  if  the  order  had  been  given 
and  had  not  been  obeyed,  I  apprehend 
that  the  mere  order  would  not  be  a  con- 
version. So  if  one  enters  into  a  contract 
to  sell,  as  if  they  were  his  own,  the  goods 
of  another,  whether  the  form  of  the  con- 
tract be  such  as  would  assume  to  pass  the 
property  at  once,  or  such  as  could  only 
pass  the  property  on  a  subsequent  deliv- 
ery, I  apprehend  that  the  mere  fact  of 
making  such  a  contract  is  not  a  conver- 
sion. .  .  .On  the  whole,  I  come  to  the 
conclusion  that  a  broker  who,  acting  only 
as  such,  negotiates  a  bargain  of  purchase 
and  sale  and  passes  a  delivery  order  is  not 
thereby  guilty  of  a  conversion,  so  as  to  be 
liable  in  an  action  of  trover ;  and,  that, 
in  this  case,  the  asportation,  which  we  are 
bound  to  consider,  according  to  the  leave 
reserved,  as  a  simple  asportation,  without 
reference  or  intention  as  to  whose  was 
the  property  in  the  goods,  is  likewise  not 
a  conversion."  Fowler  v.  Hollins,  L.  R. 
7  Q.  B.  626,  631.  And,  in  the  House  of 
Lords  ;  "I  am  still  of  opinion  that  a 
possession  or  detention  which  is  a  mere 
custody  or  mere  asportation  made  without 
reference  to  the  question  of  the  property 
in  chattels  is  not  a  conversion."  Hollins 
V.  Fowler,  L.  R.  7  H.  L.  785.  Black- 
burn, J.,  too,  although  holding,  with  a 
good  deal  of  diffidence,  that  the  defendant 
was  liable  for  a  conversion  ;  in  answer  to 
the  question,  "Suppose  that  the  defend- 
ant had  sent  the  delivery  order  to  M., 
who  had  handed  it  to  the  railway  com- 
pany, requesting  them  by  means  of  it  to 
procure  the  goods  in  Liverpool,  and  carry 
them  to  Stockport,  and  the  railway  com- 
pany had  done  so,  would  the  railway 
company  have  been  guilty  of  a  conver- 
sion?" replied:  "I  apprehend  the  com- 
pany would  not,  for  merely  to  transfer 
the  custody  of  goods  from  a  warehouse  at 
Liverpool  to  one  at  Stockport,  is  primd 
fade  an  act  justifiable  in  any  one  who  has 
the  lawful  custody  of  the  goods  as  a  finder, 
or   bailee,  and   the   railway  company,  in 


the  case  supposed,  would  be  in  complete 
ignorance  that  more  was  done."  Ibid. 
L.  R.  7  H.  L.  767.  It  is  thus  obvious 
that  Blackburn,  J.,  no  more  than  Brett, 
J.,  and  the  other  judges  who  concurred 
with  him,  agreed  with  Lord  Chelmsford, 
or  with  the  head-note  of  the  case,  that 
"any  person,  who,  however  innocently, 
obtains  possession  of  the  goods  of  a  person 
who  has  been  fraudulently  deprived  of 
them,  and  disposes  of  them,  whether  for 
his  own  benefit  or  that  of  any  other  per- 
son, is  guilty  of  a  conversion."  This 
would  not  only  covfr  the  case  of  the  rail- 
way company  put  by  Blackburn,  J.,  but 
also  the  case  of  the  miller  who  had  honestly 
ground  oats  and  delivered  the  meal  to  the 
person  who  bi'ought  the"oats  to  him,  before 
he  had  even  heard  of  the  true  owner;  and 
the  other  cases  of  a  packer,  a  warehouse- 
keeper,  and  an  innkeeper,  also  refeiTed  to 
by  Blackburn,  J.  In  fact,  on  the  strict 
holding  of  the  case,  on  the  finding  of  the 
jury,  it  would  be  difficult  to  see  if  the 
defendant  were  correctly  held  liable  for  a 
conversion,  why  his  clerk  who  obtained 
the  cotton  on  the  delivery  order,  or  the 
carter  who  carted  it  to  the  railway,  or  the 
cotton  manufacturer's  men  "  who  assisted 
in  turning  the  cotton  into  twist,"  would 
not  all  be  equally  as  iiable.  Against  this 
holding  is,  obviously,  anolher  of  the 
judges,  who,  distorting  the  finding  of  the 
jury,  held  that  the  defendant  was  liable  ; 
Mr.  Justice  Mellor,  who  says  ;  "  If,  by 
reason  of  the  finding  of  the  jury,  I  must 
eliminate  from  the  facts  that  the  plaintiff 
in  error  bought  the  cotton  having  at  the 
time  no  principal,  and  substitute  for  it  a 
statement  that  he  bought  the  cotton  as 
agent  for  M.  &  Co.,  and  merely  passed  the 
delivery  order  and  transported  the  cotton 
as  their  agent,  in  the  usual  course  of  his 
business  as  broker,  then,  I  think,  that  the 
defendant  would  not  lie  liable  in  this 
action,  and  the  remedy  of  the  plaintiffs 
would  be  against  M.  &  Co.,  who  actually 
converted  the  cotton  by  spinning  it  into 
yarn  and  selling  it."  lb.,  p.  775.  And 
yet  the  leave  reserved,  pursuant  to  the 
finding  of  the  jury,  assumed  that  the  de- 
fendant had  "acted  throughout  honestly, 
in  the  ordinary  course  of  business,  having 
bought  and  paid  for  the  cotton  oniy  as 
agent  for  M.  &  Co.,"  and  had  "dealt  with 
the  goods  only  as  agent  to  forward  them." 
Fowler  c.  Hollins,  L.  E.  7  Q.  B.  620, 
note  (1). 

The  cases  in  refutation  of  the  second 
portion  of  Lord  Chelmsford's  proposition 
are  quite  numerous.  In  Mires  v.  Solebay, 
2  Mod.  242,  it  was  held  that  trover  will 
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which  HoUins  v.  Fowler  ^  is  very  far  from  being  an  authority. 
True,  among  the  opinions  of  the  large  number  of  members  of  the 
House,  and  judges  assisting,  there  were  some  opinions  that  would 


not  lie  against  a  servant  for  an  unlawful 
intermeddling  with  the  goods  of  any  person 
by  the  oomuiand  of  his  master  unless  such 
intermeddling  amounts  to  a  trespass  ;  and 
then  an  action  of  trespass  will  lie  against 
the  servant,  though  done  by  the  com- 
mand of  the  maiter.  Following  this  ease, 
in  Alexander  v.  Southey,  5  B,  &  Aid.  247, 
where  goods,  the  property  of  the  plaintiff, 
had  been,  by  the  servants  of  an  insurance 
company,  carried  to  a  warehouse,  of  which 
the  defendant,  a  servant  of  the  company, 
kept  the  key,  and  the  defendant  on  being 
applied  to  by  the  plaintiff  to  deliver  them 
up  refused  to  do  so  without  an  order  from 
the  company,  it  was  held  that  this  was 
not  such  a  refusal  as  amounted  to  a  con- 
version of  the  goods  by  the  defendant. 
So,  by  Coles  u.  Wright,  4  Taunt.  198,  a. 
servant  delivering  goods  by  his  master's 
order  could  not  be  said  to  have  converted 
those  goods  as  against  the  assignee  in 
bankruptcy  of  his  master.  In  Greenway 
«.  Fisher,  1  C.  &  P.  190,  it  was  held  that 
a  packer  having  in  the  exercise  of  his 
business  shipped  goods  under  the  orders 
of  a  person  who  employed  him  for  that 
purpose,  was  not  guilty  of  a  conversion. 
In  Lee  u.  Bayes,  18  C.  B.  609,  Willes, 
J.,  refers  to  the  railway  case  named  by 
Blackburn,  J.,  where  trover  was  brought 
against  tlie  Southeastern  Railway  Com- 
pany for  certain  timber,  by  the  assignees 
of  a  bankrupt,  and  the  Court  of  Ex- 
chequer expressed  a  strong  opinion  that 
the  action  would  not  lie,  the  timber  hav- 
ing been  handed  over  by  the  company, 
pursuant  to  the  directions  of  the  bank- 
rupt, before  they  had  any  notice  of  the 
title  of  the  assignees.  In  Ross  v.  John- 
son, 5  Burr.  2825,  it  was  held  that  though 
there  might  be  an  action  on  the  case 
against  a  wharfinger  for  goods  which  had 
been  stolen  from  him,  yet  trover  would 
not  lie  against  him.  Lord  Mansfield  said: 
"In  order  to  mainfain  trover  there  must 
be  an  injurious  conversion.  This  is  not  to 
be  esteemed  a  refusal  to  deliver  the  goods." 
The  principle  laid  down  in  Fouldes  v. 
Willoughby,  8  M.  &  W.  540,  is  that  a 
mere  wrongful  asportation  does  not  amount 
to  a  conversion  unless  the  taking  or  deten- 
tion of  the  chattel  is  with  intent  to  con- 
vert it  to  the  taker's  own  use  or  that  of 
some  third  person,  or  unless  the  act  done 
has  the  effect  of  destroying  or  changing 
the  quality  of  the  chattel.  In  this  case 
the  master  of  a  ferry-boat  was  held  not 
liable  in  trover  for  unlawfully  setting  a 
passenger's  horses  ashore,  although  the 
owner  never  recovered  them.     In  Drake 


V.  Shorter,  4  Esp.  165,  where  the  defend- 
ant took  a  boat  belonging  to  the  plaintifT 
for  the  purpose  of  extinguishing  a  fire, 
and  the  boat  was  sunk  and  lost,  Lord 
EUenborough  said:  "That  what  might 
be  a  tort  under  one  circumstance  might  if 
done  under  others  assume  a  different  ap- 
pearance. As,  for  example,  if  the  thing  for 
which  the  action  was  brought,  and  which 
had  been  lost,  was  taken  to  do  a  work  of 
charity,  or  to  do  a  kindness  to  the  party 
who  owned  it,  and  without  any  intention 
of  injuring  it  or  of  converting  it  to  his 
own  use,  If  under  any  of  these  circum- 
stances any  misfortune  happened  to  the 
thing  it  could  not  be  deemed  an  illegal 
conversion  ;  but  as  it  would  be  a  justifi- 
cation in  an  action  of  trespass  it  would  be 
a  good  answer  to  an  action  of  trover." 
It  is  not  every  wrongful  act  depriving  a 
party  of  the  possession  of  his  goods  that 
amounts  to  a  conversion.  Hence,  in  Thoro- 
good  V.  Robinson,  6  Q.  B.  769,  where  plain- 
tifTs  goods  and  servants  were  on  land 
which  defendant  recovered  in  ejectment, 
and  defendant  on  entering  under  the  writ 
of  possession  turned  plaintiff's  servants 
off  the  land,  and  would  not  let  them  re- 
main for  the  purpose  of  removing  the 
goods,  it  was  held  that  the  jury  might 
find  that  there  was  no  conversion.  Of 
the  conversion  evidence  may  arise  from  a 
tortious  taking,  from  a  refusal  to  deliver 
upon  demand,  or  from  use  negativing  the 
plaintiff's  right.  Any  act  in  exc.lu.sion  or 
defiance  of  the  plaintiff's  right,  any  as- 
sumption of  property  and  of  the  right  of 
disposition,  any  intermeddling  indicating 
a  claim  of  ownership,  any  assertion  of  the 
control  which  belongs  to  the  owner,  may 
furnish  evidence  of  the  conversion.  But 
an  interference  with  a  chattel  under  cir- 
cumstances which  show  the  owner's  right 
to  be  undisputed,  even  with  injurious  con- 
sequences to  the  owner,  does  not  amount 
to  a  conversion  ;  as  where  goods  are  thrown 
overboard  to  save  a  ship,  or  where  a  work 
of  charity  or  kindness  to  the  owner  is 
intended.  Nelson  v.  'Whetmore,  1  Rich. 
(S.  C.)  318,  822;  Hoover  v.  Alexander, 
1  Bail.  510;  Quay  u.  McNinch,  2  Mill.  (La.) 
78  ;  Bell  v.  Lakin,  1  McMul.  364.  See, 
further,  Needham  v.  Rawlione,  6  Q.  B. 
771,  note  b  ;  Simmons  v.  Lillystone,  8  Ex. 
431;  Heald  v.  Carey,  11  C.  B.  977;  Lan- 
cashire Wagon  Co.  v.  Fitzhugh,  6  H.  &  N. 
602  ;  Vaughan  v.  Watt,  6  M.  &  W.  492  ; 
Isaac  V.  Clark,  2  Bulst.  312  ;  Green  v. 
Dunn,  3  Camp.  215,  u. ;  Bushnell  u.  Mil- 
ler, 1  Str.  128. 
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go  that  far,  yet  the  general  consensus  of  opinion  was  the  other  way, 
and  the  conclusion  as  to  the  defendant's  liability  in  the  case  was 
only  reached  on  the  assumption  that,  in  the  transaction,  he  bought 
the  goods  and  disposed  of  them,  not  in  his  capacity  of  agent  for 
another,  but  as  a  principal.  We  think,  therefore,  that  as  an  ana- 
lytical note  of  what  the  case  really  holds,  it  is,  on  both  points,  too 
broadly  stated,  even  though  it  is  a  literal  quotation  of  language  used 
by  one  of  the  members  of  the  House  who  took  part  in  the  case. 

The  case  otherwise,  though  decided  by  England's  ultimate  court 
of  appeal,  the  House  of  Lords,  is  fairly  open  to  criticism,  and  the 
correctness  of  the  decision  is  extremely  doubtful.     The  respond- 
ents (plaintiffs  below)  ^  Fowler  &  Co.,  of  Liverpool,  were  owners 
of  cotton.     B.,  pretending  to  be  the  agent  of  S.,  got  possession  of 
the  cotton  under  a  fraudulent  purchase,  as  a  sale  to  S.,  and  offered 
it  for  sale  to  the  appellants,  brokers,  on  Dec.  23,  at  Liverpool ; 
who  purchased  it.     The  appellants  had  on  that  morning  received 
a   message   from   M.    &   Co.,  cotton   spinners  (for   whom  they 
were  in  the  habit  of  purchasing  cotton),  stating  that  M.  would  be 
in  Liverpool  to  purchase  cotton  through  the  appellants,  who  had 
bought  the  cotton  from  B.,  believing  it  to  be  of  the  sort  which 
M.  &  Co.  would  require.     On  examining  the  cotton,  M.  agreed  to 
take  it.     The  appellants  were  in  the  habit  of  thus  buying  cotton 
in  the  belief  that  their  customers  would  take  it.     If  any  particu- 
lar customer  did  not  take  to  the  cotton  thus  speculatively  pur- 
chased for  him,  the  appellants  disposed  of  it  to  some  other  cus- 
tomer.    On  the  latter  part  of  Dec.  28,  B.  received  a  delivery  order 
from  the  appellants,  as  follows  :  "  Please  deliver  the  bearer  .  .  . 
cotton,  etc.,  bought  this  day  for  M.  &  Co."     The  cotton  was  deliv- 
ered on  the  following  morning  to  the  appellants,  by  whom  it  was 
at  once  forwarded  to  M.  &  Co.     B.  received  the  price  of  the  cot- 
ton from  the  appellants,  which  was  repaid  by  M.  &  Co.,  together 
with  a  sum  for  commission  and  porterage,  the  appellants  not  ob- 
taining a  profit  on  the  cotton,  but  merely  receiving  a  broker's  com- 
mission on  its  purchase.     Fowler  &  Co.,  not  having  received  pay- 
ment for  the  cotton  at  the  stipulated  time  for  payment,  applied  to 
S.,  and  then  learnt  that  he  had  never  employed  B.  to  purchase  the 
cotton  for  him.     Application  was  then  made  to  the  appellants  for 
the  cotton,  who  replied  :  "  The  cotton  was  bought  by  M.  &  Co.  for 
cash,  and  has  been  made  into  yarn  long  ago,  and  as  everythmg  is 
settled  up,  we  regret  we  cannot  render  you  any  assistance."     The 
respondents.  Fowler  &  Co.,  then  brought  an  action  of  trover  against 
the  defendants.     So  far,  the  case  is  one  of  extreme  simplicity,  and 
its  yery  simplicity  is  what  led,  we  think,  to  an  incorrect  decision 
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by  the  Queen's  Bench,  the  Exchequer  Chamber,  and  the  House 
of  Lords,  under  the  changed  aspect  of  the  case. 

The  cause  went  to  trial  before  Justice  Willes,  and,  under  the 
facts  as  stated,  the  verdict  and  judgment,  as  all  the  judges  in 
effect  admit,  should  have  been  for  the  plaintiffs.     As  under  the 
fraudulent  pretence  by  B.,  that  it  was  S.  who  was  buying  the  cot- 
ton, as  the  plaintiffs  had  not  sold  the  property  to  B.,  the  right  to 
the  possession  remained  in  the  plaintiffs.    As  the  cotton  had  been 
purchased  by  the  defendants,  who  had  taken  to  the  possession  of 
it  as  owners,  and  had  re-sold  it  to  M.  &  Co.,  who  might  or  might 
not  have  bought  it,  there  was  a  clear  conversion  by  the  defend- 
ants ;  and  it  was  an  altogether  immaterial  factor  in  the  case  that 
they  usually  did  business  as  agents  and  brokers ;  and  that,  on 
their  selling  the  cotton,  they  re-sold  it  to  parties  for  whom  they 
were  accustomed  to  purchase  cotton,  and  sold  it  to  them  simply 
at  the  price  they  had  themselves  paid  for  it,  with  an  additional 
sum  which  they  called  "  commission."     The  law  in  such  a  case  is 
entirely  too  clear  for  doubt.     But  the  difficulty  in  the  case  which 
led  to  what  seems  to  us  a  series  of  incorrect  judgments,  which  we 
do  not  think  the  ablest  conducted  courts  of  this  country  would 
follow,  thus  occurred.     When  the  facts  which  we  have  pretty  fully 
summarized  were  proved  on  the  trial,  the  judge  left  two  questions 
to  the  jury,  namely  :  first,  whether  the  cotton  in  question  had  been 
bought  by  the  defendants  as  agents  in  the  course  of  their  business 
as  brokers  ;  and  secondly,  whether  they  dealt  with  the  goods  as 
agents   for  their  principals.     The  jury  answered  both  of  these 
in  the  affirmative ;  and,  according  to  the  whole  consensus  of  opin- 
ion of  the  judges,  so  far  as  those  answers  mean  (as  we  think  it  is 
too  clear  for  question  that  they  do  mean)  that  the  defendants 
purchased  the  cotton  only  as  agents,  and  not  as  principals ;  and 
that  they  dealt  with  the  cotton  as  agents  only  for  their  principals ; 
and  that,  therefore,  by  their  purchase  of  the  cotton  no  property 
vested  in  themselves,  the  jury  answered  the  questions  wrongly.    In 
accordance  with  the  answers  of  the  jury,  obviously  understood, 
as,  without  scholastic  refinement  and  judicial  perversion,  any  one 
would  understand  them,  Willes,  J.,  "  directed  the  verdict  to  be 
entered  for  the  defendants,  reserving  leave  to  the  plaintiffs  to 
move  to  enter  the  verdict  for  them."     A  rule  was  afterwards  ob- 
tained for  that  purpose  in  the  Queen's  Bench,  which  was  made 
absolute.     On  appeal  to  the  Exchequer  Chamber,  the  judges  were 
equally  divided  in  opinion.     The  case  was  then  appealed  to  the 
House  of  Lords,  and  the  judges  were  called  in  for  consultation. 
As  we  have  shown,  and  as  was  all  around  with  scarcely  an  excep- 
tion conceded,  independent  of  the  questions  submitted  to  the  jury 
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and  their  answers,  on  the  facts  of  the  case,  the  verdict  and 
judgment  should  have  been  for  the  plaintiffs.  An  application  was 
made  to  the  Court  of  Queen's  Bench  for  a  rule  as  for  misdirec- 
tion, or  as  for  a  verdict  against  evidence.  Had  this  been  granted, 
as  it  clearly  should  have  been,  the  whole  difficulty  in  the  case  vs^ould 
have  been  avoided,  and  we  would  not  have  had  the  bad  law  which, 
as  applied  to  the  actual,  express  finding  of  the  jury  in  the  case, 
we  cannot  but  think  the  case  contains.  But  the  Court  of  Queen's 
Bench,  improperly,  we  think,  instead  of  granting  the  plaintiffs' 
application  for  a  new  trial,  disregarding,  or  rather,  distorting  the 
finding  of  the  jury,  by  which,  adopting  and  affirming  their  an- 
swers, they  were  bound ;  entered  the  verdict  for  the  plaintiffs. 
By  this  course  the  courts  of  appeal  were  concluded  by  the  find- 
ings of  the  jury  in  their  answers  to  the  questions  proposed  to  them ; 
and  while  even  the  House  of  Lords  were  excluded  from  disregard- 
ing the  findings  of  the  jury,  but  were  bound  by  them,  we  think 
that  their  decision  rests  on  a  complete  distortion  of  the  findings 
of  the  jury  ;  and  that,  while  independent  of  those  findings,  the 
defendants  clearly  were  liable  for  conversion,  we  do  not,  notwith- 
standing the  ultimate  holding  in  the  case  in  the  House  of  Lords, 
think  it  good  law,  that  where  parties  buy  goods  only  "  as  agents 
in  the  course  of  their  business  as  brokers"  and  "  deal  with  the  goods 
only  1  as  agents  for  their  principals,"  that  they  are  liable  in  trover 
for  conversion ;  and,  notwithstanding  the  express  holding  of  the 
House  of  Lords  in  the  case  that  thei/  are,  we  quite  confidently 
submit,  that  the  whole  ratio  decidendi  of  the  case  itself  is,  that 
they  are  not.  And  we  submit  further  that  their  so  expressly  hold- 
ing was  the  result  only  of  a  complete  and  utterly  unjustifiable 
perversion  of  the  distinct,  express  finding  of  the  jury  in  the  case. 
We  think  the  differing  opinion  of  the  judges  who  advised  against 
such  holding,  the  better  one ;  and  that  the  holding  of  the  House  of 
Lords,  affirming  the  judgment  of  the  Queen's  Bench  "  that  the  de- 
fendants in  effect  bought  as  principals,  and  would  have  been  liable 
to  B.  as  vendees,  and  having  dealt  with  the  cotton  as  if  the  prop- 
erty was  in  them,  by  assigning  it  to  M.  &  Co.,  they  were  liable  to 
the  plaintiffs  for  a  conversion  on  its  turning  out  that  no  property 
had  passed  from  the  plaintiffs  to  B,"  while  perfectly  good  law  on 
the  facts  of  the  case,  independent  of  the  finding  of  the  jury,  is  ut- 
terly inconsistent  with  the  express  finding  of  the  jury,  that  the 
defendants  did  not  buy  the  cotton  «  as  principals,"  but  bought  it 
"  as  agents,"  and  "  dealt  with  the  goods  only  as  agents  for  their 
principals."  But  for  the  deliberate  holding  of  the  House  of  Lords 
(to  question  which  is  often,  with  sycophants,  no  matter  howtrans- 
i  See  the  questions,  as  stated  by  Lord  pears  as  we  have  here  quoted  it.  L.  R.  7 
Chelmsford,  where  the  word  "only"  ap-     H.  L.  793. 
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parently  bad  the  holding  may  be,  deemed  presumption  i),  it  would 
seem  almost  a  waste  of  labor  and  space  to  insist  upon  anything 
so  palpable.  And  although  Lord  O'Hagan  assented  to  the  hold- 
ing of  his  colleagues  in  the  House,  he  did  so  (while  admitting 
that  they  were  bound  by  the  findings  of  the  jury)  on  the  ground 
that  the  jury  did  not  mean  that  the  defendants  in  their  agency 
were  not  acting  "  only  as  such,"  against  the  express  language  aa 
we  have  quoted  it  from  Lord  Chelmsford.  And  we  think  that 
the  better  opinion  of  Lord  O'Hagan  was  represented  by  his  hesi- 
tancy in  agreeing  with  his  colleagues,  rather  than  in  his  agreeing 
with  them.  On  that  point  he  says  :  "  The  real  difficulty  which 
embarrasses  decision  has  arisen  on  the  findings  of  the  jury,  and 
the  form  of  the  reservation  by  which,  properly  understood,  we 
are  bound  to  abide.  And  unquestionably,  although  that  view  does 
not  appear  to  have  been  pressed  in  the  Court  of  Queen's  Bench,  I 
have  felt  the  force  of  the  objection  founded  on  the  findings  ;  and 
I  have  doubted  whether  some  of  the  judges  in  the  Exchequer  Cham- 
ber were  not  right  in  holding  themselves  coerced  by  the  verdict  to 
differ  from  the  learned  judges  of  the  Queen's  Bench,  with  whose 
conclusion  they  would  otherwise  have  concurred."  ^ 

And  it  must  be  borne  in  mind  that  the  House  of  Lords,  in 
holding  that  the  defendants,  who,  according  to  the  finding  of 
the  jury,  "  bought  the  cotton  in  question  as  agents  in  the  course 
of  their  business  as  brokers,"  and  "  dealt  with  the  goods  only 
AS  AGENTS  to  their  principals,"  ^  held  that  this  language  did  not 
mean  "  only  as  such  "  *  agents,  but  was  open  to  the  construc- 
tion that  they  did  not  buy  as  agents,  but  bought  as  principals ; 
and  it  is  only  on  the  absurdity  that  parties  who  "  bought  only 
as  agents,"  did  not  buy  "  only  as  such  "  agents,  that  the  case  can 
be  sustained.  Notwithstanding  such  holding,  we  state  the  law 
advisedly,  from  the  case  itself,  that,  as  in  the  facts  of  the  case  it- 
self, the  defendants  bought  and  dealt  with  the  goods  as  principals, 
and  were  thus  liable  for  a  conversion  on  those  facts  ;  but,  with 
reference  only  to  the  finding  of  the  jury,  notwithstanding  the 
manner  in  which  that  was  distorted,  one  who  buys  the  goods  and 
deals  with  them  only  as  an  agent,  as  the  jury  found  the  defendants 
did,  is  not  a  principal  and  is  not  guilty  of  a  conversion,  nor  liable 
in  trover,  and  the  case  so  far  as  it  holds  contrary  to  this  is,  un- 
questionably, wrongly  decided,  according  to  the  decision  of  the 
House  of  Lords  in  the  case  itself.® 

1  A  very  emphatic  intimation  was  made  ^  Hollinst).  Fowler,  L.  E.  7H.L.  p.  800. 

in  the  Privy  Council  the  other  day,  in  the  3  Jbid,^  at  p.  793. 

Bishop  of  Lincoln's  Case,  as  to  the  right  '  At  p.  800. 

of  reversing  wrong  decisions,  whether  of  ^  See   Fowler  v.  HoUins,   L.   R.  7  Q. 

the  Privy  Council  or  of  the  House  of  B.  616,  at  p.  620,  where  the  terms  of  the 

Lords.  leave  reserved  assumed,  in  accordance  with 
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_  Robinson  v.  Mollett  i  is  another  interesting  case,  in  which  a 
similar  conflict  took  place  in  the  opinions  of  the  judges  as  charac- 
terized Hollins  V.  Powler.2  While,  however,  we  are  very  strongly 
of  the  opinion,  as  we  have  shown,  that  the  latter  case  was  finally 
decided  by  a  complete  perversion  of  plain  English,  and  is,  as  it 
was  decided,  of  extremely  doubtful  authority,  Robinson  v.  Mollett, 
we  think,  was  decided  with  unquestionable  correctness.  The  case 
was  tried  before  Bovill,  C.  J.,  when  a  verdict  was  taken  for  the 
plaintiff,  subject  to  leave  reserved  to  enter  a  nonsuit.  In  the  Com- 
mon Pleas,3  the  judges  having  equally  divided,  the  verdict  was 
sustained.  On  appeal,  the  judges  in  the  Exchequer  Chamber « 
being  also  equally  divided,  the  judgment  of  the  Common  Pleas 
was  affirmed.     On  appeal  to  the  House  of  Lords,  the  judges  were 


the  finding  of  the  jury,  that  the  defend- 
ants had  "acted  throughout  honestly,  in 
the  ordinary  course  of  business,  having 
iought  and  paid  for  the  cotton  only  as 
AQENTS  for  M.,  and  having  dealt  with  the 
goods  ONLY  AS  AGENTS  to  forward  them  ;  " 
and  the  question  was,  under  such  an  as- 
sumed state  of  facts,  whether  the  defend- 
ants were  answerable  for  the  value  of  the 
cotton  as  having  converted  it  to  their 
own  use;  "the  defendants  to  be  at  lib- 
erty to  argue,  if  necessary,  that  the  sale 
by  Bayley,  under  the  circumstances,  gave 
a  good  title  to  a  bond  fide  purchaser  for 
value  without  notice."  The  rule  was 
moved  in  the  Queen's  Bench  on  three 
grounds  :  1.  That  the  verdict  was  against 
the  evidence ;  2.  Misdirection  ;  3.  On 
the  point  reserved.  The  court  refused  the 
rule  on  the  first  and  second  grounds.  As, 
on  principle  and  authority,  the  case  is  not 
arguable  on  the  ground  that  B.,  to  whom 
no  property  had  passed,  could,  under  the 
circumstances,  give  a  good  title  to  another, 
the  case  went  to  the  Exchequer  Chamber, 
and  to  the  House  of  Loi-ds,  hampered  with 
the  assumption  —  the  very  basis  of  the 
leave  reserved  —  that  the  defendants  had 
"  bought  and  paid  for  the  cotton  only  as 
agents,"  and  had  "dealt  with  the  goods 
07ili/  as  agents  to  forward  them."  And  in- 
asmuch as  the  case,  therefore,  does  on  the 
facts,  as  governed  by  the  terms  of  the 
leave  reserved,  decide,  that  one  who  has 
bought  and  paid  for  goods  only  as  an 
agent  for  another,  and  who  has  dealt  with 
the  goods  only  as  agent  to  forward  them, 
is  liable  in  trover  for  conversion  ;  accept- 
ing the  clear  and  express  reasoning  in  the 
case  itself  on  the  point,  in  the  House  of 
Lords,  we  think  it  is  palpable  that  it  is 
not,  as  an  abstract  principle,  law,  notwith- 
standing the  holding  to  the  contrary  in 
both  the  Exchequer  Chamber  and  in  the 
House  of  Lords,  —  that  one  who  buys  and 
pays  for  goods  only  as  an  agent  for  another, 


and  who  has  dealt  with  them  only  as  an 
agent  to  forward  them,  is  liable  in  trover  ; 
and  we  submit  that,  while  the  House  of 
Lords  nominally  decide  that  he  is  so  lia- 
ble, they  have  only  reached  such  a  conclu- 
sion by  such  a  complete  perversion  of 
language  as  to  make  the  case  itself  in  ef- 
fect decide,  that  a  person  who  has  dealt 
with  goods  as  named  in  the  leave  reserved, 
is  not  liable  in  trover  for  conversion.  We 
make  these  additional  remarks  because  the 
volume  of  the  Law  Reports  containing  the 
report  of  the  case  in  the  Exchequer  Cham- 
ber was  not  at  hand  when  we  examined  the 
report  of  the  case  as  decided  by  the  House 
of  Lords.  And  we  are  in  the  fullest  ac- 
cord with  the  judgments  of  Kelly,  C.  B., 
and  Brett,  J.  (with  whom  agreed  IJyles,  J. ), 
and  we  think  their  reasoning  in  the  case 
is  unanswerable.  We  think,  on  the  ques- 
tion which  they  had  to  decide,  their  con- 
clusions, that  the  defendants  were  not 
guilty  of  a  conversion,  inasmuch  as  they 
acted  only  as  brokers,  and  exercised  no 
dominion  over  the  cotton  in  their  own 
right  and  for  their  own  benefit ;  and  that  a 
possession  or  detention,  which  is  a  mere 
custody  or  mere  asportation  made  with- 
out reference  to  the  question  of  the  prop- 
erty in  chattels,  is  not  a  conversion  ;  and 
that  the  defendants,  acting  only  as  brokers 
by  negotiating  a  bargain  of  purchase  and 
sale,  and  by  passing  a  delivery  order,  were 
not  guilty  of  a  conversion,  —  is  not  only 
law,  but  that  it  is  sustained  as  law  by  the 
whole  reasoning  in  the  House  of  Lords, 
which  nominally  decided  the  reverse.  See 
Ross  V.  Johnson,  5  Burr.  2825  ;  Green- 
way  V.  Fisher,  1  C.  &  P.  190  ;  Fouldes 
V.  Willoughby,  8  M.  &  W.  540  ;  Lanca- 
shire Waggon  Co.  v.  Fitzhugh,  6  H.  &  N. 
502. 

1  L.  R.  7  H.  L.  802. 

2  Ibid.  757. 

»  L.  R.  5  C.  P.  646. 
4  L.  R.  7  C.  P.  84. 
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called  in,  who  were  divided  in  opinion,  four  against  three.  The 
House  of  Lords  unanimously  reversed  the  decision  of  the  courts 
below.  Notwithstanding  this  wonderful  conflict  of  opinion  among 
the  very  able  judges  acting  in  the  case,  the  correctness  of  the  de- 
cision of  the  House  of  Lords  is,  we  think,  entirely  beyond  doubt. 
The  facts  were  that  the  defendant  and  appellant,  Robinson,  a  mer- 
chant at  Liverpool,  gave  an  order  to  the  plaintiffs,  tallow-brokers 
in  Loudon,  on  April  2,  for  the  purchase  of  fifty  tons  of  tallow  at 
46s.  6(/.  On  April  29,  the  defendant  gave  the  plaintiffs  another 
order  to  purchase  200  tons  of  tallow,  100  for  him,  and  100  for  a 
friend  ;  the  whole  to  be  booked  to  him,  and  the  purchase  to  be 
made,  not  at  a  specified  price,  but  on  "  the  best  terms ; "  the 
orders  being  for  the  June  delivery.  The  plaintiffs  had  before 
bought,  and  afterwards  also  bought  from  various  persons,  consid- 
erable quantities  of  tallow,  none  specifically  for  defendant ;  but 
proposed  to  supply  the  whole  250  tons  at  the  June  delivery,  out  of 
their  various  purchases.  In  their  notes,  sent  immediately  after 
each  of  the  orders  had  been  received,  the  plaintiffs  said  :  "  We 
have  this  day  bought  for  your  account,"  and  signed  them,  with  the 
addition  of  the  words,  "  sworn  brokers."  The  price  of  tallow  fell 
in  the  market  between  the  date  of  the  orders  and  the  time  for 
June  delivery.  When  that  time  arrived,  the  plaintiffs  tendered 
250  tons  of  tallow,  but  the  defendant  refused  to  accept  the  tallow 
so  tendered.  The  plaintiffs  sold  the  tallow,  and  then  (suing  in 
their  own  names,  in  effect,  as  though  they  were  principals)  brought 
assumpsit  to  recover  the  difference  ;  insisting  that  they  were  en- 
titled to  do  so  in  virtue  of  the  established  usage  of  the  London 
tallow  market.  The  usage  relied  on  did  not  exist  in  Liverpool, 
and  was  unknown  to  the  defendant.  The  question  in  the  case 
was,  whether  the  appellant  was  bound  by  the  custom  merely  by 
the  employment  of  the  respondents  as  his  brokers  to  buy  for  him, 
and  from  their  having  purchased  in  the  London  market  the  quan- 
tity of  tallow  ordered.  The  House  of  Lords  held  that  he  was  not. 
Lord  Chelmsford,  in  his  judgment  in  the  House  of  Lords,  which 
was  concurred  in  by  his  able  colleagues,  deals  conclusively  with 
the  case.  The  following  brief  passages  in  his  judgment  go  to  the 
very  gist  of  the  matter :  "  The  effect  of  this  custom  is  to  change  the 
character  of  a  broker  who  is  an  agent  to  buy  for  his  employer, 
into  that  of  a  principal  to  sell  for  him.  No  doubt  a  person  em- 
ploying a  broker  may  engage  his  services  upon  any  terms  he 
pleases  ;  and  if  a  person  employs  a  broker  to  transact  for  him 
upon  a  market  with  the  usages  of  which  the  principal  is  unac- 
quainted, he  gives  authority  to  the  broker  to  make  contracts  upon 
the  footing  of  such  usages,  provided  they  are  such  as  regulate  the 
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mode  of  performing  the  contracts,  and  do  not  change  their  in- 
trinsic character.  ...  I  have  already  intimated  the  doubt  which 
I  entertam  whether  the  usage  of  the  London  tallow  trade  applies 
at  all  to  the  case  of  an  ordinary  transaction  between  broker  and 
prmcipal.  Assuming,  however,  that  it  does,  I  hesitate  to  say  that 
it  would  not  apply  in  the  case  of  persons  knowing  of  its  existence, 
and  employing  a  broker 'to  act  for  them  in  the  market  where  it 
prevails.  But  the  usage  is  of  such  a  peculiar  character,  and  is  so 
completely  at  variance  between  the  parties,  converting  a  broker  em- 
ployed to  buy,  into  a  principal  selling  for  himself,  and  thereby 
giving  him  an  interest  wholly  opposed  to  his  duty,  that  I  think  no 
person  who  is  ignorant  of  such  an  usage  can  be  held  to  have 
agreed  to  submit  to  its  conditions,  merely  by  employing  the  ser- 
vices of  a  broker,  to  whom  the  usage  is  unknown,  to  perform  the 
ordinary  and  accustomed  duties  belonging  to  such  employment."  1 
The  principle  on  which  the  case  was  decided  by  the  House  of 
Lords  was  virtually  conceded  by  all  the  judges,  so  many  of  whom, 
in  this  most  extreme  case,  failed  to  make  a  proper  application  to  it. 
Thus :  "It  is  an  elementary  proposition  that  a  custom  of  trade 
may  control  the  mode  of  performance  of  a  contract,  but  cannot 
change  its  intrinsic  character."  2  And,  per  Blackburn,  J. :  "  If  the 
terms  are  such  as  to  be  inconsistent  with  the  nature  of  the  employ- 
ment, so  that  if  they  prevailed  they  would  change  its  nature  alto- 
gether, I  think  they  should  be  rejected."  ^  It  was  on  the  clearest 
application  of  these  principles  that  the  House  of  Lords  reversed 
the  decision  of  the  courts  below.* 

1  L.  R.  7  H.  L.  at  p.  836  et  seq.  truth,  is  partly  express  and  in  writing  ; 

2  Per  Willes,  J.,  Ibid.,  at  p.  818.  partly  implied  or  understood,  and  unwrit- 
8  Ibid.,  at  p.  819.  ten.  But,  in  these  cases,  a  restriction  is 
*  The  principle  governing  this  case  is  established  on  the  soundest  principle,  that 

well  laid  down  by  Coleridge,  J. ,  in  Brown  the  evidence  received  mud  not  be  of  a 
V.  Byrne,  3  El.  &  B.  703,  715,  thus  :  particular  which  is  repugnant  to,  or  incon- 
"  Mercantile  contracts  are  very  com-  sistent  with,  the  wrUten  contract.  Merely 
monly  framed  in  a  language  peculiar  to  that  it  varies  the  apparent  contract  is  not 
raerciiants  ;  the  intention  of  the  parties,  enough  to  exclude  the  evidence ;  for  it  is 
though  perfectly  well  known  to  them-  impossible  to  add  any  material  incident  to 
selves,  would  often  be  defeated  if  this  lau-  the  written  terms  of  a  contract  without 
guage  were  strictly  construed  according  to  altering  its  effect,  more  or  less.  Neither, 
its  ordinary  import  in  the  world  at  large  ;  in  the  construction  of  a  contract  among 
evidence,  therefore,  of  mercantile  custom  merchants,  tradesmen,  or  others,  will  the 
and  usage  is  admitted  in  order  to  expound  evidence  be  excluded  because  the  words 
it  and  arrive  at  its  true  meaning.  Again,  are  in  their  ordinary  meaning  unambigu- 
in  all  contracts,  as  to  the  subject-matter  ous  ;  for  the  principle  of  admission  is, 
of  which  known  usages  prevail,  parties  that  words  perfectly  unambiguous  in  their 
are  found  to  proceed  with  the  tacit  as-  ordinary  meaning  are  used  by  the  con- 
sumption of  these  usages  ;  they  commonly  tractors  in  a  different  sense  from  that, 
reduce  into  writing  the  special  particulars  What  words  more  plaiu  than  '  a  thou- 
of  their  agreement,  but  omit  to  specify  sand,'  'a  week,'  'a  day'?  Yet  the  cases  are 
these  known  usages,  which  are  included  familiar  in  which  '  a  thousand '  has  been 
however,  as  of  course,  by  mutual  under-  held  to  mean  twelve  hundred  ;  '  a  week,' 
standing  ;  evidence  therefore  of  such  in-  a  week  only  during  the  theatrical  season  ; 
cidents  is  receivable.     The  contract,   in  'a  day,' a  working  day.     In  such  cases  the 
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Armstrong  v.  Stokes,^  in  the  Queen's  Bench,  decides  that  a 
vendor,  who  has  given  credit  to  an  agent,  believing  him  to  be  the 
principal,  cannot  recover  against  the  undisclosed  principal,  if  the 
principal  has  bond  fide  paid  the  agent  at  a  time  ■when  the  vendor 
still  gave  credit  to  the  agent,  and  knew  of  no  one  else  as  principal. 

In  this  case,  R.  &  Co.  were  commission  merchants,  acting  some- 
times for  themselves  and  sometimes  as  agents.  The  plaintiff,  a 
merchant,  had  had  dealings  with  them,  and  had  never  inquired 


eviiknce  neither  adds  to,  nor  qualifies  nor 
contradicts  the  written  contract  ;  it  only 
ascertains  it,  by  expounding  the  language." 
See  Webb  v.  Plummer,  2  B.  &  Aid.  746  ; 
Hutton  V.  Warren,  1  M.  &  W.  i66  ;  Smith 
V.  Wilson,  3  B.  &  Ad.  728  ;  Grant  u.  Mad- 
dox,  15  M.  &  W.  737;  Cochran  v.  Ketberg, 
5  Esp.  121  ;  Trueman  v.  Loder,  11  A.  & 
E.  598  ;  Anderson  u.  Pitcher,  2  B.  &  P. 
164,  168  ;  Spartati  v.  Benecke,  10  C.  B. 
212;  Syers  v.  Jonas,  2  Ex.  116  ;  Wiggles- 
worth  V.  Dallison,  1  Doug.  201  ;  Ford  v. 
Yates,  2  M.  &  G.  549  ;  Blackett  v.  Royal 
Ex.  Ass.  Co.,  2  C.  &  J.  244,  249.  In 
Trueman  v.  Loder,  11  A.  &  E.  589,  Lord 
Denman  says:  "Evidence  of  the  prevail- 
ing custom  is  supposed  to  show  that  both 
parties  had  in  their  contemplation  more 
than  appears  in  the  writing  ;  but  suppos- 
ing them  both  to  have  not  only  contem- 
plated, but  distinctly  expressed,  in  the 
plainest  words,  that  they  considered  their 
contract  to  include  a  provision  not  to  be 
found  in  the  paper,  still  the  evidence  can- 
not be  introduced  into  the  cause.  Custom 
of  trade  has  been  supposed  to  form  a  vir- 
tual exception  to  this  well-known  rule  ; 
but  the  cases  go  no  farther  than  to  permit 
the  explanation  of  words  used  in  a  sense 
different  from  their  ordinary  meaning,  or 
the  addition  of  known  terms  not  incon- 
sistent with  the  written  contract."  The  law 
is  laid  down  to  the  same  effect  bv  Parke, 
B.,  in  Hutton  v.  Warren,  1  M.  &'W.  466, 
475:  "It  has  long  been  settled  that, 
in  commercial  transactions,  extrinsic  evi- 
dence of  custom  and  usage  is  admissible 
to  annex  incidents  to  written  contracts, 
in  matters  with  respect  to  which  they  are 
silent.  The  same  rule  has  also  been  ap- 
plied to  contracts  in  other  transactions  of 
life,  in  which  known  usages  have  been 
established  and  prevailed  ;  and  this  has 
been  done  upon  the  principle  of  presump- 
tion that,  in  such  transactions,  the  parties 
did  not  mean  to  express  the  whole  of  the 
contract  by  which  they  intended  to  be 
bound,  but  a  contract  with  reference  to 
those  known  usages.  .  .  .  Accordingly,  in 
Wigglesworth  v.  Dallison,  1  Doug.  201, 
afterwards  affirmed  in  a  writ  of  error,  the 
tenant  was  allowed  an  away-going  crop, 
though  there  was  a  formal  lease  under 


seal.  There  the  lease  was  entirely  silent 
on  the  subject  of  such  a  right,  and  Lord 
Mansfield  said,  that  the  custom  did  not 
alter  or  contradict  the  lease,  but  only 
superadded  something  to  it.  This  ques- 
tion subsequently  came  under  the  consid- 
eration of  the  Court  of  King's  Bench,  in 
the  case  of  Senior  v.  Armitage,  Holt,  197. 
In  that  case,  which  was  an  action  by  a 
tenant  against  his  landlord  for  a  compen- 
sation for  seed  and  labor  under  the  de- 
nomination of  tenant-right,  Mr,  Justice 
Bayley,  on  its  appearing  that  there  was 
a  written  agreement  between  the  parties, 
nonsuited  the  plaintiff.  The  court  after- 
wards set  aside  the  nonsuit,  and  held,  as 
appears  by  a  manuscript  note  of  that 
learned  judge,  that,  though  there  was  a 
written  contract  between  landlord  and 
tenant,  the  custom  of  the  country  would 
be  still  binding,  if  not  inconsistent  with 
the  terinsof  such  written  contract ;  and  that 
not  only  all  common-law  obligations,  but 
those  imposed  by  custom,  were  in  full  force 
where  the  contract  did  not  vary  them." 
See  further.  Sweeting  w.  Pearee,  7  C.  B.  n.  s. 
449  ;  Lampleigh  v.  Braithwait,  Hob.  105  ; 
Sutton  V.  Tatham,  10  A.  &  E.  27  ;  Taylor 
V.  Stray,  2  C.  B.  N.  s.  175,  197  ;  .  Eose- 
warue  v.  Billing,  15  C.  B.  N.  s.  316  ;  Bay- 
liffe  V.  Buttern-orth,  1  Ex.  425  ;  Greaves 
V.  Legg,  11  Ex.  642  ;  2  H.  &  N".  210  ; 
Humphrey  v.  Dale,  7  E.  &  B.  266  ;  E.  B. 
&  E.  1004  ;  Wallt).  Cockerell,  10  H.  L.  C. 
229  ;  Fawkes  v.  Lamb,  81  L.  J.  Q.  B.  98  ; 
Hall  u.  Janson,  4  E.  &  B.  500  ;  Salo- 
mons u.  Pender,  3  H.  &  C.  639  ;  Boa- 
tock  V.  Jardine,  lb.  700  ;  Sharman  v. 
Brandt,  L.  R.  6  Q.  B.  720  ;  Stultey  v. 
Dickey,  5  Binn.  287  ;  Barber  v.  Bruce,  3 
Conn.  9  ;  Bank  of  tlolumbla  v.  Fitzhugh, 

1  Harr.  &  G.  239  ;   Haven  v.  Wentworth, 

2  N.  H.  93  ;  United  States  v.  Arredondo, 
6  Pet.  715  ;  Simpson  v.  Gazzam,  6  Port. 
123  ;  The  Reeside,  2  Sumn.  569  ;  Cooper 
V.  Kane,  19  Wend.  386  ;  Shaww.  Mitchell, 
2  Mete.  65;  Eaton  v.  Smith,  20  Pick.  250; 
Wayne  v.  Steamboat  General  Pike,  16 
Ohio,  421  ;  Inglebright  v.  Hammond,  19 
Ohio,  337  ;  Foye  v.  Leighton,  2  Fost. 
71.  See  further,  in  a  later  volume  of  this 
work,  on  Custom  and  Usage. 

1  L.  E.  7  Q.  B.  598. 
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On  June  15,  plaintiff  contracted  to  sell  to  R.  &  Co    200 

fhirTv/  '^'f '^f  ,.^*  ^  «^^t^i"  P™e,  payment  to  be  made  in 
thirty  days  after  dehvery,  with  a  discount  of  1^  per  cent.     Plain- 
tiff  delivered  the  shirtings  (which  were  gray  or  unbleached  shirt- 
ings)   and  the  payment  ought  to  have  been  made  on  Friday 
Aug  25      On  the  24th,  R.  &  Co.  asked  for  delay  till  the  next  payl 
day   feept.  1 ;  and  whilst  plaintiff  was  considering  what  to  do  R 
&  Co.,  on  Aug.  30,  stopped  payment.     It  turned  out  that  R.  & 
Co.  had  bought  the  goods  for  defendants,  under  the  following  cir- 
cumstances :    Defendants,  merchants,  had  been  in  the   habit  of 
giving  orders  to  R.  &  Co.,  for  white  and  gray  shirtings.     When 
white  were  ordered,  R.  &  Co.  went  into  the  market,  bought  gray 
shirting,  had  them  bleached,  and  charged  defendants  with  the 
price  of  the  gray  shirtings  and  one  per  cent,  on  the  aggregate  as 
their  commission,  with  the  charges  of  packing,  etc.     In  previous 
transactions,  defendants  had  always  paid  R.  &  Co.,  generally  in 
cash,  i.  e.,  on  the  next  weekly  pay-day,  and  had  never  been  brought 
into  communication  with  those  who  supplied  or  those  who  bleached 
the  goods.     In  the  present  case,  defendants  gave  a  verbal  order 
for  200  pieces  of  white  shirtings,  the  price  not  being  named  nor 
the  mode  of  payment.     R.  &  Co.  having  received  the  gray  shirt- 
ings from  plaintiff,  got  them  bleached  and  sent  them  to  defend- 
ants, charging  the  price  at  which  they  had  bought  of  plaintiff,  — 
the  cost  of  bleaching  and  one  per  cent,  on  the  aggregate  of  those 
two  sums,  with  the  charges  of  packing,  etc.,  and  defendants,  with 
perfect  good  faith,  paid  R.  &  Co.  on  the  next  pay-day  after  they 
received  them,  viz.,  on  Aug.  11.     On  the  above  facts,  the  court, 
having  power  to  draw  inferences,  held  that  the  delay  of  plaintiff 
in  taking  no  steps  between  the  25th  and  the  30th  of  August  was 
not  laches  such  as  would  have  precluded  him,  if  otherwise  entitled, 
from  recovering  payment  from  defendants  ;  but  that,  —  assuming 
that  there  was  authority  from  the  course  of  dealing  between  defend- 
ants and  R.  &  Co.,  to  establish  privity  of  contract  between  defend- 
ants and  those  from  whom  R.  &  Co.  obtained  the  goods,  —  after 
the  bond  fide  payment  by  defendants  to  R.  &  Co.,  at  a  time  when 
plaintiff  still  gave  sole  credit  to  R.  &  Co.,  and  knew  of  no  one 
else   as   principal,   plaintiff   could   not   recover   the  price   from 
defendants.^ 

1  This  case  was  decided  on  the  princi-  sonally  liable,  it  does  not  follow  that  the 

pie  laid  down  in  Thompson  v.  Davenport,  principal  may  not  be  liable  also,  subject 

9  B.  &  C.  86,  by  Bayley,  J.:   "Where  a  to  this   qualification,   that   the   priucipal 

purchase  is  made  by  an  agent,  the  agent  shall   not  be   prejudiced   by  being  made 

does   not   of  necessity  so  contract   as  to  personally  liable  if  the  justice  of  the  case 

make  himself  personally  liable  ;   but  he  is  that  he  should  not  be  personally  liable, 

may  do  so.     If  he  does  make  himself  per-  If  the  principal  has  paid  the  agent,  or  If 
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In  a  very  recent  case  (a.  d.  1887)  the  effect  of  usage  in  mak- 
ing brokers  personally  liable,  where  they  contracted  as  brokers, 


the  state  of  the  accounts  between  the 
agent  here  and  the  principal  would  make 
it  unjust  that  the  seller  should  call  on  the 
principal,  the  fact  of  payment  or  such  a 
state  of  accounts  would  be  an  answer  to 
the  action  brought  by  the  seller  where  he 
had  looked  to  the  responsibility  of  the 
agent."  See  Smethurst  v.  Mitchell,  1  E. 
&  E.  622  ;  Hx  parte  White,  L.  R.  6  Ch. 
App,  397 ;  Bostock  v.  Jardine,  3  H.  &  C. 
700  ;  Horsfall  </.  Fauntleroy,  10  B.  &  C. 
755  ;  MoUett  v.  Robin.son,  L.  R.  7  C.  P. 
119;  Rail  ton  u.  Hodgson,  and  Peele  i/. 
Hodgson,  i  Taunt.  575,  577,  n.  ;  Waring 
v.  Favenck,  1  Camp.  85;  Kymer  v.  Suwer- 
iCropp,  1  Camp.  109  ;  Kemble  v.  Atkins, 
Holt,  427;  Higgins  v.  Senior,  8  M.  &  W. 
844;  Smyth  v.  Anderson,  7  C.  B.  39.  See 
Curtis  V.  Williamson,  L.  R.  10  Q.  B.  57, 
stated  ante,  p.  548,  and  lb.  note  2.  In 
Smyth  V.  Anderson,  7  C.  B.  39,  Wilde, 
C.  J.,  told  the  jury  "that  if  a  merchant 
sells  goods  to  another  in  ignorance  that 
he  buys  as  an  agent,  or  knowing  that  he 
is  an  agent,  being  uninformed  as  to  the 
name  of  his  principal,  although  the  seller 
may  in  the  first  instance  have  adopted  the 
actual  buyer,  yet  when  he  discovers  for 
whom  the  goods  were  bought  he  is  at  lib- 
erty to  adopt  the  principal  as  his  debtor, 
and  charge  him,  —  that  is,  provided  the 
principal  has  not  in  the  interim  paid  his' 
agent.  The  seller  cannot  upon  discover- 
ing the  true  character  of  the  transaction 
charge  the  principal,  to  whom  he  did  not 
give  credit  in  the  first  instance,  to  the 
prejudice  of  the  principal,  with  reference 
to  the  state  of  accounts  between  him  and 
his  agent."  This  charge  was  sustained  by 
the  court.  But  in  Heald  v.  Kenworthy, 
10  Ex.  739,  it  was  held  that  where  a  prin- 
cipal authorizes  his  agent  to  pledge  his 
credit,  and  the  latter  makes  a  purchase 
on  his  behalf,  and  thereby  creates  a  debt, 
the  principal  is  not  discharged  by  pay- 
ment to  the  agent,  if  the  money  is  not 
paid  over  to  the  seller,  unless  the  latter  by 
his  conduct  makes  it  unjust  that  the  prin- 
cipal should  be  sued;  as,  for  example, 
where  the  seller  by  his  words  or  conduct 
induces  the  principal  to  believe  that  a 
settlement  has  been  come  to  between  the 
seller  and  the  agent,  in  consequence  of 
which  the  principal  pays  the  amount  of 
the  debt  to  the  agent.  In  Armstrong  i;. 
Stokes,  L.  R.  7  Q.  B.  603,  Blackburn,  J., 
says :  "The  first  point  depends  on  a  ques- 
tion of  fact,  viz. ,  what  was  the  authority 
really  given  to  J.  and  0.  Ryder  [the  al- 
leged  agents]  by  the  defendants  ?  It  is, 
we  think,  too  firmly  established  to  be  now 
questioned  that  where  a  person  employs 


another  to  make  a  contract  of  purchase 
for  him  he,  as  principal,  is  liable  to  the 
seller,  though  the  seller  never  heard  of  his 
existence,  and  entered  into  the  contract 
solely  on  the  credit  of  the  person  whom 
he  believed  to  be  the  principal,  though 
in  fact  he  was  not.  It  has  often  been 
doubted  whether  it  was  originally  right  so 
to  hold  [see  our  remarks  on  this  in  dis- 
cussing the  non-liability  of  a  foreign  prin- 
cipal. Ante,  p.  515,  n.];  but  doubts  of  this 
kind  come  now  too  late;  for  we  think  that 
it  is  established  law  that  if  on  the  failure 
of  the  person  with  whom  alone  the  vendor 
believed  himself  to  be  contracting,  the 
vendor  discovers  that  in  reality  there  is 
an  undisclosed  principal  behind,  he  is  en- 
titled to  take  advantage  of  this  unex- 
pected godsend,  and  is  not  put  to  take  a 
dividend  from  the  estate  of  him  with  whom 
alone  he  believed  himself  to  be  contract- 
ing, and  to  whom  alone  he  gave  credit, 
and  to  leave  the  trustees  of  that  estate  to 
settle  with  the  undisclosed  principal,  sub- 
ject to  all  mutual  credits  and  equities  be- 
tween them.  He  may  recover  the  price 
himself  direct  from  the  principal,  subject 
to  an  exception,  whicl)  is  not  so  well  es- 
tablished as  the  rule,  and  is  not  very  ac- 
curately defined,  viz.,  that  nothing  has 
occurred  to  make  it  unjust  that  the  un- 
disclosed principal  should  be  called  upon 
to  make  the  payment  to  the  vendor." 
This  is  very  unsatisfactory,  and  shows  the 
absence  of  any  sound  and  intelligible  prin- 
ciple governing  the  cases  which  establish 
either  the  rule  or  the  exception.  Black- 
burn, J.,  then  discusses  the  question  as  to 
whether  there  was  any  privity  of  contract 
between  the  plaintiff  and  defendant,  and 
incidentally  mentions  the  case  of  a  foreign 
principal  and  a  home  agent,  in  order  to 
show  that  there  may  be  a  case  where  an 
undisclosed  principal  is  not  liable,  on  dis- 
covery, to  the  vendor  for  the  purchases  by 
the  agent.  The  illustration,  however,  from 
that  point  of  view  we  do  not  consider  a 
good  one.  We  have  already  considered 
that  question  [see  ante,  507  et  seq.],  and 
think  that  the  distinction  taken,  as  a  mat- 
ter of  law,  is  not  well  founded.  In  this 
country  the  different  States  in  all  analo- 
gous cases  are  treated  as  foreign  to  each 
other,  and  yet,  we  apprehend,  the  exist- 
ence of  such  a  rule,  as  applicable  to  the 
different  States,  has  never  been  so  much 
as  mooted.  And  in  England,  too,  in  the 
important  case  of  Smyth  v.  Anderson, 
7  C.  B.  21,  the  purchaser  of  the  goods 
was  a  merchant  residing  abroad,  and  he 
was  only  held  not  liable  for  the  goods  be- 
cause, having  bought  the  goods  through 
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was  considered  and  decided.     An  action  was  brought  against  the 
defendants,  who  were  hop-brokers,  to  recover   damages  for  the 


an  agent,  he  in  good  faith  had  paid  his 
agent  through  whom  the  transaction  was 
carried  out,  without  any  demand  having 
been  in  the  mean  time  made  upon  him  for 
payment  by  the  vendors,  or  notice  by 
them  that  they  looked  to  him  for  pay- 
ment. We  think  the  rationale  of  Smyth 
V.  Anderson  justifies  that  which  Bigelow, 
C.  J.,  implied  when  he  said  in  Bray  v. 
Kettell,  1  Allen,  80,  83,  and  with  which 
we  fully  concur,  that  no  case  had  held 
that  the  foreign  principal  was  not  as  lia- 
ble as  the  home  principal  on  the  contract 
made  by  his  agent.  We  think  the  true 
principle  governing  the  cases,  as  Smyth 
11.  Anderson  and  Armstrong  v.  Stokes  in 
effect  show,  is  quite  as  applicable  in  the 
one  case  as  in  the  other.  And  we  think, 
too,  that  the  principle  decided  in  both 
of  these  cases  is  correct,  and  is  applicable 
to  such  questions  between  principals,  and 
between  principal  and  agent  generally, 
with  no  more  limitation  in  principle  to 
a  foreign  purchaser  than  to  a  home  pur- 
chaser. We  think  that  principle  is  well 
and  accurately  stated  by  Bayley,  J.,  in 
Thompson  v.  Davenport,  9  B.  &  C.  86,  as 
quoted  in  this  note,  and  by  Lord  Tenter- 
den  in  the  same  case,  as  follows  :  "  I  take 
it  to  be  a  general  rule  that  if  a  person 
sells  goods,  supposing  that  at  the  time  of 
the  contract  he  is  dealing  with  a  princi- 
pal, but  afterwards  discovers  that  the  per- 
son with  whom  he  has  been  dealing  is  not 
the  principal  in  the  transaction,  but  agent 
for  a  third  person,  though  he  may  in  the 
mean  time  have  debited  the  agent  with  it, 
he  may  afterwards  recover  the  amount  from 
the  real  principal,  subject,  however,  to  this 
qualiftcation,  that  the  state  of  the  account 
between  the  principal  and  the  agent  is  not 
altered  to  the  prejudice  of  the  principal." 
Or,  as  is  even  more  clearly  stated  by  Bay- 
ley,  J.,  as  we  have  quoted,  "  If  the  prin- 
cipal has  paid  the  agent,  or  if  the  state  of 
the  accounts  between  the  agent  here  and 
the  principal  would  make  it  unjust  that 
the  seller  should  call  on  the  principal,  the 
fact  of  payment  OR  such  a  state  of  accownts 
would  be  an  answer  to  the  action  brought 
by  the  seller  where  he  had  looked  to  the 
responsibility  of  the  agent."  This,  we 
think,  is  law ;  but  there  have  been  dicta 
which,  if  applied  to  such  cases  as  those  we 
have  been  considering,  are  very  far  other- 
wise. Thus  in  Kymer  v.  Suwercropp, 
1  Camp.  109,  112,  Lord  Ellenborough 
says :  "A  person  selling  goods  is  not  con- 
fined to  the  credit  of  a  broker  who  buys 
them,  but  may  resort  to  the  principal  on 
whose  account  they  are  bought ;  and  he  is 
no  more  affected  by  the  state  of  accounts 


between  the  two  than  I  should  be  were  I 
to  deliver  goods  to  a  man's  servant  pursu- 
ant to  his  order,  by  the  consideration  of 
whether  the  servant  was  indebted  to  the 
master  or  the  master  to  the  servant.     If 
he  lets  the  day  of  payment  go  by  he  may 
lead  the  principal  into  a  supposition  that 
he  relies  solely  on  the  broker ;  and  if  in 
that  case  the  price  of  the  goods  has  been 
paid  to  the  broker,  on  account  of  this  de- 
ception the  principal  shall  be  discharged." 
In  this  case  the  brokers  bought  the  goods 
in  their  own  name,  to  whom  also  the  war- 
rants for  the  delivery  of  the  goods  were 
given,  on  which  the  goods  were  obtained 
from  the  warehouse,  the  defendant  not  be- 
ing known  in  the  matter  by  the  vendors, 
and  he  having  accepted  the  brokers'  bill 
for  the  goods  on  receiving  them.     Obvi- 
ously this  is  a  very  different  case  from  that 
assumed  by  Lord  Ellenborough  of  deliver- 
ing "goods  to  a  man's  servant  pursuant 
to  his  order."    Then  the  agent  in  this  case 
was  not  a  factor  or  commission  merchant, 
but  a  broker,  with  reference  to  whom  a 
distinction  is  made  in  some  of  the  cases. 
See  Kerable  v.  Atkins,  Holt  N.  P.  427 
Higgins  V.  Senior,  8  M.  &  W.  at  p.  844 
There  is  also  the  case  of  Heald  v.  Ken 
worthy,   10  Ex.   739,  containing   expres 
sions  by  Parke,   B.,  which  are  concurred 
in  by  Pollock,  C.  B.,  and  Alderson,  B., 
which,  disconnected  from  their  context,  are 
liable  to  be  misunderstood.      See  Arm- 
strong V,  Stokes,  L.  R.  7  Q.  B.  at  p.  609, 
stated  infra.     The  case  of  Heald  «.  Ken- 
worthy  came  up  on  a  demurrer  to  a  very 
badly  framed  plea,  which,  while  admitting 
the  purchase  of  the  goods  by  the  agent  from 
the  plaintiffs  on  behalf  of  the  defendant,  al- 
leged that  the  sale  was  made  to  the  agent 
on  the  agent's  own  credit,  and  that  the 
defendant  had  paid  the  agent.     There  was 
probably  suflBcient  in  the  plea  to  justify 
the  court  holding  as  they  did,  that  where 
a  principal  authorizes  his  agent  to  pledge 
his  credit,  and  the  latter  makes  a  purchase 
oil  his  behalf,  and  thereby  creates  a  debt 
(that  is,  by  the  principal  to  the  seller), 
the  principal  is  not  discharged  by  pay- 
ment to  the  agent  if  the  money  is  not  paid 
over  to  the  seller,  unless  the  latter  by  his 
conduct  makes  it  unjust  that  the  prin- 
cipal  should   be   sued  ;   as,   for  example, 
where  the  seller  by  his  words  or  conduct 
induces  the  principal  to  believe  that  a 
settlement  has  been  come  to  between  the 
seller  and  the  agent,  in  consequence  of 
which  the  principal  pays  the  amount  of 
the  debt  to  the  agent.     The  whole  case 
proceeds  on  the  ground  that  the  plea  ad- 
mits that  the  goods  were   purchased  on 
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non-delivery  of  hops  equal  to  sample,  sold  under  a  written  con- 
tract in  the  following  terms :  "  Sold  by  0.  &  T.  [the  defendants] 


the  credit  of  the  principal.  Thus  Martin, 
B.  :  "  Here  the  defendanl  authorized  his 
agent  to  pledge  his  credit.  The  case  differs 
from  that  where  a  servant  is  sent  with  the 
money  in  his  hand  to  make  a  purchase, 
for  there  the  master  gives  no  authority  to 
his  servant  to  pledge  his  credit."  So,  Pol- 
look,  C.  B. :  "A  person  employs  his  agent 
to  purchase  goods  for  him,  with  authority 
to  pledge  his  credit.  The  agent  does  so, 
and  thus  creates  a  debt ;  and  I  agree  with 
the  remark  made  by  my  brother  Parke  that 
all  the  cases  in  which  the  principal  has 
been  held  to  be  discharged  are  cases  in 
which  the  seller  has  enabled  the  agent  to 
misrepresent,  or  where  the  agent  by  some 
conduct  adopted  by  the  seller  has  placed 
his  principal  in  a  worse  situation  than 
that  he  ought  to  be  in."  Parke  and  Al- 
derson,  BB.,  are  to  the  same  effect.  This 
is  very  far  from  sustaining  the  very  gen- 
eral language  of  Lord  Ellen  borough  in 
Kymer  v.  Suwercropp,  1  Camp.  109;  treat- 
ing the  word  "broker"  as  synonymous 
with  agent  or  facto%  In  a  note  (Addenda, 
p.  180,  c,  pi.  8)  to  1  Camp,  we  lind  the 
following:  "In  Kymer  v.  Suwercropp  a 
rule  for  a  new  trial  was  discharged  on  the 
ground  that  the  defendant  had  not  prop- 
erly substantiated  the  fact  that  he  had 
paid  the  broker  for  the  coffee  delivered  to 
him."  This,  of  course,  of  itself  greatly 
weakens  the  force  of  Lord  Ellenborough's 
mere  nisi  prius  ruling. 

What  was  said  in  Heald  v.  Kenworthy, 
10  Ex.  739,  was  based  on  the  fact  that 
the  principal  bad  authorized  the  pledge  of 
his  (the  principal's)  credit,  by  the  agent. 
This  is  evident,  not  only  by  what  we  have 
quoted,  but  by  the  case  of  the  foreign 
principal,  put  by  Parke,  B. :  "Where  the 
seller  deals  with  an  agent  resident  in  this 
country,  and  acting  for  a  foreign  principal, 
the  presumption  is,  that  the  seller  does 
not  contract  with  the  foreigner  and  trust 
him,  but  with  the  party  with  whom  he 
makes  the  bargain.  That  is  a  question  of 
fact  and  not  of  law."  We  think  that 
here  we  find  a  basis  on  which  the  whole 
doctrine  can  rest ;  thus,  where  the  prin- 
cipal has  authorized  the  agent  to  pledge 
the  principal's  credit  in  the  purchase  of 
goods,  "  if  the  conduct  of  the  seller  would 
make  it  unjust  for  him  to  call  upon  the 
buyer  for  the  money  ;  as,  for  example, 
wrhere  the  principal  is  induced  by  the 
conduct  of  the  seller  to  pay  his  agent  the 
money  on  the  faith  that  the  agent  and 
seller  have  come  to  a  settlement  on  the 
matter  ;  or  if  any  representation  to  that 
effect  is  made  by  the  seller  either  by  words 
or  conduct,  the  seller  cannot  afterwards 


throw  off  the  mask  and  sue  the  principal. 
It  would  be  unjust  for  him  to  do  so." 
Per  Parke,  B.,  iu  Heald  v.  Kenworthy,  10 
Ex.  at  p.  746.  "But  I  think,"  continues 
Parke,  B.,  "that  there  is  no  case  of  this 
kind  where  the  plaintiff  has  been  pre- 
cluded from  recovering,  unless  he  has  in 
some  way  contributed  either  to  deceive 
the  defendant  or  to  induce  him  to  alter 
his  position."  But,  on  the  other  hand, 
whether  the  principal  is  a  foreign  resident, 
as  in  Smyth  v.  Anderson,  7  C.  B.  21  ;  or 
a  home  resident,  as  in  Armstrong  v.  Stokes, 
L.  R.  7  Q.  B.  598,  and  the  principal  has 
not  authorized  the  agent  to  pledge  the 
principal's  credit,  and  the  credit  has  been 
given  by  the  seller  to  the  agent  (the  prin- 
cipal not  being  disclosed),  and  by  the 
agent  to  his  principal  :  there,  if  it  be 
sought  to  bind  the  principal,  on  his  dis- 
covery, we  think  the  language  of  Lord 
Tenterden  and  Bayley,  J.,  in  "Thomson  v. 
Davenport,  9  B.  &  C.  86,  is  applicable. 
Thus,  by  the  former :  "  I  take  it  to  be  a 
general  rule,  that  if  a  person  sells  goods 
supposing  that  at  the  time  of  the  contract 
he  is  dealing  with  a  principal,  but  after- 
wards discovers  that  the  person  with  whom 
he  has  been  dealing  is  not  the  principal  in 
the  transaction,  but  agent  for  a  third  per- 
son, though  he  may  in  the  mean  time  have 
debited  the  agent  with  it,  he  may  after- 
wards recover  the  amount  from  the  real 
principal ;  subject,  however,  to  this  quali- 
fication, that  the  state  of  the  account  be- 
tween the  principal  and  the  agent  is  not 
altered  to  the  prejudice  of  the  principal." 
And  by  Bayley,  J.  :  "Where  a  purchase 
is  made  by  an  agent,  the  agent  does  not 
of  necessity  .so  contract  as  to  make  him- 
self personally  liable  ;  but  he  may  do  so. 
If  he  does  make  himself  personally  liable, 
it  does  not  follow  that  the  principal  may 
not  be  liable  also,  subject  to  this  qualifica- 
tion, that  the  principal  shall  not  be  pre- 
judiced by  being  made  personally  liable, 
if  the  justice  of  the  case  is  that  he  should 
not  be  personally  liable.  If  the  principal 
has  paid  the  agent,  or  if  the  state  of  the 
accounts  between  the  agent  here  and  the 
principal  would  make  it  unjust  that  the 
seller  should  call  on  the  principal,  the  fact 
of  payment,  or  such  a  state  of  accounts, 
would  be  an  answer  to  the  action  brought 
by  the  seller  where  he  had  looked  to  the 
responsibility  of  the  agent." 

We  think  this  fully  sustains  the  dis- 
tinction we  have  taken,  and  that  it  is 
sustained,  in  principle,  not  only  by  the 
well-decided  cases  of  Smyth  v.  Anderson, 
7  C.  B.  21,  and  Armstrong  v.  Stokes,  L. 
R-  7  Q.  B.  598  ;  but,  keeping  in  view  the 
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to  P.  S.  &  Co.  [the  plaintiffs],  for  and  on  account  of  owner,  100 
bales  hops,"  etc.,  signed  by  the  defendants,  "  0.  &  T."    At  the 


distinction  we  have  made,  by  all  the  well- 
decided  cases  on  the  question  in  England 
or  in  this  country.  We  think  that  that 
very  able  English  jud^e,  Blackburn,  J., 
scarcely  does  justice  to  Pollock,  C.  B.,  and 
Parke  and  Alderson,  BB.,  in  the  views 
which  they  expressed  in  Heald  v.  Ken- 
worthy,  10  Ex.  739,  745.  As  we  have 
shown  by  the  extracts  we  have  made, 
they,  in  deciding  on  the  demurrer  in  the 
case,  treated  it  as  a  case  where  the  prin- 
cipal had  authorized  the  pledge  of  his 
credit.  Thus,  in  a  few  words,  Alderson, 
B.,  dealing  with  that  question,  says  :  "  It 
is  clear  that  the  defendant,  who  is  prin- 
cipal in  the  transaction,  authorized  the 
agent  to  contract  the  debt  on  his  account ; 
the  defendant  afterwards  paid  his  agent 
money,  which,  however,  he  did  not  pay 
over  to  the  plaintiffs.  Now  the  defendant 
is  not  excused  fi-om  seeing  that  the  plain- 
tiffs are  paid,  unless  the  latter  by  their 
acts  induced  the  defendant  to  make  the 
payment  to  their  agent.  Where  the  seller 
ti'usts  the  agent  only,  and  says  that  he 
will  consider  him  as  the  only  party  liable, 
the  agent  alone  is  responsible,  and  the 
seller  cannot  proceed  against  the  principal. 
But  there  must  be  some  act  on  the  part  of 
the  creditor  to  warrant  us  in  saying  that 
the  payment  by  the  debtor  to  his  agent  is  to 
he  treated  as  a  payment  to  the  creditor. 
Where  a  creditor  by  his  conduct  induces 
the  debtor  to  pay  a  third  party,  and  there- 
by alters  his  debtor's  position,  it  would  be 
unjust  to  call  upon  the  debtor  to  pay  the 
amount  of  the  debt  to  his  creditor." 

This  is  a  very  different  case  from  that 
where  the  credit  has  been  given  by  the 
seller  to  the  agent,  and  the  principal,  deal- 
ing alone  with  the  agent,  as  a  principal  or 
quasi  principal,  makes  payments  to  the 
quasi  principal  in  good  faith.  There,  if 
the  seller  seek  to  bind  the  principal,  it 
would  clearly  be  most  "  unjust "  to  do  so, 
"if  the  principal  has  paid  the  agent,"  or 
if  the  state  of  the  accounts  between  them 
would  otherwise  render  it  inequitable  for 
him  to  do  so.  Such  a  state  of  facts  ex- 
isted in  Smyth  v.  Anderson,  7  C.  B.  21, 
and  in  Armstrong  v.  Stokes,  L.  E.  7  Q.  B. 
598,  where  they  were  dealt  with,  and,  we 
think  most  wisely,  in  accordance  with  the 
Tiews  we  have  herein  expressed.  "With 
the  exception  of  what  we  think  to  be  a 
misapprehension  by  Blackburn,  J.,  of  the 
decision  in  Heald  v.  Kenworthy,  10  Ex. 
739  (and  which  misapprehension  we 
think,  by  the  above  statement  and  ex- 
tracts, we  make  clear),  and  of  which  case, 
owing  to  such  misimpression,  he  evidently 
disapproves,  we  entirely  concur  with  the 


following,  which,  like  the  case  of  Smyth 
V.  Anderson,  7  C.  B.  21,  sustains  the  dis- 
tinction we  have  taken.     Blackburn,  .1., 
says:    "Parke,   B.,   lays  down  generally 
that  '  if  a  person  orders  an  agent  to  make 
a  purchase  for  him,  he  is  bound  to  see  that 
the  agent  pays  the  debt ;  and  the  giving 
the  agent  money  for  that  purpose  does  not 
amount  to  payment  unless  the  agent  pays 
it  accordingly.'  After  commenting  on  sev- 
eral of  the  cases  already  referred  to,  he 
concludes  :   '  I  think  that  there  is  no  au- 
thority for  saying  that  a  payment  made 
to  the  agent  precludes  the  seller  from  re- 
covering from  the  principal,  unless  it  ap- 
pears that  he  has  induced  the  principal 
to  believe  that  a  settlement  has  been  made 
with  the  agent.'     He  states  this  as  gener- 
ally true  wherever  a  principal  has  allowed 
himself  to  be  made  a  party  to  a  contract, 
and  makes  no  exception  as  to  the  case  where 
the  other  side  made  the  contract  with  the 
agent  believi?ig  him  to  be  the  principal,  and 
continued  in  such  belief  till  after  the  pay- 
ment was  made.     [Here  is  an  intimation 
of  the  exact  distinction  which,  as  we  have 
pointed  out,  should  be  made.]     He  cer- 
tainly does  not  in  terms  say  that  there  is 
no  qualification  of  the  principle  he  lays 
down  when  applicable  to  such  a  case  ;  but 
—  recollect  how  careful  Parke,  B.,  always 
was  to  lay  down  what  he  thought  to  be 
the   law   fully  and   with  accuracy  —  we 
think  the  counsel  for  the  plaintiff  were 
justified    in    arguing    that    Parke,    B., 
thought    the    exception    did    not    exist. 
And  this  is,  in  our  opinion,  a  weighty 
,  authority  in  favor  of  the  plaintiff's  con- 
tention, more  especially  as  Pollock,  C.  B., 
assents  in  his  judgment  to  the  remark 
thrown  out  by  Parke,  B.,  during  the  ar- 
gument, and  afterwards  more  elaborately 
stated   \>y   him   in   his  judgment.      And 
Alderson,   B.,   in   his  judgment,  appears 
entirely   to    assent    to   the   judgment   of 
Parke,  B.     We  think  that  we  could  not, 
without  straining  the  evidence,  hold  ia 
this    case    that    the    plaintiff   [»'.  e.,    the 
seller]  had  induced  the  defendants   [the 
principals]  to  believe  that  he  [the  plain- 
tiff] had  settled  with  J.  &  0.  Ryder  [the 
agents]  at  the  time  when  the  defendants 
paid   them.      This  makes  it  necessary  to 
determine  whether  we  agree  in  what  we 
think  was  the  opinion  of  Parke,  B.,  ac- 
quiesced in  by  Pollock,  G.  B.,  and  Aider- 
son,  B.     We  think  that,  if  the  rigid  rule 
thus  laid  down  were  to  be  applied  to  those 
who  were  only  discovered  to  be  principals 
after  they  had   fairly  paid  the   price   to 
those  whom  the  vendor  believed  to  be  the 
principals,  and  to  whom  alone  the  vendor 
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trial,  the  plaintiffs  contended  that  the  defendants  were  personally 
liable  on  the  contract,  and  evidence  was  admitted  to  show  that, 


fave  credit,  it  would  produce  intolerable 
ardship.  It  may  be  said,  perhaps  truly, 
this  is  the  consequence  of  that  which 
might  originally  have  been  a  mistake  in 
allowing  the  vendor  to  have  recourse  at 
all  against  one  to  whom  he  never  gave 
credit  [See  oui'  agreement  with  this  in 
our  comments  as  to  the  mistaken  basis  on 
which  the  non-liability  of  a  foreign  princi- 
pal has  been  put.  Ante,  pp.  515,  516,  n.], 
and  that  we  ought  not  to  establish  an 
illogical  exception  in  order  to  cure  a  fault 
in  a  rule.  But  we  find  an  exception  (more 
or  less  extensively  expressed)  always  men- 
tioned in  the  very  cases  that  lay  down  the 
rule  ;  and  without  deciding  anything  as 
to  the  case  of  a  broker  who  avowedly  acts 
for  a  principal  (though  not  necessarily 
named),  and  confining  ourselves  to  the 
present  case,  which  is  one  in  which,  to 
borrow  Lord  Tenterden's  phrase  in  Thom- 
son V.  Davenport,  9  B.  &  C,  at  p.  86,  the 
plaintiff  sold  the  goods  to  Ryder  &  Co., 
'supposing  at  the  time  of  the  contract  he 
was  dealing  with  a  principal,'  we  think 
that  such  an  exception  is  established.  We 
wish  to  be  understood  as  expressing  no 
opinion  as  to  what  would  have  been  the 
effect  of  the  state  of  the  accounts  between 
the  parties  if  J.  &  0.  Ryder  had  been  in- 
debted to  the  defendants  on  a  separate 
account,  so  as  to  give  rise  to  a  set-off  or 
mutual  credit  between  them.  We  con- 
fine our  decision  to  the  case  where  the 
defendants,  after  the  contract  was  made, 
and  in  consequence  of  it,  bond  fide,  and 
without  moral  blame,  paid  J.  &  0.  Ryder 
at  a  time  when  the  plaintiff  still  gave 
credit  to  J.  &  0.  Ryder,  and  knew  of  no 
one  else.  We  think  that  after  that  it  was 
too  late  for  the  plaintiff  to  come  upon  the 
defendants." 

While  fully  concurring  with  the  gen- 
eral reasoning  of  Blackburn,  J.  (one,  we 
think,  of  the  very  ablest  judges  which 
England  has  produced),  and  with  the  de- 
cisions in  Smyth  v.  Anderson  and  Arm- 
strong u.  Stokes,  which,  we  think,  estab- 
lish the  law  as  we  have  herein  stated  it, 
and  which,  we  think,  is  not  affected,  as 
we  have  shown,  by  the  language,  properly 
understood  and  applied,  used  by  Pollock, 
C.  B.,  and  Parke  and  Alderson,  BB.,  in 
Heald  v.  Kenworthy,  yet  we  think  the 
principle,  as  we  have  stated  it,  and  as  it 
accords  with  the  actual  ratio  decidendi  of 
Smyth  V.  Anderson  and  Armstrong  v. 
Stokes,  rendered  unnecessary  the  hesita- 
tion by  Blackburn,  J.,  as  to  the  effect  of 
the  rule  and  decision  iu  Armstrong  u. 
Stokes,  where  the  question  arises  in  con- 
nection with  "a  set-off  or  mutual  credit" 


between  the  principal  and  the  agent ;  or, 
as  we  think  we  have  more  properly  desig- 
nated him,  the  intermediate  or  quasi  prin- 
cipal. Where  the  credit  has  not  been 
given  to  the  party  for  whom  the  goods 
are  intended  (generally,  but  not  with 
strict  accuracy,  called  "the  principal"), 
but  has  been  given  to  the  actual  pur- 
chaser (who,  in  a  sense,  is  called  the 
"agent"),  and  the  "agent"  has  not  paid 
for  the  goods,  the  liability  of  the  "prin- 
cipal "  to  pay  for  the  goods  (although  in 
principle  unsound,  where,  for  instance, 
the  credit  has  been  given  by  the  seller 
to  the  agent,  and  by  the  agent  to  the 
ultimate  purchaser,  the  "principal"),  is 
put  upon  the  ground  that  it  would  be  an 
injustice  for  the  seller  not  to  get  his  pay- 
ment, if  by  doing  so  from  tlie  ultimate 
purchaser  or  "  principal "  the  latter  would 
thereby  be  put  to  no  loss,  or  suffer  no  in- 
justice. Thus,  iu  Thomson  v.  Daven- 
port, 9  B.  &  C,  at  p.  89,  Bayley,  J., 
says  :  "  It  is  said  that  the  seller  ought  to 
have  asked  the  name  of  the  principal,  and 
charged  him  with  the  price  of  the  goods. 
By  omitting  to  do  so,  he  might  have  lost 
his  right  to  claim  payment  from  the  prin- 
cipal, had  the  latter  jmid  the  a^ent,  or  had 
the  state  of  the  accounts  between  the  prin- 
cipal and  the  agent  been  such  as  to  make 
it  unjust  that  the  former  should  be  called 
upon  to  make  the  payment.  But  in  a  case 
circumstanced  as  this  case  is,  where  it  does 
not  appear  but  that  the  man  who  has  had 
the  goods  has  not  paid  for  them,  what  is 
the  justice  of  the  case  ?  That  he  should 
pay  for  them  to  the  seller  or  to  the  solvent 
agent,  or  to  the  estate  of  the  insolvent 
agent,  who  has  made  no  payment  in  re- 
spect of  the  goods  ?  The  justice  of  the  case 
is,  as  it  seems  to  me,  all  on  one  side, 
namely,  that  the  seller  shall  be  paid,  and 
that  the  buyer  [the  principal]  shall  be 
the  person  to  pay  him,  provided  he  has 
not  paid  anybody  else.  Now,  upon  the 
evidence  it  appears  that  the  defendant 
had  the  goods,  and  has  not  paid  for  them, 
either  to  McKune  [the  agent]  or  to  the 
plaintiffs,  or  to  anybody  else.  He  will  be 
liable  to  pay  for  tdem  either  to  the  plain- 
tiffs or  to  McKune's  estate.  The  justice 
of  the  case,  as  it  seems  to  me,  is,  that  he 
should  pay  the  plaintiffs,  who  were  the 
sellers,  and  not  any  other  person."  Here 
the  liability  of  the  ultimate  purchaser  (the 
"  principal ")  is  put  upon  the  ground  that, 
as  it  would  be  immaterial  to  him  whom 
he  paid,  the  "justice  of  the  case"  (that  is 
the  way  the  law  was  made)  would  require 
that  he  should  pay  the  seller,  if  by  doing 
so  he  would  himself  suffer  no  injustice  aris- 
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by  the  custom  of  the  hop  trade  in  such  a  contract,  if  the  principal 
be  not  disclosed  at  the  time  of  making  the  contract,  the  broker  is 


ing  either  out  of  his  having  paid  the  agent, 
or  from  the  state  of  the  accounts  between 
them.  This  rule,  founded  simply  on  the 
view  of  abstract  justice,  would  apply,  as 
it  is  in  effect  put,  to  "a  set-off  or  mutual 
credit "  between  the  principal  and  agent, 
as  it  would  to  a  payment  by  the  principal 
to  his  agent.  We  think  the  matter  might 
be  well  illustrated  thus  :  A  merchant  in 
Boston  writes  to  a  dealer  in  New  York  to 
ship  him  1000  pieces  of  gray  cottons.  The 
New  York  dealer  had  previously  bought 
on  credit  10,000  pieces  of  a  manufacturer, 
and  out  of  these  he  ships  the  Boston  mer- 
chant the  1000  pieces  ordered,  at  a  price 
satisfactory  to  the  Boston  merchant.  The 
New  York  dealer  fails,  leaving  the  manu- 
facturer unpaid.  Obviously  there  would 
be  no  liability  of  the  Boston  merchant  to 
the  manufacturer,  for  there  would  be  no 
gi'ound  whatever  for  claiming  that  there 
was  any  privity  between  them  ;  the  two 
transactions  being  entirely  different  and 
independent  of  each  other.  But,  next : 
the  IJoston  merchant  writes  the  New  York 
dealer,  or  commission  merchant,  or  factor, 
to  ship  him  1000  pieces  of  gray  cotton, 
and  the  New  York  dealer  goes  to  a  manu- 
facturer and  buys  the  specific  1000  pieces, 
on  his  own  credit,  and  ships  them  to  the 
Boston  merchant.  The  cases  such  as 
Thomson  v.  Davenport,  9  B.  &  C.  78; 
Moore  v.  Clementson,  2  Camp.  22  ;  Pat-' 
arson  v.  Gandasequi,  15  East,  62;  Railton 
V.  Hodgson,  cited  in  Paterson  v.  Gandas- 
equi, 15  East,  67,  —  hold,  that  here  the 
Boston  merchant  is  liable,  as  an  undis- 
closed principal,  to  the  manufacturer,  for 
the  purchase  by  "the  agent." 

We  think  the  principle  of  these  oases 
(more  than  doubted  by  Blackburn,  J.  in 
Armstrong  v.  Stokes),  is  unsound  ;  and 
that  where  A.  gives  no  authority  to  B.  to 
pledge  his  credit  to  C,  and  C.  gives  credit 
to  B.,  and  B.  to  A.,  there  is  no  privity  of 
contract  between  A.  and  C.  ;  and,  there- 
fore, on  the  failure  of  B.  to  pay  C,  there 
is  no  indebtedness  by  A.  to  C.  ;  and  the 
eases  which  hold  otherwise  are  no  sounder 
law  than  were  the  cases  which  held  for  a 
hundred  years,  that  parties  who  partici- 
pate in  the  profits  are  necessarily  partners, 
until  the  fallacy  of  the  position  was  shown, 
and  the  law  reversed,  in  Cox  v.  Hickman, 
8  H.  L.  C.  268. 

But,  assuming  that  the  law  is,  as  so 
many  cases  state  it  to  be,  then,  we  think, 
it  is  still  clear,  that  where  the  ultimate 
purchaser  or  principal  is  held  liable  to 
the  original  seller,  "justice"  requires  that 
he  shall  be  only  so  liable  by  not  being 
"  prejudiced  by  being  made  personally  lia- 


ble," where  either  "  the  principal  has 
paid  the  agent,"  or,  where,  as  in  the  case 
of  a  "set-off  for  mutual  credit  between 
them  [using  the  language  of  Blackburn, 
J.,  in  Armstrong  v.  Stokes],  the  stat^  of 
the  accounts  between  the  agent  here  and 
the  principal  would  make  it  unjust  that 
the  seller  should  call  on  the  principal  ;  " 
and  that,  in  either  of  such  cases,  "the 
fact  of  payment,  or  such  a  state  of  ac- 
counts, would  be  an  answer  to  the  action 
brought  by  the  seller  where  he  has  looked 
to  the  responsibility  of  the  agent."  Per 
Bayley,  J.,  in  Thomson  v.  Davenport,  9 
B.  &  Co.,  at  p.  88.  This,  in  effect,  was  ad- 
mitted in  Moore  v.  Clementson,  2  Camp. 
22,  by  the  plaintiff's  counsel.  Park,  who 
"allowed,  that  if  the  detendants  were 
neither  expressly  told,  nor  had  reason  to 
believe,  that  in  this  action  Green  acted 
only  as  an  agent,  they  were  entitled  to 
the  set-off  which  they  claimed."  But  he 
claimed  that,  an  express  notice  of  the  plain- 
tiff being  the  owner  of  the  goods  having 
been  given  to  the  defendant,  the  right  of 
set-off  between  the  principal  and  agent 
did  not  attach.  Lord  EUenborough,  in 
that  case,  too,  had  a  qualification  of  the 
right  of  set-off  with  a  too-confined  limita- 
tion, which  maj'  have  helped  to  establish 
a  wrong  rule.  See  also,  Coates  v.  Lewes, 
1  Camp.  444. 

On  further  research  we  find  that  the 
very  principle  for  which  we  have  contended 
in  this  note,  but  which  later  cases,  from 
the  nisi  prius  case  of  Kymer  v.  Suwer- 
cropp,  1  Camp.  110  (in  which  Lord  Ellen- 
borough  used  the  language  we  have  quoted 
from  him)  down,  have  tended  to  confuse, 
was,  in  effect,  well-established,  as  regards 
the  right  of  set-off,  over  a  hundred  years 
ago.  Thus,  in  Rabone  Jun.  i>.  Williams, 
at  the  sittings  after  Michaelmas,  1785, 
cited  in  a  note  to  George  v.  Clagett,  7  T. 
R.  360,  which  was  an  action  for  the  value 
of  goods  sold  to  the  defendant  by  means 
of  the  house  of  Rabone  Sen.  &  Co.,  factors 
to  the  plaintiff ;  the  defendant,  the  ven- 
dee of  tlie  goods,  set  off  a  debt  due  to  him 
from  Rabone  &  Co.,  the  factors,  >ipon  an- 
other account,  alleging  that  the  plaintiff 
had  not  appeared  at  all  in  the  transaction, 
and  that  credit  had  been  given  by  Rabone 
&  Co.,  the  factors,  and  not  by  the  plain- 
tiff. Lord  Mansfield,  C.  J.  :  "  Where  a 
factor  dealing  for  a  principal,  but  conceal- 
ing that  principal,  delivers  goods  m  his  own 
name,  the  person  contracting  with  him  has 
a  right  to  consider  him  to  all  intents  and 
purposes  as  the  principal ;  and  though  the 
real  principal  may  appear  and  bring  an  ac- 
tion upon  that  contract  against  the  pur- 
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in  fact  regarded  as  the  principal,  and  is  held  liable.     It  was  ad- 
mitted that  the  plaintiffs  had  not  asked  the  defendants  for  the 


chaser  of  the  goods,  yet  that  purchaser  may 
set  off  any  claim  he  may  have  against  the 
factor  in  answer  to  the  demand  of  the  prin- 
cipal. This  has  long  been  settled."  In 
Bayley,  v.  Morley,  London  Sittings,  after 
Mich.  1788,  Lord  Kenyon  recognized  the 
law  of  this  case. 

The  same  point  was  also  ruled  by  Lord 
Kenyon  in  Stacey,  Ross,  and  others  v. 
Deey,  Loudon  Sittings  after  Mich.  1789, 
in  assumpsit  for  goods  sold,  where  a  set- 
off was  pleaded.  The  plaintiffs  jointly 
carried  on  trade  as  grocers,  but  Ross  was 
the  only  ostensible  person  engaged  in  the 
business,  and  appeared  to  the  world  as 
solely  interested  therein.  By  the  terms  of 
the  partnership,  Ross  was  to  be  the  appar- 
ent trader,  and  the  others  were  to  remain 
mere  sleeping  partners.  The  defendant 
was  a  policy  broker,  and  being  indebted 
for  groceries  to  Ross,  as  he  conceived,  he 
effected  insurances  and  paid  premiums  on 
account  of  Ross  solely,  to  the  amount  of 
his  debt,  under  the  idea  that  one  demand 
might  be  set  off  against  the  other.  Ross's 
affairs  being  much  deranged,  payment  of 
the  money  due  from  the  defendant  was 
demanded  by  the  firm,  and  was  refused  by 
him,  upon  the  ground  of  his  having  been 
deceived  by  the  other  partners  keeping 
back  and  holding  out  Ross  as  the  only 
person  concerned  in  the  trade.  Lord  Ken- 
yon, C.  J.,  was  of  opinion  that,  as  the 
defendant  had  a  good  defence  by  way  of 
set-off  as  against  Ross,  and  had  been  by 
the  conduct  of  the  plaintiffs  led  to  be- 
lieve that  Ross  was  the  only  person  he 
contracted  with,  they  could  not  now  pull 
off  the  mask  and  claim  payment  of  debts 
supposed  to  be  due  to  Ross  alone,  without 
allowing  the  parties  the  same  advantages 
and  equities  in  their  defence  that  they 
would  have  had  in  an  action  brought  by 
Ross.  The  same  principle  is  sustained 
(A.  D.  1797),  in  George  v.  Clagett,  7 
T.  R.  359,  where,  on  principle,  as  well 
as  on  the  authority  of  Rabone  v.  Wil- 
liams (supra),  it  was  held  by  Lord  Ken- 
yon, affinned  by  the  full  court,  that  where 
goods  had  been  bought  from  a  factor,  the 
"principal,"  or  purchaser,  had  the  right 
of  setting  off  any  claim  tor  set-off,  as  be- 
tween him  and  the  factor,  in  an  action 
by  the  seller  against  the  purchaser  for 
the  price  of  the  goods.  These  cases, 
coupled  with  the  principles  established  by 
Smyth  V.  Anderson,  7  C.  B.  21,  and  Arm- 
strong V.  Stokes,  L.  R.  7  Q.  B.  598, 
thoroughly  sustain  the  rule  and  its  quali- 
fication as  stated  by  us  in  this  note.  In 
Scrimshire  v.  Alderton  (a.  d.  1743),  the 
purchaser  from  a  factor  was  notified  by 


the  seller  not  to  pay  for  the  goods  ;  but 
he  did  so,   notwithstanding.      The   chief 
justice   (Sir   Wm.    Lee)    was   of    opinion 
that   there   was   a   remedy   of   the   seller 
against  the  buyer,  provided  there  was  no 
payment  to  the  factor.    But  the  jury  found 
otherwise,  and   persisted  in  their  verdict. 
On  a  second  trial,   before  a  special  jury, 
the  chief  justice  declared  that  a  factor's 
sale  does  by  the  general  rule  of  law  create 
a  contract   between   the   owner   and   the 
buyer.     But  the  jury  again  found  for  the 
defendant,  and  on  being  asked  their  rea- 
son, put  it  on  precisely  the  same  ground 
that  we  have   done,   namely,  that  where 
the  seller  gives  the  credit  to  the  factor, 
and  the  factor  gives  the  credit  to  the  ulti- 
mate purchaser,  there  is  no   contract  be- 
tween the  original  seller  and  the  ultimate 
purchaser,  or,  as  they  thought,  "no  credit 
was  given  as  between  the  owner  and  buyer, 
and  that  the  latter  was  answerable  to  the 
factor  only,  and  he  only  to  the  owner." 
In  such  a  case  as  we  have  put,  we  shall 
be  surprised  if  such   a  doctrine  does  not 
become  well  established.      The  nisi  prtics 
case   of   Moore   v.   Clementson,   2    Camp. 
22,   per  Lord    Ellen  borough,    we   do   not 
consider  well  decided,  and  we  doubt  very 
much   if   the   decision    would   have   been 
affirmed  by  the  full  court,  any  more  than 
that  other  doubtful  decision  of  the  same 
learned  judge   (Kymer   u.   Suwercropp,   1 
Camp.   109  ;    180  c. ),  seems  to  have  been. 
In   Moore  v.  Clementson,   where  the  de- 
fendants claimed  a  set-off  as  between  them 
and   the  factor.  Lord  Ellenborough  held, 
correctly  we  think,  in  accordance  with  the 
view  expressed  in  this  note,  that  if  the  de- 
fendants had  only  knowledge  of  the  seller 
to  them  being  a  factor,  that  would  not, 
as  between  them  and  the  original  sellers, 
deprive  them    of    their  right  of   set-off ; 
but   the  fact   that,   the   purchase   having 
been  duly  made  and  the  set-off  having  ex- 
isted, the  defendants  having  casually  as- 
certained from  the  factor's  clerk,  "  after  a 
considerable  portion  of  the  goods  had  been 
previously  delivered  '  by  the  factor  to  the 
purchaser,  this  deprived  the  purchasers  of 
their  right  to  the  set-off.     We  think  that 
their  right  to  a  set-off  by  a  knowledge  so 
gained  at  such  a  stage  of  the  proceedings, 
was  not  affected  at  all,   or,  at  the  very 
utmost,  on  Lord  Ellen  borough's  own  hold- 
ing, it  could  only  be  affected,  if  at  all,  pro 
tanto.     But  we  as  much  doubt  this  part 
of  the  holding  in   Moore  v.  Clementson, 
2  Camp.   22,  as  we  do  that  of  Kymer  t*. 
Suwercropp,   1  Camp.  109,   180  c,  as  ap- 
plicable, at  least,  to  the  case  of  a  factor  or 
commission  merchant. 
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name  of  their  principal,  but  there  was  evidence  to  show  that  the 
plaintiffs  knew  he  was  a  foreigner.  The  verdict  and  judgment 
were  for  the  plaintiffs.  The  Queen's  Bench  Division  held  that 
the  contract  being  "  for  and  on  account  of  owner,"  the  brok- 
ers on  the  face  of  the  contract  were  not  liable  ;  and  that  the  cus- 
tom was  so  inconsistent  with  the  contract,  that  evidence  of  the 
custom  was  inadmissible.  Otherwise,  the  contract,  as  affected  by 
the  custom,  would  be :  "  We  have  sold  for  our  principals,"  but 
"  we  have  not  sold  for  our  principals,  but  for  ourselves,"  which 
would  be  a  direct  contradiction.  They  therefore  reversed  the 
judgment.  This  transparently  bad  reasoning  did  not  prevail. 
The  real  contract  as  explained  by  the  custom  was :  "  "We  have 
sold  for  our  principal,  but  in  the  absence  of  a  disclosure  of  our 
principal  at  the  time  of  making  the  contract,  then  we  make  our- 
selves personally  liable."  There  is  nothing  contradictory  or  in- 
consistent in  this.  And  so,  on  appeal,  the  Court  of  Appeal  held. 
Fry,  L.  J.,  puts  the  matters  very  clearly  and  briefly,  thus :  "  If 
the  objection  were  now  being  taken  for  the  first  time  to  the  admis- 
sibility of  evidence  of  a  custom  to  charge  the  brokers  as  princi- 
pals in  the  event  of  non-disclosure  by  them  of  their  principals  at 
the  time  of  the  contract,  I  should  have  paused  before  deciding  in 
favor  of  its  admissibility.  But  that  proposition  is  now  clearly  es- 
tablished ;  and  we  have  only  to  consider  whether,  by  the  custom 
of  the  trade,  the  defendants  were  liable  from  the  beginning  as 
principals,  and  whether  such  a  custom  contradicts  the  written 
contract.  I  can  entertain  no  doubt  on  either  point.  By  the  terms 
of  the  document  itself,  the  owner  is  liable.  The  custom  says  the 
broker  shall  be  liable  also.  There  is  nothing  in  that  which  is 
inconsistent  with  the  contract ;  though  it  would  be  inconsistent 
if  the  custom  were  to  exclude  the  liability  of  the  owner."  i 

1  Pike  V.  Ongley,  18  Q.  B.  Div.  708,  when  it  is  discovered  there  is  a  principal. 
713.  See  Hutchinson  v.  Tatham,  L.  R.  8  Bnt  the  converse  of  the  rule  does  not  hold 
C.  P.  482  ;  Fleet  v.  Murton,  L.  R.  7  Q.  B.  good.  One  who  contracts  as  a  principal, 
126  ;  Humphrey  v.  Dale,  7  E.  &  B.  at  though  he  be,  in  fact,  contracting  for  an- 
p.  276.  A  fair  conclusion  as  to  the  result  other,  cannot  give  evidence  of  a  custom 
of  the  authorities  is  that  a  contract  made  that  he  has  not  the  liability  which,  on  the 
by  a  broker,  "for,  or  on  account  of,  "or  "as  face  of  the  contract,  he  admits  he  has. 
agents  for  "  a  principal,  whether  this  ap-  This  seems  a  little  inconsistent,  but  it  is 
pears  in  the"  body  of  the  contract  or  by  not  really  so.  The  well-known  principle 
the  sio-nature,  does  not  render  the  broker  of  estoppel  applies.  One  who  holds  him- 
liable°as  a  principal,  where  he  was,  in  fact,  self  out  as  principal,  and  expressly  con- 
actually  contracting  for  a  principal  ;  but  tracts  as  such,  is  estopped  from  denying 
evidence  of  usage  may  be  given  to  show  that  he  is  a  principal,  and  equally  so, 
that  the  broker  is  also  liable,  if,  for  in-  from  showing  that  there  is  a  custom 
stance,  be  fail  to  disclose  his  principal  ;  which,  repugnant  to  the  contract,  shows 
this  not  taking  away  the  liability  of  the  him  other  than  he  has  declared  himself 
principal,  but  adding  another  party  to  the  to  be.  But  one  who  contracts  with  an- 
contract  as  liable  ;  just  as,  in  contracts  other  who  declares  himself  to  be  an  agent 
made  with  an  agent  in  his  own  name,  the  is  no  more  estopped  by  the  declaration  of 
liability  of    the  principal   is  also  added  that  other  from  showing,  by  custom,  or  by 
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A  broker  cannot  sue  in  his  own  name  upon  contracts  made  by 
him  as  broker.  Thus,  where  the  plaintifl,  a  broker,  signed  and 
delivered  to  the  defendants  a  bought  note  for  cotton,  in  the  fol- 
lowing form  :  "  I  have  this  day  sold  you  on  account  of  B.,  &c. 
E.  F.,  broker,"  it  was  held  that  he  was  not  a  contracting  party, 
and  could  not  sue  the  defendants  for  breach  of  the  contract  in  re- 
fusing to  accept  the  cotton.^  Some  of  the  text-books  have  stated 
the  principle  otherwise,^  but  they  are  disapproved.  Kelly,  C.  B., 
points  out  the  proper  distinction ;   thus  :  "  The  numerous  cases 


the  fact  that  the  alleged  agent  really  had 
no  principal,  that  the  nominal  agent  is 
really  liable  as  a  principal,  than  he  is 
estopped  from  showing  that  one  who 
nominally  contracts  as  a  principal  is 
really  but  the  agent,  and  that  another  is 
liable  as  the  real  principal.  He  has  the 
right  of  holding  the  party  to  the  contract 
who  has  made  himself  a  party  to  it,  but 
there  is  no  estoppel  atiecting  him  from 
showing  that  another  is  liable  as  prin- 
cipal or  as  a  dormant  partner,  to  the  con- 
tract, made  by  the  agent  or  partner  of 
the  undisclosed  principal,  or  the  dormant 
partner.  This,  we  think,  reconciles  the 
decisions  in  the  matter,  which,  at  a  first 
glance,  seem  inconsistent  and  irreconcil- 
able. Hutchinson  u.  Tatham,  L.  K.  8 
C.  P.  482,  is  a  case  very  similar  to  that 
of  Pike  V.  Ongley,  18  Q.  B.  Div.  708. 
While  in  neither  of  them  is  the  court  at 
all  clear  as  to  the  ground  upon  which  the 
decisions  and  others  analogous  to  them 
can  rest,  we  think  that  the  ground  stated 
by  us  above  is  the  tenable  one.  See  also, 
Fairlie  v.  Fenton,  L.  R.  5  E.x.  169 ;  Noble 
V.  Kennoway,  2  Doug.  510  ;  Higgius  v. 
Senior,  8  M.  &  W.  834  ;  Trueman  u. 
Loder,  11  A.  &  E.  589  ;  Magee  v.  Atkin- 
son, 2  M.  &  W.  440  ;  Carr  v.  Jackson,  7 
Ex.  382;  Humble  v.  Hunter,  12  Q.  B. 
310.  In  Bickerton  v.  Burrell,  5  M.  &  S. 
383,  a  plaintiff  who  made  a  contract  as 
agent,  and  sued  as  principal,  was  non- 
suited. It  was  claimed  that  he  was  not 
estopped  from  showing  that  he  was  agent. 
Lord  Ellenborough,  dealing  with  this  ques- 
tion, says  ;  "In  the  ordinary  transactions 
of  commerce,  a  man  may  sell  or  purchase 
in  his  own  name;  and  yet  it  does  not 
follow  that  the  contract  is  his,  but  the 
transaction  is  open  to  explanation,  and 
others  who  do  not  appear  as  parties  to 
the  contract  are  frequently  disclosed,  and 
step  in  to  demand  the  benefit  of  it.  But 
where  a  man  assigns  to  himself  the  char- 
acter of  agent  to  another  whom  he  names, 
I  am  not  aware  that  the  law  will  permit 
him  to  shift  his  situation,  and  to  declare 
himself  the  principal,  and  the  other  to  be 
a  mere  creature  of  straw.  That,  I  believe, 
has  never  yet  been  attempted.     Now,  on 


the  face  of  this  agreement,  it  is  stated  that 
the  plaintiff  made  the  purchase,  paid  the 
deposit,  and  agreed  to  comply  with  the  con- 
ditions of  sale  for  Richardson,  and  in  the 
mere  character  of  agent.  Is  not  this  ac- 
count of  himself  to  be  taken  forlissime 
contra  proferentem ;  that  is,  that  he  was 
really  treating  in  the  character  which  he 
assigned  to  himself  at  the  time  of  the  pur- 
chase ?  And  has  not  the  defendant,  with 
whom  the  plaintifl'  dealt  as  agent,  a  right 
still  to  consider  him  as  such,  notwith- 
standing he  would  now  sue  in  the  charac- 
ter of  principal  ?  "  See  further,  Higgins 
V.  Senior,  8  M.  &  W.  834,  844  ;  Jones  v. 
Littledale,  6  A.  &  E.  486  ;  Magee  v.  At- 
kinson, 2  M.  &  W.  440  ;  Sowerby  v. 
Butcher,  2  C.  &  II.  371  ;  Pentz  v.  Stanton, 
10  Wend.  277  ;  Stackpole  v.  Arnold,  11 
Mass.  27  ;  Graves  v.  Boston  Marine  Ins. 
Co.,  2  Cranch,  419  ;  Lucas  v.  De  la  Cour, 
I  M.  &  S.  249  ;  Robson  v.  Drummond,  2 
B.  &  Ad.  303.  The  same  position  is  taken 
in  Rayuer  v.  Grote,  15  M.  &  W.  359, 
365,  concurring  with  the  doctrine  as  to 
estoppel,  per  Lord  Ellenborough,  m  Bick- 
erton V.  Burrell,  5  M.  &  S.  383,  as  to 
"all  executory  contracts,  if  wholly  unper- 
formed, or  if  partly  performed  without  the 
knowledge  of  who  is  the  real  principal," 
being  within  the  rule  that  one  who  de- 
scribes himself  as  agent  is  estopped  from 
claiming  that  he  is  a  principal.  In  Bick- 
erton V.  Burrell  another  ground  than 
estoppel  was  also  relied  on,  but  in  Rayner 
V.  Grote,  it  was  intimated  that  the  case 
was  not  tenable  on  that  ground,  but  on 
that  of  estoppel.  See,  however,  Schmaltz 
V.  Avery,  16  Q.  B.  665,  662,  where  the 
case  is  put  upon  the  not  very  satisfactory 
ground,  that  as  the  charter-party  was 
entered  into  by  the  plaintiff  as  "agent  of 
the  freighter,"  any  one  could  be  named  as 
the  principal  as  "freightei-,"  and,  there- 
fore, that  the  agent  could  do  so,  although 
it  involved  the  peculiar  feature  of  being 
the  agent  of  himself. 

1  Fairlie  v.  Fenton,  L.  R.  5  Ex.  169. 

^  Chitty  on  Plead.  7th  ed.,  vol.  i.  p.  8  ; 
Hammond  on  Parties  (8vo.  1817),  adopted 
in  Lush  on  Practice,  3rd  ed.,  p.  II. 
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cited  to  us  show  that  in  certain  contracts  the  agen  may  himself 
sue  as  principal ;  but  in  none  does  it  appear  that  a  broker  has 
successfully  maintained  an  action  on  a  contract  made  by  him  as 
broker.  He  may,  no  doubt,  frame  a  contract  in  such  a  way  as  to 
make  himself  a  party  to  it,  and  entitled  to  sue,  but  when  he  con- 
tracts in  the  ordinary  form,  describing  and  signing  himself  as  a 
broker,  and  naming  his  principal,  no  action  is  maintainable  by 
him.  Though  innumerable  contracts  of  this  nature  daily  take 
place,  yet  no  instance  has  occurred  within  my  own  recollection, 
nor  has  any  instance  been  cited  to  us,  where  an  action  has  been 
brought  by  a  broker  describing  himself  as  such  in  the  contract, 
and  not  using  words  which  expressly  or  by  necessary  implication 
make  him  the  contracting  party.  Without  further  arguing  the 
point,  it  is  enough  to  refer  to  this  unbroken  rule  as  the  settled 
law  upon  the  subject."  ^ 

In  Irvine  v.  Watson,^  the  cases  were  acted  on,  in  which  it  has 
been  decided  that  there  is  a  distinction  between  cases  where  an 
agent  in  effecting  a  contract  for  the  purchase  of  goods  does  not 
disclose  the  existence  of  a  principal  at  all,  and  those  where  he 
discloses  that  he  has  a  principal  but  does  not  give  his  name.  In 
the  former  class  of  cases,  it  was  held  that  it  is  settled  law  that 
the  seller,  upon  discovery  of  the  principal,  cannot  have  recourse  to 
him,  if  in  the  mean  while  the  principal  has,  bond  fide,  paid  the 
ao-ent.  But  it  was  further  held  that,  in  the  latter  class  of  cases, 
the  seller  may  have  recourse  to  the  principal,  though  he  has,  bond 
fide,  paid  the  agent  for  the  goods,  unless  there  has  been  such  con- 
duct on  the  seller's  part,  e.  g.,  delay  in  applying  to  tlie  principal, 
as  might  justify  the  principal  in  concluding  that  the  seller  was 
not  looking  to  his  credit,  but  to  that  of  the  agent. 

Thus,  in  this  case,^  the  defendants  employed  C,  a  broker,  to 
buy  oil  for  them.  C,  accordingly,  bought  of  the  plaintiffs,  inform- 
ing them  at  the  time  of  the  sale  that  he  was  buying  for  principals, 
though  he  did  not  tell  them  who  those  principals  were.  The  terms 
of  the  sale  were  "  cash  on  or  before  delivery  ; "  but,  though  it  is 
not  infrequent  in  the  oil  trade  in  such  a  case  to  require  payment 
before  delivery,  there  is  no  invariable  custom  to  that  effect.     The 

1  Fairlie  v.  Fenton,  L.  E.  5  Ex.  at  p.  4  M.  &  S.  566  ;  Moore  «  Clementson   2 

171    SeeFishera,.Marsh,6B.&S.atp.416;  Camp.  22  ;  Hern  v.  Nichols    balk    289 

Bramwell  v.  Spiller,  21  L.  T.  N.  s.  672  ;  An  auctioneer,  having  a  lien  on  the  goods 

F»w^r «   Lamb  31  L.  J.  Q.  B.  98.     See  and  price,   is  ako   distinguished   from  a 

Barint  «   Corrie,'  2  B   &  Aid.   137.  as  to  broker  as  to  the  right  to  sue  in  h|s  own 

the  distinction  between  a  broker  and  fac-  name       Williams  «.  MiUington    1  H^Bl 

tor    as  to  the  right  of  set-off.     And  see  81  ;  Robinson  t>.Rutter  4  E.  &  B.  954, 

George  .   Cla^ett^  7  T  B.  359;  Escott  „.  Fisher.^  Magh   6  R  &  S.  411. 
Milward,  Co? Bank.  Laws,  236  ;   Rabone  »  5  Q.  B.Div.  102.  j,  j.-,  -..^  . 

f  Williams,  7  T.  R.  360  n.  ;  Scrimshire  v.  "  Irvine  «•  Watson   5  Q.  B.  Div.  102  , 

Alderton,  2  Str.  1182  ;  Morris  v.  Cleasby,  and,  on  appeal,  Ibid.  414. 
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plaintiffs  delivered  the  oil  to  C.  without  insisting  on  prepay- 
ment, and  the  defendants,  not  knowing  that  the  plaintiffs  had  not 
been  paid,  paid  C.  shortly  afterwards.  C.  stopped  payment,  and 
the  plaintiffs  thereupon  sued  the  defendants  for  the  price.  The 
Court  of  Appeal  held,  affirming  the  judgment  of  Bowen,.J.,  that, 
as  the  plaintiffs,  at  the  time  of  the  sale,  knew  the  broker  was  buy- 
ing for  principals,  and  not  on  his  own  account,  the  fact  of  the  de- 
fendants having  paid  the  broker  did  not  preclude  the  plaintiffs 
from  suing  them  for  the  price,  unless,  before  such  payment,  they 
had  by  their  conduct  induced  the  defendants  to  believe  that  they 
had  already  been  paid  by  the  broker ;  and  that  the  mere  omission 
on  the  part  of  the  plaintiffs  to  insist  on  prepayment,  was  not,  in 
the  absence  of  an  invariable  custom  to  that  effect,  such  conduct  as 
would  reasonably  induce  such  belief.  The  defendants  were,  ac- 
cordingly, held  liable  to  the  plaintiffs  for  the  price  of  the  oil,  not- 
withstanding their  payments  therefor  to  the  agents.^ 

An  agent  of  the  Cherokee  nation  is  not  liable  personally  on 
contracts  made  with  the  nation  in  connection  with  their  removal 
beyond  the  Mississippi  River.  He  acts  as  a  public  officer  for  his 
government,  and  the  rule  as  regards  him  is,  that  he  is  not  per- 
sonally responsible  on  any  contract  he  may  make  in  his  official 
capacity  ;  and  wherever  his  contract  or  engagement  is  connected 
with  a  subject  fairly  within  the  scope  of  his  authority,  it  shall  be 
intended  to  have  been  made  officially,  and  in  his  public  character, 
unless  the  contrary  appears  by  satisfactory  evidence  of  an  abso- 
lute and  unqualified  engagement  to  be  personally  liable.^ 

If  powers  given  to  an  agent  to  sell  are  ambiguous,  and  are  rea- 
sonably construed  by  the  agent  and  a  third  person  dealing  with 
him,  the  principal  is  bound,  though  it  should  prove  not  to  have 
been  the  construction  intended  by  the  principal.^  In  this  case  the 
United  States  Supreme  Court  acted  on  this  principle  in  holding 
that  a  power  to  an  agent  to  sell  lands  on  such  terms  in  all  respects 
as  he  might  deem  most  advantageous,  and  to  execute  deeds  of 
conveyance  necessary  for  the  full  and  perfect  transfer  of  the  title, 
authorizes  the  agent  to  insert  in  the  deed  the  usual  covenants  of 
warranty.* 

1  See  ante,  note  1,  to  p.  561,  where  2  Parks  (..  Ross,  11  How.  362.     This 

we   have   fully   considered   the   question,  was   put   on   the   ground    that    It   is   an 

It  is  fancied  in  this  case  that  the  decisions  established  rule  of  law,  that  an  agent  who 

in  Smyth  v.  Anderson,  7  C.  B.  21  ;  Heald  contracts   in   the   name   of  his   principal 

0.    Kenwoifchy,    10    Ex.    739,    and   Arm-  is  not  liable  to  a  suit  on  such  contract; 

strong  V.  Stokes,  L.  R.  7  Q.  B.  598,  are  much  less  a  public  officer,  acting  for  his 

irreconcilable.       But   we   think  we   have  government. 

shown  in  our  note,  ante,  to  Armstrong  v.  '  Le  Roy  v.  Beard,  8  How.  451. 

Stokes,  that  such  is  not  the  case,  and  that  '  See  Baring  v.   Corrie,  2  B.   &  Aid. 

we  have  there  clearly  shown,  on  a  full  143;Courcier  u.  Ritter,  4  Wash.  C.  C.  551. 
examination  of  the  authorities,  what  the 
law  on  the  question  really  is. 
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If  the  owner  of  a  bill  send  it  to  an  agent,  not  residing  at  the 
place  where  it  is  payable,  for  collection,  the  agent  has  an  implied 
authority  to  employ  a  sub-agent  at  the  place  where  it  is  payable  ; 
and  if  the  sub-agent  receive  the  contents,  the  owner  can  sue  him 
for  money  had  and  received,  though  the  sub-agent  had  no  notice 
when  he  collected  the  money  that  the  agent  was  not  the  owner. 
And,  in  such  a  case,  the  sub-agent  cannot  retain  part  of  the  pro- 
ceeds, on  account  of  a  debt  of  the  agent,  unless  he  has  given 
credit  on  the  faith  that  the  agent  owned  the  bill.i 

Merchants  in  London,  upon  the  instruction  of  shipping  agents 
at  Havannah  with  respect  to  a  cargo  of  tobacco  to  be  consigned 
to  the  London  merchants,  and  after  receiving  the  shipping  docu- 
ments, effected  policies  of  marine  insurance  in  the  ordinary  form 
on  behalf  and  for  the  benefit  of  all  parties  whom  it  might  concern. 
The  Havannah  agents  shipped  and  consigned  the  tobacco  in  their 
own  names,  but  were  in  fact  acting  as  commission  merchants  for 
Havannah  merchants  to  whom  the  tobacco  belonged ;  and  the 
London  merchants  before  effecting  the  policies  had  notice  that 
the  Havannah  agents  had  an  unnamed  principal.  A  total  loss 
having  occurred,  the  London  merchants  received  the  policy  mon- 
eys, but,  before  receipt,  had  notice  that  the  moneys  were  claimed 
by  the  Havannah  principals.  On  appeal  from  an  order  of  the 
Court  of  Appeal,^  reversing  a  judgment  of  Manisty,  J.,  in  favor  of 
the  defendants,  the  House  of  Lords  held,  affirming  the  decision  of 
the  Court  of  Appeal,  that  an  action  lay  by  the  Havannah  princi- 
pals against  the  London  merchants  for  the  policy  moneys ;  that 
the  London  merchants  were  not  entitled  to  a  lien  upon  the  moneys 
for  the  balance  of  their  general  account  with  the  Havannah  agents, 
and  could  not  in  that  action  set  off  their  claim  to  that  balance, 
or  set  off  anything  except  the  premiums,  stamps,  and  commission 
in  respect  of  the  insurance.^  The  fact  of  the  principals  being 
foreign  principals  did  not  affect  the  case.  They  having  been  the 
owners  of  the  tobacco,  and  the  money  recovered  under  the  policy 
having  been  received  by  the  defendants  after  they  had  knowledge 
that  the  plaintiffs  were  the  previously  undisclosed  principals  re- 
ferred to  by  their  agents,  the  House  of  Lords  held,  that,  under  the 
old  form  of  pleading,  money  had  and  received  for  the  use  of  the 

•  Wilson  V.  Smith,  3  How.  763.     TFiis  La.  243,  245.     This  does  not  come  within 

case  followed  Bank  of  the  Metropolis  v.  that  class  of  cases  in  which  the  name  of 

The  New  England  Bank,  1  How.  234.  the  principal  appears  on  the  face  of  the 

No  action  against  any  other  person  will  note.     Mechanics'  Bank  of  Alexandria  v. 

lie  on  negotiable  promissory  notes  bearing  Bank  of  Columbia,  5  Wheat.  326  ;  Met- 

no  name  but  that  of  the  maker.     Cragin  calf  w.  Williams,  104  IT.  S.  93  |  Hitchcock 

V   Lovell,  109  U.  S.  194  ;  Nash  v.  Towne,  v.  Buchanan,  104  U.  S.  416. 
5  Wall.  689,  703  ;  Williams  v.  Robbins!,  ^  Maspons  v.  Mildred,  9  Q.  B.  Div. 

16  Gray,  77  ;  In  re  Andansonia  Fibre  Co.  530.  „  .      „      „,, 

L.  K.  9  Ch.  635  ;  Daniels  v.  Burnham,  2  »  Mildred  v.  Maspons,  8  Ap.  Cas.  874. 
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plaintiffs  would  lie  against  the  defendants  for  money  so  received.^ 
Lord  Blackburn  took  the  position  that  the  case  would  also  come 
under  the  Factors'  Act,  but  as  neither  of  the  other  lords  sitting 
with  him  assented  to  that  position,  the  case  was  not  decided  on 
that  ground,  although,  evidently,  Lord  Blackburn  had  very  decided 
views  that  the  case  came  within  the  act.^ 

B.  W.  &  Co.,  who  had  contracted  with  a  colliery  company  for 
10,000  tons  of  coal,  to  be  delivered  over  a  period  of  three  months 
at  a  spout  on  the  Tyne,  "  the  turn  to  be  mutually  agreed  upon," 
proposed  to  charter  a  foreign  ship  for  the  conveyance  of  29  keels 
of  Elsinore,  and  tendered  to  the  captain  a  charter-party  which 
stipulated  for  demurrage  in  unloading  the  ship,  but  made  no  pro- 
vision for  detention  in  loading  her.  The  captain  declined  to  sign 
such  a  charter  without  an  assurance  that  there  should  be  no  un- 
due detention  of  his  ship  ;  and  thereupon,  B.  W.  &  Co.  obtained 
from  the  defendant  (who  was  a  clerk  employed  by  several  colliery 
companies  to  arrange  the  terms  for  loading)  the  following  under- 
taking :  "  I  undertake  to  load  the  ship  Der  Versuch,  29  keels, 
with  Bebside  coals  in  ten  colliery  working  days,  etc.  On  account 
of  Bebside  Colliery,  W.  L.  Hoggett."  This  memorandum  (whicTi 
made  no  mention  of  the  person  contracted  with)  was  communi- 
cated by  the  charterers  to  the  captain  of  Der  Versuch,  who  there- 
upon accepted  the  charter.  The  vessel  being  detained  in  loading 
beyond  the  stipulated  ten  days,  the  captain  called  upon  the  de- 
fendant to  pay  him  j£45  for  demurrage.  The  defendant  repudi- 
ated all  liability,  but  ultimately  offered  to  pay  the  captain  ,£20. 
The  defendant  had  no  notice  of  the  charter.  In  an  action  by  the 
captain  to  recover  £45  for  demurrage  from  the  defendant,  it  was 
held  that,  upon  these  facts,  a  jury  were  warranted  in  finding  that 
the  undertaking  to  load  within  ten  days  was  a  contract  between 

1  Du  Biisache  v.  Alt,  8  Ch.  Div.  286  ;  of  the  goods,  "provided  such  consignee 
Mann  o.  Forrester,  i  Camp.  60  ;  Boden-  shall  not  have  had  notice  by  the  bill  of 
ham  !>.  Hoskins,  21  L.  J.  N.  8.  (Ch.)  864  ;  ladihg  or  otherwise,"  etc.  "that  such 
Pannell  v.  Hurley,  2  Coll.  241  ;  Ex  parte  person  so  shipping  in  his  own  name  is 
Kingston,  L.  R.  6  Ch.  632  ;  Lanyon  v.  not  the  actual  and  bond  fide  owner  of 
Blanchard,  2  Camp.  696 ;  Maanss  v.  such  goods."  Lord  Blackburn  held  that 
Henderson,  1  East,  335  ;  McFarlane  v.  this  was  but  in  affirmance  of  the  com- 
Norris,  2  B.  &  S.  783  ;  Meyer  v.  Dresser,  mon  law,  to  the  effect  that  knowledge, 
16  C.  B.  N.  s.  646,  665  ;  Fish  v.  Kemp-  however  obtained,  that  the  goods  were  not 
ton,  7  C.  B.  687  ;  Savenza  v.  Brinsley,  18  the  property  of  the  person  dealing  as  a 
C.  B.  N.  s.  467  ;  Ex  parte  Dixon,  4  Ch.  principal,  prevented  the  advancer  from 
Div.  133  ;  Irvine  v.  Watson,  5  Q.  B.  Div.  having  a  lieu  for  the  advances  made  after 
102,  414  ;  Lanyon  v.  Blanchard,  2  Camp,  such  knowledge,  on  the  ground  that  it 
596  ;  Ex  parte  Cook,  4  Ch.  Div.  123  ;  was  unjust,  with  knowledge,  to  take  one's 
KnatchbuU  v.  Hallett,  13  Ch.  Div.  696,  goods  to  pay  another's  debts  ;  and  that 
709.  the  case  was  governed  by  the  exception  in 

2  Under  the  Factors'  Acts  (including  5  the  statute.  Mildred  v.  Maspons,  8  App. 
&  6  Vic.  c.  39)  the  consignee  of  goods  is  Cas.  at  p.  884,  et  seq.  But  the  case  was 
given  a  lien  for  advances  on  goods  received  decided  on  common-law  principles,  irre- 
from  a  consignor,  as  the  apparent  owner  speotive  of  the  Acts. 
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the  captain  and  the  defendant ;  that  there  was  sufficient  consid- 
eration for  it ;  and  that  the  contract  was  with  the  defendant  per- 
sonally, and  not  as  agent.^ 

The  defendant,  an  estate  agent,  contracted  to  sell  land  to  the 
plaintiff,  who  paid  a  deposit.  The  defendant  signed  a  receipt  in 
his  own  name  for  the  deposit,  and  the  plaintiff  signed  an  agree- 
ment containing  the  terms  of  the  purchase.  The  owner  of  the 
land  refused  to  complete  the  purchase,  and  the  plaintiff  sued  the 
defendant  for  damages  for  breach  of  the  contract  to  sell.  At  the 
trial,  the  jury  found  that  the  defendant  sold  as  principal.  Held, 
that  the  defendant  was  personally  liable,  and  that  the  agreement 
and  receipt  taken  together  formed  a  sufficient  contract  to  satisfy 
the  statute  of  frauds.^ 

K.,  an  agent  of  the  plaintiffs,  having  authority  to  sell  goods  for 
them  and  to  receive  payment  in  cash  or  by  cheque,  but  having  no 
authority  to  indorse  cheques,  received  from  the  defendants  a 
cheque  on  their  bankers,  drawn  payable  to  "  S.  &  Co.  [the  name 
of  the  plaintiff's  firm]  or  order,"  and  fraudulently  indorsed  it, "  S.  & 
Co.,  per  S.  K.,  agent,"  and  misappropriated  the  proceeds.  The 
bankers  paid  the  cheque  and  returned  it  to  the  defendants,  and 
charged  the  amount  to  their  account.  The  court  held  that  an  in- 
dorsement of  a  cheque  '■^  per  procuration,"  or  "  as  agent,"  purports 
to  be  an  indorsement  by  the  payee  within  16  and  17  Vic,  c.  59, 
so  as  to  protect  the  banker  who  has  paid  it,  though  the  person  by 
whom  such  indorsement  is  made  has  no  authority  to  indorse  it ; 
and,  therefore,  that,  in  this  case,  such  payment  by  the  bankers 
was  a  payment  within  the  protection  of  the  statute,  and  that  the 
plaintiffs  could  not  sue  the  defendants  either  for  the  price  of  the 
goods  or  for  an  alleged  conversion  of  the  cheque.^ 

1  Weidner  v.  Hoggett,  1  C.  P.  D.  533.  affirmed,  on  appeal,  by  the  Court  of  Ap- 
See  Tanner  v.  Christian,  4  E.  &  B.  59;  peals,  2  C.  P.  Div.  151.  By  the  19th  sec- 
Lennard  v.  Robinson,  5  E.  &  B.  125  ;  tion  of  the  act  it  is  provided  that  any 
Parker  v.  Winlow,  7  E.  &  B.  942,  as  to  an  draft  or  order  drawn  upon  a  banker  for 
agent  signing.  The  main  question  in-  a  sum  of  money  payable  to  order  on  de- 
volved in  Weidner  v.  Hoggett,  1  C.  P.  mand  which  shall,  when  presented  for 
Div.  533,  was,  as  to  whether,  no  name  payment,  purport  to  be  indorsed  by  the 
being  mentioned  with  whom  the  under-  person  to  whom  the  same  shall  be  drawn 
taking  was  made,  the  captain  could  take  payable,  shall  be  a  sufficient  authority  to 
the  benefit  of  the  contract,  and  it  was  such  banker  to  pay  the  amount  of  such 
held  that  it  was  a  contract  made  with  the  draft  or  order  to  the  bearer  thereof ;  and 
captain  as  an  undisclosed  principal.  it  shall  not  be  incumbent  on  such  banker 

2  LoH"  V  Millar,  4  C.  P.  Div.  450.  to  prove  that  such  indorsement,  or  any 
And  see^Higgins  v.  Senior,  8  M.  &  W.  subsequent  indorsement,  was  made  by  or 
834  •  Jones  ».  Littledale,  6  A.  &  E.  486  ;  under  the  direction  or  authority  of  the 
Ridgway  v.  Wharton,  6  H.  L.  C.  238  ;  person  to  whom  the  said  draft  or  order 
Allen  V.  Bennet,  3  Taunt.  169  ;  Calder  v.  was  or  is  made  payable  either  by  the 
Dobell  L  R  6  C  P.  486  ;  Baumann  v.  drawer  or  any  indorser  thereof.  Hare  v. 
James  'l  'r  S  Ch.  508  ;  Jones  v.  Victoria  Copland,  13  Ir.  C.  L.  426,  is  to  the  same 
Oravinff  Dock  Co  .  2  0.  B.  Div.  314.  effect,  under  this  act,  as  Charles  v.  Black- 

rchldeTr  BUckwell,  1  C.  P.  Div.  S48;     well,  1  C.  P.  Div.  648;  2  C.  P.  Div.  151. 
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It  has  been  held  that  in  order  to  constitute  a  valid  defence 
within  the  rule  in  George  v.  Clagett,i  the  plea  should  show  that 
the  contract  was  made  by  a  person  whom  the  plaintiff  had  in- 
trusted with  the  possession  of  the  goods  ;  that  that  person  sold 
them  as  his  own  goods  in  his  own  name,  as  principal,  with  the 
authority  of  the  plaintiff ;  that  the  defendant  dealt  with  him  as, 
and  believed  him  to  be,  the  principal  in  the  transaction  ;  and  that, 
before  the  defendant  was  undeceived  in  that  respect,  the  set-off 
accrued.  It  is  not  necessary  in  such  a  plea  to  negative  "  means 
of  knowledge  "  that  the  seller  was  dealing  as  an  agent.^ 

To  a  count  for  goods  sold  and  delivered,  the  defendants  pleaded 
that  the  goods  were  sold  and  delivered  to  them  by  S.,  then  being 
the  agent  of  the  plaintiffs,  and  intrusted  by  them  with  the  goods 
as  apparent  owner  thereof ;  that  S.  sold  the  goods  in  his  own 
name,  and  as  his  own  goods,  with  the  consent  of  the  plaintiffs  ; 
that,  at  the  time  of  the  sale,  the  defendants  believed  S.  to  be  the 
owner  of  the  goods,  and  did  not  know  that  the  plaintiffs  were  the 
owners  of  or  interested  therein,  or  that  S.  was  agent ;  and  that, 
before  the  defendants  knew  that  the  plaintiffs  were  the  owners  of 
the  goods  or  that  S.  was  agent  in  the  sale  thereof,  S.  became  in- 
debted to  the  defendants,  etc. ;  claiming  a  set-off.  Replication, 
that,  before  the  sale  by  S.  the  defendants  had  the  means  of  know- 
ing that  he  was  merely  apparent  owner  of  the  goods,  and  that  the 
same  were  intrusted  to  him  as  agent,  and  that  S.  was  agent,  and 
as  such,  sold  the  goods  to  defendants.  Held,  that  the  plea  was 
good,  and  the  replication  no  answer  to  it.^ 

In  Cookson  u.  The  Bank  of  England,  cited  demands  for  the  goods  made  by  the  prin- 

in  Hare  v.  Copland,  Martin,  B.,  at  nisi  cipal.     George  v.  Clagett,  7  T.  R.  339. 
prius,  held,  that  the  section  covered  in-  ^  Borries  v.  Imperial  Ottoman  Bank, 

dorsements  by  procuration.     The  only  re-  L.  R.  9  C.  P.  38. 

port  of  Cookson  v.  The  Bank  of  England  ^  Borries  v.  Imperial   Ottoman  Bank, 

was  in  the  notes  of  a  short-hand  reporter  lb.     Coleridge,   C.   J.,   in    a   few   words, 

for  the  London  Times  newspaper,  which  places  the  matter  on   the   correct   basis, 

led  to  some  satirical   remarks   by  Chris-  thus  :    "  It  was,  in  the  first  place,  con- 

tian,  J.,  in   Hare  v.  Copland   ("Really,  tended  that  the  plea  should  have  averred 

after  having  stooped  so  low  for  an  author-  not  only  that  the  defendants  did  not  know 

ity,  we  are  but  ill  rewarded  for  our  hu-  that  the  plaintiffs  were  the  owners  of  the 

nrility,"  13  Ir.  C.  L.  at  p.  439)  ;  but  the  goods,  and  believed  S.  to  be  the  owners, 

case    was    approved    by   LLndley,    J.,    in  but  also  that  the  defendants  had  not  the 

Charles   v.    Blackwell,    1    C.    P.   Div.    at  means   of    knowledge    that    S.    was    not 

p.  555.     See,  as  to  checks  being  payment  owner,    but   was   acting    in    the    sale   as 

before  the  statute,   Hansard  v.  Robinson,  agent.     It  appears  to  me,   however,  that 

7  B.  &  C.  90;  Crowe  v.  Clay,  9  Ex.  604;  the  plea  states  all  that  is  material  to  raise 

and  as  to  effect,  then,  of  their  being  signed  the  defence.     It  states  that  the  plaintiffs 

"  by  procuration,"  Alexander  v.  Macken-  intrusted  S.  with  the  goods  for  sale  ;  that 

zie,  6  C.  B.  766;  Stagg  v.  Elliott,  12  C.  B.  they  sold  them  ;  and  that  the  defendants 

!*■  s.  373.  bought  them  believing  S.  to  be  the  owner 

1  If  a  factor  who  sells  under  a  del  are-  of  them.     The  essence  of  the  defence  is,  the 

dere  commission  sells  goods  as  his  own,  real  state  of  the  defendants'  minds  when 

and  the  buyer  knows  nothing  of  any  prin-  they  bought  the  goods  of  S.      They  assert 

cipal,  the  buyer  may  set  off  any  demand  that  it  was  this  :    that  they  believed  the 

he  may  have  on  the  factor  against  the  goods  to  be  the  goods  of  S.,  and  did  not 
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That  a  broker  or  agent  employed  to  sell  has  prima  facie  no  __ 
thority  to  receive  payment  otherwise  than  in  money,  according  to 
the  usual  course  of  business,  is  well  established  ;  and  it  is  equally 
as  clear  that,  if  instead  of  paying  money  the  debtor  writes  off  a 
debt  due  to  him  from  the  agent,  such  a  tcansaction  is  not  payment 
as  against  the  principal,  who  is  no  party  to  the  agreement,  though 
it  may  have  been  agreed  to  by  the  agent. 

Thus,  where  A.,  a  broker,  sold  some  cotton  yarn  to  the  de- 
fendant ;  before  its  delivery  the  defendant  paid  to  A.,  in  ad- 
vance, £1000  on  his  general  account.  Part  of  the  yarn  was 
sold  by  A.  as  agent  for  the  plaintiff  on  a  del  credere  commission. 
The  value  of  the  yarn  being  more  than  £1000,  the  defendant 
paid  the  difference  to  A.  in  cash,  and  so  balanced  the  accounts 
between  them.  A.  did  not  pay  over  to  the  plaintiff  the  value  of 
his  yarn,  and  became  bankrupt.  It  was  held,  that  the  defendant 
was  still  liable  to  the  plaintiff  for  the  price  of  the  yarn,  except  to 


know  or  believe  that  the  plaintiffs  were 
the  owners  of  or  interested  in  them.  This 
brings  the  case  distinctly  within  the  rule 
in  George  o.  Clagett,  7  T.  R.  369,  and 
that  is  the  form  of  pfea  which  has  been 
commonly  in  use  to  raise  a  defence  of  this 
kind.  .  .  .  The  plea  being  good,  it  fol- 
lows that  the  replication,  which  merely 
states  that  at  the  time  of  the  sale  the  de- 
fendants had  the  means  of  knowing  that 
S.  was  only  apparent  owner,  and  was  in- 
trusted with  the  goods  .is  agents  of  the 
plaintiffs,  is  no  answer  to  the  plea,  being 
a  mere  statement  of  a  fact  which  was  im- 
material." Borries  v.  Imperial  Ottoman 
Bank,  L.  R.  9  C.  P.  38,  45. 

A  similar  question  to  this  came  up  in 
a  Canadian  case,  under  their  Stamp  Act 
(42  Vic.  ch.  17),  where  the  plaintiff  re- 
ceived a  bill  which  was  not  stamped  ;  but 
the  plaintiff,  although  knowing  that  bills 
required  to  be  stamped,  did  not  notice 
that  the  bill  was  not  stamped,  and  put  it 
in  his  safe,  where  it  remained  for  some 
two  months,  when,  on  the  plaintifTs  at- 
tention being  called  to  the  fact  that  the 
bill  was  not  stamped,  and  which  was  the 
first  time  he  had  actual  "knowledge"  of 
that  fact,  he  put  on  double  stamps,  the 
act  (section  13)  making  bills  good  pro- 
viding that,  in  such  a  ease,  double  stamps 
are  put  on  by  the  holder  as  soon  as  he 
acquires  the  knowledge  that  the  instru- 
ment is  defective  for  wiint  of  stamps. 
The  Supreme  Court  of  Canada,  affirm- 
ing the  judgment  of  a  majority  of  the 
Supreme  Court  of  New  Brunswick, 
AVeldon  and  Wetmore,  JJ.,  dissenting 
(Tufts  V.  Chapman,  22  N.  B.  R.  195), 
held  that  the  bill  was  good  ;  having  the 
means  of  knowledge  by  the  holder  not 
vor,.    I.  37 


being  equivalent  to  the  actual  knowledge 
which  was  meant  by  the  act.  Chapman 
V.  Tufts,  8  Can.  Sup.  Ct.  543.  Allen, 
C.  J.,  in  delivering  the  judgment  of  the 
majority  of  the  New  Brunswick  Court, 
said  :  "Whether  the  bill  was  improperly 
received  in  evidence  depends  upon  the 
construction  to  be  given  to  the  13th  sec- 
tion of  the  Stamp  Act,  42  Vic.  c.  17, 
which  authorizes  any  holder  of  a  bill 
or  note  not  stamped,  or  insufficiently 
stamped,  to  affix  double  duty  stamps,  if, 
when  he  became  holder  thereof,  he  had 
'no  knowledge  of  such  defect,'  and  paid 
the  double  duty  'as  soon  as  he  acquired 
such  knowledge.'  .  .  If  by  the  word 
'knowledge'  is  to  be  understood  actual 
information  of  the  fact,  then  1  am  unable, 
from  the  plaintiff's  evidence,  to  satisfy 
myself  that  he  knew  the  bill  was  not 
stamped  when  he  took  it.  When  he  said 
his  '  first  knowledge '  of  the  fact  was  when 
his  attorney  called  his  attention  to  it,  he 
must  have  meant  that  his  mind  was  never 
directed  to  that  defect  before  ;  though, 
having  the  bill  in  his  possession,  he 
clearly  had  the  means  of  knowledge  nearly 
two  months  before.  If  he  'never  gave  it 
a  thought,'  I  do  not  see  how  it  can  be  said 
that  he  knew  it  was  not  stamped,  or  how 
a  man  can  be  said  to  have  knowledge  of  a 
fact  that  he  has  never  thought  of."  See 
House  V.  House,  24  U.  C.  C.  P.  526, 
under  the  same  act,  and  to  the  same  effect. 
The  dissenting  judgment  of  Wetmore,  J., 
in  the  New  Brunswick  Court,  is  full  of 
absurdities.  See  his  gi'ossly  contradictory 
statements  of  the  eridence  in  the  case  on 
pp.  201,  204,  of  the  report.  Clearly,  in 
such  cases,  having  the  means  of  knowledge 
is  not  equivalent  to  actual  knowledge. 
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the  extent  of  the  cash  payment,  the  advance  of  £1000  to  A.  not 
amounting  to  a  prepayment,  because  it  was  on  the  general  ac- 
count, and  the  settlement  of  accounts  not  constituting  payment 
as  against  the  plaintiff;  as  an  agent,  whether  acting  on  a  del 
credere  commission  or  not,  is  only  authorized  to  receive  payment 
in  cash,  in  the  absence  of  any  practice  or  custom  to  the  contrary.^ 
The  question  came  up  again  in  the  Exchequer  Chamber,  on  ap- 
peal from  the  decision  of  the  Court  of  Common  Pleas,^  in  which 
counsel  for  the  defendant  claimed  that  the  settlement  with  A. 
amounted  to  payment  as  against  the  plaintiff ;  but  that  it  was,  at 
any  rate,  a  question  for  the  jury,  depending  upon  what  authority, 
express  or  implied,  A.  had  from  the  plaintiff  in  respect  of  the 
mode  of  receiving  payment.  The  court  held  that  it  was  a  ques- 
tion of  fact  for  the  jury,  whether  a  payment  to  a  broker  in 
advance  was  a  good  payment  as  against  the  principal,  depending 
on  the  custom  of  the  trade ;  ^  and  as  that  question  had  not  been 
left  to  the  jury,  the  court  ordered  a  new  trial.  There  was  no 
evidence  on  the  trial  given  of  any  such  custom ;  such  a  question 
was  not  aslied  to  be  submitted  to  the  jury,  nor  was  there  any 
such  point  taken  at  the  Court  of  Common  Pleas.  And  there  is 
nothing  in  the  case  in  the  Exchequer  Chamber  to  question  the 
correctness  of  the  decision  in  the  Common  Pleas  in  such  cases  as 
that  was  treated  to  be ;  viz.,  one  in  which  no  such  custom  was 

^  Catterall  v.  Hindi  e,  L.  R.  1  C.  P.  rule  any  case  deciding  that  where  a  prin- 

186.     Abbott,  C.  J.,  in  Russell  v.  Bang-  cipal  employs  an  agent  to  receive  money 

ley,   4  B.  &  Aid.   395,   398,  says;    "The  and  pay  it  over  to  hira,  the  agent  does 

general  rule  of  law  is,  that  if  a  creditor  not  thereby  acquire  any  authority  to  pay 

employs  an  agent  to  receive  money  of  a  a  demand  of  his   own  upon   the  debtor 

debtor,    and    the    agent   receives   it,   the  by  a  set-off  in  account  with  him.      But 

debtor  is  discharged  as  against  the  prin-  the  court  is  of  opinion  that  where  an  in- 

cipal ;  but  if  the  agent,  instead  of  receiv-  surance  broker,  or  other  mercantile  agent, 

ing  money,  writes  off  money  due  from  him  has  been  employed  to  receive  money  for 

to  the  debtor,   then  the  latter  is  not  dis-  another  in  the  general  course  of  his  busi- 

charged."     See  Bartlett  v.  Pentland,    10  ness,  and  where  the  known  general  course 

B.  &  0.  760  ;    Underwood  v.  Nichols,  17  of  business  is  for  the  agent  to  keep  a  run- 

C.  B.  329  ;  Fish  v.  Kenipton,  7  C.  B.  ning  account  with  the  principal,  and  to 
687;  Scott  V.  Irving,  1  B.  &  Ad.  605;  credit  him  with  sums  which  he  may  have 
Sweeting  v.  Pearce,  9  C.  B.  N.  s.  534.  received   by  credits  in  account  with  the 

-  L.  R.  2  C.  P.  368.  debtors,  with  whom  he  also  keeps  running 
'  It  was  held  in  Todd  v.  Reid,  4  B.  &  accounts,  and  not  merely  with  moneys 
Aid.  210,  that  an  insurance  broker  is  only  actually  received,  the  rule  laid  down  in 
entitled  to  receive  payment  for  the  as-  those  cases  cannot  properly  be  applied  ; 
sured  from  the  underwriter  in  money ;  but  it  must  be  understood  that  where  an 
and,  therefore,  a  custom  to  set  off  the  account  is  bond  fide  settled  according  to 
general  balance  due  from  the  broker  to  that  known  usage,  the  original  debtor  is 
the  underwriter,  in  the  settlement  of  a  discharged,  and  the  agent  becomes  the 
particular  loss,  is  illegal,  as  an  attempt  debtor,  according  to  the  meaning  and  in- 
to establish  a  custom  to  pay  the  debt  of  tention,  and  with  the  authority,  of  the 
one  person  with  the  money  of  another,  principal."  But  see  Sweeting  v.  Pearce, 
But  the  contrary  was  decided  in  Stewart  9  C.  B.  N.  s.  534,  where  Todd  v.  Reid,  4 
■».  Aberdein,  211,  228,  Lord  Abinger  there  B.  &  Aid.  210,  is  approved.  And  see 
saying:  "It  must  not  be  considered  that  Bayley  v.  Wilkins,  7  C.  B.  886  ;  Gabay  v. 
by  this  decision  the  court  means  to  over-  Lloyd,  3  B.  &  C.  793. 
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shown  as  is  referred  to  in  the  Exchequer  Chamber.  In  all  such 
cases  the  law  as  laid  down  in  the  case  in  the  Common  Pleas  was 
not  doubted,  but  rather  was  affirmed;  and  even  the  ordering  a 
new  trial  at  all  seems,  under  the  circumstances,  to  have  been 
more  than  questionable. 

The  plaintiff  sold  stores  for  a  ship  to  T.,  who  was  ship's  hus- 
band  and  managing  owner.      The  defendant  was  part-owner  of 
the  ship  and  was  also  interested  jointly  with  T.  in  the  adventure 
for  which  the  ship  was  being  fitted  out.     The  plaintiff  applied  to 
I.  tor  payment,  but  did  not  obtain  it.     Three  months  after  the 
goods  were  supplied,  and  again  two  years  after  that,  the  defend- 
ant settled  accounts  with  T.,  and  gave  him  credit  for  the  price  of 
the  goods,  supposing  that  they  had  been  paid  for.     More  than 
three  years  after  the  goods  had  been  supplied,  T.  having  become 
bankrupt,  the  plaintiff  for  the  first  time  applied  for  payment  to 
the  defendant  and  brought  his  action  for  the  debt.     The  position 
taken  in  defence  was  that  the  plaintiff  had  been  guilty  of  laches 
in  giving  T.  the  unreasonable  credit  which  he  did,  thereby  elect- 
ing him  as  sole  creditor  and  thus  discharging  the  principal.    This 
view  was  sustained  by  Mathew,  J.,  who  gave  judgment  for  the  de- 
fendant.    On  appeal  to  the  Court  of  Appeal   the  judgment  of 
Mathew,  J.,  was  reversed.     The  Court  of  Appeal  held,  that,  in 
order  to  discharge  a  principal  from  his  liability  for  a  debt  con- 
tracted by  his  agent,  the  principal  must  show  that  the  creditor 
has  himself  misled  him  into  supposing  that  he  has  elected  to  give 
exclusive  credit  to  the  agent,  and  that  the  principal  has  been 
prejudiced  by  that   supposition;    that  mere  delay  in   enforcing 
payment  from  the  agent  will  not  be  sufficient  for  the  purpose ; 
and  that  there  had  been  no  such  conduct  on  the  part  of  the  plain- 
tiff as  would  discharge  the  defendant  from  his  liability.^ 

1  Davison  v.  Donaldson,  9  Q.  B.  Div.  Irvine  i>.  Watson,  5  Q.  B.  Div.  414.  In 
623.  In  discussing  the  questions  involved  that  case  the  defendants  had  paid  the 
in  the  case,  where  the  principal  knew  that  broker,  and  the  question  was  whether  that 
there  was  a  seller,  the  observations  of  discharged  their  liability  to  the  plaintiffs. 
Jessel,  M.  R.,  as  a  whole,  accord  with  the  Bramwell,  L.  J.,  says  {Ibid.,  p.  416)  :  '  I 
principles  we  have  laid  down,  as  an  ex-  think  it  impossible  to  say  that  it  discharged 
planation  of  the  cases,  in  our  note,  supra,  them,  unless  they  were  misled  by  some  con- 
to  Armstrong  v.  Stokes,  L.  R.  7  Q.  B.  598.  duct  of  the  plaintiffs  into  the  belief  that  the 
He  says:  "No  doubt  there  is  a  well-  broker  had  already  settled  with  the  plain- 
known  principle  of  eqixity  which  has  been  tiffs,  and  made  such  payment  in  conse- 
long  acted  on,  sometimes  by  the  courts  of  qaence  of  such  belief.'  Now,  assuming 
equity,  and  sometimes  by  the  courts  of  that  there  is  no  distinction  in  this  respect 
common  law,  for  the  equity  is  the  same  between  a  partnership  and  a  case  of  prin- 
in  both  courts,  that  if  the  defendant  has  cipal  and  agent,  that  observation  applies 
been  misled  by  the  plaintiff',  either  by  his  exactly  to  this  case.  The  payment  which 
words  or  his  conduct,  to  believe  that  which  the  defendant  made  was  not  made  in  con- 
is  not  true,  so  that  his  position  is  altered,  sequence  of  being  misled  by  the  plaintiff, 
the  plaintiff  cannot  be  heard  to  deny  the  The  mere  fact  that  by  the  conduct  of  the 
truth  of  what  he  has  thus  led  the  defend-  plaintiff  he  lost  the  opportunity  of  getting 
ant  to  believe.     This  is  well  laid  down  in  the  money  back,  is  not  sufficient.     Then 
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The  Supreme  Court  of  the  United  States  in  Parsons  v.  Armor,i 
in  the  case  of  an  order  by  a  principal  in  Boston  to  his  agent  in 


Baggallay,  L.  J.  {Ibid.,  418),  speaking  of 
Parke,  B.'s  observations  in  Heald  «.  Ken- 
worthy,  5  Q.  B.  Div.  418,  says  :  '  He 
sought  to  limit  the  qualification  of  the 
general  rule  to  cases  in  which  the  seller 
by  some  conduct  has  misled  the  buyer 
into  believing  that  a  settlement  has  been 
made  with  the  agent.  And  if  that  limita- 
tion is  correct,  I  am  of  opinion  that  there 
is  no  such  payment  as  could  discharge  the 
defendants.'  And  Brett,  L.  J.,  says  (5  Q. 
B.  Div.  420):  '  And  Parke,  B.,  after  citing 
the  dictum  of  Bayley,  J.,  to  the  eifect  that 
the  seller  cannot  sue  the  principal  if  the 
state  of  the  accounts  between  the  princi- 
pal and  the  agent  would  make  it  inequita- 
ble that  lie  should  do  so,  proceeds  to  ask 
what  equity  there  can  be,  unless  it  is 
something  arising  out  of  the  conduct  of 
the  seller,  something  to  induce  the  de- 
fendant to  believe  that  a  settlement  has 
already  been  made  with  the  agent.'  And 
then  referring  to  Armstrong  v.  Stokes,  L. 
R.  7  Q.  B.  598,  he  says  ;  '  Probably  this 
decision  means  this,  that  when  the  seller 
deals  with  the  agent  as  sole  principal,  and 
the  nature  of  the  agent's  business  is  such 
that  the  buyer  ought  to  believe  that  the 
seller  has  so  dealt,  in  such  a  case  it  loould 
be  unjust  to  allow  the  seller  to  recover  from 
the  principal  after  he  paid  tJie  agent.'  All 
the  judges  agreed  in  laying  down  that, 
where  the  seller  knows  that  there  is  a 
principal  behind  the  person  with  whom 
he  is  dealing  [that  is,  in  effect,  where 
the  credit  is  not  given  solely  to  the  agent], 
he  must  be  shown  to  have  done  some- 
thing which  raises  an  equity  against  him, 
otherwise  the  principal  is  not  discharged  ; 
though  I  am  far  from  saying  that  there 
may  not  be  special  cases  in  wliich  mere 
delay  on  the  part  of  the  plaintiff  would 
be  held  to  be  suiiiciently  misleading  con- 
duct ;  it  may  amount  to  a  representation 
that  he  has  been  paid."  The  case  of 
Smethurst  v.  Mitchell,  28  L.  J.  Q.  B.  241, 
is  a  case  very  similar  to  that  of  Armstrong 
V.  Stokes,  L.  R.  7  Q.  B.  598,  and  goes  far 
towards  according  with  the  views  we  have 
expressed,  and  the  principles  we  have 
stated,  in  our  note  to  the  latter  case.  See 
sujrra,  p.  561  el  seq.,  note.  In  Smethurst 
V.  Mitchell,  28  L.  J.  Q.  B.  241  (also  re- 
ported 1  E.  &  E.  622),  H.,  who  was  a 
commission  agent,  ordered  of  the  plaintiff 
shirtings,  in  August  and  September,  1857, 
which  were  entered  in  the  plaintiCPs  books 
to  H.  as  the  purchaser,  and  the  goods  and 
invoices  were  sent  to  him,  debiting  him 
with  the  price.     By  the  course  of  dealing 


the  price  became  due  in  cash,  minus  dis- 
count, on  the  last  Friday  in  October,  1857. 
H.  had  been  employed  for  several  years 
by  the  defendant  (who  was  a  merchant  in 
England  and  Canada),  to  buy  goods  for 
him,  and  the  course  of  dealing  between 
them  was  for  the  defendant  to  give  H. 
acceptances  from  time  to  time,  at  four 
months,  in  order  to  keep  him  in  funds  to 
meet  the  current  account.  The  shirtings 
were  bought  by  H.,  pursuant  to  orders 
from  the  defendant,  and  being  sold  by  the 
plaintiff  "in  the  gray,"  H.  got  tliem  fin- 
ished, and  invoiced  them  from  himself  to 
the  defendant,  charging  the  cost  price  of 
the  goods  and  of  finishing,  and  a  commis- 
sion to  himself  of  two  per  cent. ;  and  the 
goods  when  finished  were  sent  by  H.  to 
be  shipped  on  the  defendant's  account  to 
Canada.  The  defendant  suspended  pay- 
ment on  October  1.3  ;  but  he  had  sent  be- 
tween that  day  and  August  acceptances 
more  than  sufficient  to  cover  the  price  of 
the  shirtings  and  all  other  orders,  and  H. 
had  discounted  the  bills,  which  had  thus 
got  into  the  hands  of  third  persons,  but 
he  did  not  pay  the  plaintiff  on  the  last 
Friday  in  October,  or  at  any  other  time. 
On  October  16,  H.  sent  the  defendant  his 
account  current,  including  the  invoice  for 
the  shirtings  and  for  other  goods,  and  he 
credited  himself  with  the  price  of  the  goods, 
and  debited  himself  with  the  amount  of 
the  bills,  the  balance  being  in  tlie  defend- 
ant's favor.  At  the  time  of  the  purchase 
the  plaintiff  knew  that  H.  was  a  commis- 
sion merchant,  but  knew  nothing  of  the 
defendant,  nor  that  the  shirtings  were  for 
him.  In  November,  1857,  the  plaintiff 
was  informed  by  H.  that  the  defendant 
was  the  principal  in  the  purchase  ;  but  he 
took  no  proceedings  whatever  in  the  mat- 
ter till  September,  1858,  when  he  com- 
menced an  action  against  the  defendant. 
After  the  plaintiff  had  been  informed  that 
the  defendant  was  the  principal,  the  de- 
fendant arranged  to  take  up,  among  others, 
the  bills  wliich  had  been  given  to  H.,  by 
giving  promissory  notes  for  the  amount ; 
and  when  these  notes  became  due  (before 
September,  1838),  a  fresh  arrangement  was 
entered  into  with  the  creditors  at  12s.  6rf. 
in  the  pound,  for  which  the  defendant 
gave  fresh  acceptances,  which  wpre  still 
running  at  the  time  of  action  brought. 
H.  was  a  party  to  both  renewals.  At  the 
trial  it  was  contended  for  the  defendant, 
that,  on  the  facts,  it  was  not  a  matter  of 
agency  at  all,  and  that  the  defendant's 
credit  was  not  pledged,  or  intended  to  be 
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PART   VIII.] 


AGENCY. 


581 


New  Orleans,  decided,  1.  That  the  agent,  having  been  authorized 
to  buy  goods  for  his  principal,  and  pay  for  them  by  funds  raised 
by  drawing  bills,  could  not  make  his  principal  debtor  for  the 


pledged  ;  but  that  it  was  only  a  sale  from 
the  plaintiff  to  H.,  and  from  him  to  the 
defendant.  The  jury,  however,  found  that 
the  purchase  was  made  by  H.  as  agent  of 
the  defendant.  But,  notwithstanding  this. 
Hill,  J.,  raised  the  qu(xre, —  "Is  that 
sufficient  to  charge  the  principal  ?  or  must 
not  the  agent  be  authorized  to  pledge  his 
principal's  credit?"  And  again,  "There 
may  be  a  distinction  between  the  case 
where  the  seller  knows  he  is  dealing  with 
the  agent  of  an  uudisclosed  principal,  and 
that  where  he  does  not  know  that  there  is 
a  principal  in  the  matter.  In  the  former 
case  it.  may  well  be,  that  the  seller  is 
bound  to  make  inquiries,  and  elect  be- 
tween the  agent  and  the  principal  as  soon 
as  the  time  for  payment  arrives  ;  or,  at 
any  rate,  that  he  may  le  bound  by  any 
change  in  the  account  between  the  agent 
and  principal  to  the  prejudice  of  the  latter 
after  that  time."  In  deciding  the  case, 
the  court  held  that,  even  assuming,  on 
the  finding  of  the  jury,  the  plaintiff  to 
have  had  the  right  in  November,  18.57 
(when  he  first  knew  that  the  defendant 
was  the  primcipal),  to  elect  between  the 
defendant  and  H,,  he  must  be  taken  from 
his  conduct  actually  to  have  elected  to 
make  H.  his  debtor  ;  or  that,  having  made 
no  election,  he  had,  by  lying  by  for  nine 
months,  allowed  the  defendant  to  change 
his  position  to  his  prejudice  ;  and  that,  in 
either  view,  he  could  not  recover  against 
the  defendant.  The  court  also  ques- 
tioned, whether,  H.  not  having  authority 
to  pledge  the  defendant's  credit,  the  plain- 
tiff had  a  right  of  election  in  November, 
1857  ;  and,  also,  whether  the  plaintiff, 
knowing  H.  to  be  only  an  agent,  ought 
not,  in  order  to  be  able  to  charge  the  prin- 
cipal, to  have  made  inquiries  for  the  prin- 
cipal's name  when  the  day  for  payment 
arrived.  We  find  that  the  able  counsel 
in  this  case  (Wilde),  took  very  much  the 
same  position  that  we  have  taken  in  our 
note  to  Armstrong  v.  Stokes  (arafe,  p.  561 
et  seq. ),  both  as  to  the  holding  of  the  court 
in  Heald  v.  Kenworthy,  10  Ex.  739,  and 
as  to  the  correct  principle  by  which  this 
class  of  cases  is  governed.  He  says  :  "In 
Heald  v.  Kenworthy,  the  court  assumed 
that  it  appeared  from  the  pleadings  that 
the  agent  to  whom  the  defendant  had  paid 
for  the  goods,  was  agent  to  pledge  the  de- 
fendant's credit  with  the  plaintiffs,  and 
they  held,  that  mere  payment  to  the 
agent  was  not  sufficient  to  discharge  the 
principal ;  but  that  he  must  go  on  and  show 
that  the  plaintiff  had  induced  the  pay- 


ment to  the  agent.  But  if  the  agent  be  -i 
not  authorized  to  pledge  the  principal's 
credit,  it  does  not  follow  that,  in  such  a 
case,  the  conduct  of  the  seller  must  be 
shown  ;  and  the  present  case  is  more  like 
that  of  a  mere  servant  authorized  to  pur- 
chase goods  for  cash,  in  which  case  the 
master  is  not  liable  if  the  servant  obtains 
the  goods  on  credit.  It  may  well  be  suffi- 
cient to  bar  an  action  against  the  princi- 
pal where  the  agent  had  no  authority  to 
pledge  his  principal's  credit,  if  the  ac- 
count between  them  has  been  altered  to 
the  prejudice  of  the  latter,  whether  the 
seller's  conduct  induced  the  alteration  or 
not."  We  concur  in  this  view,  which  is 
virtually  the  same  as  that  expressed  in 
our  note  to  Armstrong  v.  Stokes,  supra. 

In  Railroad  Co.  v.  Hanning,  15  AVall. 
649,  the  court  adopted  the  following  as 
the  rule  with  reference  to  the  responsibil- 
ity of  the  principal  for  the  acts  done  by 
the  agent ;  The  principal  is  liable  for 
the  acts  and  negligence  of  the  agent  in 
the  course  of  his  employment,  although 
he  did  not  authorize  or  did  not  know  of 
the  acts  complained  of.  So  long  as  he 
stands  in  the  relation  of  principal  or  mas- 
ter to  the  wrong-doer,  the  owner  is  re- 
sponsible for  his  acts.  When  he  ceases 
to  be  such  and  the  actor  is  himself  the 
principal  and  master,  not  a  servant  or 
agent,  he  alone  is  responsible.  Applying 
these  principles  to  the  case  where  the 
respondent  had  brought  an  action  for 
damages  received  by  him  in  crossing  the 
company's  premises  ;  the  court  held,  that 
as  the  injury  was  caused  by  work  being 
done  for  the  company  by  a  contractor, 
under  the  direction  of  the  company's  en- 
gineer, who  was  to  direct  and  supervise 
the  work  ;  the  power  of  controlling  and 
managing  the  entire  performance  of  the 
work  being  generally  in  the  company,  in- 
cluding the  possession  of  the  premises, 
and  the  direction,  management,  and  con- 
trol of  all  the  details  of  the  work,  the 
company  were  liable  for  damages  received 
by  the  respondent,  caused  by  the  negli- 
gence of  their  contractor.  And  see  Hil- 
liard  v.  Richardson,  3  Gray,  359  ;  Scam- 
mon  V.  City  of  Chicago,  25  111.  425  ;  Pack 
V.  Mayor  of  New  York,  4  Seld.  222 ;  Kelly 
V.  Mayor,  11  N.  Y.  432  ;  Camp  v.  The 
Wardens,  7  La.  An.  322  ;  Painter  v. 
Mayor,  46  Pa.  St,  213  ;  Storrs  v.  City 
of  Utica,  17  N.  Y.  104 ;  Higgins  v.  The 
Watervliet  Turnpike  Co.,  46  N.  Y.  23  ; 
Robbins  v.  Chicago,  4  Wall.  679. 
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price  of  the  goods ;  2.  That,  if  the  principal  instructs  his  agent 
to  purchase,  and  pay  out  of  funds  in  his  hands,  and  the  vendor 
has  notice  of  this  instruction,  and  the  agent  draws  on  the  princi- 
pal in  favor  of  the  vendor  in  payment  for  the  goods,  the  principal 
is  not  bound  to  accept,  and  the  vendor  cannot  charge  him  with 
the  price. 

In  Lacey  v.  Hill,!  jt  ^^s  held  that  stockbrokers  who  have  with 
their  own  money  purchased  stock  for  a  principal  were  justified  la 
immediately  selling  the  stock.  Under  such  circumstances  the 
stockbrokers  have  a  claim  against  tlie  estate  of  tlie  principal  for 
the  balance  due  to  them  on  the  account,  which  balance  is  subject 
to  deduction  for  any  loss  which  may  have  been  incurred  by  seUing 
before  the  next  settling  day.^ 

There  may  be  cases,  where,  as  between  themselves,  parties 
dealing  with  each  other  may  intend  to  do  so  in  the  capacity  of 
principal  and  agent,  but  their  mode  of  dealing  may  be  such  as  to 
constitute  tliem,  in  fact,  vendor  and  vendee.  A  similar  effect 
may  also  occur  in  any  other  branch  of  the  contract  of  sale,  or  in 
any  other  contract.  The  intention  of  the  parties,  which  is  the 
very  base  of  the  contract,  is,  as  we  have  stated  more  than  once, 
to  be  got  at,  not  only  by  the  declarations  of  the  parties,  but  by  a 
consideration  of  the  subject  of  the  contract  and  the  surrounding 
circupistances  as  well.  And  it  not  unfrequently  happens  that  the 
express  declarations  of  the  parties  as  to  their  intention  are  over- 
ridden by  the  contract  considered  as  a  whole,  by  the  acts  of  the 
parties,  or  by  the  circumstances  surrounding  the  contract  and 
considered  with  it.  The  cases  are  numerous  where  this  is  held  : 
in  cases,  for  instance,  where  time  has  been  held  to  be  not  of  the 
essence  of  the  contract,  though  expressly  declared  in  the  contract 
that  it  shall  be ;  and  where,  not  to  multiply  instances,  it  has 
been  stated  in  a  contract  that  certain  amounts  shall  be  liquidated 
damages  and  not  a  penalty  ;  and,  from  the  other  language  of  the 

•  L.  E.  8  Ch.  Ap.  921.  ordinary  principles  of  law,  would  not 
^  Treating  the  facts  in  the  case  as  though  entirely  deprive  him  of  his  right  to  re- 
no  question  of  the  usage  of  the  Stock  cover.  He  would  still  be  entitled  to  re- 
Exchange  were  relied  on,  Mellish,  L,  J.,  cover  the  amount  he  had  laid  out  on  behalf 
says  :  "  I  am  not  aware  that  there  is  any  of  the  principal  ;  but  the  principal  would 
difference  between  the  purchase  of  stock  or  have  a  counter-claim  against  him  for  dam- 
shares  and  the  purchase  of  wheat  or  cotton,  age,  if  any,  which  might  have  resulted 
If  a  broker  has  purchased  a  quantity  of  from  the  fact  of  selling  a  fortnight  earlier 
cotton,  or  other  goods,  and  has  paid  for  it  than  he  ought  to  have  done.  But  if  it 
out  of  his  own  money,  and  has  got  an  turned  out  that  the  market  kept  continu- 
order  from  his  principal  that  he  may  sell  ally  falling  during  the  fortnight,  so  that 
for  the  purpose  of  recouping  himself  the  the  sale  was,  in  fact,  a  gain  to  the  prin- 
amount  whicli  he  has  actually  paid,  but  cipal's  estate,  in  that  case  there  would  be 
the  principal  has  told  him,  '  I  think  you  nothing  to  recover."  See  Duncan  v.  Hill, 
had  better  not  sell  till  the  first  of  August,'  L.  R.  6  Ex.  255  ;  L.  R.  8  Ex.  242  ;  Leney 
and  he  being  afraid  the  market  will  fall  o.  Hill,  L.  R.  8  Ch.  App.  441. 
sells  a  fortnight  too  soon,  that,  upon  the 
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contract  and  the  surrounding  circumstances,  the  contrary  of  this 
has  been  held.  The  case  of  Ex  parte  White,  In  re  Neville  ^  is  one 
such  as  we  have  referred  to  above,  where  the  parties  seemed  to 
look  upon  their  relative  position  as  that  of  principal  and  agent ; 
whereas,  from  their  course  of  dealing,  they  were  held  to  be  vendor 
and  vendee.  The  facts  are  thus  summarized ;  T.  &  Co.  were  in 
the  habit  of  sending  goods  to  N.  for  sale.  N.  was  a  partner  in  the 
firm  of  N.  &  Co.,  but  received  these  goods  on  his  private  account. 
The  course  of  dealing  between  T.  &  Co.  and  N.  was  that  the 
goods  were  accompanied  by  a  price-list.  N.  sold  the  goods  on 
what  terms  he  pleased,  and  each  month  sent  to  T.  &  Co.  an 
account  of  the  goods  he  had  sold,  debiting  himself  with  the  prices 
named  for  them  in  the  price-list,  and  at  the  expiration  of  another 
mouth  he  paid  the  amount  in  cash,  without  any  regard  to  the 
prices  at  which  he  had  sold  the  goods  or  the  length  of  credit  he 
had  given.  He  paid  the  money  which  he  had  received  from  the 
sales  into  the  general  account  of  his  firm,  and  made  his  payments 
to  T.  &  Co.  through  his  firm,  with  whom  he  kept  an  account  of 
moneys  paid  in  and  drawn  out  by  him  in  respect  of  moneys 
unconnected  with  the  partnership,  which  account  included  many 
items  wholly  unconnected  with  the  goods  of  T.  &  Co.  N.  &  Co. 
having  executed  a  deed  of  arrangement  with  their  creditors,  T.  & 
Co.  sought  to  prove  against  the  joint  estates  for  the  amount  stand- 
ing to  N.'s  credit  with  his  firm,  on  the  ground  that  the  same  arose 
from  moneys  belonging  to  T.  &  Co.,  which  were  improperly  placed 
by  N.  in  the  hands  of  his  firm.  It  was  held,  reversing  the  decision 
of  the  court  below,  that  such  proof  could  not  be  admitted ;  for 
that  the  course  of  dealing  showed,  that,  although  both  parties 
might  look  upon  the  business  as  an  agency,  N.  did  not,  in  fact, 
sell  the  goods  as  agent  of  T.  &  Co.,  but  on  his  own  account,  upon 
the  terms  of  his  paying'  T.  &  Co.  for  them  at  a  fixed  rate  if  he 
sold  them,  and  the  moneys  he  received  for  them  were,  therefore, 
his  own  moneys,  which  T.  &  Co.  had  no  right  to  follow.^ 

1  L.  R.  6  Ch.  Ap.  397.  chaser  ever  existed  between  the  author 
'^  In  delivering  judgment,  James,  L.  J.,  and  the  retail  booksellers."  And  Mel- 
put  the  following  case,  as  analogous  to  lish,  L.  J.  :  "I  do  not  say  that  it  is  not 
that  which  they  were  deciding:  "If  a  possible  for  parties  to  make  a  bargain 
publisher  publishes  for  an  author,  and  under  which  the  consignee  may  receive  in 
sells  for  the  author,  and  holds  all  the  his  remuneration  whatever  the  goods  fetcli 
copies  of  the  book,  and  at  some  specified  above  a  certain  price,  and  yet  sell  them 
time  has  to  return  to  the  author  an  ac-  as  agent  ;  but  the  q^uestion  is  whether 
count  of  all  those  sold,  and  pay  for  them  such  a  bargain  is  to  be  inferred  in  the 
at  a  price  fixed  between  the  author  and  present  case.  If  A.  hands  over  his  goods 
the  publisher,  the  publisher  being  at  lib-  to  B.,  and  B.  is  to  pay  him  a  certain  price 
erty  to  make  his  own  bargain  with  retail  if  he  sells,  but  is  at  liberty  to  sell  on  what 
booksellers  all  over  the  country,  it  could,  terms  he  pleases,  and  B.  then  sells  to  C., 
never,  be  supposed  that  the  relation  of  .the  natural  inference  from  these  facts  is, 
creditor  and  debtor  or  vendor  and  pur-  beyond  all  doubt,  that  there  is  a  sale 
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In  Riggs  V.  Lindsay  ^  it  was  held,  that  the  defendants  having 
ordered  the  plaintiff  to  purchase  salt  for  them,  and  he  having  so 
purchased  and  drawn,  they  were  bound  to  accept  and  pay  his 
bills;  and  if  they  did  not,  he  might  recover  from  them  the 
amount  of  the  bills  and  damages  and  costs  of  protest  (if  he  had 
paid  the  same),  upon  a  count  for  money  paid,  laid  out,  and  ex- 
pended, and  the  bill  of  exchange  might  be  given  in  evidence  on 
that  count.  If,  after  the  protest  of  the  bills,  the  plaintiff  sold 
the  salt  without  orders,  it  should  not  prejudice  his  right  of  action, 
although  he  rendered  no  account  of  sales  to  the  defendants.  In 
this  case  the  proceeds  of  the  salt,  as  admitted  by  the  plaintiff's 
counsel,  were  deducted  from  the  plaintiff's  demand,  and  a  verdict 
was  rendered  for  the  balance.^ 

Different  rules  prevail  in  respect  to  the  acts  and  declarations 
of  public  agents  from  those  which  ordinarily  govern  in  the  case 
of  mere  private  agents.  Principals,  in  the  latter  category,  are  in 
many  cases  bound  by  the  acts  and  declarations  of  their  agents, 
even  when  the  act  or  declaration  was  done  or  made  without  any 
authority,  if  it  appear  that  the  act  was  done  or  declaration  was 
made  by  the  agent  in  the  course  of  his  regular  employment ;  but 
the  government,  or  public  authority,  is  not  bound  in  such  a  case, 
unless  it  manifestly  appears  that  the  agent  was  acting  within  the 
scope  of  his  authority,  or  that  he  had  been  held  out  as  having 
authority  to  do  the  act,  or  was  employed  in  his  capacity  as 
a  public  agent  to  do  the  act  or  make  the  declaration  for  the 
government.^  Although  a  pi-ivate  agent,  acting  in  violation  of 
specific  instructions,  may  bind  his  principal,  the  rule  as  to  the 
effect  of  the  like  act  of  a  public  agent  is  otherwise,  for  the  reason 
that  it  is  better  that  an  individual  should  occasionally  suffer  from 

made  to  B.,  and  another  sale  from  B.  to  bills  destroy  his  right  of  action  against 
C,  and  all  the  circumstances  confirm  the  the  defendants.  If  he  has  acted  irregu- 
view  that  such  was  the  nature  of  the  deal-  larly  in  so  doing,  he  will  be  liable,  in  a 
ing  here."  This  is  very  similar  to  one  of  proper  action,  for  the  damages  which  the 
the  cases  put  by  us  in  our  note  to  Arm-  defendants  have  sustained  by  such  con- 
strong  V.  Stokes,  supra.  See  Benjamin  v.  duct ;  but  such  sale  could  not  be  pleaded 
Porteous,  2  H.  Bl.  590  ;  Dixon  i\  Cooper,  or  set  up  in  bar  to  the  J>resent  suit.  Nor 
3  Wils.  40  ;  Baker  v.  Bent,  3  T.  R.  27.  will  the  defendants,  under  the  circum- 
Authority,  without  restriction,  to  an  stances  of  this  case,  be  injured  by  the 
agent  to  sell,  carries  with  it  authority  to  sum  whicli  the  jury  have  discounted  from 
warrant.  Sohuhardt  v.  Aliens,  1  Wall,  the  plaintifTs  demand,  if  it  shall  hereafter 
359,  369  ;  Andrews  v.  Kneeland,  9  Cow.  appear,  that  as  much  was  not  allowed  the 
354  ;  The  Monte  AUegre,  9  Wheat.  61(5.  defendants  on  that  account  as  ought  to 
See  Mulhall  v.  Keenan,  18  Wall.  342,  in-  have  been."  See  Church  v.  Abell,  1  Can. 
volving  a  question  of  evidence,  whether  S.  C.  R.  442,  where  lamentable  ignorance 
the  defendant,  in  making  purchases  of  as  to  the  principle  governing  the  right  to 
cattle,  acted  as  principal  or  agent.  bring  a  cross-action  is  shown.     We  state 

1  7  Cranch,  500.  the  case  fully  in  a  later  volume  of  this 

2  On  this  point  the  Supreme  Court  of  the  work. 

United  States  say  :  "  Nor  did  the  plaintiff's  ^  Whiteside  i).  United  States,  93  U.  S. 

selling  the  salt  after  he  had  taken  up  these     247  ;  Lee  v.  Munroe,  7  Cianch,  376'. 
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the  mistakes  of  public  officers  or  agents  than  that  a  rule  should 
be  adopted  which,  through  improper  combinations  or  collusion 
might  be  turned  to  the  detriment  and  injury  of  the  public.i 
Individuals  as  well  as  courts  must  take  notice  of  the  extent  of 
authority  conferred  by  law  upon  a  person  acting  in  an  official 
capacity,  and  the  rule  applies  in  such  a  case  that  ignorance  of  the 
law  furnishes  no  excuse  for  any  mistake  or  wrongful  act.^ 

Where  a  vendor  employed  a  broker  to  sell  property  in  Louisi- 
ana, and  the  broker  sold  the  property  on  terms  satisfactory  to 
both  vendor  and  vendee,  but  the  vendor  subsequently  refused  to 
complete  the  sale,  the  Supreme  Court  held  that  the  broker  was 
entitled  to  his  commission.  The  principle  is  the  same  whether 
the  property  is  real  or  personal.^ 


1  Mayor  v.  Eschback,  17  Md.  282. 

"  State  V.  Hayes,  52  Mo.  .578  ;  Dela- 
field  0.  State,  26  Wend.  238 ;  People  v. 
Bank,  24  Wend.  431  ;  Mayor  i;.  Reynolds, 
20  Md.  10.  An  attorney-at-law,  virtute 
officii,  has  no  authority  to  purchase  prop- 
erty iu  the  name  of  his  client,  and  where 
the  client  repudiates  any  such  autliority, 
the  burden  of  proof  to  sustain  it  is  on 
those  who  seek  to  sustain  acts  done  under 
such  alleged  authority.  Savery  v.  Sypher, 
6  Wall.  157.  The  United  States  are  not 
bound  by  the  declarations  of  their  agent, 
founded  upon  a  mistake  of  fact,  unless  It 
clearly  appear  that  the  agent  was  acting 
within  the  scope  of  his  authority,  and  was 
empowered  In  his  capacity  of  agent  to 
make  such  declaration.  Lee  v.  Munroe,  7 
Craneh,  366. 

Facts  brought  to  the  knowledge  of  an 
attorney  in  his  inriuiries  for  his  clients 
respecting  a  specific  matter  are  considered 
in  law  as  brought  to  their  knowledge.  In- 
formation to  him  of  all  essential  matters 
afl'ecting  the  subject  he  was  invegtlgating 
is  In  law  Information  to  them,  and  their 
action  must  be  adjudged  accordingly.  The 
law,  indeed,  goes  much  fuither  tlian  this. 
It  considers  the  principal  as  affected  with 
notice  of  all  facts,  notice  of  which  can  be 
charged  upon  the  attorney.  Smith  ti. 
Ayer,   101   U.  S.  320,  325. 

Money  deposited  with  bailees  to  be 
paid  over  by  them  when  certain  record 
books  which  had  been  stolen  were  placed 
in  the  possession  of  the  bailees,  and  which 
was  paid  over  by  them  In  good  faith  on 
the  receipt  of  the  books,  was  held  to  have 
been  properly  paid  over,  although  there 
were  slight  injuries  in  some  of  tlie  record 
books  when  received.  The  court  expressed 
the  opinion  that  if  the  bailees,  as  agents 
of  the  county  owning  the  record  books, 
had  refused  to  receive  them  for  such  a  rea- 
son, the  county  would  then  have  had  a 
stronger  cause  of  action  agaiust  their  agents 


for  breach  of  their  duty.    Eldridge  v.  Hill, 
97  U.  S.  92. 

In  Tweed's  Case,  16  Wall.  604,  the 
claimant  contracted  with  an  agent  of  the 
treasury  department,  under  the  act  of 
Congress  of  July  2,  1864  (12  Stat,  at 
Large,  820),  to  buy  cotton  in  the  Confed- 
erate States,  which  had  previously  be- 
longed to  tlie  Confederate  Government, 
three-fourths  of  cotton  so  purchased  to 
belong  to  the  claimant  and  one-fourth  to 
the  United  States.  In  addition  to  pur- 
chases so  made  by  him,  he  made  other 
purchases  of  cotton  which  had  not  be- 
longed to  the  Confederate  Government. 
The  United  States  claimed  one-fourth  of 
this  cotton  as  well  as  of  the  other.  The 
Court  of  Claims  held,  affirmed  by  the 
United  States  Supreme  Court,  that  they 
were  not  entitled  to  it.  Although  Bradley 
and  Davis,  JJ.,  dissented  fiom  this  de- 
cision, we  can  find  nothing  in  the  case  to 
warrant  any  diflference  of  opinion  on  the 
simple  question  it  involves. 

The  United  States  Government  is  not 
responsible  for  the  laches  or  wrongful  acts 
of  its  officers.  A  government  may  be  a 
loser  by  the  negligence  of  its  officers,  but 
it  never  becomes  bound  to  others  for  the 
consequences  of  such  neglect,  unless  it 
be  by  express  agreement  to  that  effect. 
Hart  V.  United  States,  95  U.  S.  316 ;  Gib- 
bons V.  United  States,  8  Wall.  269  ;  United 
States  V.  Kirkpatrick,  9  Wlieat.  720  ; 
United  States  v.  Vanzandt,  1 1  Wheat.  1 84  ; 
United  States  v.  NichoU,  12  Wheat.  505  ; 
Jones  V.  United  States,  18  Wall.  662. 

A  power  to  a  general  agent  of  a  railway 
company  to  make  contracts  and  agree- 
ments for  borrowing  money  and  making 
purchases  of  railroad  iron,  includes  an  au- 
thority to  give  collaterals  as  a  security  for 
the  money  borrowed,  or  for  the  payment 
of  a  debt  incurred  for  the  iron  purchased. 
Hatch  V.  Coddington,  95  U.  S.  48. 

8  Rock  V.  Emmerljng,  22  How.  69.  The 
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The  case  of  Pearson  v.  Scott  i  was  decided  on  the  principle  laid 
down  by  Lord  Tenterden,  in  Bartlett  v.  Pentland,^  that  an  au- 
thority given  by  a  principal  to  his  agent  to  receive  money  cannot 
be  construed  into  an  authority  not  to  receive  money,  but  to  allow 
the  debtor  to  write  off  as  much  as  may  be  due  from  the  agent  to 
him.  Thus,  the  plaintiffs,  Pearson  and  others,  executors,  holding 
stock  in  their  name,  directed  their  sohcitor  to  sell  the  stock.  The 
solicitor,  in  the  name  of  liis  firm,  gave  to  a  stockbroker,  the  de- 
fendant Scott,  whom  the  solicitor  had  employed  in  Stock  Exchange 
speculations,  directions  to  sell  the  stock.  The  stock  was  sold  by 
the  defendant,  and  the  solicitor  returned  to  the  stockbroker  trans- 
fers of  the  stock,  with  receipts  indorsed,  signed  by  the  executors. 
The  sale  was  completed,  and  the  defendant  sent  to  the  solicitor  a 
cheque  for  part  of  the  purchase-money  for  the  shares,  and  carried 
the  balance  on  the  transaction  to  the  credit  of  the  solicitor  in  the 
account  between  them,  which  account  was  afterwards  settled  by 
a  payment  made  to  the  stockbroker.  Held,  that,  under  the  cir- 
cumstances, the  stockbroker  must  be  held  to  have  had  notice  that 
the  shares  were  not  the  property  of  the  solicitor,  and  that,  though 
the  solicitor  had  from  the  executors  authority  to  receive  the  pur- 
chase-money, payment  to  him,  by  giving  him  credit  in  an  account 
between  them,  was  not  sufficient  to  discharge  the  stockbroker,  the 
defendant,  who  remained  liable  to  the  executors  for  the  balance.^ 

court  say  :  "Where  the  vendor  is  satisfied  Barker  v.  Greenwood,  2  Y.  &  C.  Ex.  414, 

with  the  terms,  made  by  himself,  through  419;  Scott  v.  Irving,  1  B,  &  Ad.  605,  614. 

the  broker,  to  the  purchaser,  and  no  solid  In  Sweeting  v.  Pearce,  7  C.  B.  N.  s.  449, 

objection  can  be  stated,  in   any  form,  to  485  (affirmed  9  C.  B.  N.  s.  534),  Byles,  J., 

the  contract,  it  would  seem  to  be  clear  thus  states  the  principle  :   "  It  is  not  dis- 

that  the  commission  was  due,  and  ought  puted  that  the  general  rule  of  law  is,  that 

to  be  paid.     It  would  be  a  novel  principle  an  authority  to  an  agent  to  receive-  money 

if  the  vendor  might  capriciously  defeat  his  implies  that  he  is  to  receive  it  in  cash, 

own  contract  with  his  agent  by  refusing  to  If  the  agent  receives  the  money  in  cash 

pay  him  when  he  had  done  all  that  he  was  the  probability  is  that  he  will  hand  it  over 

bound  to  do.     The  agent  might  well  un-  to  his  principal ;   but  if  he  is  allowed  to 

dertake  to  procure  the  purchaser  ;  but  this  receive  it  by  means  of  a  settlement  of  ac- 

being  done,  his  labor  and  expense  could  counts  between  himself  and  the  debtor,  he 

not   avail  liim,  as  he  could  not  coerce  a  might  not  be  able  to  pay  it  over.     At  all 

willingness  to  pay  the  commission  which  events,  it  would  very  much  diminish  the 

the  vendor  had  agreed.     Such  a  state  of  chance  of  the  principal  ever  receiving  it ; 

things  could  only  arise  from  an  express  and  upon  that  principle  it  has  been  held 

understanding  that  the  vendor  was  to  pay  that  the  agent  as  a  general  rule  cannot 

nothing,  unless  he  should  choose  to  make  receive   payment    in    anything    else    but 

the   sale.     The   Civil  Code  of   Louisiana  cash."      And  Wille.s,  J.:    "As  a  general 

declares  (Art.  2035)  that  the  condition  is  rule,  when  a  person  employs  an  agent  to 

considered  as  fulfilled  when  the  fulfilment  receive  a,  debt,  the  agent  must  receive  it 

of  it   has   been   prevented   by  the   party  in  money,,  and  it  is  not  sufficient  that  the 

bound  to  perform  it."    See,  also,  Piighterw.  debt  should  be  written  off  agaiust  a  debt 

Alamon,  4  Rob.  45;  Wells  v.  Smith,  3  La.  due  from  such  agent."     As  to  the  effect  of 

501  ;  Levistones  v.  Laudreaux,  6  La.  An.  usage  in  suoK  a  case,  see  Scott  v.  Irving,  1 

26  ;  Lestrade  i>.  Perrera,  Id.  398.  B.  &  Ad.  605;  Sweeting  v.  Pearce,  9  C.  B. 

1  9  Ch.  Div.  198.  N.  s.  534;  Sx  parte  Cooke,  4  Ch.  Div.  123; 

2  10  B.  &  C.  760,  769.  Tomkins  v.  Jatfery,  3  App.  Cas.  213 ;  Ben- 

3  See  Baring  v.  Corrie,  2  B.  &  Aid.  137,  nell  v.  Hurley,  2  Coll.  241 ;   Bodenham  v. 
144 ;   Todd  <;.  Reid,   4  B.  &  Aid.  210 ;  Hoskyns,  2  De  G.  M.  &  G.  903. 
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A  company  employed  an  agent  for  the  sale  of  goods  in  a  shop 
taken  for  that  purpose.  The  agent  was  to  be  paid  a  commission 
on  the  sale,  and  he  was  to  accept  bills  for  the  company  for  such 
a  reasonable  amount  as  was  represented  by  the  goods  on  his 
premises  ;  and  if,  on  the  bills  arriving  at  maturity,  the  agent  had 
not  sufficient  funds  in  his  hands  to  meet  the  bills,  the  company 
were  to  make  good  the  difference.  The  company  failed,  and  was 
wound  up,  and  at  that  time  a  bill  accepted  by  the  agent  had  not 
arrived  at  maturity.  In  holding  that  the  agent  had  a  lien  on  the 
goods,  Malins,  V.  C,  says  :  "  When  a  man  receives  goods  from  an 
ordinary  tradesman,  and  gives  a  cheque  in  payment  for  them, 
then,  as  soon  as  the  cheque  is  paid,  the  goods  are  paid  for;  but 
if,  by  arrangement,  he  gives  a  promissory  note  in  payment  for 
the  goods  instead  of  a  cheque,  still  the  transaction  is  in  the  same 
position,  and  as  soon  as  the  promissory  note  is  honored  the  goods 
are  paid  for.  Consequently,  when  the  bill  was  honored  the  goods 
were  paid  for.  Could  it  be  contended  that  the  company,  after 
this,  could  have  gone  to  the  house  and  taken  out  of  Welsford's 
possession  the  goods  he  had  paid  for  ?  He  would  have  said, '  I 
have  goods  in  my  possession,  and  you  cannot  take  them  away 
without  paying  me  the  amount  of  the  bill  which  I  have  accepted.' 
If  they  had  persisted,  he  might  have  come  to  this  court,  and 
would  certainly  have  been  entitled  to  an  injunction  to  restrain 
the  company  from  removing  the  goods.  The  result  is,  then,  that 
he  has  paid  for  the  goods,  and  no  doctrine  of  agent  and  principal 
could  prevent  him  from  being  entitled  to  retain  the  goods ;  and 
though  the  company  do  not  actually  say  you  shall  have  a  lien 
upon  the  goods,  it  was  implied  by  the  nature  of  the  transaction."  ^ 

The  distinction  between  a  general  and  a  special  agency  is  in 
most  cases  a  plain  one.  The  purpose  of  the  latter  is  a  single 
transaction,  or  a  transaction  with  designated  persons.     It  does 

1  In  re  Pay's  Patent  Felted  Fabric  Co.,  case  in  all  respects  as  if  the  principal 

1  Ch.  Div.  631.     Evidence  of  declarations  were  the  actor  or  the  speaker.    American 

of  an  agent  as  to  past  transactions  of  his  Fur  Co.  v.  United  States,   2  Peters,  364. 

principal  are,   as  mere  hearsay,  inadmis-  2.  The  Act  of  1863  provided  that  if  any 

sible.     Goetz  w.  Bank  of  Kansas  City,  119  "owner,  consignee,  or  agent  shall  Ictioiv- 

U.  S.  551,  660;    Luhy  v.  Hudson  River  ingly"  make  a  false  entry  of  goods,  the 

R.  R.,  17  N.  Y.  131,  133  ;  Adams  v.  Han-  goods  shall  be  forfeited.     In  this  case  if 

nibal  &  St.  Joseph  R.  R.,  74  Mo.  553.  the  owner  has  the  knowledge,   and  the 

In  the  case  of  Cliquot's  Champagne,  entry  is  made  by  an  innocent  consignee  or 

3  Wall.  114,  which  was  a  libel  for  the  for-  agent,  the  act  of  the  agent  or  consignee  is 

feiture  of  goods  for  under-valuation,  the  to   be  regarded  as  the  act  of  the  guilty 

United  States  Supreme  Court  enunciated  principal,    and    the    same    penal    conse- 

the  following  principles  :   1.  Whatever  is  quences  follow  as  if  the  entry  had  been 

done  by  an  agent  in  reference  to  the  busi-  made  by  the  owner  in  his  own  person, 

ness  in  which  he  is  at  the  time  employed.  As  to  the  evidence  to  show  the  foreign 

and  within  the  scope  of  his  authority,  is  value,   see   also   Cliquot's   Champagne,   3 

said  or  done  by  the  principal,  and  may  be  Wall.  114  ;  Fennerstein's  Champagne,  lb. 

proved  as  well  in  a  criminal  as  in  a  civil  145,  and  cases  there  cited. 
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not  leave  to  the  agent  any  discretion  as  to  the  persons  with  whom 
he  may  contract  for  the  principal,  if  he  be  empowered  to  make 
more  than  one  contract.  Authority  to  buy  for  a  principal  a  single 
article  of  merchandise  by  one  contract,  or  to  buy  several  articles 
from  a  person  named,  is  a  special  agency ;  but  authority  to  make 
purchases  from  any  persons  with  whom  the  agent  may  choose  to 
deal,  or  to  make  an  indefinite  number  of  purchases,  is  a  general 
agency.  And  it  is  not  the  less  a  general  agency  because  it  does 
not  extend  over  the  whole  business  of  the  principal.  A  man  may 
have  many  general  agents;  one  to  buy  cotton,  another  to  buy 
wheat,  and  another  to  buy  horses.  So  he  may  have  a  general 
agent  to  buy  cotton  in  one  neighborhood,  and  another  general 
agent  to  buy  cotton  in  another  neighborhood.  The  distinction 
between  the  two  kinds  of  agencies  is  that  the  one  is  created  by 
power  given  to  do  acts  of  a  class,  and  the  other  by  power  given 
to  do  individual  acts  only.  Whether,  therefore,  an  agency  is 
general  or  special  is  wholly  independent  of  the  question  whether 
the  power  to  act  within  the  scope  of  the  authority  given  is  unre- 
stricted, or  whether  it  is  restrained  by  instructions  or  conditions 
imposed  by  the  principal  relative  to  the  mode  of  its  exercise.^ 


1  Butler  V.  Maples,  9  Wall.  766.  The 
court  a[iplie(l  these  principles  to  the  facts 
in  this  case.  The  facts  were,  that  one 
Shepherd,  living  in  Arkansas,  made  a 
purchase  of  1-14  bales  of  cotton  there  from 
the  plaintiff,  also  a  resident  of  Arkansas ; 
Shepherd  professing  in  what  he  did  to  act 
in  the  name  of  a  firm  known  as  Bridge  & 
Co, ,  of  Memphis,  composed  of  the  defend- 
ants, Butler  and  Hicox,  and  others.  The 
cotton  was  bought  as  it  lay.  Shepherd 
agreeing  to  pay  forty  cents  a  pound  for  it 
as  soon  as  it  was  weighed.  Having  been 
weighi'd,  he  removed  fifty-four  bales  of  it ; 
but  ninety  bales  were  burned  before  it 
could  be  placed  in  a  boat  to  be  carried  up 
the  river.  The  fifty-four  bales  removed 
were  fjot  on  board  and  sent  to  Bridge  & 
Co.,  and  the  plaintiff  went  to  Memphis  to 
see  them.  He  saw  Hicox,  who  wholly 
denied  Shepherd's  agency,  and  refused  to 
pay  anything  for  the  cotton  that  was  lost, 
but  agreed  to  pay  fifty  cents  a  pound  for 
the  fifty-four  bales  which  had  arrived. 
The  plaintiff  took  this  sum,  supposing,  as 
he  alleged,  that  the  assertions  about  Shep- 
herd's want  of  authority  were  true,  and 
only  on  that  account.  Seeing  Shepherd 
afterwards.  Shepherd  informed  him  that 
the  assertions  were  not  true  ;  and  Butler 
and  Hicox  still  wholly  denying  Shepherd's 
authority  to  make  the  contract  and  to 
bind  the  firm,  and  still  refusing  to  pay  for 
the  cotton  that  was  burnt,  an  action  was 
brought  against  them  to  recover  the  price. 


The  evidence  of  Shepherd's  authority  for 
the  defendants  was  of  two  kinds,  the  first 
being  a  written  agreement  between  Bridge 
&  Co.  and  Shepherd,  in  which  the  pur- 
pose of  the  agreement  was  stated  to  be 
the  "  purchasing  R.  G.Stone's  and  such 
other  cotton  as  said  Shepherd  may  be  able 
to  purchase  in  Desha  County,  Arkansas, 
and  vicinity,  under  the  conditions  and  re- 
strictions hereinbefore  set  forth."  The 
agreement  recited  that  Bridge  &  Co.  had 
furnished  $4000  to  Shepherd,  and  stipu- 
lated that  they  would  furnish  him  such 
other  money  from  time  to  time  as  might 
be  necessary  to  purchase  said  cotton.  'The 
agreement  further  expressed  that  Shep- 
herd should  buy  the  cotton  if  it  could  be 
bought  at  the  price  set  forth  therein,  and 
as  much  more  as  he  could  on  the  best  pos- 
sible terms,  not  paying  an  average  of  more 
than  thirty  cents  per  pound  for  middling 
cotton,  and  lower  in  proportion  to  the 
grade.  Shepherd  was  to  pay  as  little  as 
possible  on  the  cotton  until  it  was  deliv- 
ered on  a  boat,  or  within  protection  of  a 
gunboat,  and,  when  thus  delivered  and 
paid  for,  the  property  was  to  vest  in 
Bridge  &  Co.,  except  as  to  Shepherd's 
share,  amounting  to  one-eighth  of  the  prof- 
its. It  was  also  provided  that  contracts, 
shipments,  permits,  etc.,  necessary  to  pur- 
chase the  cotton  and  get  it  to  Memphis, 
should  be  in  Shepherd's  name,  Bridge  & 
Co.  having  authority  to  use  it  as  necessary. 
The  other  direct  evidence  of  the  agency  was 
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Instructions  were  given  by  an  insurance  company  to  its  agents 
not  to  deliver  policies  to  applicants  for  insurance  until  the  vrhole 


supplied  by  the  testimony  of  one  Martin,  a 
witness  for  the  defendants.  He  was  sent 
l)y  them  to  Arkansas  with  money  and  in- 
structions for  Shepherd,  the  instructions 
being  that  he  should  purchase  cotton  for 
the  firm,  but  was  not  to  agree  to  pay  more 
than  from  thirty  to  thirty-five  cents  per 
])ouud  for  it.  He  might  make  small  ad- 
v.ances,  but  he  was  instructed  not  to  pay 
the  balance  of  the  purchase-money,  or 
make  it  payable,  until  the  firm  should  be 
able  to  send  a  boat  up  the  Arkansas  river 
for  the  cotton,  and  until  it  was  in  their 
possession,  weighed  and  placed  on  the 
boat.  He  was  directed  to  take  no  risk 
for  the  firm  of  the  destruction  of  the  cot- 
ton by  incendiaries,  or  in  any  other  way, 
except  to  the  extent  of  the  money  ad- 
vanced. On  this  evidence  the  charge  to 
the  jury  was  to  the  following  effect:  A 
principal  is  bound  by  all  that  a  general 
agent  does  within  the  scope  of  the  busi- 
ness in  which  he  is  employed  as  such 
general  agent ;  and  even  if  such  general 
agent  should  violate  special  or  secret  in- 
structions given  him  by  his  principal,  and 
not  disclosed  to  the  party  with  whom  the 
agent  deals,  the  principal  would  still  be 
bound  if  the  agent's  acts  were  within  the 
scope  of  the  business  in  which  he  was  em- 
ployed, and  of  his  general  agency.  But  a 
party  dealing  with  a  general  agent  who 
seeks  to  hold  the  principal  bound  for  the 
agent's  acts  or  contracts,  must  show,  in 
order  to  recover,  that  the  agent  held  him- 
self out  as  general  agent,  and  that  in  fact  he 
was  such  general  agent.  If  Shepherd  held 
himself  out  as  the  general  agent  of  Bridge 
&  Co.,  then  the  defendants  are  bound  by 
the  contract  which  he  made  with  the 
plaintiffs  for  the  cotton,  notwithstanding 
Shepherd  may  have  agreed  to  pay  more 
for  the  cotton  than  his  principal  had  au- 
thorized ;  and  if,  as  general  agent  for 
Bridge  &  Co.  to  buy  cotton  in  Desha 
County,  Shepherd  was  not  authorized  by 
Bridge  &  Co.  to  buy  cotton  except  to  be 
delivered  on  board  the  boat,  and,  in  viola- 
tion of  their  instructions,  he.  did  buy  the 
plaintift's  cotton,  and  agreed  to  receive 
and  accept  delivery  of  it  elsewhere  than 
on  the  boat,  unless  the  plaintiff  knew  of 
these  instructions,  the  defendants  are 
bound  by  the  contract  which  Shepherd 
made,  because  it  was  within  the  scope  of 
his  general  agency  just  as  much  as  was 
the  agreement  to  give  for  the  cotton  a 
larger  price  than  that  to  which  he  was 
limited  by  the  instructions  of  Bridge 
&  Co.  ,  .^    , 

On   the    principles   above   laid  down 
(inte,  p.  588),   the   Supreme  Court,   on 


error,  held  that  the  agreement  created  a 
general  agency  to  buy  cotton  in  Desha 
County ;  and  it  was  therefore  not  error 
for  the  court  to  instruct  the  jury,  as  was 
done,  that  the  agency  was  a  general  one, 
and  that  the  defendants  were  bound  by 
the  contract  if  Shepherd  held  himself  out 
as  authorized  to  buy  cotton,  and  if  the 
plaintiff  had  no  knowledge  of  the  instruc- 
tions respecting  the  mode  in  which  the 
agent  was  required  to  act. 

It  will  be  noticed  here  that  the  Su- 
preme Court,  in  the  statement  of  prin- 
ciples by  which  they  were  governed  in 
deciding  the  case  (see  ante,  p.  588),  and 
with  which  statement  of  principles  we 
fully  concur,  do  not  lay  down  any  such 
general  principle  as  was  done  by  the  court 
below,  that  "a  party  dealing  with  a  gen- 
eral agent  who  seeks  to  hold  the  principal 
bound  for  the  agent's  acts  or  contracts 
must  show,  in  order  to  recover,  that  the 
agent  held  himself  out  as  general  agent, 
and  that  in  fact  he  was  such  general 
agent."  As  the  alleged  necessity  of  show- 
ing that  the  agent  "held  himself  out  as 
general  agent "  was  placing  an  additional 
burden  on  the  plaintiff,  it  was  not  a  mat- 
ter with  which  in  the  case  the  defendants 
could  find  fault.  But,  as  a  matter  of  law, 
it  is  not  correct.  A  party  may  hind  his 
principal  by  his  acts  as  ageut  without 
"holding  himself  out  as  a  general  agent." 
If  an  agent  contracts  for  his  principal,  the 
fact  that  he  is  such  agent  will  bind  his 
principal  within  the  scope  of  his  author- 
ity, whether  that  authority  be  to  act  as  a 
general  or  special  agent.  If  contracting 
simply  as  agent,  and  he  has  the  authority 
to  contract  as  a  general  agent,  his  con- 
tract, within  the  scope  of  his  authority, 
will  bind  his  principal  without  his  having 
held  himself  out  as  a  general  agent.  And 
the  cases  are  frequent,  as  is  shown  in  this 
Part,  where  an  agent  has  contracted  for  a 
principal,  and  has  not  disclosed  his  agency 
at  all,  and  on  discovery  of  the  undisclosed 
principal  the  latter  has  been  held  liable 
on  the  contracts  of  one  who  was  his  agent 
in  fact,  although  not  holding  himself  out 
as  such  agent  at  all.  And  ^n  that  c.ise, 
if  the  agent  were,  in  fact,  the  general 
agent  of  his  principal,  the  principal  would 
be  liable  on  the  contract  of  his  general 
agent,  within  the  scope  of  his  agency, 
although  the  fact  of  such  agency,  irre- 
spective of  its  nature,  whether  general  or 
special,  had  not  been  disclosed  at  all. 
The  court  below  evidently  erred  in  im- 
properly using  the  language  that,  to  bind 
the  principal,  it  must  be  shown  "  that  the 
agent  held  himself  as  general  agent,"  by 
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premiums  were  paid,  as  the  premiums  would  stand  charged  to  the 
account  of  the  agents  until  the  premiums  were  received  or  the 
policies  were  returned  to  the  head  office.  The  Supreme  Court  of 
the  United  States  held,  that  this  afforded  a  strong  presumption 
that  the  custom  was  known  to  the  company,  and  that,  where  the 
policy  is  delivered  without  requiring  payment,  the  presumption 
is,  especially  if  it  is  a  stock  company,  that  a  credit  was  intended, 
and  the  rule  is  well  settled  that,  where  a  credit  is  intended,  the 
policy  is  valid  though  the  premium  was  not  paid  at  the  time  the 
policy  was  delivered,  as  where  credit  is  given  by  the  general 
agent,  and  the  amount  is  charged  to  him  by  the  company,  the 
transaction  is  equivalent  to  payment.^ 

One  of  the  principal  doctrines  connected  with  the  law  of  pn'n- 
cipal  and  agent  is  that  the  principal  is  liable  for  the  acts  of  his 
agent  within  the  scope  of  his  employment ;  the  scope  of  the 
employment  depending  on  the  nature  of  the  employment.  This 
doctrine  is  well  illustrated  by  McGowan  &  Co.  v.  Dyer.^  In 
that  case  the  plaintiffs,  a  limited  company,  of  which  C.  was 
managing  director,  had  begun  printing  a  periodical  for  D.  & 
Co.,  a  firm  consisting  of  the  defendant's  son  and  two  others,  and 
the  periodical  was  sold  on  commission  by  S.  The  plaintiffs,  rep- 
resented by  C,  refused  to  go  on  printing  without  a  guarantee,  and 
the  defendant  consented  to  become  security  by  drawing  a  bill  on 
D.  &  Co.  and  indorsing  it  to  the  plaintiffs,  upon  the  understanding 
that  he  was  to  have  funds  to  meet  it  out  of  the  debt  accruing  from 
S.  to  D.  &  Co.  C.  was  told  of  this  arrangement.  Before  the 
defendant  drew  this  bill,  C.  had  lent  money  to  D.  &  Co.  on  his 
own  account,  and  held  their  acceptance  of  his  draft.  When  this 
latter  bill  became  due,  C.  obtained  an  order  on  S.  from  the  other 
two  partners  of  D.  &  Co.,  without  the  knowledge  or  consent  of 
the  defendant  or  his  son  ;  and,  under  this  order,  C.  obtained  the 
amount  due  from  S.  to  D.  &  Co.,  and  appropriated  it  to  the  pay- 
ment of  this  bill,  the  amount  being  more  than  sufficient  to  cover 
the  defendant's  bill.  The  plaintiffs  having  sued  the  defendant  on 
his  bill,  it  was  held  that  the  defendant  had  no  defence  as  against 
the  plaintiffs  ;  for  that  the  plaintiffs  were  not  responsible  for  what 

making  a  very  palpable  misapplication  of  agent,"  in  order  to  bind  his  principal,  is 

that  language.     It  would  have  been  quite  entirely  incorrect. 

correct  —  perfectly  good    law  — to    have  i  Miller  v.   Life   Ins.   Co.,    12  Wall, 

said  that  one  may  be  the  agent  (general  285  ;  Goit  v.  Insurance  Co.,  25  Barb.  189; 

or  special)  of  another  either  by  being  in  Sheldon  v.  Atlantic   F.   &   M.   Ins.   Co., 

fact  such  agent,  or  by  being  held  out  by  26  N.  Y.  460  ;    Wood  v.   Insurance  Co., 

that  other  as  such  agent;   but  to  apply  32  N.  Y.  619;  Bragdon  v.  Insurance  Co., 

this  language,  as  was  done  in  this  case  in  42  Me.  262 ;  Trustees  v.  Insurance  Co.,  18 

the  court  below,  and  say  that  one  must  Barb.  69  ;  s.  c.  19  N.  Y.  305. 
not  only  be  in  fact  a  general  agent,  but         ^  l  jj  3  q_  g_  -m 
''must  hold  himself  out  as  such  general 
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C.  did  in  getting  his  private  debt  paid,  as,  though  he  was  their 
managing  director,  he  was  not  then  acting  for  them  or  in  pursu- 
ance of  any  autliority  from  thera.i 

The  defendant,  wlio  resided  at  Liverpool,  gave  to  the  plaintiffs, 
who  carried  on  business  at  Pernambuco,  an  order  to  purchase  100 
bales  of  cotton  of  a  specified  quality  in  the  following  terms  :  "  I 
beg  to  confirm  my  letter  of  the  23d  of  February,  and  hope  you 
will  have  executed  fully  all  the  cotton  ordered,  and  consider  still 
in  force.  If  executed,  please  regard  this  as  a  new  order  for  100 
more."  The  plaintiffs,  acting  on  this  order,  purchased  in  the 
market  and  paid  for  ninety-four  bales  of  the  specified  cotton.  No 
direct  evidence  was  given-as  to  the  then  state  of  the  Pernambuco 
market ;  but  the  circumstances  of  the  case  rendered  it  reasonable 
to  infer  that  the  plaintiffs,  in  purchasing  ninety-four  bales,  had 
done  all  that  was  practicable.  The  defendant  declined  to  pay  for 
these  bales  on  the  ground  that  his  order  had  been  inadequately  per- 
formed. The  Court  of  Exchequer  held,  that  the  order  must  be  con- 
strued with  reference  to  the  state  of  market  for  which  it  had  been 
given,  and  that  it  had  been  substantially  complied  with.^  It  was 
a  question  as  between  principal  and  agent,  and  the  court  treated 
it  as  reasonable  if  the  plaintiffs  could  have  purchased  the  re- 
maining six  bales  they  would  have  done  so,  and  not  to  have 
purchased  the  ninety-four  bales  on  an  order  for  100  would  have 
been  a  breach  of  their  duty  as  such  agents.^ 

^  In  this  case,  the  act  of  C,  in  taking  §170:  "  The  principal  is  not  bound  by  the 
payment  of  his  own  debt,  being  in  no  unauthorized  acts  of  his  agent,  but  is 
way  done  for  the  company,  or  in  pursu-  bound  where  the  authority  is  substantially 
ance  of  any  authoritj',  express  or  implied,  pursued,  or  so  far  as  it  is  distinctly  pui'- 
from  them,  could  not  affect  the  rights  sued.  But  the  question  may  often  arise 
of  the  company  to  recover  from  the  de-  whether,  in  fact,  the  agent  has  exceeded 
fendant,  though  the  effect  of  the  arrange-  what  may  be  deemed  the  substance  of  his 
ment  might  be  to  make  C.  liable  personally  authority.  Thus,  if  a  man  should  author- 
to  the  defendant.  The  case  was  put  upon  ize  an  agent  to  buy  one  hundred  bales  of 
the  ground  that  if  goods  or  funds  pledged  cotton  for  him,  and  he  should  buy  but 
to  a  surety  were  improperly  taken  by  a  fifty  at  one  time  of  one  person,  and  fifty 
person  acting  for  himself,  the  surety  would  at  another  time  of  a  different  person,  or 
not  be  discharged  where  the  wrong-drter  if  he  shonld  buy  but  fifty  only,  being  un- 
was  a  clerk  or  other  agent  of  the  principal  able  to  purchase  more  at  any  price,  or  at 
creditor,  though  not  acting  in  any  way  for  the  price  limited,  the  question  might  arise 
his  employer  when  he  did  the  wrongful  whether  the  authority  was  well  executed, 
act,  nor  in  pursuance  of  any  authority,  In  general  it  may  be  answered  that  it  was; 
express  or  implied,  from  him.  See,  as  because  in  such  a  case  it  would  ordinarily 
to  appropriation  of  funds  to  pay  a  debt,  be  implied,  that  the  purchase  might  be 
Tibbits  V.  George,  5  A.  &E.  107,  115,  116;  made  at  different  times,  of  different  per- 
Eow  V.  Dawson,  1  Ves.  Sen.  331,  332  ;  sons,  or  that  it  might  be  made  of  a  part 
Whitfield  0.  Fausset,  1  Ves  Sen.  391  ;  only,  if  the  whole  could  not  be  bought  at 
Malcolm  v.  Scott,  3  Hare,  52  ;  Rodick  v.  all,  or  not  within  the  limits  prescribed." 
Gandell,  12  Bear.  329  ;  Morrell  v.  Woot-  See  Ireland  v.  Livingston,  L.  E.  2  Q.  B. 
ten  16  Beav.  203  ;  Burn  v.  Carvalho,  99,  to  the  same  effect.  But  see,  as  to  where 
4  aiv  &  Cr  702  ;  Steele  v.  Stuart,  L.  E.  the  question  is  between  vendor  and  vendee, 
2  Eq  84  Cross  v.  Eglin,  2  B.  &  Ad.  106  ;  Tanvaco 
2  Johnston  V.  Kershaw,  L.  E.  2  Ex.  82.  i>.  Lucas,  1  E.  &  E.  681.  An  agent  em- 
8  The  court  here  followed  the  princi-  ployed  to  make  a  contract  at  a  particular 
pies  thus  laid  down  in  Story  on  Agency,  place  has  an  implied    authority  to    act 
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A  principal  is  bound  by  the  acts  of  his  agent  within  the  scope 
of  his  employment,  even  though  the  agent  should,  in  so  doing,  act 
in  contravention  of  private  instructions  given  by  the  principal  to 
the  agent.  The  case  of  Paine  v.  Hutchinson '  illustrates  this  prin- 
ciple. The  plaintiffs,  dealers  in  shares,  contracted  to  sell  to  the 
agents  of  the  defendant  shares  which  they  had  purchased  from 
and  which  remained  registered  in  the  name  of  C.  On  the  settling- 
day,  the  agents  of  the  defendant  gave  his  name,  as  principal,  for 
insertion  in  the  deeds  of  transfer.  Transfers  executed  by  C.  to 
the  defendant  were  delivered  to  defendant's  agents,  who  paid  for 
the  shares  out  of  money  given  to  them  by  the  defendant.  The 
defendant  refused  to  execute  the  deeds  and  to  procure  their  regis- 
tration, on  the  grounds  that  he  had  told  his  agents  that  he 
intended  to  resell  without  taking  a  transfer,  and  that  they  had 
given  his  name  without  authority.  The  defendant  had  named  no 
other  person  than  himself  as  purchaser,  and,  on  the  purchase 
being  effected,  the  agents  had  informed  the  defendant  that  they 
had  bought  the  shares  for  him,  and  that  they,  being  called  upon 
to  give  the  name  of  the  purchaser,  and  being  unable  to  arrange  to 
carry  over  the  purchase  as  desired  by  the  defendant,  were  bound 
by  the  practice  to  give,  and  did  give,  the  defendant's  name  as 
transferee.  Five  months  after  the  sale,  the  company  was  ordered 
to  be  wound  up,  and,  on  bill  for  specific  performance  and  in- 
demnity (filed  before  the  winding-up),  to  which  C.  was  not  a  party, 
it  was  held  that  the  plaintiffs  were  entitled  to  a  decree  for  specific 
performance ;  and  that  defendant  should  execute  transfers,  and 
procure  his  name  to  be  registered. 

If  a  person  employs  another  as  an  agent  in  a  character  which 
involves  a  particular  authority,  he  cannot  by  a  secret  reservation 
devest  him  of  that  authority  ;  and  it  will  be  taken  that  the  agent 
has  authority  to  do  whatever  is  necessarily  incidental  to  carrying 
on  the  business  for  which  he  is  employed.  Thus,  where  A.  em- 
ployed B.  to  manage  his  business,  and  to  carry  it  on  in  tlie  name 
of  "  B.  &  Co.,"  the  drawing  and  accepting  bills  of  exchange  was 
incidental  to  the  carrying  on  of  such  a  business,  but  it  was  stipu- 
lated between  them  that  B.  should  not  draw  or  accept  bills. 
B.  having  accepted  a  bill  in  the  name  of  "  B.  &  Co.,"  A.  was  liable 
on  the  bill  in  the  hands  of  an  indorsee,  who  took  it  without  any 
knowledge  of  A.  and  B.,  or  the  business.^ 

according  to  the  usage  of  that  place,  and  Loder,  11  A.  &  E.  589  ;  Kirchnerw.  Verms, 

knowledge  of  the  usage  on  the  part  of  the  12  Moo.   P.  C.   361  ;   Sweeting  v.  Pearce, 

principal  is  immaterial.    Sutton  v.  Tatham,  9  C.  B.  N.  s.  534. 

10  A.  &  E.  27  ;   Bayliffe  v.   Butterworth,  '  L.  R.  3  Eq.  257. 

1  Ex.  425  ;   Pollock  v.  Stables,  12  Q.  B.  2  Edmunds  v.  Bushell  &  Jones,  L.  E. 

765.      See   further  as  to  usage,    Inse  v.  1  Q.  B.  97. 

Pompe,  8  C.  B.  N.  s.  538  ;  Trueman  v. 
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An  auctioneer  who  is  authorized  to  sell  goods  on  the  conditions 
that  purchasers  shall  pay  a  deposit  at  once,  and  the  remainder  of 
the  purchase-money  to  the  auctioneer  on  or  before  delivery  of  the 
goods,  has  no  authority  to  receive  payment  by  a  bill  of  exchange, 
and  such  payment  will  not  discharge  the  purchaser.i 

Moneys  having  been  borrowed  by  the  agent  of  a  company  in  the 
name  and  for  the  use  of  his  principal,  and  the  principal,  having 
been  informed  of  such  borrowing,  and  of  the  amounts,  and,  a  de- 
mand having  been  made  to  him  for  the  payment  thereof,  having 
failed  within  a  reasonable  time  thereafter  to  disavow  the  acts  of 
his  agent  in  so  borrowing  the  money,  in  an  action  for  the  money 
the  jury  would  be  authorized  to  consider  the  principal  as  having 
assented  to  what  was  done  in  his  name.^ 

Where,  in  making  a  contract,  the  principal  is  disclosed,  and  the 
agent  is  known  to  be  acting  as  such,  the  latter  cannot  be  made 
personally  liable  unless  he  agreed  to  be  so.^ 

If  a  principal  knows  that  a  stranger  is  dealing  with  his  agent 
under  the  belief  that  all  statements  made  by  the  agent  were  war- 
ranted by  the  principal,  and,  so  knowing,  allowed  the  stranger  to 
expend  money  in  that  belief,  and  this  knowledge  is  brought  home 
to  the  principal,  a  court  of  equity  will  not  afterwards  allow  the 
principal  to  set  up  want  of  authority  in  the  agent.* 

1  Williams  v.  Evans,  L,  E.  1  Q.  B.  eifect.  As  the  meaning  of  the  lawmaker 
352  ;  Sykes  v.  Giles,  5  M.  &  W.  645.  is  the  law,  so  the  meaning  of  the  contract- 
See  as  to  agents  generally  receiving  pay-  ing  parties  is  the  agreement.  Words  are 
ment  for  their  principals,  Barker  w.  Green-  merely  the  symbol  they  employ  to  mani- 
wood,  2  Y.  &  C.  Ex.  414.  In  Thorold  v.  fest  their  purpose  that  it  may  be  carried 
Smith,  14  Mod.  87,  where  a  payment  was  into  execution.  If  the  contract  be  un- 
made in  the  city  by  a  goldsmith's  note  to  sealed  and  the  meaning  clear,  it  matters 
a  servant  sent  by  his  master  to  receive  not  hmo  it  is  phrased,  nor  how  it  is  signed, 
money,  Holt,  C.  J.,  said  he  thought  it  whether  by  the  agent  for  the  principal  or 
more  a  matter  of  evidence  than  of  law,  vnth  the  name  of  the  principal  by  the 
and  any  jury  in  Guildhall  would  find  pay-  agent,  or  otherwise."  It  will  be  observed 
ment  by  a  bill  to  be  good  payment ;  it  that  this  exactly  accords  with  what  we 
being  the  common  practice  in  the  city.  have  expressed  in  our  comments  on  the 

2  Gold  Mining  Co.  c.  National  Bank,  English  cases,  which,  as  a  whole,  are  so 
96  U.  S.  640  ;  Vianna  v.  Barclay,  3  Cow.  badly  decided.  The  proper  principle,  as 
281;  Hazard  v.  Spear,  4  Keyes,  469;  above  stated  by  the  United  States  Supreme 
Cair'nes  v.  Bleecker,   12  Johns.  300.  Court,  has  been  lost  sight  of  by  the  Eng- 

"  Whitney  v.  Wyman,  101  U.  S.  392.  lish  courts  in   many  of   their   decisions. 

In    this   case    the   court    say:     "Where  which  has  led  to  the  confusion  in  which 

the  question  of  agency  in  making  a  con-  those  cases  are  involved,  and  which,  by 

tract  arises,   there  is  a  broad  line  of  dis-  our  comments,  we  have  endeavored  to  clear 

tinction  between  instruments  under  seal  away.  t>  t  tt  t 

and  stipulations  in  writing  not  under  seal,  *  Ramsden  v.  Dyson,  L.  K.  1  H.  L.  129. 

or  by  parol      In  tie  former  case  the  con-  This  is   on  the    ground  ot   acquiescence, 

tract  must  be  in  the  name  of  the  princi-  which  has  been  acted  on  in  a  great  variety 

pal,   must  be  under  seal,  and  must  pur-  of  cases,  and  held  conclusive  even  a^mst 

port  to  be  his  deed  and  not  the  deed  of  the  requirements  of  statutes,  as  the  btat- 

the  agent  covenanting  for  him.   Stanton  v.  ute  of  Frauds      See  Gregory  v    Mighell, 

Cam|,   4  Barb.  274.     In  the  latter  cases  18  Ves.  328  ;  Earl  of  Oxford  _s  Case,  1  Ch. 

the  question  is  always  one  of  intent,  and  Kep.  1  ;  Mundy  ■;.  JoHiffe    o  My.  &  Cr 

the    court,    being   untrammelled    by   any  167  ;   Pain  ^•.  Coombs,  3  Sni.  &  G.  449  , 

other  consideration,  is  bound  to  give  it  1  De  G.  &  J.  34  ;  LiUie  .;.  Legh,  3  De  G.. 

■.ri-.T     ¥  38 
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Where  an  insurance  broker  in  Liverpool  had  an  authority  to 
underwrite  for  his  principal  for  not  exceeding  £100  on  any 
one  vessel,  and,  without  his  knowledge,  underwrote  for  £150,  it 
•was  held,  that,  as  it  is  notorious  that  there  is  an  undisclosed  limit 
in  nearly  all  such  cases,  the  principal  was  not  liable  for  the  £150, 
and  as  the  contract  was  not  divisible  he  was  not  liable  for 
the  £100.1 

The  knowledge  of  the  attorney  of  a  collection  agency  of  the 
insolvency  of  the  debtor  was  held  not  to  affect  the  creditors  who 
had  sent  their  accounts  to  the  collection  agency,  and  who  had  not 
received  the  money  collected  by  the  attorney  within  the  four 
months  provided  for  in  the  statute  ;  the  attorney  being  the  agent 
of  the  collection  agency,  and  not  of  the  creditors.^     But  where  an 


&  J.  204  ;  Shillibeer  v.  Jarvis,  8  De  G. 
M.  &  S.  79  ;  Powell  v.  Lovegrove,  lb. 
357  ;  Farrall  v.  Davenport,  3  Giff.  363  : 
Allan u.  Bower,  3  Bro.  CO.  153, 189  ;  East 
India  Co.  v.  Vincent,  2  Atk.  83  ;  Pilling 
V.  Armitage,  12  Ves.  78  ;  Stiles  v.  Cowper, 
3  Atk.  692;  Daim  v.  Spurrier,  7  Ves. 
231  ;  Unity  Bank  v.  King,  25  Beav.  72  ; 
Surcome  v.  Pinniger,  3  De  G.  M.  &  G. 
571  ;  Dowell  v.  Dew,  1  Y,  &  C.  Ch.  345  ; 
Shannon  v.  Bradstreet,  1  Sch.  &  L.  52  ; 
Storrs  V.  Barker,  6  Johns.  Ch.  68,  169  ; 
Green  v.  Biddle,  8  Wheat.  1,  77  ;  Bright 
V.  Boyd,  1  Story,  492  ;  Wendell  v.  Van 
Kenssallaer,  1  Johns.  Ch.  354  ;  Brig  Sarah 
Ann,  2  Sumn.  206  ;  Gray  v.  Bartlett,  20 
Pick.  193  ;  Henderson  v.  Overton,  2  Yerg. 
394  ;  Tarrant  v.  Terry,  1  Bay,  239  ;  Skin- 
ner V.  Stouse,  4  Mo.  93. 

'  Barnes  v.  Ewing,  L.  E.  1  Ex.  320. 
Martin,  B,,  said  :  "  The  contract  declared 
on  was  made  by  an  agent  for  his  princi- 
pal, and  it  was  therefore  necessary  to  prove 
his  authority.  Now  its  terms  are  as  fol- 
lows: 'I  hereby  authorize  you,  in  my 
name  and  on  my  behalf,  to  underwrite 
policies  of  insurance  against  marine  risks 
not  exceeding  £100  by  any  one  vessel  ; ' 
and  that  document  is  produced  to  prove  the 
declaration  which  alleges  that  a  policy 
was  subscribed  for  £150.  If  the  case  had 
stood  there  the  agent  would  certainly  have 
been  unauthorized.  But  then  it  is  said 
that  we  must  hold  him  to  have  had  au- 
thority because  of  the  exigencies  and 
course  of  business  at  Liverpool.  It  ap- 
pears, however,  that  it  was  well  known 
there  that  a  limit  is  almost  always,  if  not 
always,  put  to  the  amount  for  which  a 
broker  may  underwrite.  The  limit  in  a 
particular  case  is  known,  it  is  true,  only 
to  the  principal  and  the  broker  ;  but  still 
every  one  has  notice  that  there  is  a  limit 
of  some  sort ;  and  I  think,  therefore,  it 
would  be  impossible  to  hold  a  person  lia- 


ble to  an  unlimited  extent,  or  to  an  extent 
beyond  the  fixed  limit. "  Story  on  Agency, 
4th  ed.  §  131,  where  it  is  said  that  if 
factors  who  possess  a  general  authority  to 
sell,  violate  their  private  instructions,  the 
principal  is  none  the  less  bound,  was  re- 
lied on.  But  Bramwell,  B.,  answered  : 
"  With  regard  to  the  passage  cited  from 
Story,  the  case  referred  to  by  no  means  war- 
rants the  general  proposition  laid  down, 
and  I  doubt  exceedingly  whether  the  prin- 
cipal of  a  factor  would  be  liable  in  a  case 
where  the  factor  sold  in  spite  of  a  particu- 
lar authority  to  sell  at  a  particular  price. 
There  it  is  said  that  business  could  not 
be  carried  on  if,  before  accepting  a  policy 
for  a  certain  amount,  the  assured  were 
always  to  insist  on  the  agent  underwriting 
it  showing  his  authority  to  sign  for  that 
amount.  The  answer  to  that  objection  is 
that  as  a  rule,  reliance  may  be  placed  on 
the  honesty  of  the  broker  and  the  solv- 
ency of  the  principal.  It  is  unusual  in 
business  transactions  for  agents  to  assume 
an  authority  they  do  not  possess."  And 
Channel,  B.  :  "  If  we  look  only  at  the  ex- 
press authority,  it  not  only  does  not  con- 
fer, it  even  negatives,  any  authority  to 
sign  a  policy  for  so  much  as  £150.  But 
then,  it  is  said,  the  authority  was  given  to 
a  '  general '  agent  and  cannot  be  limited 
by  secret  instructions  as  to  amount.  Now 
I  agree  that  to  be  a  general  agent  a  man 
need  not  be  an  agent  for  all  purposes.  He 
may  be  a  general  agent  for  a  special  pur- 
pose, for  example,  an  agent  to  sign  all 
bills  of  exchange.  But  here  it  is  well 
understood  that  there  is  some  limit  be- 
yond which  a  broker  may  not  underwrite 
policies,  and  that  being  so,  the  broker  is 
not,  in  my  opinion,  a  general  agent  in  the 
sense  contended  for."' 

2  Hoover  v.  Wise,  91  U.  S.  308; 
Reeves  v.  The  State  Bank,  8  Ohio  St. 
465 ;   Mackay  v.  Ramsay,   9  01.   &  Fin. 
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agent  has  power  to  employ  a  sub-agent,  the  acts  of  the  sub-agent, 
or  notice  given  to  him  in  the  transaction  of  the  business,  have  the 
same  effect  as  if  done  or  received  by  the  principal.^ 

Where,  in  the  absence  of  fraud,  C,  who  was  authorized  to  sell 
A.  and  B.'s  share  of  property  which  belonged  jointly  to  them  and 
C,  for  $200,000,  which  sale  was  effected  by  C. ;  he  at  the  same 
time  selling  his  own  moiety  for  $300,000,  the  court  held,  reversing 
the  decision  of  the  court  below,  that  if  A.  and  B.  gave  their  con- 
sent in  advance  of  any  sale,  it  was  immaterial  to  them  what  price 
C.  got  for  his"  share  of  the  property,  and  he  was  under  no  obliga- 
tion to  disclose  the  price  to  A.  and  B.,  and  to  ask  their  consent  to 
retain  it.  The  court  below  was  in  error  in  holding  that  after  this 
antecedent  assent,  a  subsequent  assent  was  necessary .^ 

The  plaintiff  sued  for  goods  sold  and  delivered.  The  defendant 
pleaded  that  the  goods  were  sold  to  him  by  one  A.,  whom  the  de- 
fendant believed  to  be  the  principal ;  and  that,  before  the  defend- 
ant knew  that  the  plaintiffs  were  the  principals,  the  said  A, 
became  indebted  to  the  defendant  in  a  sum  of  $400,  which  he,  the 
defendant,  was  willing  to  set  off  against  the  plaintiff's  claim. 
The  jury  found  a  verdict  for  the  defendant  on  this  plea.  Held, 
that  the  defendant,  having  purchased  the  goods  without  notice  of 
A.'s  being  an  agent,  and  A.  having  sold  them  in  his  own  name, 
could  set  off  the  debt  due  to  him  from  A.  personally,  in  the  same 
way  as  if  A.  had  been  the  principal.^ 

818  ;  The  Montgomery  Co.  Bank  v.  The  principal;  the  mere  ignorance  of  the  other 

Albany   City   Bank,    3   Seld.   459  ;    The  contracting  party,  and  even  the  conceal- 

Commercial   Bank  of  Pa.  v.  The  Union  ment  of  the  fact  that  the  agent  was  merely 

Bank  of  New  York,  1  Kern.  203  ;  Allen  the  agent  of  the  undisclosed  principal, 

V.  Merchants'  Bank,  22  Wend.  215  ;  Brad-  no  fraud  on  the  part  of  the  latter  being 

strett  V.  Evesson,  72  Pa.  St.  124  ;  Lewis  charged,  is  insufficient  to   raise  such  an 

V  Wallace  10  Ala.  142;  Cobb  i^.  Becke,  equity.  Ware  u.  Galveston  City  Company, 
6A.  &E.  930.  UlU.  S.  170.        „    ^.      „ 

1  Storrs  V.  City  of  Utica,  17  N.  Y.  '  BowmanviUe  Machine  Co.  v.  Demp- 
104  •  Boyd  V.  Vandenberg,  1  Barb,  ster,  2  S.  C.  of  Can.  R.  21.  So,  in 
Ch  '273  ;  Bourke  v.  Story,  4  E.  D.  England,  in  Ex  parte  Dixon,  4  Ch.  Div. 
Smith,  54;  Lincoln  v.  Battle,  6  Wend.  133,  it  has  been  held  that  a  person  pur- 
475  chasing   goods   from   a   factor   who    sells 

2  Ranney  v.  Barlow,  112  T7.  S.  207.  them  in  his  own  name,  can  set  off  a 
See  idams  v  Roberts,  2  How.  486  ;  Reese  debt  dae  to  him  from  the  factor  personally 

V  Beck  24  Ala.  651  ;  Grube  v.  Nichols,  in  the  same  way  as  if  the  factor  were  the 
36  111  92  ■  Chappell  v.  Allen,  38  Mo.  213,  principal,  unless  the  purchaser  has  notice 
220  An  agent  who  discovered  a  defect  that  the  factor  is  not  the  principal ;  and 
in  the  title  5f  his  principal,  and  made  use  this  right  is  not  affected  by  the  fact  that 
of  his  information  to  acquire  a  valid  legal  the  factor  in  selling  in  his  own  name  with- 
title  for  himself,  was  held  to  be  a  trustee  out  disclosing  the  agency  is  acting  in  con - 
for  his  principal  Ringo  ...  Binns,  10  travention  of  the  express  directions  of  his 
pJt  "    igo       ^  principal.      See   Rabone  «.    Williams,    7 

Where  an  agent  is  dealt  with  as  prin-  T.   R.  360 ;  George  ..  Clagett,  7  T.   R. 

cipal    and  ther"e  are  no  circumstances  of  359.     But  in  Fish  i>   Kempton    7  C.  B. 

eanitV  to  prevent   the  operation  of  the  687,  where  A.  bought  goods  of  B.,  know- 

ste"  ate  of  limitations  in  favor  of  the  latter,  ing  that  B.  was  selling  them  as  factor    it 

if  the  sta  ute  is  a  bar  to  a  claim  against  was  held  that  A   could  not,  in  an  action 

Ihe  agenfit  w  11  be  equally  so  as  to  the  by  the  principal  for  the  price,  set  off  a 
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In  Irwan  v.  Williar,^  the  case  was  brought  within  the  decision 
of   Robinson  v.  Mollet.^     The  court  in   Irwan  v.  Williar,  said; 


debt  due  to  him  by  B.,  although  it 
was  found  that  A.  made  the  purchase 
bond  fide ;  but  semble,  that  payment  to 
B.,  though  made  prematurely,  would,  if 
made  bond  fide,  bind  the  principal.  And 
in  Semenza  d.  Briusley,  18  C.  B.  N.  s. 
467,  it  was  held  that  one  who  buys  goods 
of  a  person  whom  he  knew  to  be  selling 
them  as  an  agent,  could  not  set  off  in  an 
action  by  the  principal  for  their  price  a 
debt  due  to  him  from  the  agent,  even 
though  he  did  not  know  at  the  time  of 
the  purchase,  and  had  not  the  means  of 
knowing,  who  was  the  real  owner.  There, 
to  an  action  for  goods  sold  and  delivered, 
the  defendants  pleaded,  that  the  goods 
were  sold  to  them  by  one  Moll,  then  being 
the  agent  of  the  plaintiffs  and  intrusted 
by  them  with  the  possession  of  the  goods 
as  apparent  owner  thereof ;  that  Moll  sold 
them  in  his  own  name  and  as  his  own 
goods,  with  the  consent  of  the  plaintiffs  ; 
that  the  defendants,  at  the  time  of  the  sale 
and  delivery  of  the  goods,  did  not  know 
and  had  not  the  means  of  knowing  that 
the  plaintiff's  were  the  owners  of  the  goods, 
or  that  Moll  was  their  agent  ;  and  that, 
at  the  time  of  the  said  sale  and  delivery 
of  the  goods,  and  before  the  defendants 
knew  that  the  plaintiffs  were  the  owners 
of  the  goods,  or  that  Moll  was  the  plain- 
tiffs' agent,  Moll  became  and  continued 
indebted  to  the  defendants  for  goods  sold, 
etc.,  to  an  equal  amount,  which  they  were 
willing  and  offered  to  set  off.  Held,  a 
bad  plea,  tor  not  averring  that  the  defend- 
ants did  not  know  and  had  not  the  means 
of  knowing  that  Moll  at  the  time  he  sold 
the  goods  to  them  was  a  mere  agent.  This 
case  has  been  considered  and  e.xplained  in 
Ex  parte  Dixon,  4  Ch.  Div.  133,  137,  and 
the  proper  distinction  pointed  out  so  far 
as  it  applies  to  factors  intrusted  with  the 
possession  as  well  as  the  disposition  of  the 
property.  Eeferring  to  the  law  as  laid 
down  by  Willes,  J.,  in  Semenza  v.  Brins- 
ley,  18  C.  B.  N.  s.  467,  Brett,  J.  A.,  says  : 
"Mr.  Justice  Willes,  who  had  the  greatest 
experience  in  mercantile  law,  says  that 
the  ordinary  course  of  business  is  for 
factors  (that  is  to  saj',  persons  who  are  so 
entrusted  with  goods)  to  sell  in  their  own 
name.  Now,  the  rule  of  law  is,  that  the 
extent  of  an  agent's  authority  as  between 
himself  and  third  parties  is  to  be  measured 
by  the  extent  of  his  usual  employment. 
That  being  so,  the  very  fact  of  intrusting 
your  goods  to  a  man  as  a  factor,  with 
right  to  sell  them,  is  primd  facie  authority 
from  you  to  him  to  sell  in  his  own  name. 

1  110  U.  S.  499. 


Therefore,  it  not  having  been  shown  here 
that  any  limitation  of  that  authority  was 
made  known  to  the  person  who  was  dealing 
with  the  agent,  there  is  sufficient  evidence, 
as  between  the  principal  and  such  third 
party,  that  the  goods  were  to  be  sold  by 
the  agent  in  his  own  name  as  principal, 
with   the   authority   of    the   person    who 
so   intrusted  him  with  the  goods.     That 
point,  therefore,  is  made  out.     It  is  true 
that  Mr.  Justice  Willes,  in   Semenza  v. 
Briusley,  states  it  to  be  necessary  that  the 
agent  should  have   the   authority  of  the 
principal  for  selling  in  his  own  name  ;  but 
he  was  only  dealing  with  a  demurrer  to  a 
plea  ;  and  at  the  end  of  the  judgment  he 
says  it  was  a  great  pity  that  the  parties 
did  not  go  on  to  try  the  facts  ;  and  if  the 
facts   had  been   tried,   I    have   no   doubt 
that  as  soon  as  he   found  that  the  agent 
was  entrusted  with  the  goods  as  a  factor, 
he  would  have  held  that  that  proved  au- 
thority given  to  him  by  the  principal  to 
sell  in  his  own  name,  so  far  as  anybody 
was  concerned  to  whom  some  limitation 
of  that  authority  was  not  disclosed.     It 
therefore  is  made  out  that  the  agent  sold 
in  his  own   name  with   the   authority  of 
the   principal."      And   it   was   conceded, 
as  held  in  Semenza  v.  Brinsley,  18  C.  B. 
N.  s.  467,  that  it  was  then  necessary  to 
show  that  the  person  dealing  believed  that 
the  agent  was  the  principal  in  the  trans- 
action.    Sx  parte  Dixon,  4  Ch.  Div.  133, 
138.     In  Semenza  v.  Brinsley,  at  p.  477, 
Willes,  J.,  in  considering  the  plea  in  that 
case,  said  ;  "It  is  necessary  to  consider 
whether  the  averments  in  this  plea  satisfy 
the  conditions  under  which  a  set-off  of  a 
debt  due  from  a  factor  against  a  claim  for 
the  price  of  the  goods  by  his  principal  is 
allowed.     The  rule  of  law  is  well  stated  in 
the  marginal  note  to  the  case  of  George  v. 
Clagett,  7  T.  R.  359  ;  viz.,  that,  if  a  factor 
sells   goods   as   his   own,    and   the  buyer 
knows  nothing  of  any  principal,  the  buyer 
may  set  off  any  demand  he  may  have  on 
the   factor   against   the   demand   for   the 
goods  made  by  the  principal.     One  may 
observe,  as  has  often  been  suggested,  and 
as  was  very  clearly  pointed  out  by  Hol- 
royd,   J.,  in  Carr  v.   Hinchliff,  3  B.  &  C. 
547,  that  the  difficulty  was,   not  in  set- 
ting up  as  a  defence  against  the  principal 
that  which  would   be   a  defence   against 
the  factor,   by  way  of  extinguishment  of 
the  claim  of  the  former,  but  in  applying 
the  statute  of  set-offs,  and  saying  that  the 
terms  of  that  statute  were  satisfied,  so  as 
to  say  that  the  debt  of  the  factor  should 

2  L.  R.  7  H.  L.  802. 
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"  The  ground  of  the  action  is  that  the  plaintiffs,  at  the  request  of 
the  defendants,  had  made  certain  contracts  for  the  sale  and  fut- 
ure delivery  of  grain  ;  that  these  contracts  were  made  in  the  name 
of  the  brokers,  the  plaintiffs,  on  which,  therefore,  they  were  per- 
sonally liable,  but  in  w;hich  the  defendants  were  the  principals  ; 
that  the  latter  were  bound  to  perform  them,  or  to  place  in  the 
hands  of  their  brokers  means  of  performance  within  the  proper 
period,  or  to  indemnify  them  against  the  consequences  of  non- 
performance ;  that  the  defendants  in  all  these  particulars  became 
in  default,  and  the  plaintiffs  were  required  to  perform  out  of  their 
own  means ;  which  they  did  by  purchasing  grain  for  delivery  at 
the  market  price,  or  paying  the  difference  between  that  and  the 
contract  price.  The  custom  proved  was  offered  to  show  this  per- 
formance and  consequent  loss  ;  and  in  doing  so,  it  disclosed  that 
the  brokers  did  not  perform  the  original  contracts  of  sale  actually 
made,  but  delivered  equal  quantities  of  grain  or  its  market  value, 
in  fulfilment  of  contracts  of  purchase  made  by  them  for  others, 
and  which,  by  the  process  of  mutual  exchange,  authorized  by  this 
custom,  had  come  into  their  hands  for  that  purpose.  This  ex- 
change and  substitution,  and  payment  of  differences  to  effect  it, 
working  as  it  does  a  complete  change  in  the  nature  of  the  seller's 
rights  and  obligations,  cannot  be  made  without  his  assent,  and 
that  assent  can  be  implied  only  from  knowledge  of  the  custom 
which  it  is  claimed  authorizes  it."  The  United  States  Supreme 
Court  held,  that  the  court  below  erred  in  permitting  proof  of 
such  custom,  without  evidence  that  the  defendants  had  knowl- 
edge of  it,  and  in  not  instructing  the  jury  to  disregard  it,  if  they 
were  satisfied  from  the  evidence  that  such  knowledge  had  not  been 
satisfactorily  shown.^ 

Under  the  Act  of  July  13, 1866,  a  tax  was  imposed  on  all  sales 
of  any  goods,  wares,  or  merchandise,  made  by  commercial  brokers. 

for  the  purpose  of  the  action  be  considered  ^  See   Brown   v.  Byrne,    3   El.    &   B. 

as  the  debt  of  the  principal.     That  diffi-  703 ;   Grissell  v.  Bristowe,  L.  R.  4  C.  P. 

culty,    however,    was   got  over,    and   the  36  ;    Humfrey  v.  Dale,  7  El.  &  B.  266 ; 

factor  and  the  principal  were  identified  by  E.   B.  &  E.  1004  ;  Bostock  o.  Jardine,   3 

that  decision,  for  the  purpose  of  the  stat-  H.  &  C.  700. 

ute ;  and  it  was  held  that  the  existence  of  Parties   offering   to    sell   property   for 

the  set-off,  without  any  knowledge  of  the  |40,000  cash  are  not  bound  to  their  agent 

agency,  entitled  the  debtor  to  set  up  as  for  selling,  to  carry  out  such  sale,  where 

against  the  principal  the  defence  of  set-off  an  offer  of  a  larger  sum  is  made  to  the 

as  a  OMa«i  extinguishment,  notwithstand-  agent   with   the    condition   that  $10,000 

ing  the  words  of  the  statute  of  set-off."  shall  be  paid  in  cash,  which  is  to  be  for- 

See   also   Purchell  v.  Salter,  1  Q.  B.  197  ;  feited   by  the  purchasers  if  they  do  not 

Sim's  V.  Bond,  5  B.  &  Ad.  389  ;  Baring  v.  complete  the  purchase.     |40,000  paid  by 

Corrie   2  B.  &  Aid.  137  ;  Maanss  v.  Hen-  the  purchasers  is  the  only  valid  acceptance 

derson   1  East,  335  ;  Moore  v.  Clementson,  of  the  offer  which  will  bind  the  parties 

9  Camp  22  •  Warner  v.  McKay,  1  M.  &  offering  the  property  for  sale.     Still  v. 

W.  591  ;  Smart  u.  Sandars,  3  C.  B.  399 ;  Huidekopers,  17  WaU.  384. 
Norwood  V.  Dresser,  14  C.  B.  N.  s.  574 ; 
17  C.  B.  N.  s.  466. 
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Under  this  act  a  tax  was  assessed  against  the  respondents,  cotton 
brokers  of  New  Orleans,  which  they  were  compelled  to  pay  ;  their 
appeal  to  the  commissioner  of  internal  revenue  against  the  tax 
having  been  dismissed.  In  an  action  by  them  against  the  col- 
lector, it  was  shown  that  they  did  not  sell  any  cotton  or  other 
goods,  but  limited  themselves  to  making  purchases  for  those  who 
required  their  services ;  that  the  money  was  paid  by  their  princi- 
pals directly  to  the  parties  who  made  the  sales,  and  that  their 
compensation  for  making  the  purchases  was  one-half  of  one  per 
cent.,  paid  by  the  buyer,  and  one-fourth  of  one  per  cent,  by  the 
seller,  under  a  custom  of  the  trade  in  New  Orleans,  established 
when  cotton  brokers  were  sellers  as  well  as  buyers,  which  custom 
was  continued  after  the  brokers  buying  had  ceased  to  be  sellers. 
It  was  also  shown  that  a  tax  on  all  the  sales  for  which  the  re- 
spondents had  been  assessed,  had  been  paid  by  other  parties  who 
had  made  the  sales.  The  Supreme  Court,  in  an  action  against  the 
collector,  affirming  the  judgment  of  the  Circuit  Court  for  Louisi- 
ana, held  that  the  tax  had  been  wrongly  assessed  and  collected.^ 

4.  Officers  of  Companies  as  Agents. 

Where  the  agent,  within  the  scope  of  his  employment,  know- 
ingly makes  a  false  representation,  both  he  and  his  principal  are 
principals  in  the  commission  of  the  fraud,  and  ai'e  both  liable. 
Swift  V.  Winterbotham  and  Goddard  ^  is  an  illustrative  case.  The 
plaintiff  sued  W.  and  G.  jointly  for  a  false  representation  with 
respect  to  the  solvency  of  R.  The  defendant  W.  was  sued  as.  a 
public  officer  of  a  banking  company,  formed  under  7  Geo.  4,  c.  46, 
and  the  defendant  G.  was  the  manager  at  one  of  their  branches. 
The  plaintiff  was  a  customer  of  the  S.  bank,  and  requested  the 
manager  of  that  bank  to  inquire  for  him  as  to  R.'s  credit.  The 
manager  wrote  a  letter  addressed  to  "  the  manager "  of  the  de- 
fendants' banking  company,  requesting  information  whether  R. 
was  responsible  to  the  extent  of  £50,000.  The  defendant  G. 
wrote  a  letter,  which  he  signed  as  manager,  giving  a  favorable 
reply  as  to  R.'s  responsibility.  The  plaintiff,  in  consequence  of 
this  letter,  supplied  R.  with  goods,  for  which  he  never  was  paid, 
in  consequence  of  R.'s  insolvency.  The  statement  made  by  G. 
was  false  to  his  knowledge.  The  defendants'  banking  company 
had  no  knowledge,  otherwise  than  through  G.,  that  such  a  letter 
had  been  written,  and  gave  him  no  express  authority  to  write  the 
letter,  but  the  writing  of  such  a  letter  was  an  act  done  within  the 
scope  of  the  general  authority  conferred  on  G.  as  manager.     It 

1  The  Collector  v.  Dodswell,  16  Wall.  2  L.  R.  8  0.  B.  214 

156. 
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was,  among  other  things,  held,  that  inasmuch  as  it  is  usual  for 
the  customers  of  a  bank  to  make  inquiries  like  that  made  by  the 
plaintiff,  it  must  be  taken  to  have  been  within  the  contemplation 
of  the  defendants  that  the  inquiry  as  to  R.'s  solvency  might  have 
been  made  on  behalf  of  a  customer  of  the  S.  bank,  and  that  the 
representation  might  be  communicated  to  him ;  that  the  banking 
company  and  G.  were  liable  to  the  plaintiff,  he  being  the  customer 
who  had  made  the  inquiry ;  and  that  the  banking  company  was 
liable  for  the  false  representation  of  its  manager,  made  in  the 
course  of  conducting  the  business  of  the  bank.^ 

A  bill  of  exchange  purporting  to  be  made  at  the  office  of  a  com- 
pany, and  directing  the  draWee  to  charge  the  amount  thereof  to 
the  account  of  the  company,  of  which  the  signers  describe  them- 
selves as  president  and  secretary,  bearing  on  its  face  all  these 
signs  of  being  the  contract  of  the  company,  the  principal,  cannot 
be  held  to  bind  the  agents  personally.^ 


1  In  this  case  Lord  Tenterden's  Act 
(9  Geo.  i,  c.  14,  §  6),  "That  no  action 
shall  be  brought  whereby  to  charge  any 
person  upon  or  by  reason  of  any  repre- 
sentation or  assurance  made  or  given 
concerning  or  relating  to  the  character, 
conduct,  credit,  ability,  trade,  or  dealing 
of  any  other  person  to  the  intent  or  pur- 
pose that  such  other  person  may  obtain 
credit,  money,  or  goods  upon,  unless  such 
representation  or  assurance  be  made  in 
writing,  signed  by  the  party  to  be  charged 
therewith,"  was  relied  on.  The  court  held 
that,  in  an  ordinary  case  of  principal  and 
agent,  a  written  representation  within 
this  section,  signed  by  the  agent  alone, 
would  not  be  binding  on  the  principal, 
although  such  signature  was  duly  author- 
ized by  him.  Hyde  v.  Johnson,  2  Bing. 
N.  C.  776  ;  Clark  v.  Alexander,  8  Scott's 
N.  R.  147  ;  Torrs  v.  Cuming,  7  M.  &  G. 
88  ;  Scott  V.  Eastern  Counties  Ry.  Co., 
12  M.  &  W.  33 ;  Kingsford  v.  Great 
Western  Ry.  Co.,  16  C.  B.  N.  s.  761  ; 
Jessel  V.  Bath,  L.  R.  2  Ex.  267  ;  Richard- 
son V.  Younge,  L.  R.  6  Ch.  478.  But  the 
court  held  that  signing  as  manager  for  the 
banking  company  was,  in  fact,  the  sign- 
ing, not  merely  of  an  agent,  but  of  the 
banking  company  itself,  and,  therefore, 
the  signature  was  that  of  the  party  to  be 
charged  within  the  section.  And  although 
the  statement  was  not  made  directly  to 
the  plaintiff,  it  must  be  considered  that 
it  was  within  the  contemplation  of  the 
defendants  when  the  representation  was 
made,  that  it  would  or  might  be  com- 
municated to  the  customer  of  the  bank 
on  whose  behalf  the  information  is  sought. 
Where  that  is  done,  and  the  person  to 
whom  the  false    representation    is    thus 


communicated  acts  on  it  and  suffers 
damage  thereby,  he  is  entitled  to  main- 
tain an  action  for  such  damage  in  the 
same  manner  as  if  the  representation  had 
been  made  directly  to  himself  ;  Langridge 
V.  Levy,  2  M.  &  W.  519  ;  Bedford  v.  Bag- 
shaw,  29  L.  J.  Ex.  65  ;  the  banking 
company  being  liable  for  the  fraudulent 
representation  of  its  manager  made  in  the 
course  of  conducting  the  business  of  the 
company.  Barwick  v.  The  English  Joint 
Stock  Bank,  L.  R.  2  Ex.  259.  Where 
the  action  is  in  tort,  all  persons  liable  for 
the  commission  of  the  tort,  whether  prin- 
cipals, agents,  or  servants,  are  liable  to  be 
sued  jointly.  In  CuUen  v.  Thompson's 
Trustees,  4  Macq.  424,  Lord  Westbury 
says  :  "  All  persons  directly  concerned 
in  the  commission  of  a  fraud  are  to  be 
treated  as  principals  ;  no  party  can  be 
permitted  to  excuse  himself  on  the  ground 
that  he  acted  as  the  agent  or  as  the 
servant  of  another."  But  where  the 
fraud  is  that  of  the  agent  alone,  and 
not  that  which  the  company  has  im- 
pliedly authorized  him  to  be  guilty  of, 
there  the  company  is  not  liable  for  the 
deceit.  Western  Bank  of  Scotland  v. 
Addie,  L.  R.  1  So.  &  D.  145  ;  National 
Exchange  Co.  v.  Drew,  2  Macq.  103 ; 
Banger  ti.  Great  Western  Ry.  Co.,  5  H. 
L.  C.  72  ;  D'Arcy  v.  Taraar,  etc.  Ry.  Co., 
L.  R.  2  Ex.  158 ;  Barry  v.  Croskey,  2  J. 
&  H.  1  ;  Pilmore  v.  Hood,  5  Bing.  N.  C. 
97 ;  Pasley  v.  Freeman,  3  T.  R.  51 ; 
Blackmore  v.  Bristol  &  Exeter  Ry.  Co., 
8  E.  &  B.  1035. 

2  Hitchcock  V.  Buchanan,  105  XJ.  S. 
416  ;  Sayre  v.  Nichols,  7  Cal.  535  ;  Car- 
penter V,  Farnsworth,  106  Mass.  561  ; 
Tripp  V.   Swanzey  Paper  Co.,  13    Pick. 
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Where  checks  by  a  mining  company  against  their  funds  in  a 
bank  were,  for  a  long  period,  signed  by  the  president  and  secre- 
tary of  the  company,  without  objection  by  the  company,  the  bank 
had  a  right  to  presume  that  they  were  properly  signed,  and  to  re- 
cover against  the  company  for  an  overdraft  so  signed  ;  the  bank 
having  the  right  to  presume  that  these  officers  did  not  exceed 
their  authority,  and  that  the  moneys  thus  obtained  were  paid  over 
to  or  received  by  the  company.  But,  as  this  is  a  mere  presump- 
tion arising  from  the  conduct  of  the  parties,  as  well  as  from  the 
general  mode  in  which  corporations  organized  for  profit  conduct 
their  business,  if  not,  under  the  special  circumstances  of  the  case, 
conclusive,  it  may  be  overthrown  by  proof  of  want  of  authority, 
express  or  implied,  and  that  the  company  did  not  receive  the 
money  paid  on  such  overdraft.^ 

Corporations  are  liable  for  the  acts  of  their  servants  while  en- 
gaged in  the  business  of  their  employment,  in  the  same  manner 
and  to  the  same  extent  that  individuals  are  liable  under  like 
circumstances.^ 


291  ;  Fuller  v.  Hooper,  3  Gray,  334  ;  Bank 
of  British  North  America  v.  Hooper, 
5  Gray,  567.  In  Slawson  v.  Loring,  5 
Allen,  340,  343,  Bigelow,  C.  J.,  said : 
"No  one  can  doubt  that  on  bills  thus 
drawn  the  agent  fully  discloses  his  prin- 
cipal, and  that  the  drawer  could  not  be 
personally  chargeable  thereon." 

1  Mining  Company  «.  Anglo-Californian 
Bank,  104  U.  S.  192.  The  officers,  de  facto, 
of  a  company  holding  under  color  of  an 
election,  having  charge  of  the  affairs  of  the 
company,  are  capable  of  binding  it  in  all 
matters  legitimately  devolving  upon  di- 
rectors of  the  company.  Anglo-Californian 
Bank  v.  Mahoney  Mining  Co.,  5  Sawyer, 
255,  258.  Bankers  are  bound  by  notice 
communicated  to  their  cashier  of  stock- 
certificates  received  by  them  being  trust 
property.  Duncan  v.  Laudon,  15  Wall. 
165,  177. 

2  Merchants'  Bank  v.  State  Bank,  10 
Wall.  604,  645  ,  Ranger  ».  The  Great 
Western  Ry.  Co.,  5  H.  of  L.  Cas.  86  ; 
Thayer  v.  Boston,  19  Pick.  511  ;  Frank- 
fort Bank  v.  Johnson,  24  Me.  490. 

Where  a  party  deals  with  a  corpora- 
tion in  good  faith,  the  transaction  not 
being  ullra  vires,  and  he  is  unaware  of 
any  defect  of  authority  or  other  irregu- 
larity on  the  part  of  those  acting  for  the 
corporation,  and  there  is  nothing  to 
excite  suspicion  of  such  defect  or  irregu- 
laiity,  the  corporation  is  bound  by  the 
contract,  although  such  defect  or  irregu- 
larity in  fact  exists.  And  if  the  contract 
can  be  valid  under  any  circumstances, 
an  innocent  party  in  such  a  case  has  a 


right  to  presume  their  existence,  and  the 
corporation  is  estopped  to  deny  them. 
Supervisors  v.  Schenck,  5  Wall.  784  : 
Knox  Co.  V.  Aspinwall,  21  How.  539 
Bissell  V.  Jeffersonville,  24  How.  288 
Moran  v.  Commissioners,  2  Black,  722 
Gelpcke  v.  Dubuque,  1  Wall.  203 
Mercer  Co.  v.  Hacket,  lb.  93 ;  Mayor 
V.  Lord,  9  Wall.  414;  Royal  British 
Bank  v.  Turquand,  6  E.  &  B.  327  ;  The 
Farmers'  Loan  &  Trust  Co.  u.  Curtis,  3 
Seld.  466  ;  Stoney  v,  American  Life  Ins. 
Co.,  11  Paige,  635  ;  Society  for  Savings  v. 
New  London,  29  Conn.  174 ;  Common- 
wealth V.  The  City  of  Pittsburg,  34  Pa. 
St.  497  ;  Commonwealth  v.  Allegheny 
Co.,  37  Pa.  St.  287.  And  corporations  are 
liable  for  every  wrong  of  which  they  are 
guilty,  and  in  such  cases  the  doctrine  of 
ultra  vires  has  no  application.  Phila- 
delphia &  Baltimore  R.  R.  Co.  v.  Quigley, 
21  How.  209  ;  Green  v.  London  Omnibus 
Co.,  7  C.  B.  N.  s.  290  ;  Life  &  Fire  Ins. 
Co.  V.  Mechanic  Fire  Ins.  Co.,  7  Wend.  31. 
A  cashier  of  a  bank  has  the  power  virtute 
officii  to  certify  checks.  It  is  his  duty  to 
receive  all  the  funds  which  come  into  the 
bank,  and  to  enter  them  upon  its  books. 
The  authority  to  receive  implies  and  car- 
ries with  it  authority  to  give  certificates 
of  deposit  and  other  proper  vouchers. 
Where  the  money  is  in  tlie  bank  he  has 
the  same  authority  to  certify  a  check  to 
be  good ;  charge  the  amount  to  the 
drawer  ;  appropriate  it  to  the  payment  of 
the  check,  and  make  the  proper  entry  on 
the  books  of  the  bank.  The  power  is 
inherent  in  the  office.     Wild  v.  The  Bank 
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A  contract  entered  into  between  "  W.,  superintendent  of  the  K. 
Mining  Co.,  parties  of  the  first  part,"  with  P.,  and  signed,  "  W., 
Sup.  K.  Mining  Co.,"  was  held,  under  the  civil  code  of  Dakota 
of  1877,1  —  which  provides  that  "  any  instrument  within  the  scope 
of  his  authority,  by  which  an  agent  intends  to  bind  his  principal, 
does  bind  him,  if  such  intent  is  plainly  inferable  from  the  in- 
strument itself,"  —  to  be  a  contract  made  by  W.  for  the  mining 
company,  it  clearly  appearing  upon  its  face  to  have  been  intended 
to  bind,  and  that,  therefore,  it  did  bind  the  company,  and  the 
defendant  as  one  of  its  members.^ 

The  cashier  of  a  bank  is  not  presumed  to  have  power,  by  reason 
of  his  official  position,  to  bind  his  bank  as  an  accommodation  in- 
dorser  of  his  own  promissory  note.  Such  a  transaction  would 
not  be  within  the  scope  of  his  general  powers ;  and  one  who  ac- 
cepts an  indorsement  of  that  character,  if  a  contest  arises,  must 
prove  actual  authority  before  he  cah  recover.  There  are  no  pre- 
sumptions in  favor  of  such  a  delegation  of  power.  The  very  form 
of  the  paper  itself  carries  notice  to  a  purchaser  of  a  possible  want 
of  power  to  make  the  indorsement,  and  is  sufficient  to  put  him  on 
his  guard.     If  he  fails  to  avail  himself  of  the  notice,  and  obtain 


of  Passamaquoddy,  3  Mason,  506 ;  Bum- 
ham  V.  "Webster,  19  Me.  23i  ;  Elliot  v. 
Abbot,  12  N.  H.  556  ;  Bank  of  Vergennes 
V.  Warren,  7  Hill,  91 ;  Lloyd  v.  The  West 
Branch  Bank,  15  Pa.  St.,  172  ;  Badger  v. 
The  Bank  of  Cumberland,  26  Me.  428  ; 
Bank  of  Kentucky  v.  The  Schuylkill  Bank, 
1  Pars.  Sel.  Cas.  182  ;  Fleckner  v.  Bank 
of  the  United  States,  8  Wheat.  360.  The 
directors  may  limit  his  authoiity  as  they 
deem  proper,  but  this  would  not  affect 
those  to  whom  the  limitation  was  un- 
known. Commercial  Bank  of  Lake  Erie 
V.  Norton,  1  Hill,  501  ;  Bank  of  Vergennes 
V.  Warren,  7  Hill,  94  ;  Beers  v.  The 
Phoenix  Glass  Co.,  14  Barb.  358  ;  Farmers' 
and  Mechanics'  Bank  v  Butchers'  and 
Drovers'  Bank,  14  N.  Y.  624  ;  North 
Eiver  Bank  v.  Aymar,  3  Hill,  262,  268  ; 
Barnes  v.  Ontario  Bank,  19  N.  Y.  156, 166. 
Those  dealing  with  a  bank  in  good  faith 
have  a  right  to  presume  integi'ity  on  the 
part  of  its  officers,  when  acting  within  the 
apparent  sphere  of  their  duties,  and  the 
bank  is  bound  accordingly.  Mead  v. 
The  Merchants'  Bank  of  Albany,  25 
N.  Y.  146  ;  Barnes  v.  The  Ontario  Bank, 
19  N.  Y.  156  ;  Farmers'  &  Mechanics' 
Bank  ».  The  Butchers'  &  Drovers'  Bank, 
14  N.  Y.  624 ;  16  N.  Y.  133.  Acts 
of  the  cashier  of  a  hank,  done  in  the 
ordinary  course  of  the  business  actually 
confided  to  such  an  officer,  are  primd 
fade  evidence  that  they  fell  within 
the    scope    of   his    duty.       Fleckner    v. 


Bank   of   the    United  States,  8  Wheat. 
338. 

1  §  1373. 

2  Post  V.  Pearson,  108  U.  S.  418. 
See  Whitney  v.  Wyman,  101  U.  S.  392  ; 
Hitchcock  V.  Buchanan,  105  U.  S.  416; 
Goodenough  v.  Thayer,  132  Mass.  152  ; 
Tucker  Manuf.  Co.  v.  Fairbanks,  98  Mass. 
101  ;  Fuller  v.  Hooper,  3  Gray,  334  ; 
Lyon  V.  Williams,  5  Gray,  557  ;  Slawson 
V.  Loring,  5  Allen,  340 ;  Carpenter  v. 
Farnsworth,  106  Mass.  561  ;  Cutler  v. 
Ashland,  121  Mass.  588.  But  there  are 
cases  in  this  country  as  in  England,  where 
the  parties  describing  themselves  as  agents 
have  been  held  liable  as  principals  to  the 
contract,  the  term  "agent"  being  held,  in 
such  cases,  to  be  merely  descriptio  personce. 
Simonds  v.  Heard,  23  Pick.  120  ;  Tippets 
V.  Walker,  4  Mass.  595  ;  Packard  i/.  Nye, 
2  Met.  47 ;  Bank  of  British  North 
America  v.  Hooper,  5  Gray,  667  ;  Morrell 
V.  Codding,  4  Allen,  403  ;  Seaver  v.  Co- 
burn,  10  Cush.  324  ;  Fiske  v.  Eldridge, 
12  Gray,  474  ;  Stone  v.  Wood,  7  Cow. 
453  ;  Bank  v.  Monteath,  1  Den.  402  ; 
Duvall  II.  Craig,  2  Wheat.  45  ;  Foster  v. 
Fuller,  6  Mass.  58  ;  White  v.  Skinner,  13 
Johns.  307  ;  Elwell  v.  Shaw,  16  Mass. 
42  ;  Smith  v.  Morse,  6  Wall.  76,  83 ; 
Jones  V.  Littledale,  6  A.  &  E.  486  ;  Magee 
V.  Atkinson,  2  M.  &  W.  440  ;  Higgins  v. 
Senior,  8  M.  &  W.  834  ;  Appleton  o. 
Binks,  5  East,  148. 
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the  information  whicli  is  thus  suggested  to  him,  it  is  his  own  fault, 
and,  as  against  an  innocent  party,  he  must  bear  the  loss.' 

Where  a  note  is  signed  by  the  cashier  of  a  bank  for  a  loan 
made,  it  is  open  to  both  of  the  parties  to  show  that  the  loan  was, 
in  fact,  made  to  the  bank,  and  that  the  note  was  really  made  as 
the  obligation  of  the  bank.^ 

By  the  articles  of  association  of  a  telegraph  company  it  was 
provided  that  three  directors  should  be  the  quorum  necessary  for 
the  transaction  of  business ;  and  the  directors  were  empowered, 
in  their  discretion,  to  sell  all  or  any  one  or  more  of  the  company's 
lines  of  telegraph,  grants,  licenses,  powers,  ways,  way-leases,  ease- 
ments, privileges,  engagements,  or  contracts,  or  any  part  of  its 
good-will,  estates,  property,  or  interest  therein,  upon  such  terms 
and  conditions  as  they  should  deem  expedient ;  and  also  at  their 
discretion  to  appoint  agents,  any  such  agent  to  be  remunerated 
at  the  discretion  of  the  directors.  The  company  resolved  to  sell 
their  undertaking  to  the  Postmaster-General,  and  in  July,  1869, 
a  letter  was  written,  addressed  to  C,  appointing  him  to  act  as 
agent  for  the  directors  in  the  matter  of  the  sale,  and  agreeing 
that  if  he  succeeded  in  obtaining  from  the  Postmaster-General 
the  sum  of  £20,000  or  upwards,  his  commission  should  be  £25 
per  cent.  The  letter  concluded  by  saying ;  ''  We  engage  to  sign 
a  legal  obligation  to  the  above  effect,  when  called  upon  to  get  the 
signatures  of  our  brother  directors."  This  letter  was  written  in 
C.'s  office,  and  there  signed  by  two  of  the  directors  and  handed  to 
C,  who  forwarded  it  to  a  third  director  in  the  country,  by  whom 
it  was  returned  to  C,  confirmed  and  signed  by  himself  and  a 
fourth  director.  This  agreement,  though  not  appearing  to  have 
been  resolved  upon  or  confirmed  at  any  meeting  of  directors,  was 

'  West    St.    Louis    Savings   Bank   v.  a  broker  under  this  act,  provided  that  any 

Shawnee   County   Bank,    95   U.    S.    557.  person  holding  a  license  as  a  banker  shall 

Under  the  Internal  Revenue  Act  of  1864  not  be  required  to  take  out  a  license  as  a 

(13  Stat,  at  Large,  277)  a  duty  was  im-  broker."     By  section  99  of  the  amending 

posed  on  the  capital,  etc.,  of  bankers,  by  act  both  brokers  and   bankers  who  were 

section  110  of  the  act;  and  by  section  79  of  "doing  business  as  brokers  "  were  made  lia- 

the  act  bankers  were  required  to  pay  for  a  ble  to  a  special  tax  upon  all  sales  of  stocks, 

license  to  carry  on  the  business;  and  bank-  etc.     The  plaintiffs,  having  been  taxed  as 

ers  were  defined  to  be  those  who  received  bankers  under  section  79  of  the  original 

deposits  payable  on  check,  etc.,  who  loaned  act,  claimed  that  they  were  not  liable  for 

on    stocks,    bills,    etc.,    or   who    received  the  tax  under  section  99;  but  the  Supreme 

stocks,   bills,    etc.,   for  discount   or   sale.  Court  of  the  United  States,  affirmin"  the 

By  act   of  March  3,    1865   (13   Stat,    at  judgment  of  the  Circuit  Court,  held  that. 

Large,  252,  472),  amending  the  prior  act,  under  the  express  language  of  section  99, 

It  was  provided  that  brokers  should  pay  as  the  plaintiffs  were  "bankers  doing  busi- 

for  a  license  ;  and,  defining  a  broker  un-  ness  as  brokers,"  they  were  liable  for  the 

der  the  act,  it  was  further  provided  "  that  tax.      Warren   v.   Shook,   91    U.    S     704. 

every   person,    firm,   or  company,   except  And  see  United  States  v.    Fisk^   3  Wall', 

such  as  hold  a  license  as  a  banker,  whose  445  ;    United  States  v.  Cutting,  Tb.  441  ; 

business  it  is  as  a  broker  to  negotiate  pur-  Clark  v.  Gilbert,  5  Blatch.  330. 

chases  or  sales  of  stocks,  bills,  etc.,  for  2  Bank  v.  Kennedy,  17  Wall.  19;  Bald- 

themselves  or  others,  shall  he  regarded  as  win  v.  The  Bank  of  Newbury,  1  Wail.  240. 


PART   VIII.J  AGENCY.  603 

referred  to  at  a  subsequent  meeting  of  shareholders,  and  not  re- 
pudiated ;  but  no  such  legal  obligation  as  referred  to  in  the  letter 
was  executed.  The  sale  having  been  effected  through  C.'s  agency 
for  a  sura  of  more  than  £20,000,  it  was  held,  that  the  agreement 
was  not  ultra  vires,  and  that,  though  informal  according  to  the 
internal  regulations  of  the  company,  it  was  binding  against  the 
company  in  favor  of  a  person  dealing  with  them ;  consequently, 
that  C.  was  entitled  to  commission  at  the  rate  of  25  per  cent.i 

In  Moore  v.  Citizens'  National  Bank  of  Piqua,^  the  cashier  of 
the  bank,  fraudulently,  for  money  lent  to  him,  signed  a  certificate 
in  favor  of  the  plaintiff  for  stock  of  the  bank.  In  an  action 
against  the  bank  for  the  value  of  the  stock,  the  bank  having  re- 
fused to  recognize  the  certificate  as  valid,  the  Supreme  Court  sus- 
tained the  holding  of  the  court  below,  and  held  that  the  plaintiff 
having  dealt  with  the  cashier  personally,  and  not  with  the  bank, 
the  money  having  been  lent  to  him  for  his  private  use,  his  repre- 
sentations to  her  were  made  by  him  personally,  and  not  as  cashier ; 
and  that  the  circumstances  otherwise  were  such  as  to  prevent  her 
from  being  an  innocent  holder  of  the  certificate,  which  had  been 
issued  in  fraud  of  the  bank.^ 

The  declarations  made  by  an  officer  or  agent  of  a  corporation 
in  response  to  timely  inquiries  properly  addressed  to  him,  and  re- 
lating to  matters  under  his  charge,  in  respect  to  which  he  is 

1  In  re  Baielli's  Telegraph  Co.,  Collie's  tional  Bank,  46  N.  Y.  325;  Moore  v.  Met- 
Claim,  L.  R.  12  Eq.  246.  See  Reuter  v.  ropolitan  Bank,  55  N.  Y.  41;  Holbrook  v. 
Electric  Telegraph  Co.,  6  E.  &  B.  341,  New  Jersey  Zinc  Co.,  57  N".  Y.  616;  Mer- 
348  ;  Totterdell  v  Fareham  Brick  &  Tile  chants'  Bank  v.  Livingston,  74  N.  Y.  223; 
Co.,  L.  R.  1  C.  P.  674  ;  Bargate  v.  Short-  Kentucky  Bank  v.  Kurtz,  99  Pa.  St.  344, 
ridge,  5  H.  L.  Cas.  297,  318  ;  In  re  Bar-  349  ;  Tome  v.  Parkersburg  R.  R.,  39  Md. 
ned's  Banking  Co.,  L.  R.  3  Ch.  105;  In  re  36;  Western  Maryland  R.  R.  ».  Franklin 
County  Life  Assur.  Co.,  L.  R.  5  Ch.  288  ;  Bank,  60  Md.  36;  Bridgeport  Bank  v.  New 
Agar  V.  Athen«um  Life  Assur.  Society,  York  &  New  Haven  R.  R.,  30  Conn.  231; 
3  C.  B.  N.  s.  725  ;  D'Arcy  v.  Tamar  Ry.  New  York  &  New  Haven  R.  R.  v.  Schuyler, 
Co.,  L.  R.  2  Ex.  158.  34  N.  Y.  30.    And  see  Midland  Ry.  Co.  v. 

2  111  U.  S.  156.  Taylor,  8  H.  L.  Cas.  751;  Bank  v.  Lanier, 

3  A  person  who  takes  such  a  security  11  Wall.  369;  Telegraph  Co.  u.  Davenport, 
with  knowledge  that  the  conditions  on  97  U.  S.  369  ;  Pratt  v.  Taunton  Copper 
which  alone  the  security  was  authorized  Co.,  123  Mass.  110;  Pratt  v.  Boston  &  Al- 
were  not  fulfilled  is  not  protected,  and  in  bany  R.  R.,  126  Mass.  443;  In  re  Bahia  & 
his  hands  the  security  is  invalid,  though  San  Francisco  Ry.,  L.  R.  3  Q.  B.  584 ; 
the  imperfection  is  in  some  matter  relating  Ashby  v.  Blackwell,  2  Eden,  399  ;  Hild- 
to  the  internal  afi'airs  of  the  corporation,  yard  v.  South  Sea  Company,  2  P.  Wms. 
which  would  be  unavailable  against  a  bond  76  ;  Simm  u.  Anglo-American  Telegraph 
fide  holder  of  the  same  security.  Hacken-  Co.,  5  Q.  B.  Div.  188  ;  Hart  v.  Frontiuo 
sack  Water  Co.  v.  De  Kay,  9  Stew.  N.  J.  Mining  Co.,  L.  R.  5  Ex.  Ill  ;  Barwick  v. 
548  565-  Merchants'  Bank  v.  State  Bank,  English  Joint  Stock  Bank,  L.  R.  2  Ex. 
10  Wall '  604,  644  ;  Wright's  Appeal,  99  259  ;  Mackay  v.  Commercial  Bank,  L.  R. 
Pa  St  425  '  Otherwise,  where  the  pur-  5  P.  C.  394;  Swift  v.  Winterbotham,  L.  R. 
chases  are  made  in  good  faith  in  the  open  8  Q.  B.  244 ;  Swift  v..  Jewsbury,  L.  R. 
market,  with  no  notice  of  any  fraud  or  9  Q.  B  301  ;  The  Queen  .Shropshire 
irreffularitv  in  the  issue.  Titus  v.  Great  Union  Co.,  L.  K.  8  Q.  B.  420  ;  L.  R. 
Weltern  Turnpike,  61  N.  Y.  237;  Bruff  v.  7  H.  L.  496. 

Mali,  36  N.  Y.  200;  McNeil  v.  Tenth  Na- 
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authorized  in  the  usual  course  of  business  to  give  information, 
may  be  given  in  evidence  against  the  corporation.^  It  is  because 
the  declaration  of  an  agent  is  a  verbal  act  and  part  of  the  res 
gestce,  that  it  is  admissible,  and  whenever  what  he  did  is  admitted 
in  evidence,  then  it  is  competent  to  prove  what  he  said  about  the 
act  while  he  was  doing  it.^  It  is  within  the  scope  of  the  general 
authority  of  the  cashier  of  a  banlt  to  receive  offers  for  the  pur- 
chase of  securities  of  the  bank,  and  to  state  whether  or  not  the 
bank  owns  securities  which  a  customer  wants  to  buy.  His  state- 
ment to  such  an  one  that  the  bank  was  not  the  owner  of  a  certain 
security  in  his  manual  possession  as  cashier,  is  clearly  within  the 
line  of  his  duty,  and  is,  therefore,  binding  on  tlie  bank.^ 

Directors  of  a  bank  cannot,  in  justice  to  those  who  deal  with 
the  bank,  shut  their  eyes  to  what  is  going  on  around  them.  It  is 
their  duty  to  use  ordinary  diligence  in  ascertaining  the  condition 
of  its  business,  and  to  exercise  reasonable  control  and  supervision 
of  its  officers.  That  which  they  ought  by  proper  diligence  to  have 
known  as  to  the  general  course  of  business  in  the  bank,  they  may 
be  presumed  to  have  known  in  any  contest  between  the  corpora- 
tion and  those  who  are  justified  by  the  circumstances  in  dealing 
with  its  officers  upon  the  basis  of  that  course  of  business.  Hence, 
though  it  is  quite  true,  that  a  cashier  of  a  bank  has  no  power  by 
virtue  of  his  office  to  bind  the  corporation,  except  in  the  discharge 
of  his  ordinary  duties,  and  that  the  ordinary  business  of  a  bank 
does  not  comprehend  a  contract  made  by  a  cashier  without  dele- 
gation of  power  by  the  board  of  directors,  involving  the  payment 
of  money  not  loaned  by  the  bank  in  a  customary  way ;  *  so  that, 
ordinarily,  he  has  no  power  to  discharge  a  debtor  without  pay- 
ment ;  nor  to  surrender  the  assets  or  securities  of  the  bank  ;  nor, 
—  certainly  not,  unless  the  debt  secured  is  paid,  —  cancel  its  deeds 
of  trust  given  as  security  for  money  loaned,  in  the  absence  of 
authority  conferred  by  the  directors ;  it  is  clear  that  a  banking 
corporation  may  be  represented  by  its  cashier,  at  least  where  its 
charter  does  not  otherwise  provide,  in  transactions  outside  of  his 
ordinary  duties,  without  his  authority  to  do  so  being  in  writing, 

I  Bank  of  Monroe  v.  Field,  2  Hill,  445;  N.  H.  116  ;  Fleckner  v.  Bank,  8  "Wheat. 

McGenuess  v.  Adriatic  Mills,  116  Mass.  338;  Gould  ».  Cayuga  Bank,  56  How.  Pr. 

177;  Morse  D.  Connecticut  River  R.  R.  Co.,  505;   Merchants'  Bank  f.  Marine  Bank, 

6  Gray,  450.  3  Gill,  96  ;  The  Chicago,  &c.  R.  R.  Co.  o. 

^  Mechanics'   Bank   of  Alexandria   v.  Coleman,  18  111.  297;  Bank  of  Monroe  v. 

Bank  of  Columbia,  5  Wheat.  326,  336  ;  Field,  2  Hill,  445  ;  Mining  Co.  v.  McMa- 

Cliquot's  Champagne,  3  Wall.  114;  Cooley  hon,  1  Head,  582. 

V.  Norton,  4  Cush.  93  ;  Hannay  v.  Stew-  '  United  States  Bank  v.  Dunn,  6  Pet. 

art,  6  Watts,  487;  Garth  v.  Howard,  8  51;  United  States  u.  City  Bank  of  Colum- 

Bing.  451.  bus,  21  How.  356 ;  Merchants'  Bank  v. 

8    Xenia  Bank  v.   Stewart,   114  U.   S.  State  Bank,  10  Wall.  604. 
224.     See  Cocheco  Bank  v.  Haskell,  §1 
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or  appearing  upon  the  record  of  the  proceedings  of  the  directors. 
His  authority  may  be-by  parol,  and  collected  from  circumstances. 
It  may  be  inferred  from  the  general  manner  in  which,  for  a  period 
sufficiently  long  to  establish  a  settled  course  of  business,  he  has 
been  allowed  without  interference  to  conduct  the  affairs  of  the 
bank.  It  may  be  implied  from  the  conduct  or  acquiescence  of 
the  coi-poration,  as  represented  by  the  board  of  directors.  And 
when,  during  a  series  of  years  or  in  numerous  business  trans- 
actions, he  has  been  permitted,  without  objection  and  in  his  offi- 
cial capacity,  to  pursue  a  particular  course  of  conduct,  it  may  be 
presumed,  as  between  the  bank  and  those  who  in  good  faith  deal 
with  it  upon  the  basis  of  his  authority  to  represent  the  corpora- 
tion, that  he  has  acted  in  conformity  with  instructions  received 
from  those  who  have  the  right  to  control  its  operations.^ 

5.  Fraud  and  Concealment  by  Agent. 

An  agent  commissioned  by  a  vendor  to  find  a  purchaser  has 
authority  to  describe  the  property,  and  to  state  any  fact  or  cir- 
cumstance wliich  may  affect  the  value  so  as  to  bind  the  vendor ; 
and  if  an  agent  so  commissioned  makes  a  false  statement  as  to  the 
description  or  value  (though  not  instructed  so  to  do)  which  the 
purchaser  is  led  to  believe,  and  upon  which  he  relies,  the  vendor 
cannot  recover  in  an  action  for  specific  performance.  A  surveyor 
was  employed  by  the  owner  of  a  leasehold  house  to  find  a  pur- 
chaser. He  represented  to  the  defendant  that  another  person,  H., 
was  ready  to  buy  the  property  for  £700,  and  that  if  the  defend- 
ant were  to  give  <£50  more,  he  would  make  a  clear  profit  of  seven 
per  cent. ;  that  H.  had  further  offered  to  rent  the  property  at 
£300,  or  the  ground  floor  only  at  £200.  The  defendant,  relying 
on  the  above  representations  and  others,  which  were  unauthorized 
by  the  vendor  and  untrue,  contracted  to  purchase  for  £750  ;  but, 
afterwards  finding  out  the  falsehood,  refused  to  complete.  The 
vendor  himself  also  made  a  misleading  statement  to  the  purchaser. 
It  was  held  that,  independently  of  the  statement  made  by  the 
vendor  himself,  the  false  statements  of  the  agent,  being  within  his 
authority,  were  sufficient  to  vitiate  the  contract,  and  specific  per- 
formance of  the  contract  was  refused.^ 

'  Martin  v.  Webb,  110  U.  S.  7.     See  value.     That  is  within  the  scope  of  the 

authorities  cited  in  note  3,  p.  604,  ante.  agent's  authority;  and  when  the  authority 

■■'  Mullens  v.  Miller,  22  Ch.  Div.  194.  is  changed,  and  instead  of  being  an  au- 

Bacon,  V.  C,  in  delivering  judgment,  said:  thority  to  let  it  becomes  an   authority  to 

"  A  man'  employs  an  agent  to  let  a  house  find  a  purchaser,  I  think  the  authority  is 

for  him.     That  authority,  in  my  opinion,  just  the  same.     I  think  the  principal  does 

contains  also  an  authority  to  describe  the  thereby  authorize  his  agent  to  describe, 

property  truly,  to  represent  its  actual  situ-  and  binds  him  to  describe  truly,  the  prop- 

ation  and,  if  he  thinks  fit,  to  represent  its  erty  which  is  to  be  the  subject  disposed  of. 
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A.,  being  aware  that  B.  wished  to  obtain  shares  in  a  certain 
company,  represented  to  B.  that  he,  A.,  could  procure  a  certain 
number  of  shares  at  £3  a  share.  B.  agreed  to  purchase  at  that 
price,  and  the  shares  were  thereupon  transferred,  in  part  to  him 
and  in  part  to  his  nominees,  and  he  paid  to  A.  .£3  a  share.  He 
afterwards  discovered  that  A.  was  in  fact  the  owner  of  the  shares, 
having  just  bought  them  for  £2  a  share.  It  was  held,  ou  ap- 
peal, reversing  the  decision  of  Lord  Romill}',  M.  R.,  that,  on  the 
facts,  A.  was  an  agent  for  B. ;  and  A.  was  ordered  to  pay  back  to 
B.  the  difference  between  the  prices  of  the  shares.^ 

The  plaintiff,  in  the  year  1868,  consigned  a  ship  to  G.  &  Co.,  in 
China,  for  sale,  fixing  a  minimum  price  of  190,000,  and  requiring 
cash  payment.  G.  &  Co.  employed  the  defendant  in  Japan  to 
sell  the  ship,  with  the  same  instructions.  This  was  done  with  the 
knowledge  and  consent  of  the  plaintiff.  The  defendant,  having 
vainly  attempted  to  sell  the  ship  on  the  terms  mentioned,  took  her 
himself  for  $90,000,  and,  about  the  same  time,  resold  her  to  a 
Japanese  prince  for  |160,000,  payable  as  to  $75,000  in  cash,  and 
the  rest  on  credit.  The  plaintiff  was  not  informed  that  the  de- 
fendant had  purchased  the  vessel  himself,  or  that  he  had  resold  it, 
till  June,  1869,  after  the  transaction  was  completed.  The  de- 
fendant paid  190,000  to  G.  &  Co.,  who  remitted  it  to  the  plaintiff, 
and  eventually  obtained  the  whole  amount  of  1160,000  from  the 
Japanese  prince.  In  1873  the  plaintiff  filed  a  bill  to  compel 
the  defendant  to  account  for  the  profit  made  by  him  in  the  resale 
of  the  ship.  Held,  on  appeal,  affrming  the  decision  of  Hall,  V.  C, 
that  the  relation  of  principal  and  agent  was  established  between 
the  plaintiff  and  defendant,  and  existed  at  the  time  of  the  pur- 
chase and  resale  of  the  ship  by  the  defendant,  and  that  he  was 
thei-efore  liable  to  account  to  the  plaintiff  for  tlie  profit  made  by 

He  authorizes  the  agent  to  state  any  fact  56.  The  difficulty  in  the  case  with  Lord 
or  circumstance  which  may  relate  to  the  Romilly  was,  that  he  treated  the  transac- 
value  of  the  property.  ...  A  representa-  tion  as  one  between  vendor  and  vendee  ; 
tion  was  made  by  an  agent  who,  as  I  think,  and  as  there  could  not  be  a  restitutio  in 
and  as  I  hold,  was  authorized  to  make  the  integrum,  that  the  purchaser  had  lost  his 
representation  if  it  was  true,  but  who  had  remedy.  Great  Luxembourg  Ry.  Co.  v. 
no  authority  from  his  principal  to  state  Magnay,  25  Beav.  586.  But  the  Court  of 
any  falsehood.  If  he  did  state  any  false-  Appeal  held  that  a  fiduciary  relation  ex- 
hood  on  behalf  of  his  principal,  and  if  he  isted  between  the  parties,  and  that  the 
thereby  induced  a  purchaser  to  enter  into  case  was  one  of  a  clearly  established 
a  contract,  he  did  that  which  now  prevents  agency,  in  which  the  common  relief  would 
the  principal  from  saying  that  the  agree-  be  decreed.  Hichens  v.  Congreve,  4  Russ. 
ment  shall  be  specifically  performed. "  See  562,  577;  Bank  of  London  v.  Tyrrell,  10 
Barwick  v.  English  Joint  Stock  Bank,  H.  L.  Cas.  26  ;  Fox  v.  Mackreth,  2  Br. 
L.  R.  2  Ex.  259  ;  Mackay  v.  Commercial  Ch.  400  ;  Fawcett  v.  Whitehouse,  1  Russ. 
Bank  of  New  Brunswick,  L.  R,  5  P.  C.  &  M.  132 ;  DriscoU  v.  Bromley,  1  Jnr. 
394  ;  Swire  v.  Francis,  3  App.  Cas.  106  ;  238,  306  ;  Lees  v.  Nuttall,  1  Russ.  &  M. 
Higgins  V.  Samels,  2  .1.  &  H.  460;  Red-  53;  Massey  d.  Davies,  2  Ves.  317;  Bentley 
grave  v.  Hurd,  20  Ch.  Div.  1.  „.  Craven,  18  Beav.  75;  Beck  v.  Kantero- 
1  Kimber  v.  Barber,  L.  R.  8  Ch.  Ap.  wicz,  3  K.  &  J.  230. 
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him  in  the  transaction.  And  that,  on  the  principle  that  where  a 
wrongful  act  has  been  completed  without  the  knowledge  or  as- 
sent of  the  party  injured,  his  right  of  action  is  not  ordinarily 
barred  by  mere  submission  to  the  injury,  or  even  by  a  voluntary 
promise  not  to  seek  redress,  —  some  conduct  amounting  to  re- 
lease, or  accord  and  satisfaction,  must  be  shown ;  although  on 
account  of  laches  relief  may  be  refused  under  special  circum- 
stances. It  was  further  held,  that  there  had  been  no  such  acqui- 
escence or  laches  on  the  part  of  the  plaintiff  as  to  disentitle  him 
to  relief.^ 

The  knowledge  of  counsel  in  a  particular  transaction  is  notice 
to  his  client.  And  though  the  client  may  not  actively  participate 
in  accomplishing  a  fraud,  yet  if  he  be  looking  on  at  what  is  done 
by  another  who  is  his  confidential  agent  and  professional  adviser 
generally,  and  has  been  his  agent  and  adviser  in  regard  to  a  par-, 
ticular  matter  called  in  question  as  fraudulently  accomplished, 
and  if,  when  all  is  accomplished,  the  client  take  and  profit  by 
the  fruits  of  all  that  has  been  done,  he  will  be  taken  as  affected 
with  knowledge  possessed  by  his  agent.^ 

In  McPherson  w.Watt,^  where  an  agent  bought'property  from 
his  principals,  of  whom  he  was  the  attorney,  pretending  that  it 
was  for  another,  and  concealing  from  his  principals  the  fact  that 
he  was  buying  it  for  himself,  the  House  of  Lords  held,  reversing 
the  decision  of  the  Scotch  court*  appealed  from,  that  the  pur- 
chase could  not  be  enforced.  And  per  Lord  Cairns,  V.  C,  assum- 
ing that,  in  every  respect,  this  was  a  sale  which  might  have  been 
supported  had  the  principals  been  told  that  their  agent  was  him- 
self the  purchaser,  it  could  not  be  supported,  that  fact  not 
having  been  disclosed.^ 

1  De  Bussche  v.  Alt,  8  Ch.  D.  286.  naught,  saith  the  buyer :  hut  when  he  is 
See  Fawcett  v.  Whitehouse,  1  Russ.  &  My.     gone  his  way,  then  he  boasteth.'      Pro- 

"l32  ■  Hay's  Case,  L.  R.  10  Ch.  593;  Dunne  verbs-xx.  14.     When  »  vendor  is  dealing 

V    English    L   R.   18  En.  524  ;   Duke  of  with  a  stranger,  the  purchaser  is  not  to 

Leeds  «.  Earl  Amherst,  2  Ph.  123.  tell  him  any  lies  ;  but  the  vendor  has  no 

2  May  11  Le  Claire,  11  Wall.  217;  re-  right  to  say,  I  expect  and  believe  that  he 
Dorter's  note  '^'iH  8*^^  ''™  disinterested  advice.     On 

"3  App  Cas   254  tl>e  ot'^^''  1'*"'^'  ^^^°  ^"  attorney  is  acting 

1  Scotch    Cases,    4th    series,   vol.   iv.  for  both  sides  it  is  otherwise.     Then  the 

gQj  vendor  has  a  right  to  expect  that  there 

6  Lord  Blackburn  somewhat  quaintly  shall  be  di.sinterested  and  true  advice  and 

observed  :    "  He  was  advising  them,  and,  I  do  not  see  the  practical  difficulty  of  giv- 

therefore,  he  was  quite  in  a  different  posi-  ing  it.''     Murphy  «0  Shea   2  J.  &  La  T. 

tion  from  a  man  who  was  a  stranger  bar-  422 ;    Lewis  v.   Hillman,    3   H.  L.  Gas. 

gaining  for  himself.     Such  a  man  might  607;   Charter  „   Trevelyan,  11  CI.  &  F. 

fav  Your  house  is  not  a  good  one.     He  714;   Tate  ".  WilliamsoD,   L.  R.  1    Eq. 

mfght  say  it  was  valueless,  and  you  had  628  ;   L.   R.  2  Ch.  App    65;   Gibson  .. 

better   sell  it  a  great  deal  cheaper,   and  Jeyes,  6  Ves.  278  ;  Smith  ».  Kay,  7  H   L. 

take  a  smaller  price  for  it.      Such  has  Cas.  750;  Billage  v  Southee  9  Hare,  534 

leen  the  course '^f  business  for  at  least  540;   Holman  t..  Loynes    4  De  G.  M.  & 

three  thousand  years.     '  J«  i.  naught,  i<  i.  G.  278.     In  Lewis  v.  HiUman,  3  H.  L. 
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The  plaintiff  authorized  defendant,  as  his  broker,  to  negotiate 
for  the  purchase  of  a  particular  ship  on  the  basis  of  an  oiler 
of  £9000 ;  but  eventually  the  ship  was  purchased  through 
defendant  for  £9250.  Prior  to  the  sale,  an  arrangement  had 
been  made  between  the  vendor  and  a  broker,  S.,  that  if  S.  could 
sell  the  ship  for  more  than  £8500  he  might  retain  for  himself 
the  excess ;  and  it  was  arranged  between  S.  and  defendant, 
without  the  knowledge  or  sanction  of  plaintiff,  that  defendant 
should  receive  from  S.  a  portion  of  such  excess  ;  and  accordingly 
defendant  received  £225,  part  of  the  excess  over  £8500.  On 
discovering  this,  the  plaintiff  brought  an  action  for  money  had 
and  received  for  the  £225.^  In  addition  to  the  above  facts,  the 
jury  found  that  defendant  was  the  agent  of  plaintiff  to  purchase 
the  ship  as  cheaply  as  she  could  be  got,  and  plaintiff  could 
have  got  her  cheaper  but  for  the  arrangement  between  vendor 
and  S.  On  verdict  entered  for  the  plaintiff  the  action  was 
sustained.^ 

In  Barwick  v.  English  Joint  Stock  Bank,^  it  was  held,  by  the 
Exchequer  Chamber,  that  a  principal  is  liable  to  an  action  for 
the  fraudulent  misrepresentation  of  his  agent,  acting  in  the 
course  of  his  business.*    The  facts  were  that  the  plaintiff,  hav- 


Cas.  607,  630,  Lord  St.  Leonards,  in 
holding  in  the  case  of  a  sale  of  any  kind 
which  is  so  fair,  so  reasonable  as  to  price, 
so  entirely  free  from  anything  else  that  is 
obnoxious,  as  to  be  capable  of  being  sup- 
ported, yet  if  there  has  entered  into  the 
sale  the  ingredient  that  the  client  has  not 
been  made  aware  that  the  real  purchaser 
is  his  law  agent,  if  the  purchase  has  been 
made  in  the  name  of  some  other  person 
for  that  law  agent,  that  is  a  sale  which 
cannot  be  supported,  said:  "No  man  in 
a  court  of  equity  is  allowed  himself  to  buy 
and  sell  the  same  property.  He  cannot 
sell  to  himself.  Even  in  the  case  of  a  fair 
trustee,  he  cannot  sell  to  himself.  If  he 
has  the  power  or  the  trust  to  sell,  he  must 
have  "some  one  to  deal  with.  Courts  of 
equity  do  not  allow  a  man  to  assume  the 
double  character  of  seller  and  purchaser  ; 
and  it  is  necessary,  in  order  to  preserve 
the  interests  of  persons  entitled  benefi- 
cially to  property,  to  maintain  that  rule. 
I  should  lay  it  down  ?is  a  rule  that  ought 
never  to  be  departed  from,  that  if  an  attor- 
ney or  agent  can  show  he  is  entitled  to 
purchase,  yet  if,  instead  of  openly  pur- 
chasing, he  purchases  in  the  name  of  a 
trustee  or  agent  without  disclosing  the 
fact,  no  such  purchase  as  that  can  stand 
for  a  single  moment.  Such  a  transaction 
to  stand  must  be  open  and  fair,  and  free 
from  all  objection.  And  if  a  man  pur- 
chase by  putting  forward  a  clerk  of  his 


own,  not  as  a  clerk,  not  as  an  agent,  but 
as  an  actual  bond  fide  purchaser  upon  an 
absolute  and  independent  contract,  he 
does  that  which,  the  moment  it  is  stated, 
renders  the  deed  powerless  for  the  purpose 
for  which  it  was  framed  and  executed  ; 
and  the  court  will  hold  the  parties  re- 
sponsible for  everything  that  results 
from  it." 

1  In  Rogers  v.  Boehm,  2  Esp.  702, 
Lord  Kenyon  ruled  that  interest  made  by 
an  agent  by  the  use  of  his  principal's 
money  belonged  to  the  latter,  and  might 
be  recovered  by  him  in  an  action  for 
money  had  and  received.  Thompson  v. 
Havelock,  1  Camp.  527  ;  Diplock  v. 
Blackburn,  3  Camp.  43  ;  Barber  v.  Den- 
nis, 6  Mod.  69  ;  Anoji.  12  Mod.  415. 
And  in  equity  the  rule  is  that  the  profits, 
directly  or  indirectly  made  in  the  course 
of  or  in  connection  with  his  employment 
by  a  servant  or  agent,  without  the  sanc- 
tion of  the  master  or  principal,  belong 
absolutely  to  the  master  or  principal. 
Massev  v.  Davies,  2  Ves.  317;  TurnbuU 
W.Garden,  38  L.  J.  Ch.  331,  334;  Kimber 
V.  Barber,  L.  R.  8  Ch.  Ap.  56. 

2  Morison  v.  Thompson,  L.  R.  9  Q.  B. 
480. 

3  L.  R.  2  Ex.  259. 

*  This  point  was  decided  as  long  ago  as 
the  time  of  Salkeld  (A.  D.  1708),  in  Hern 
V.  Nichols,  1  Salk.  289,  where,  in  an  ac- 
tion for  a  deceit,  the  plaintiff  set  forth, 
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ing  for  some  time,  on  a  guarantee  of  the  defendants,  supplied 
J.  D.,  a  customer  of  theirs,  with    oats    on   credit,  for  carrying 


that  he  bought  several   parcels  of   silk 

for silk,  whereas  it  was  another  kind 

of    silk  ;    and   that  the   defendant,    well 

knowing  this  deceit,  sold  it  to  him  for 

silk.  On  trial,  upon  a  plea  of  not  guilty, 
it  appeared  that  there  was  no  actual  deceit 
in  the  defendant  who  was  the  merchant, 
but  that  it  was  in  his  factor  beyond  sea. 
And  the  doubt  was,  if  this  deceit  could 
charge  the  merchant.  Holt,  0.  J.,  held, 
that  the  merchant  was  answerable  for  the 
deceit  of  his  factor,  though  not  criminal- 
iUr,  yet  civiliter ;  "for  seeing  somebody 
must  be  a  loser  by  this  deceit,  it  is  more 
reason  that  he  who  employs  and  puts  a 
trust  and  confidence  in  the  deceiver  should 
be  a  loser  than  a  stranger."  And,  upon 
this  opinion,  the  plaintiff  had  a  verdict. 
The  same  principle  was  apj)lied  in  Fitz- 
herbert  i).  Mather,  1  T.  R.  12,  where,  in  a 
case  of  insurance,  the  policy  was  obtained 
by  the  fraudulent  concealment  of  the  agent 
of  the  loss  of  the  vessel,  the  principal 
having  no  knowledge  of  the  fact.  Ash- 
urst,  J.,  said  ;  "On  general  principles  of 
policy,  the  act  of  the  agent  ought  to  bind 
the  principal ;  because  it  must  be  taken 
for  granted,  that  the  principal  knows 
whatever  the  agent  knows.  And  there  is 
no  hardship  on  the  part  of  the  plaintiff; 
for  if  the  fact  had  been  known,  the  policy 
could  not  have  been  effected."  Lord 
Hardwicke,  in  Hartop  v.  Hoai'C,  3  Atk. 
44,  47,  by  a  distinction  which  he  there 
draws,  well  shows  that  to  make  the  prin- 
cipal liable  for  the  fraud  of  his  agent,  the 
fraud  must  have  been  committed  within 
the  scope  of  the  agent's  employment,  — a 
principle  which  is  the  very  basis  of  the 
well-decided  modern  cases  on  the  sub- 
ject. Lord  Hardwicke,  referring  to  the 
holding  of  Holt,  C.  J.,  in  Hern  v. 
Nichols,  1  Salk.  289,  says :  "  There 
is  no  doubt  but  the  verdict  was  right 
in  that  case,  for  the  defendant  employed 
his  factor  in  the  act  of  selling,  in  which 
the  deceit  was  committed,  and  by  em- 
ploying him  as  a  factor  he  created  a 
credit  in  him."  But,  in  Hartop  v.  Hoare, 
3  Atk.  44,  the  plaintiff  lodged  jewels  for 
safe  custody  with  S.,  carefully  sealed,  and 
S.  subsequently  took  out  the  jewels,  and 
obtained  money  on  them  from  a  banker. 
Here,  Lord  Hardwicke  says.  Hern  v. 
Nichols  is  not  the  present  case,  "  for  the 
plaintiff  here  gave  no  power  to  S.  to  do 
the  act  in  which  the  deceit  was,  but  on 
the  contrary  hath  used  a  prudent  method 
to  prevent  it.  The  present  case,  therefore, 
is  like  the  case  in  1  Inst.  89,  where  A. 
leaves  a  chest  locked  with  B.,  and  taketh 
away  the  key  ;  there  A.  does  not  entrust 
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B.  with  the  goods.''  Fraud  will-  vitiate 
any  transaction,  though  the  principal  do 
not  personally  take  any  part  in  the  fraud, 
if  his  agent  do  ;  for  the  principal  is  civilly 
responsible  for  the  acts  of  his  agent  within 
the  scope  of  his  employment.  Doe  v. 
Martin,  4  T.  R.  39.  So,  in  Udell  v. 
Atherton,  7  H.  &  N.  172,  it  was  held  by 
Pollock,  C.  B.  and  Wilde,  B.,  Martin  and 
Bramwell,  BB.,  dissenting,  that  a  prin- 
cipal is  liable,  in  an  action  of  deceit,  for 
the  false  and  fraudulent  representations  of 
his  agent,  as  to  the  quality  and  value  of 
an  article,  whereby  a  person  has  been  in- 
duced to  purchase  it  for  more  than  its 
worth,  notwithstanding  that  the  principal 
neither  authorized  nor  knew  of  the  fraudu- 
lent conduct  of  his  agent.  The  plaintiff 
having  paid  for  the  article,  in  an  action 
against  the  principal  for  the  fraud  the 
plaintiff  was  nonsuited  ;  so  the  opinion  of 
Martin  and  Bramwell,  BB.,  prevailed. 
The  rule  was  admitted  all  around  in  this 
case  to  be  that  wherever  an  agent,  within 
the  scope  of  his  authority,  makes  a  fraudu- 
lent misrepresentation,  his  principal  is  li- 
able. But  the  difficulty  which  arose  in 
the  case  was  in  applying  the  rule,  and  the 
prevailing  opinion  really  rested  upon  the 
fact  that  the  agent  was  really  a  special  and 
not  a  general  agent,  and  that  the  fraud 
was  that  of  the  agent  and  not  of  the  prin- 
cipal. This  is  considered  by  the  court  in 
Barwick  v.  English  Joint-Stock  Bank,  L. 
E.  2  Ex.  259,  265,  where  it  is  said:  "If 
there  be  fraud  in  the  manager,  then  arises 
the  question,  whether  it  was  such  a  fraud 
as  the  bank,  his  employers,  would  be  an- 
swerable for.  With  respect  to  that,  we 
conceive  we  are  in  no  respect  overruling 
the  opinions  of  my  Brothers  Martin  and 
Bramwell,  in  Udell  v.  Atherton,  7  H.  & 
N.  172,  the  case  most  relied  upon  for  the 
purpose  of  establishing  the  proposition  that 
the  principal  is  not  answerable  for  the 
fraud  of  his  agent.  Upon  looking  at  that 
case,  it  seems  pretty  clear  that  the  division 
of  opinion  which  took  place  in  the  Court 
of  Exchequer  arose,  not  so  much  upon  the 
question  whether  the  principal  is  answer- 
able for  the  act  of  an  agent  in  the  course 
of  his  business,  —  a  question  which  was 
settled  as  early  as  Lord  Holt's  time,  —  but 
in  applying  that  principle  to  the  peculiar 
facts  of  the  case  ;  the  act  which  was  relied 
upon  there  as  constituting  a  liability  in 
the  sellers  having  been  an  act  adopted  by 
them  under  peculiar  circumstances,  and 
the  author  of  that  act  not  being  their 
general  agent  in  business,  as  the  manager 
of  a  bank  is."  See  further,  Cornfoot  v. 
Fowke,  6  M.  &  W.  373  ;  Wilson  u.  Fuller, 
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out  a  government  contract,  refused  to  continue  to  do  so  unless 
he  had  a  better  guarantee.     The  defendants'  manager  thereupon 
gave  him  a  written  guarantee  to  the  effect  that  the  customer's 
check  on  the  bank  in  plaintiff's  favor,  in  payment  for  the  oats 
supplied,  should  be  paid,  on  receipt  of  the  government  money, 
in  priority  to  any  other  payment,  "  except  to  this  bank."     J.  D. 
was  then  indebted  to  the  bank  to  the  amount  of  £12,000,  but 
this  fact  was  not  known  to  the  plaintiff,  nor  was  it  communi- 
cated to  him  by  the  manager.     The  plaintiff  thereupon  supplied 
the  oats  to  the  value  of  £1227  ,  the  government  money,  amount- 
ing to  £2676,  was  received  by  J.  D.,  and  paid  into  the  bank  ;  but 
J.  D.'s  check  for  the  price  of  oats,  drawn  on  the  bank  in  favor 
of  the  plaintiff,  was  dishonored  by  the  defendants,  who  claimed 
to  retain  the  whole  sum  of  £2676,  in  payment  of  J.  D.'s  debt 
to  them.     The  plaintiff  having  brought  an  action  for  false  repre- 
sentation, and  for  money  had  and  received,  on  the  trial  of  the 
cause  before  Martin,  B.,  a  nonsuit  was  directed  on  the  ground 
that  there  ^as  no  evidence  to  go  to  the  jury  in  support  of  the 
plaintiff's  case.      But,  on  exceptions,  the  court  held,  that,  on 
the  facts,  the  jury  might  justly  come  to  the  conclusion  that  the 
manager  knew  and  intended  that  the  guarantee  should  be  un- 
availing ;  that  he  procured  for  his  employers,  the  bank,  the  gov- 
ernment check,  by  keeping  back  from  the  plaintiff  the  state  of 
J.  D.'s  account,  and  that  he  intended  to  do  so ;  from  which  the 
jury  would  conclude  that  there  was  such  a  fraud  in  the  man- 
ager as  the  plaintiff  complained  of ;  second,  that  this  was  such 
a  fraud  in  the  manager  as  the  bank,  his  employers,  would  be 
answerable  for  ;  and,  third,  that  the  description  of  such  fraud  as 
the  fraud  of  the  bank  was  proper.^    A  venire  de  novo  was  accord- 
ingly ordered. 

3  Q.  B.  68  ;  Murray  v.  Mann,  2  Ex.  538  ;  by  a  sheriff  against  an  execution  creditor, 
Wilde  V.  Gibson,  1  H.  L.  Cas.  605  ;  Brady  on  a  bond  of  indemnity  for  seizing  goods 
V.  Todd,  9  0.  B.  N.  s.  ,592;  Fenn  v.  under  a;?. /a.,  defendant  pleaded  that  the 
Harrison,  3  T.  R.  760  ;  Croft  v.  Alison,  bond   was   obtained   from   defendant,  by 

4  B.  &  Aid.  590  ;  Ewbank  v.  Nutting,  7  plaintiff  and  others  in  collusion  with  him, 
0.  B.  797  ;  Hamilton  v.  Watson,  12  CI.  &  by  fraud  and  misrepresentation.  It  was 
F.  109  ;  Lee  v.  Jones,  17  C.  B.  N.  s.  503  ;  held  that  the  defendant  supported  this 
Goff  V.  Great  Northern  Ry.  Co.,  3  E.  &  E.  plea  by  proof  that  the  sheriflfs  officer,  who 
672 ;  Roe  v.  Birkenhead  Ry.  Co.,  7  Ex.  executed  the  process,  obtained  the  bond 
36  ;  Barry  u.  Midland  Ry.  Co.,  Ir.  L.  by  fraud  and  misrepresentation,  although 
Rep.  1  C.  L.  130  ;  Huzzey  y.  Field,  2  C.  the  plaintiff  did  not  appear  to  have  been 
M.  &  R.  432,  440  ;  Pickering  v.  Dowson,  personally  cognizant  of  any  part  of  the 
4  Taunt.  779  ;  Haycraft  v.  Greasy,  2  East,  transaction.  See,  also,  to  the  same  effect, 
92  ;  PolhiU  V.  Walter,  3  B.  &  Ad.  114  ;  Woodgate  v.  Knatchbull,  2  T.  R.  148 ; 
Levy  V.  Langridge,  4  M.  &  W.  337;  Sturmy  t).  Smith,  11  East,  25  ;  Fitzherbert 
Moens  v.  Hayworth,  10  M.  &  W.  147  ;  v.  Mather,  1  T.  R.  12  ;  Doe  v.  Martin,  4 
Evans  v.  Collms,  5  Q.  B.  804,  820  ;  Pas-  T.  R.  39  ;  Laicock's  Case,  Noy,  90  ;  San- 
ley  u.  Freeman,  3  T.  R.  51.  derson  v.  Baker,  2  W.  Bl.  832  ;  Smart  v. 

This  was  so  held  in  Raphael  v.  Good-     Hutton,  2  N.  &  M.  426  ;  North  v.  Miles, 
man,  8  A.  &  E.  565,  where  to  an  action     1  Camp.  389. 
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A  company  formed  to  work  a  mine  was  compelled  from  want 
of  funds  to  cease  working ;  money  was  then  advanced  to  them  by 
some  of  the  directors,  and  among  them  Barnett  and  Baldwin. 
Afterwards  at  a  general  meeting  of  the  company,  held  in  order, 
among  other  things,  to  provide  for  the  existing  deficit  and  for 
working  expenses,  the  directors  were  authorized  to  issue  deben- 
tures on  such  terms  and  for  such  amounts  as  they  in  their  discre- 
tion might  think  fit.  The  directors  accordingly  authorized  the 
secretary  to  employ  a  firm  of  brokers  to  place  the  debentures. 
The  brokers  prepared  and  issued  a  prospectus,  bearing  the  names 
of  Bell  and  others  as  directors,  and  containing  statements  as  to 
the  condition  and  prospects  of  the  company,  on  the  faith  of  which 
the  plaintiff  and  others  purchased  debentures.  The  money  thus 
raised  was  paid  to  the  company's  bankers,  and  part  of  it  was  ap- 
plied by  the  directors  on  behalf  of  the  company  to  repay  the  ad- 
vances made  by  Barrett  and  Baldwin.  The  debentures  having 
become  worthless,  the  plaintiff  brought  an  action  for  damages 
against  Bell  and  others  in  respect  of  the  statements  in  the  pro- 
spectus, some  of  which  were  alleged  to  be  fraudulent.  The  jury 
found  that  the  prospectus  contained  statements  of  fact  which 
were  false  to  the  knowledge  of  the  brokers,  and  by  which  the 
plaintiif  was  induced  to  part  with  his  money ;  that  none  of  the 
false  statements  were  made  by  Bell  personally  or  by  his  authority  ; 
that  the  brokers  had  authority  to  issue  a  prospectus,  but  no  au- 
thority to  include  in  it  statements  which  were  fraudulent ;  and 
that  Bell  derived  no  benefit  from  the  money  raised  by  the  deben- 
tures. Held,  by  Cockburn,  C.  J.,  Bramwell,  and  Brett,  L.  JJ., 
(Cotton,  L.  J.,  dissenting),  affirming  the  judgment  of  the  Exche- 
quer Division,  that  the  defendant  Bell  was  not  liable.  By  Cock- 
burn,  0.  J.,  and  Brett,  L.  J.,  on  the  ground  that  though  a  party 
as  director,  to  the  receipt  of  money,  the  defendant,  Bell,  was  not 
aware  of  the  falsehood  of  the  statements  contained  in  the  pro- 
spectus, and  derived  no  personal  benefit  from  the  receipt  of  the 
money.  By  Bramwell,  L.  J.,  that  the  defendant.  Bell,  had  been 
guilty  of  no  moral  fraud,  and  not  being  the  principal  of  the  brok- 
ers, could  not  be  held  to  have  impliedly  undertaken  for  the  ab- 
sence of  fraud  in  them  in  issuing  the  prospectus.  Cotton,  L.  J., 
held,  in  dissenting  from  the  other  judges,  that  the  defendant.  Bell, 
was  liable  in  an  action  to  the  plaintiff,  for  it  was  his  duty  as  di- 
rector to  ascertain  whether  the  statements  in  the  prospectus  were 
true  or  false.^ 

1  Weir  V.  Barnett,  3  Ex.  Div.  238.  BB. ),  whose  decision  was  sustained  in 
The  judges  In  the  Exchequer  Division  respect  to  Bell  by  the  Court  of  Appeal, 
(Kelly,  6.  B.,  Pollock  and  Hixddleston,     held  unanimously  that  the  brokers  were 


612 


COMMENTARIES   ON   SALES. 


[book  II. 


The  plaintiffs  instructed  a  broker  to  re-insure  an  overdue  ship. 
Whilst  acting  for  the  plaintiffs,  the  broker  received  information 


really  not  the  agents  of  the  directors,  but 
of  the  company,  the  directors  being  inter- 
vening agents  ;  that  the  repayment  of  the 
moneys  to  Barnett  and  Baldwin,  though 
in  some  sense  consequent  upon,  had  no 
necessary  connection  witl),  the  fraudu- 
lent statements  in  the  prospectus  ;  that 
Barnett  and  Baldwin  were  not  the  prin- 
cipals of  the  brokers,  so  as  to  bring  the 
former  within  the  rule  that  a,  principal 
is  answerable  where  he  has  received  a 
benetit  from  the  fraud  of  an  agent  within 
the  scope  of  his  authority,  and,  therefore, 
that  the  plaintiffs  could  not  recover  in 
their  action  against  any  Of  the  defendants, 
among  whom  were  Barnett  and  Baldwin. 
Ibid.  3  Ex.  Div.  32.  The  appeal  to  the 
Court  of  Appeal,  was  only  in  respect  to 
the  defendant  Bell.  The  judges  of  the 
Court  of  Appeal,  as  to  the  question  of  the 
liability  of  the  company,  were  of  opinion 
with  the  court  below  that  the  company 
would  have  been  liable  for  the  fraud.  And 
had  the  appeal  been  as  to  the  judgment 
in  favor  of  Barnett  and  Baldwin,  Cock- 
burn,  C.  J.,  and  Brett,  L.  J.,  with  Cotton, 
L.  J.,  would  have  reversed  the  judgment 
of  the  Exchequer  Division  with  respect  to 
them.  Cockburn,  C.  J.,  in  delivering  the 
judgment  of  himself  and  Brett,  L.  J.,  on 
these  two  points,  .said.  "The  Court  of 
Exchequer  Division  gave  judgment  in 
favor  of  the  defendants,  on  the  ground 
that  the  brokers,  in  issuing  the  prospec- 
tus, had  acted  as  the  agents  not  of  the 
defendants,  but  of  the  company  ;  that  the 
directors  had  been  merely  the  officers  and 
agents  of  the  company  in  carrying  into 
effect  the  resolution  of  the  company  that 
debentures  should  be  issued  ;  and  in  doing 
what  was  necessary  for  that  purpose,  inter 
alia  in  directing  that  a  prospectus  should 
be  prepared  and  published,  had  been  in 
no  sense  principals;  consequently  that  the 
rule,  that  a  principal  who  derives  benefit 
from  a  fraud  committed  by  his  agent  in 
the  course  of  his  employment  becomes 
liable  to  a  party  injured  by  the  fraud,  has 
here  no  application,  though  upon  the  au- 
thority of  Barwick  v.  English  Joint  Stock 
Bank  (L.  R.  2  Ex.  2.59)  the  fraud  in  ques- 
tion would  have  made  the  company  liable 
had  the  action  been  brought  against  them. 
I  concur  in  the  view  that  the  defendants, 
in  what  they  did,  were  acting  as  the  agents 
of  the  company,  and  not  as  principals,  and 
therefore  that  they  would  not  be  liable, 
generally  speaking,  for  misrepresentations 
made  without  their  authority  by  persons 
employed  by  them  on  behalf  of  the  com- 
pany, and  who  in  such  employment  were 
acting,  not  as  their  agents,  but  as  the 


agents  of  the  company.  But  the  court 
below  appear  to  have  overlooked  a  cir- 
cumstance which,  as  it  seems  to  me, 
makes  all  the  difference  ;  namely,  that, 
with  the  exception  of  the  defendant  Bell, 
all  the  defendants,  though  not  parties  to 
the  issuing  of  the  prospectus  as  fraudu- 
lently framed,  yet,  knowing  that  it  had 
been  issued,  and  with  the  knowledge  of 
its  fraudulent  character  which  their  per- 
fect acquaintance  with  the  affairs  of  the 
company  must  have  given  them,  not  only 
allowed  the  plaintiff  and  others  to  ad- 
vance their  money  on  the  faith  of  the 
false  representations  contained  in  it,  and 
by  receiving  the  money  became  parties  to 
the  fraud,  but,  on  their  own  authority, 
applied  a  considerable  portion  of  the 
money  so  received  to  the  discharge  of 
their  own  pecuniary  claims  on  the  com- 
pany, —  claims  which  the  company  had  no 
other  means  whatever  of  satisfying.  Even 
the  defendant  Barnett,  who  left  England 
in  August,  1873,  and  did  not  return  till 
1874,  and  who  was  ignorant  of  all  that 
was  done  in  the  interval,  inclusive  even 
of  the  fact  of  the  payment  of  the  amount 
due  to  him  from  the  company,  the  money 
having  been  paid  to  his  agents  in  his  ab- 
sence, having  retained  the  money  when 
the  facts  came  to  his  knowledge,  stands 
on  the  same  footing  with  the  rest.  Now, 
I  take  it  to  be  undoubted  law  that,  if  an 
agent,  in  the  course  of  his  employment, 
commits  a  fraud  upon  another  party, 
whereby  damage  ensues  to  the  latter,  he 
will  be  liable  to  the  party  wronged,  though 
his  principal  would  be  so  likewise.  The 
case  of  Henderson  v.  Lacon  (L.  R.  5  Eq. 
249)  proceeded  on  this  princij)le.  And  in 
Cullen  V.  Thompson's  Trustees  (4  Macq. 
424),  Lord  Westbury  says:  'All  persons 
concerned  in  the  commission  of  a  fraud 
are  to  be  treated  as  principals.  No  party 
can  be  permitted  to  excuse  himself  on  the 
ground  that  he  acted  as  the  agent  or  ser- 
vant of  another.'  A  fortiori,  this  would 
be  so  where  the  agent  himself  derives 
benefit  from  the  fraud.  The  present  case 
differs,  it  is  true,  in  this,  that  here  the 
defendants,  being  the  agents  of  the  com- 
pany, employed  sub-agents  to  publi.sh  the 
prospectus,  but  were  no  parties  to  the 
fraudulent  statements  contained  in  it, 
such  statements  having  been  published 
by  the  sub-agents  without  their  authority 
or  knowledge.  But  having,  with  the  ex- 
ception of  the  defendant  Bell,  become 
aware  of  those  statements,  and  being 
also  aware  of  their  falsehood,  they  were 
parties  to  the  issuing  of  the  debentures, 
and  applied  a  considerable  portion  of  the 
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material  to  the  risk,  but  did  not  communicate  it  to  them,  and  the 
plaintiffs  effected  a  re-insurance  for  ^£800,  through  the  broker's 
London  agents.  Afterwards  the  plaintiffs  effected  a  re-insurance 
for  £700,  lost  or  not  lost,  through  another  broker.  The  ship  had 
in  fact  been  lost  some  days  before  the  plaintiffs  tried  to  re-insure, 
but  neither  the  plaintiffs  nor  the  last-named  broker  knew  it,  and 
both  he  and  the  plaintiffs  acted  throughout  in  good  faith.  The 
House  of  Lords  held,i  reversing  the  judgment  of  the  Court  of 
Appeal,  and  restoring  the  judgment  of  Day,  J.,  that  the  knowl- 
edge of  the  first  broker  was  not  the  knowledge  of  the  plaintiffs, 
and  that  the  plaintiffs  were  entitled  to  recover  upon  the  policy 
for  £700.2 


proceeds  to  the  satisfaction  of  their  own 
claims  on  the  company.  Now,  I  appre- 
hend that  where  an  agent  employs  a  sub- 
agent,  and  the  latter,  in  the  course  of  Ms 
employment,  is  guilty  of  fraud  or  misrep- 
resentation, and  the  agent,  with  knowl- 
edge of  the  fraud,  derives  a  material 
benefit  from  it,  the  case  becomes  analo- 
gous to  that  of  a  principal  who  profits  by 
the  fraud  of  his  agent,  the  principle  being 
that  he  who  profits  by  the  fraud  of  one 
who  is  acting  by  his  authority,  though 
committed  without  his  authority,  adopts 
the  act  of  the  agent,  and  becomes  respon- 
sible to  the  party  who  has  been  imposed 
upon,  and  has  sustained  damage  by  rea- 
son of  it.  If,  therefore,  the  case  of  the 
defendant  Bell,  with  which  alone  we  have 
to  deal,  as  it  is  only  against  the  decision 
of  the  court  below  in  his  favor  that  the 
present  appeal  has  been  brought,  had 
been  undistinguishable  from  that  of  the 
other  defendants,  1  should  not  have  felt 
warranted  in  affirming  the  decision.  But 
his  case  diflFers  from  that  of  the  other  de- 
fendants in  two  most  important  particu- 
lars. First,  that  though  party  to  the 
receipt  of  the  plaintiff's  money,  he  does 
not  appear  to  have  been  at  that  time  ac- 
quainted with  the  real  state  of  the  com- 
pany's affairs,  and  thus  aware  of  the  false- 
hood of  the  statements  contained  in  the 
prospectus ;  secondly,  that  none  of  the 
money  actually  came  into  his  pocket." 
Weir  V.  Bell,  3  Ex.  Div.  at  p.  247  et  seq. 
See  Swift  v.  Winterbotham,  L.  R.  8  Q.  B. 
244;  Swift  v.  Jewsbury,  L.  R.  9  Q.  B. 
312  ;  Western  Bank  of  Scotland  v.  Addie, 
L.  R.  1  Sc.  &  D.  145 ;  Mackay  v.  Com- 
mercial Bank  of  New  Brunswick,  L.  R. 
5  P.  C.  412  ;  Eeese  River  Silver  Mining 
Co.  V.  Smith,  L.  R.  4  H.  L.  79 ;  Bayley 
c.  Manchester,  &c.  Ry.  Co.,  L.  R.  7  C.  P. 
415  ;  Directors,  &c.  of  Central  Ry.  Co.  i,-. 
Kisch,  L.  R.  2  H.  L.  113  ;  Henderson  v. 
Lacon,  L.  R.  5  Eq.  249,  261;  Land  Credit 
Co.  of  Ireland  v.  Fermoy,  L.  R.  5  Ch. 
763  ;  Sands  v.  Child,  3  Lev.  351;  Bennett 


V.  Bayes,  5  H.  &  N.  391 ;  Cullen  v.  Thomp- 
son, 4  Macq.  424  ;  Mersey  Docks  Co.  v. 
Gibbs,  L.  R.  1  H.  L.  127;  Wilde  v.  Gib- 
son, 1  H.  L.  Oas.  615;  New  Brunswick  & 
Canada  Ry.  Co.  v.  C'onnybeare,  9  H.  L. 
Cas.  711;  National  Exchange  Co.  v.  Drew, 
2  Macq.  124 ;  Davidson  v.  TuUoch,  3  Macq. 
783  ;  Brady  v.  Tod,  9  C.  B.  N.  s.  592  ; 
Peek  V.  Gurney,  L.  R.  6  H.  L.  392;  Ew- 
bank  V.  Nutting,  7  C.  B.  797. 

1  Blackburn  d.  Vigors,  12  App.  Cas.  631. 

^  The  following  principles,  as  far  as 
they  relate  to  the  duty  of  the  agent  to 
communicate  all  the  facts  of  which  he  pos- 
sesses knowledge  to  the  same  extent  as 
the  principal  would  be  bound  to  commu- 
nicate knowledge  which  he  himself  pos- 
sesses, to  the  other  contracting  party,  is 
as  applicable  to  the  contract  of  sale  as  to 
the  contract  of  insurance.  "  I  can  quite 
understand,"  said  Lord  Halsbury,  L.  C. 
(Blackburn  v.  Vigors,  12  App.  Cas.  536), 
"  that  when  a  man  comes  for  an  insurance 
upon  his  ship  he  may  be  expected  to  know 
both  the  then  condition  and  the  history 
of  the  ship  he  seeks  to  insure.  If  he 
takes  means  not  to  know,  so  as  to  be  able 
to  make  contracts  of  insurance  without 
the  responsibility  of  knowledge,  this  is 
fraud.  But  even  without  fraud,  such  as 
I  think  this  would  be,  the  owner  of  the 
ship  cannot  escape  the  necessity  of  being 
acquainted  with  his  ship  and  its  history, 
because  he  has  committed  to  others  —  his 
captain,  or  his  general  agent  for  the 
management  of  his  shipping  business  — 
the  knowledge  which  the  underwriter  has 
a  right  to  assume  the  owner  possesses 
when  he  comes  to  insure  his  ship.  With 
respect  to  agency  so  limited, ll  am  not 
disposed  to  differ  with  the  proposition  laid 
down  by  Cockburn,  C.  J.,  in  Proudfoot 
V.  Montefiore,  L.  R.  2  Q.  B.  511,  521.  A 
part  of  the  proposition  is  'that  the  insurer 
is  entitled  to  assume  as  the  basis  of  the 
contract  between  him  and  the  assured  that 
the  latter  will  communicate  to  him  every 
material  fact  of  which  the  assured  has,  or 
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In  June,  1857,  the  defendants,  in  Indiana,  being  desirous  of 
obtaining  money,  made  their  acceptances  of  two  blank  bills  of  ex- 


in  the  ordinary  course  of  business  ought 
to  have  knowledge.'  I  think  these  last 
are  the  cardinal  words,  and  contemplate 
such  an  agency  as  I  have  described  above. 
1  am  unable,  however,  to  see  that  the 
present  case  is  governed  by  any  such  prin- 
ciple. A  broker  is  employed  to  eii'ect  a 
particular  insurance.  While  so  employed 
he  receives  material  information.  He  does 
not  effect  the  insurance,  and  he  does  not 
communicate  the  information.  How  is  it 
possible  to  suggest  that  the  assured  could 
rely  upon  the  communication  to  the  prin- 
cipal of  every  piece  of  information  ac- 
quired by  any  agent  through  whom  the 
assured  has  unsuccessfully  endeavored  to 
procure  an  insurance  ?  I  am  unable  to  ac- 
cept the  criticism  by  the  Master  of  the 
EoUs  [in  the  Court  of  Appeal],  upon  the 
propo.sition  that  the  knowledge  of  the 
agent  is  the  knowledge  of  the  principal. 
When  the  person  is  the  agent  to  know, 
his  knowledge  does  bind  the  principal. 
Bat  in  this  case  I  think  the  agency  of  the 
broker  had  ceased  before  the  policy  sued 
upon  was  effected.  The  principal  himself 
and  the  broker  through  whom  the  policy 
sued  on  was  effected  were  both  admitted 
to  be  unacquainted  with  any  material  fact 
which  was  not  disclosed.  I  cannot  but 
think  that  the  somewhat  vague  use  of  the 
word  '  agent '  leads  to  confusion.  Sortie 
agents  so  far  represent  the  principal  that 
im  all  respects  their  acts  and  inteyitions  and 
their  knowledge  may  truly  be  said  to  be  the 
acts,  intentions,  and  knowledge  of  the  prin- 
cipal. Other  agents  may  have  so  limited 
and  narrow  an  authority  both  in  fact  and 
in  co7nmo)i  understanding  of  their  form  of 
emplcryment,  that  it  would  be  quite  inaccu- 
rate to  say  that  such  an  agenfs  knowledge 
or  intentions  are  the  knowledge  or  inten- 
tions of  his  principal ;  and  whether  his 
acts  are  the  ctcts  of  his  principal  de- 
pends upon  the  specific  authority  he  has 
received.  In  Fitzherbert  v.  Mather,  1  T. 
E.  12,  the  consignor  and  shipper  of  the 
goods  insured  was  the  agent  whose  knowl- 
edge was  in  question.  In  Gladstone  v. 
King,  1  M.  &  S.  35,  the  master  of  the  ship 
was  the  agent ;  and  in  Proudfoot  v.  Mon- 
tetiore,  L.  R,  2  Q.  B.  511,  the  agent  was 
the  accepted  representative  of  the  princi- 
pal, in  effect,  trading  and  acting  for  him  in 
Smyrna,  the  owner  himself  carrying  on 
business  in  Manchester.  And  though  the 
decision  in  Ruggles  v.  General  Insurance 
Co.,  12  Wheat.  408,  before  the  Supreme 
Court  of  the  United  States,  may  not  be 
very  satisfactory  in  what  they  held  under 
the  circumstances  of  that  case  to  be  the 
relation  between  the  captain  of  the  ship 


and  his  owners,  the  principle  upon  which 
that  case  was  decided  was  the  supposed 
termination  of  the  agency  between  them. 
Where  the  employment  of  the  agent  is 
such  that  in  respect  of  the  particular  mat- 
ter in  question  he  really  does  represent  the 
principal,  the  formula  that  the  knowledge 
of  the  agent  is  his  knowledge  is,  I  think, 
correct ;  but  it  is  obvious  that  that  form- 
ula can  only  be  applied  when  the  words 
'  agent'  and  '  principal '  are  limited  in  their 
application.  To  lay  down  as  an  abstract 
proposition  of  law,  that  every  agent,  no 
matter  how  limited  the  scope  of  his  agency, 
would  bind  every  principal  even  by  his 
acts,  is  obviously,  and  upon  the  face  of  it, 
absurd;  and  yet  it  is  by  the  fallacious 
use  of  the  word  '  agent '  that  plausibility 
is  given  to  reasoning  which  requires  the 
assumption  of  some  such  proposition. 
What  then  is  the  position  of  the  broker 
in  this  case,  whose  knowledge,  though 
not  communicated,  is  held  to  be  that  of 
the  principal  ?  He,  certainly,  is  not  em- 
ployed to  acquire  such  knowledge,  nor 
can  any  insurer  suppose  that  he  has  knowl- 
edge in  the  ordinary  course  of  employment 
like  the  captain  of  a  ship,  or  the  owner 
himself,  as  to  the  condition  or  history  of 
the  ship.  In  this  particular  case  the 
knowledge  was  acquired,  not  because  he 
was  the  agent  of  the  assured,  but  from 
the  accident  that  he  was  general  agent  for 
another  person.  The  reason  why,  if  he 
had  effected  the  insurance,  his  knowledge, 
unless  he  communicated  it,  would  have 
been  fatal  to  the  policy,  is  because  his 
agency  was  to  effect  an  insurance,  and  the 
authority  to  make  the  contract  drew  with 
it  all  the  necessary  powers  and  responsi- 
bilities which  are  involved  in  such  an 
employment  ;  but  he  had  no  general 
agency  ;  he  had  no  other  authority  than 
the  authority  to  make  the  particular  con- 
tract, and  his  authority  ended  before  the 
contract  sued  on  was  made.  When  it 
was  made,  no  relation  between  him  and  the 
shipowner  existed  which  made  or  contin- 
ued him  an  agent  for  whose  knowledge  his 
former  principal  was  responsible.  There 
was  no  material  fact  known  to  any  agent 
which  was  not  disclosed  at  the  point  of  time 
at  which  the  contract  was  made  ;  there  was 
no  one  possessed  of  knowledge  whose  duty 
it  was  to  commuuicate  such  knowledge." 
We  entirely  concur  in  the  reasoning 
in  the  foregoing,  which  thoroughly  agrees 
with  the  views  we  express,  infra  (see  Vol. 
II.,  Book  III.,  Part  I.),  in  our  discussion  of 
the  oases  relating  to  the  power  of  a  ship- 
master, as  agent,  to  bind  the  shipowner, 
as  principal,  by  the  fraudulent  signing  of 
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change,  in  sets  of  two  parts  each,  and  sent  them  to  their  agent, 
R.,  in  Pittsburgh,  Pennsylvania.  The  two  sets  were  left  blank 
except  that  they  were  made  in  favor  of  R.,  and  were  accepted  on 
their  face  by  the  defendants,  who  instructed  R.  to  fill  up  the 
blanks  ;  to  procure  the  signatures  of  the  requisite  parties  as  ac- 
commodation drawers  and  indorsers ;  to  sell  and  negotiate  the 
bills,  as  perfected,  for  money,  and  to  remit  the  proceeds  to  the 
defendants.  In  July  following,  at  the  request  of  R.,  the  defend- 
ants sent  him  four  other  similar  blank  acceptances,  to  be  sold  and 
negotiated  by  him  in  double  sets,  the  proceeds  of  these  to  be  re- 
tained by  R.  for  his  own  use.  R.  got  the  whole  of  the  firsts  of 
exchange  and  two  of  the  seconds  of  exchange  discounted,  and  kept 
the  proceeds.  The  seconds  were  in  every  respect  completed  bills 
of  exchange,  and  they  were  discounted  by  the  plaintiffs,  without 
any  notice  of  the  facts  or  circumstances  of  the  way  in  which  R. 
held  them,  unless  the  words  "  second  of  exchange,  first  unpaid," 
could  be  held  to  have  that  import.  The  court  held,  in  an  action 
by  the  plaintiffs  on  these  two  bills,i  that  the  defendants  were  lia- 
ble on  the  following  grounds  :  — 

First.  Because,  where  a  party  to  a  negotiable  instrument  in- 
trusts it  to  the  custody  of  another  not  filled  up,  whether  it  be  for 
the  purpose  to  accommodate  the  person  to  whom  it  was  intrusted, 
or  to  be  used  for  his  own  benefit,  such  negotiable  instrument  car- 
ries on  its  face  an  implied  authority  to  fill  up  the  blanks  and  per- 
fect the  instrument ;  and  as  between  such  a  party  and  innocent 
third  parties,  the  person  to  whom  it  was  so  intrusted  must  be 
deemed  the  agent  of  the  party  who  committed  such  instrument  to 
his  custody ;  or,  in  other  words,  it  is  the  act  of  the  principal,  and 
he  is  bound  by  it.^ 

a  bill  of  lading,  where  the  goods  have  not  principal,  even  by  his  acts,  is  obviously, 
been  received.  The  sentences  which  we  and  upon  the  face  of  it,  absurd."  Black- 
have  above  italicised  are  so  peculiarly  burn  v.  Vigors,  12  App.  Cas.  pp.  537, 
applicable  to  our  lengthy  discussion  of  that  538,  per  Lord  Chancellor  Halsbury.  See 
subject,  that  we  re-quote  them  :  "Some  the  case  in  the  court  below,  Blackburn  v. 
agents  so  far  represent  the  principal  that  Vigors,  17  Q.  B.  Div.  5.53,  Lord  Esher, 
in  all  respects  their  acts  and  intentions  M.  K.,  dissenting  from  the  reversed  judg- 
and  their  knowledge  may  truly  be  said  to  ment  of  Lindley  and  Lopes,  L.  JJ.  And 
be  the  acts,  intentions,  and  knowledge  of  see  Williams  v.  North  China  Ins.  Co.,  1 
the  principal.  Other  agents  may  have  so  C.  P.  Div.  757  ;  Fitzherbert  v.  Mather,  1 
limited  and  narrow  an  authority  both  in  T.  B.  12  ;  Gladstone  c.  King,  1  M.  &  S. 
fact  and  in  common  understanding  of  35  ;  Ruggles  v.  General  Interest  Ins.  Co., 
their  form  of  employment,  that  it  would  4  Mason,  74  ;  12  Wheat.  408  ;  Stewart  v. 
be  quite  inaccurate  to  say  that  such  an  Dunlop,  4  Bro.  P.  C.  483 ;  Proudfoot  v. 
agent's  knowledge  or  intentions  are  the  Montefiore,  L.  E.  2  Q.  B.  511  ;  Stribley 
knowledge  or  intentions  of  his  principal ;  v.  Imperial  Marine  Ins.  Co.,  1  Q.  B.  Div. 
and  whether  his  acts  are  the  acts  of  his  507 ;  Wyllie  v.  Foliar,  32  L.  J.  Ch.  782  ; 
principal  depends  upon  the  specific  au-  Lynch  v.  Dunsford,  14  East,  494. 
thority  he  has  received.  ...  To  lay  down  i  The  Bank  of  Pittsburgh  v.  Neal,  22 
as   an   abstract   proposition   of    law   that  How.  96. 

everv  agent,  no  matter  how  limited  the  '^  Goodman  «.  Simonds,  20  How.  361 ; 

scope  of   his  agency,  would  bind  every  Violet  v.  Patton,  5  Cranch,  142. 
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Secondly.  Because  a  hond  fide  holder  of  a  negotiable  instru- 
ment, for  a  valuable  consideration,  without  notice  of  the  facts 
which  impeach  its  validity  between  the  antecedent  parties,  if  he 
takes  it  under  an  indorsement  made  before  the  same  becomes  due, 
holds  the  title  unaffected  by  these  facts,  and  may  recover  thereon 
although,  as  between  the  antecedent  parties,  the  transaction  may 
be  without  any  legal  validity  .^ 

Thirdly.  The  question  as  to  the  effect  of  the  words,  "  second 
of  exchange,  first  unpaid,"  is  one  of  law  for  the  court,  and  not  of 
fact  for  the  jury  ;  ^  and 

Fourthly.  As  either  of  the  set  of  bills  of  exchange  may  be  pre- 
sented for  acceptance,  and  if  not  accepted  a  right  of  action  pres- 
ently arises,  upon  due  notice,  against  all  the  antecedent  parties  to 
the  bill,  without  any  other  of  the  set  being  presented  ;  the  fact  of 
the  words,  "  second  of  exchange,  first  unpaid,"  having  been  on  the 
two  parts  negotiated,  was  no  notice  to  the  lond  fide  purchasers 
that  the  firsts  had  also  been  accepted ;  which  double  acceptance 
is  improper,"  and,  if  merely  the  result  of  enabling  a  third  person 
to  do  a  wrong,  comes  within  the  rule  applicable  to  cases  of  agency, 
that  where  one  of  two  innocent  parties  must  suffer  through  the 
fault  or  negligence  of  a  third  party,  the  loss  must  fall  on  him  who 
gave  the  credit.* 


1  Swift  V.  Tyson.  16  Peters,  15  ;  Good- 
man V.  Simonds,  20  How.  363. 

^  Andrews  v.  Pond,  13  Peters,  5  ; 
Fowler  V.  Brantly,  14  Pet.  318  ;  Goodman 
V.  Simonds,  20  How.  366. 

3  Chitty  on  Bills  (10  Am.  ed. ),  155; 
Byleson  Bills,  310;  Holdsworth];.  Hunter, 
10  B.  &  C.  449  ;  Davidson  v.  Robertson, 
3  Dow  P.  0.  228. 

*  Fitzherbert  u.  Mathew,  1  T.  R.  16, 
per  BuUer,  J.  ;  Androscoggin  Bank  v. 
Kimball,  10  Gush.  373  ;  Montague  v. 
Perkins,  17  Jur.  557. 

Speight  V.  Gaunt,  22  Ch.  Div.  727, 
affirmed  by  the  House  of  Lords,  Ibid.  9 
Ap.  Oas.  1,  holds  that  a  trustee  investing 
trust  funds  is  justified  in  employing  a 
broker  to  procure  securities  authorized  by 
the  trust  and  in  paying  the  purchase- 
money  to  the  broker,  if  he  follows  the 
usual  and  regular  course  of  business  adopt- 
ed by  ordinary  prudent  men  in  making 
such  investment.  In  this  case  the  broker, 
who  was  employed  by  a  trustee  to  buy 
securities  of  municipal  corporations  author- 
ized by  the  trust,  gave  the  trustee  a 
bought  note  which  purported  to  be  subject 
to  the  rules  of  the  Loudon  Stock  Ex- 
change, and  obtained  the  purchase-money 
from  the  trustee  upon  the  representation 
that  it  was  payable  the  next  day,  which 
was  the  next  account  day  on  the  London 


Exchange.  The  broker  never  procured 
the  securities,  but  appropriated  the  money 
to  his  own  use  and  finally  became  insol- 
vent. Some  of  the  securities  were  procur- 
able only  from  the  corporations  direct,  and 
were  not  bought  and  sold  in  the  market, 
and  there  was  evidence  that  the  form  of 
the  bought  note  would  have  suggested  to 
some  experts  that  the  loans  were  to  be 
direct  to  the  corporations  ;  but,  as  the 
House  of  Lords  held  on  the  facts,  there 
was  nothing  calculated  to  excite  suspicion 
in  the  mind  of  the  trustee  or  of  an  ordi- 
nary prudent  man  of  business  ;  and  such 
payment  to  a  broker  was  in  accordance 
with  the  usual  course  of  business  in  pur- 
chases on  the  London  Exchange.  It  was 
therefore  held  by  the  House  of  Lords  ( Lord 
Fitzgerald  doubting)  that  the  trustee  was 
not  liable  to  the  cestuis  que  trust  for  the 
loss  of  the  trust  funds.  Lord  Fitzgerald, 
in^  expressing  the  doubts  which  he  enter- 
tained on  the  facts  in  the  case,  accepted  it 
as  settled  law  that  although  a  trustee  can- 
not delegate  to  others  the  confidence  re- 
posed in  himself,  nevertheless  he  may  in 
the  administration  of  the  trust  fund  avail 
himself  of  the  agency  of  third  parties,  such 
as  bankers,  brokers,  and  others,  if  he  does 
so  from  a  moral  necessity  or  in  the  regular 
course  of  business.  If  a  loss  to  the  trnst 
fund  should  be   occasioned   thereby,  the 
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S.,  being  employed  by  the  respondent  to  carry  on  his  business, 
credited  the  respondent  in  account  with  the  appellant  with  the  sum 
of  5800  taels,  which  he  falsely  represented  to  have  been  advanced  in 
the  ordinary  course  of  business  on  certain  goods  intended  for  ship- 
ment. He  then  drew  a  bill  in  the  name  of  the  respondent's  firm 
on  the  appellants  for  the  balance  of  account,, and  having  received 
the  proceeds  of  such  bill,  including  the  said  5800  taels,  appropri- 
ated them  to  his  own  use.  On  a  special  case  submitting  whether 
the  respondent  was  liable  to  the  appellants  in  the  said  sum,  with 
interest  from  date  of  receipt  by  S.,  it  was  held  by  the  Privy  Coun- 
cil, that  the  proceeds  of  the  bill  having  been  received  as  aforesaid 
by  S.,  acting  throughout  within  the  scope  of  his  authority,  be- 
longed to  the  respondent ;  and  that  he  having  thus  been  paid 
5800  taels  without  consideration,  the  appellants  were  entitled  to 
recover  back  the  same.^ 

In  an  action  to  recover  damages  for  a  fraudulent  misrepresenta- 
tion, L.  ordered  the  defendant  to  buy  rupee  paper  for  him.  The 
defendant  sold  rupee  paper  of  his  own  to  L.,  whilst  he  fraudulently 


trustee  will  be  exonerated  unless  some 
negligence  or  default  of  his  has  led  to  that 
result.     Ibid,  at  p.  29. 

A  trustee  or  executor  who  conducts 
the  business  of  the  trust  in  the  same 
manner  that  an  ordinary  prudent  man  of 
business  would  conduct  his  own,  does 
all  that  is  required  of  him,  and  beyond 
that  there  is  no  liability  or  obligation 
on  the  trustee.  In  re  Bird,  L.  R.  16 
Eq.  203  ;  Job  v.  Job,  6  Ch.  Div.  562  ; 
Jones  II.  Lewis,  2  Ves.  Sen .  240  :  Ex  parte 
Belchier,  Amb.  218  ;  Bacon  v.  Bacon,  5 
Ves.  331  ;  Joy  v.  Campbell,  1  Sch.  &  Lef. 
328,  341  ;  Clough  v.  Burd,  3  M.  &  Cr. 
490,  497  ;  Castle  v.  Warland,  32  Beav. 
660.  But  where  the  trustee  has  not  taken 
proper  precautions  which  he  might  have 
taken  against  being  deceived,  then  the 
rule  has  been  applied  that,  as  between  two 
innocent  parties,  one  of  whom  must  suffer 
from  the  wrongful  acts  of  the  broker,  the 
loss  must  fall  on  the  trustee  who  employed 
the  dishonest  broker.  Bostock  v.  Floyer, 
L.  R.  1  Eq.  26  :  Sutton  v.  Wilders,  L.  R. 
12  Eq.  373  ;  Hopgood  v.  Parkin,  L.  R.  11 
Eq.  74.  And  see  Matthews  v.  Brise,  6 
Beav.  239  ;  Mendes  v.  Guedalla,  2  J.  & 
H.  259  ;  Langford  v.  Gascoyne,  11  Ves. 
333  ;  Lord  Shipbrook  v.  Lord  Hinchbrook, 
11  Ves.  252  ;  16  Ves.  477  ;  Underwood  v. 
Stevens,  1  Mer.  712  ;  Hanbury  v.  Kirk- 
land,  3  Sim.  265.  The  law  is  well  laid 
down  by  Lord  Cottenham,  in  Clongh  o. 
Burd,  3  M.  &  Cr.  496  .•  "  It  will  be  found 
to  be  the  result  of  all  the  best  authorities 
upon  the  subject,  that,  although  a  personal 
representative,  acting  strictly  within  the 


line  of  his  duty,  and  exercising  reasonable 
care  and  diligence,  will  not  be  responsible 
for  the  failure  or  depreciation  of  the  fund 
in  which  any  part  of  the  estate  may  be  in- 
vested, or  for  the  insolvency  or  misconduct 
of  any  person  who  may  have  possessed  it, 
yet,  if  that  line  of  duty  be  not  strictly 
pursued,  and  any  part  of  the  property  be 
invested  by  such  personal  representative 
in  funds  or  upon  securities  not  authorized, 
or  be  put  within  the  control  of  persons 
who  ought  not  to  be  intrusted  with  it, 
and  a  loss  be  thereby  eventually  sustained, 
such  personal  representative  will  be  liable 
to  make  it  good,  however  unexpected  the 
result,  however  little  likely  to  arise  from 
the  course  adopted,  and  however  free  such 
conduct  may  have  been  from  any  improper 
motive."  Walker  v.  Symonds,  3  Swanst. 
1 ;  Wilkins  ii.  Hagg,  8  Jur.  N.  s.  25  ; 
Chambers  v.  Minchin,  7  Ves.  196  ;  Greg- 
ory V.  Gregory,  2  Y.  &  C.  Ex.  313 ; 
Booth  V.  Booth,  1  Beav.  125  ;  Egbert  v. 
Butter,  21  Beav.  560  ;  Thompson  v.  Finch, 
22  Beav.  316  ;  Cowell  v.  Gatcombe,  27 
Beav.  568  ;  Brice  v.  Stokes,  11  Ves,  219  ; 
Oliver  c..  Covert,  8  Price,  166  ;  In  re 
Chertsey  Market,  6  Price,  279  ;  Attorney- 
General  V.  Holland,  2  Y.  &  C.  Ch.  699  ; 
■Williams  v.  Nixon,  2  Beav.  472  ;^  Black- 
wood V.  Borrowes,  2  Con.  &  L.  477. 

1  Swire  v.  Francis,  3  App.  Gas.  106. 
This  case  approved  and  followed  Bar- 
wick  V.  The  English  Joint-Stock  Bank, 
L.  R.  2  Ex.  259,  and  Mackay  o.  The 
Commercial  Bank  of  New  Brunswick, 
L.  R.  5  P.  C.  412. 
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led  L.  to  believe  that  it  belonged  to  third  persons.  The  value  of 
rupee  paper  afterwards  became  considerably  less,  but  L.  held,  for 
many  months,  what  the  defendant  had  sold  to  him,  and  ulti- 
mately re-sold  it  at  a  loss  of  £43,000.  On  the  trial,  judgment 
was  ordered  to  be  entered  for  the  whole  amount.  The  Court  of 
Appeal,  on  motion  for  a  new  trial,  held,  distinguishing  Brookman 
V.  Rothschild,!  that  the  measure  of  damages  was  not  the  amount 
of  the  loss  ultimately  sustained  by  L.,  but  the  difference  between 
the  price  which  he  paid  for  the  rupee  paper  and  the  price  which 
he  would  have  received  if  he  had  resold  it  in  the  market  forthwith 
after  purchasing  it.^ 

Where  a  secret  gratuity  is  given  to  an  agent  with  the  intention 
of  influencing  his  mind  in  favor  of  the  giver  of  the  gratuity,  and 
tlae  agent,  on  subsequently  entering  into  such  a  contract  with  such 
giver  on  behalf  of  his  principal,  is  actually  influenced  by  the  gra- 


1  3Sim.  153;  onappeal,5  Bli.  N.  s.  165. 

2  Waddell  v.  Blockey,  4  Q.  B.  Div.  678. 
The  following  is  the  principle  of  the  deci- 
sion, by  Brainwoll,  L.  J. :  "  When  a  person 
has  been  defrauded  in  buying  a  chattel, 
and  is  in  a  condition  to  restore  it,  he  is  en-- 
titled  upon  discovering  the  fraud  to  receive 
back  the  price,  provided  he  offers  to  return 
the  chattel.  It  may  be  that  if  the  plaintiff, 
who  represents  the  insolvent  buyer,  could 
have  tendered  the  rupee  paper  to  the  de- 
fendant, he  might  have  recovered  back  the 
whole  price.  ...  If  there  could  have  been 
a  restitutio  in  integrum,  possibly  the  plain- 
tiff in  this  action  might  have  recovered  in 
full.  The  question,  however,  is  reduced 
to  this  :  What  damages  is  the  plain tiif 
entitled  to  ?  How  much  worse  off  is  the 
estate  which  he  represents  owing  to  tbe 
bargain  into  which  the  insolvent  entered  ? 
We  may  suppose  the  iusolvent  to  have 
been  an  intentional  and  willing  buyer. 
In  fact  he  bought  the  rupee  paper  ;  he  ac- 
cepted it  and  used  it ;  that  is,  sold  it. 
Tlierefore  the  plaintiff  cannot  tenderjit  to 
the  defendant,  and  the  question  is  one  of 
damages.  The  right  mode  of  dealing  with 
the  damages  is  to  see  what  it  would  have 
cost  the  insolvent  to  get  out  of  the  situa- 
tion ;  that  is,  what  is  the  price  at  which 
he  could  have  sold  the  paper  ?  Suppose 
that  a  horse  has  been  sold  with  a  fraudu- 
lent warranty,  and  suppose  the  horse  is 
resold  with  knowledge  of  the  defect,  which 
had  been  fraudulently  concealed,  the  dam- 
ages to  be  recovered  would  be  the  differ- 
ence in  the  prices  obtained  at  the  two 
sales.  Here  the  question  is  :  What  could 
the  insolvent  have  obtained  if  he  had  re- 
sold the  rupee  paper  which  he  had  been 
induced  to  purchase  by  the  fraud  of  the 
defendant  ?    It  was  for  the  insolvent  to 


consider  whether  he  would  sell  it  or  retain 
it.  The  retention  of  it  was  his  own  vol- 
untary act.  If  he  elected  to  remain  owner 
after  the  rupee  paper  began  to  fall  in  price 
his  loss  was  not  owing  simply  to  his  hav- 
ing purchased  it,  but  to  his  having  pur- 
chased  it  and  retained  it.  When  I  say 
that  his  loss  is  to  be  estimated  by  the 
price  which  he  might  have  obtained  upon 
a  resale,  I  mean  that  he  is  entitled  to  in- 
clude the  commissions  which  he  would 
have  to  pay  upon  the  sale  and  the  resale  ; 
further,  he  would  not  have  been  bound 
to  resell  hastily  and  unadvisedly,  but  he 
ought  to  have  time  allowed  to  him  to  as- 
certain what  his  loss  really  was.  Upon 
these  principles  the  amount  must  be  calcu- 
lated at  which  the  damages  are  to  stand." 
When  an  agent  is  employed  to  buy,  it  is  a 
fraud  if  he  sells  property  of  his  own  to  a 
principal  who  is  under  the  belief  that  he  is 
dealing  with  a  third  party  ;  the  agent  occu- 
pying a  fiduciary  relation.  Upon  the  dis- 
covery of  the  fraud  the  principal  may  annul 
the  contract  and  recover  liis  damages. 
Brookman  v.  Rothschild,  3  Sim.  153;  5 
Bli.  N.  s.  165;  Gillet  v.  Peppercorne,  3 
Beav.  78;  Kimbert;.  Barber,  L.  R.  8  Ch.  56. 
As  to  the  measure  of  damages,  see  David- 
son V.  Tulloch,  3  llacq.  783,  790.  In  this 
case  it  was  laid  down  by  Lord  Campbell, 
where  the  question  came  up  with  refer- 
ence to  a  sale  of  stock,  that  the  proper 
mode  of  measuring  the  damages  is  to  as- 
certain the  difference  between  the  pur- 
chase-money and  what  would  have  been  a 
fair  price  to  be  paid  for  the  shares  at  the 
time  of  the  purchase.  This  accords  with 
the  holding  in  Waddell  v.  Blockey,  i  Q.  B. 
Div.  678.  See  Twycross  v.  Grant,  2  C.  P. 
Div.  469;  Mullett  v.  Mason,  L.  R.  1  C.  P. 
559. 
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tuity  in  assenting  to  stipulations  prejudicial  to  the  interests  of  his 
principal,  although  the  gratuity  was  not  given  directly  with  rela- 
tion to  such  particular  contract,  the  transaction  is  fraudulent  as 
against  the  principal,  and  the  contract  is  voidable  at  his  option.^ 

In  Smith  v.  Sorby,i  which  was  an  action  for  breach  of  an  agree- 
ment by  the  defendant  to  supply  the  plaintiff  with  coals,  the  de- 
fendant's case  was,  that  there  was  a  secret  agreement  for  payment 
by  the  plaintiff  to  the  defendant's  agent  of  a  commission  which 
was  intended  to  influence  the  agent's  mind  to  the  prejudice  of  his 
employer,  in  favor  of  the  plaintiff ;  and  that,  in  fact,  it  did  influ- 
ence his  mind  in  entering  into  the  agreement  for  the  defendant 
with  the  plaintiff.  At  the  trial.  Pollock,  B.,  before  whom  the 
trial  took  place,  directed  the  jury  that  the  giving  of  a  commission 
to  an  agent,  though  improper,  was  not  necessarily  fraudulent,  and 
that,  in  order  to  vitiate  the  contract  on  the  ground  of  fraud,  there 
must  have  been  an  intention  on  the  part  of  the  party  offering  the 
commission  to  induce  the  agent  in  entering  into  the  contract  to 
betray  his  principal's  interests,  and  the  mind  of  the  agent  must, 
in  fact,  have  been  corruptly  affected  by  such  inducement.  This 
ruling  not  having  been  considel-ed  satisfactory,  a  new  trial  was 
ordered. 

The  question  was  again  considered  in  Harrington  v.  Graving 
Dock  Co.^  There,  the  defendants  contracted  to  pay  the  plaintiffs 
a  commission  for  superintending  repairs  to  be  executed  by  them 
on  certain  ships  belonging  to  the  Great  Eastern  Ry.  Co.  The 
plaintiff,  at  the  time  of  such  contract  being  made,  was  in  a  posi- 
tion of  trust  in  relation  to  the  railway  company,  having  been  em- 
ployed by  them  as  an  engineer  to  advise  them  as  to  the  repairs, 
and  the  contract  between  defendants  and  plaintiff  was  made  in 
part  in  consideration  of  a  promise  that  the  plaintiff  would  use  his 
influence  with  the  railway  company  to  induce  them  to  accept  the 
defendant's  tender  for  the  repairs  of  the  ships.  The  jury  found 
that  the  contract,  though  calculated  to  bias  the  mind  of  the  plain- 
tiff, had  not,  in  fact,  done  so,  and  that  he  had  not  in  consequence 
thereof  given  less  beneficial  advice  to  the  company  as  to  the  de- 
fendant's tender  than  he  would  otherwise  have  done.  The  court 
dealt  with  the  question  left  undecided  in  Smith  v.  Sorby ;  ^  holding 
that  the  plaintiff  could  not  maintain  an  action  for  commission 
under  the  contract,  on  the  ground  that,  even  although  the  plain- 
tiff had  not  been  induced  to  act  corruptly,  the  consideration  for 
the  contract  was  corrupt.* 

1  Smith  V.  Sorby,  3  Q.  B.  Div.  552,  n.  said  :  "  I  will  assume,  for  the  purposes  of 

2  3  Q.  B.  Div.  549.  argument,  that  the  agreement  did  not  in- 

3  Ibid.  052.  fluence  the  mind  of  the  plaintiff  so  as  to 
*  Cockburn,  C.  J.,  in  his  judgment,  induce  him  to  do  anything  dishonest  to- 
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Panama  &  South  Pacific  Telegraph  Co.  v.  India  Rubber,  Gutta 
Percha  &  Telegraph  Works  Co.^  is  another  important  case  illus- 
trative of  the  duty  which  an  agent  owes  to  his  principal.  It  was 
a  case  where  a  telegraph  work  company  agreed  with  a  telegraph 
cable  company  to  lay  a  cable,  the  cable  to  be  paid  for  by  a  sum 
payable  when  the  cable  was  begun,  and  by  twelve  instalments 
payable  on  certificates  by  the  cable  company's  engineer,  who  was 
named  in  the  contract.  Shortly"  afterwards  the  engineer,  who 
was  engaged  to  lay  other  cables  for  the  works  company,  agreed 
with  them  to  lay  this  cable  also  for  a  sum  of  money  to  be  paid  to 
him  by  instalments  payable  by  the  works  company  when  they  re- 
ceived the  instalments  from  the  cable  company.  The  cable  com- 
pany paid  the  works  company  £40,000  as  a  first  payment  on 
Feb.  4,  1870,  soon  after  the  contract  was  made.  On  Nov.  16, 
1870,  the  works  company  claimed  £90,000  as  a  further  payment, 
but  the  cable  company  refused  to  recognize  their  liability.  In 
September,  1871,  the  cable  company's  engineer  resigned  his  po- 
sition, soon  after  which  the  cable  company  discovered  that  he 
had  entered  into  the  sub-contract  with  the  works  company.  They 
filed  their  bill  against  the  defendants,  praying  that  the  contract 
might  be  set  aside  and  delivered  up  to  be  cancelled ;  the  works 
company  be  decreed  to  repay  the  plaintiffs  the  £40,000 ;  and 
that  the  engineer  be  decreed  to  repay  £600  commission  which 
the  cable  company  had  paid  him.  The  argument  was  most  elab- 
orate, lasting  for  several  days.  The  Court  of  Appeal,  Sir  W.  M. 
James  and  Sir  G.  Mellish,  L.  JJ.,  differed  on  one  point  of  princi- 
ple in  the  case ;  the  former  taking  it  to  be  clear  that  any  surrep- 
titious dealing  between  one  principal  and  the  agent  of  the  other 
principal  is  a  fraud  on  such  other  principal,  cognizable  in  equity. 
"  That,"  he  says,  "  I  take  to  be  a  clear  proposition,  and  1  take  it, 
according  to  my  view,  to  be  equally  clear  that  the  defrauded  prin- 
cipal, if  he  comes  in  time,  is  entitled,  at  his  option,  to  have  the 

wards  his  employers,   the  Great   Eastern  the  bribe  to  have  that  effect,  and  the  other 

Railway  Company.     I  entertain  no  doubt,  party  knows  such  is  his  intention.     Such 

however,  that  when  a  bribe  is  given,  or  a  a  bargain  is  obviously  corrupt.     It  would 

promise  of  a  bribe  is  made,  to  a  person  in  plainly  be  a  contravention  of  the  maxim 

the  employ  of  another  by  some  one  who  e  turpi  causd  non  oritur  actio,  and  most 

has  contracted,   or  is  about  to  contract,  mischievous,  to   hold   that   a  man   could 

with  the  employer  with  a  view  to  inducing  come  into  a  court  of  law  to  enforce  such 

the  person  employed  to  act  otherwise  than  a  bargain  on  the  ground  that  he  was  not 

with  loyalty  and  fidelity  to  his  employer,  in  fact  corrupted.     It  is  quite  immaterial 

the  agreement  is  a  corrupt  one,  and  is  not  that  the  employer  was  not  in  fact  dam- 

enforceableatlaw,whatevertheactualeffect  aged.     It  is  sufficient  that  the  considera- 

produced  on  the  mind  of  the  person  bribed  tion  upon  which  the  promise  was  made 

may  be.     The  tendency  of  such  an  agree-  was  intended  to  be  a  corrupt  one."     Har- 

ment  as  this  must  be  to  bias  the  mind  of  rington   v.   Graving  Dock  Co.,  3  Q.  B. 

the  agent  or  other  person  employed,  and  to  Div.  649,  551. 
lead  him  to  act  disloyally  to  his  principal.  i  L.  K.  10  Ch.  Ap.  615. 

It  is  intended  by  the  party  who  promises 
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contract  rescinded ;  or,  if  he  elects  not  to  have  it  rescinded,  to 
have  such  other  adequate  relief  as  the  court  may  think  right  to 
give  him."  Mellish,  L.  J.,  did  not  acquiesce  in  this,  on  principle, 
rather  too  wide  proposition.  He  said  with  reference  to  it :  "I  am 
not  quite  certain  that  I  go  the  full  length  to  which  the  Lord  Jus- 
tice has  gone  in  thinking  that,  because  a  person  has  been  a  party 
to  a  fraudulent  act  of  this  kind  after  the  contract  was  made,  the 
mere  fact  of  his  having  been  guilty  of  such  fraudulent  conduct, 
supposing  that  a  full  remedy  for  the  fraud  could  be  otherwise 
obtained,  would  entitle  the  other  party  to  say,  '  Because  you  acted 
fraudulently,  therefore  I  will  have  nothing  more  to  do  with  you, 
and  T  will  not  carry  out  my  contract  with  you.'  I  am  not  aware 
of  any  authority  which  has  gone  to  that  extent.  As  far  as  I 
know,  the  consequence  of  fraud  is,  that  the  court  will  see  that 
the  party  defrauded  obtains,  as  far  as  can  be  given, /m^Z  redress 
for  the  fraud" 

However,  they  both  agreed  that,  under  the  circumstances  of 
this  case,  as  a  full  redress  for  the  fraud,  that  the  agreement 
between  the  works  company  and  the  engineer  was  a  fraud  which 
entitled  the  cable  company  to  have  their  contract  with  the  works 
company  rescinded,  and  to  receive  back  the  moneys  (the  £40,000 
and  the  £600)  which  they  had  paid  under  that  contract.  And 
it  was  so  decreed.^ 

Kimberly  w.  Dick^  is  a  case  very  similar  in  principle  to  Pan- 
ama &  South  Pacific  Telegraph  Company  v.  India  Rubber,  Gutta 
Percha  &  Telegraph  Works  Company .^  In  this  case  an  archi- 
tect entered  into  an  undertaking  with  his  employer  that  a  house 
should  he  erected  for  a  sum  not  exceeding  £15,000,  including 
architect's  commission  and  all  expenses,  and  engaged  the  services 
of  a  builder,  who,  without  being  informed  of  the  undertaking, 
gave  an  estimate  based  on  quantities  given  him  by  the  architect, 
and  entered  into  a  contract  with  the  employer  for  the  completion 
of  the  work  from  the  architect's  plans,  and  under  his  superin- 
tendence, for  £13,690,  with  power  for  the  architect  to  order  extra 
works,"  akd  with  a  clause  providing  that  all  questions  between 
the  parties  should  be  settled  by  the  award  of  the  architect.     On  a 

1  See  further  Central  Ry.  Co.  of  Vene-  seilles  Extension  Ry  Co.   L  E.  7  Ch.  161; 

1        'K-^Inrf    1!    2  H    L   09  •  Impe-  Ex  parte  James,  8  Ves.  337  ;  Atwood  v. 

rial  Mercantile  Credit  Assoc,  v.  Coleman,  Small,  6  CI.  &  F.  232,  1  lancli6  w  t  olBurn, 

L  R  6  H  L.  189;  Dunnes.  English, L.  R.  8  Bing.  14  ;  Palmer  .   Temple,  9  A   &  E. 

18   Ea     524  ■    Lindsay  Petroleum  Co.   v.  508;  Keys  v.  Harwood,  2  C    B,  905,  Mil- 

Hurd  'l    R    5  P    C.   221  ;   Randall   v.  ner  ,>.  Field,  5  Ex.  829;  Bh.iv  v.  Bromley, 

Errin^on,  W  Ves.  423;  Onions  ..  Cohen,  2  Ph.  354 ;  Jervis  v.  Bemdge,  L.  R.  8  Ch. 

9  H  "&  M    361  :   Kemp  v.  Rose,  1  Giff.  351.       „   „  „     , 
Isf;  limherly  v.  Dicl?  K  E.  13  Eq   1  ;  ^  L.  R.    3  Eq   1^ 

Pawley  v.  TumbuU,  3  Giff.  70  ;  In  re  Mar-  »  L.  R.  10  Ch.  Ap.  515. 
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suit  by  the  builder,  claiming  to  be  entitled  to  be  paid  by  the  em- 
ployer for  all  quantities  executed  by  him  beyond  those  included 
in  his  estimate,  and  for  extra  works :  it  was  held,  that,  on  the 
evidence,  the  architect  was  the  agent  of  the  employer  ,  that,  his 
undertaking  having  been  concealed  from  the  builder,  the  arbitra- 
tion clause  in  the  contract  could  not  be  enforced ;  and  that  the 
plaintiff  was  entitled  to  an  account  for  what  was  due  to  him  for 
any  works  executed  by  him  under  the  architect's  direction  not 
included  in  the  contract,  and  for  any  works  so  executed  under  the 
contract  the  price  for  which  was  not  therein  included,  and  for 
any  variations  made  under  the  architect's  direction  of  works  in- 
cluded in  the  contract.^ 


6.  Ratification  of  Acts  of  Agents. 

The  general  rule  as  to  the  effect  of  a  ratification  by  one,  of  the 
unauthorized  act  of  another  respecting  the  property  of  the  former, 
is  well  settled.  The  ratification  operates  upon  the  act  ratified 
precisely  as  though  authority  to  do  the  act  had  been  previously 


1  The  existence  of  any  circumstance  cal- 
culated to  bias  the  mind  of  an  arbitrator 
unknown  to  either  of  the  parties  who  have 
submitted  to  his  decision  is  a  suflicient 
ground  for  the  interference  of  the  court.  In 
Kemp  V.  Rose,  1  Giff.  258,  where  a  builder 
by  his  contract  bound  himself  to  abide  by 
the  decision  and  certificates  of  an  architect 
as  to  the  amounts  to  be  paid  for  the  work, 
not  knowing  that  the  architect  had  given 
an  assurance  to  the  employer  that  the  cost 
of  the  building  should  not  exceed  a  cer- 
tain specified  amount,  although  he  refused 
to  guarantee  that  amount,  the  court  did 
not  consider  the  decision  of  the  architect 
made  under  such  a  bias  as  binding,  but 
gave  directions  so  as  to  ascertain  under 
the  authority  of  the  court  how  much  re- 
mained justly  due  to  the  plaintiff.  In 
such  a  case,  whether,  in  fact,  the  circum- 
stance had  any  operation  in  the  mind  of 
the  arbitrator  must,  for  the  most  part,  be 
incapable  of  evidence,  and  may  remain 
unknown  to  every  human  being  ;  perhaps 
even  unknown  to  himself.  It  is  enough 
that  such  a  circumstance  did  exist.  The 
House  of  Lords  considered  this  question 
in  Dimes  v.  Grand  Junction  Canal,  3  H. 
L.  Cas.  759,  where  the  question  arose  in  a 
case  where  the  Lord  Chancellor  was  the 
owner  of  shares  in  a  company,  and  it  was 
held  that  he  was  disqualified,  on  the 
ground  of  interest,  from  sitting  as  judge  in 
a  cause  in  a  matter  largely  involving  the 
interests  of  the  company  ;  that  his  decree 
was  therefore  voidable,  and  must  be  set 
aside.    See  The   Queen  v.  The  Commis- 


sioners for  the  Paving  of  Cheltenham,  1 
Q.  B.  467  ;  Sir  John  Egerton  v.  Earl  of 
Derby,  12  Co.  114;  The  Mayor  of  Here- 
ford's Case,  1  Salk.  396  ;  Brookes  v.  The 
Earl  of  Rivers,  Hardres,  503  ;  Bridgman 
V.  Holt,  Shower,  111  ;  The  King  v.  Yar- 
pole,  4  T.  R.  71  ;  Great  Charte  v.  Kenning- 
ton,  2  Str.  1173  ;  The  King  v.  The  Justices 
of  Essex,  5  M.  &  Sel.  513 ;  Bonham's 
Case,  Hob.  85,  87  ;  City  of  London  v. 
Wood,  8  Co.  118.  But,  in  Ranger  v.  The 
Great  Western  Ry.  Co.,  5  H.  L.  Cas.  71, 
where  cases  of  difference  were  agreed  to 
be  left  to  the  engineer  of  the  company, 
it  was  held  by  the  House  of  Lords  that 
the  agreement  in  effect  meant  that  thuse 
questions  were  to  be  left  to  the  company 
itself,  by  its  agent,  who  was  the  engineer, 
and,  therefore,  the  fact  that  the  engineer 
was  a  shareholder  in  the  company  did  not 
affect  the  validity  of  the  agreement. 

Owing  to  the  fiduciary  relations  exist- 
ing between  them,  an  agent  for  sale,  who 
takes  iin  interest  in  a  purchase  negotiated 
by  himself,  is  bound  to  disclose  to  his 
principal  the  exact  nature  of  his  interest ; 
and  it  is  not  enough  merely  to  disclose 
that  he  has  an  interest,  or  to  make  state- 
ments such  as  would  put  the  principal  on 
inquiry.  Connected  with  this  principle  it 
was  held  in  Dunne  v.  English,  L.  R.  18 
Eq.  524,  that,  in  such  a  case,  the  burden 
of  proving  that  a  full  disclosure  was  made 
lies  on  the  agent,  and  was  not  discharged 
merely  by  the  agent  swearing  that  he  did 
so,  wliere  his  evidence  was  contradicted 
by  the  plaintiff,  and  not  corroborated. 
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given,!  except  where  the  rights  of  third  parties  have  intervened  be- 
tween the  act  and  the  ratification.2    The  retroactive  efficacy  of 

1  This  principle  was  acted  on  iu  Mac- 
lean V.  Dunn,  4  Blng.  722,  where  it  was 
held  that  if  A.,  without  authority,  makes 
a  contract  in  writing  for  the  purchase  of 
goods  by  B.,  and  B.  subsequently  ratifies 
the  contract,  such  ratification  renders  A. 
an  agent  sufficiently  authorized  to  make 
the  contract  under  the  statute  of  frauds. 
It  was  contended  that  to  take  the  case 
out  of  the  statute  the  agent  should  have 
had  his  authority  at  the  time  the  contract 
was  entered  into.  Best,  C.  J.,  in  dealing 
with  this  contention,  said  :  "  If  such  had 
been  the  intention  of  the  legislature  it 
would  have  been  expressed  more  clearly; 
but  the  statute  only  requires  some  note 
or  memorandum  in  writing  to  be  signed 
by  the  party  to  be  charged,  or  his  agent 
thereunto  lawfully  authorized,  leaving  us 
to  the  rules  of  common  law  as  to  the 
mode  in  which  the  agent  is  to  receive  his 
authority.  Now  in  all  other  cases  a  sub- 
sequent sanction  is  considered  the  same 
thing  in  effect  as  assent  at  the  time.  Om- 
nis  ratihabitio  retrotrahitur  et  mandato 
(Bquiparaturj  and  in  my  opinion  the  sub- 
sequent sanction  of  a  contract,  signed  by 
an  agent,  takes  it  out  of  the  operation  of 
the  statute  more  satisfactorily  than  an 
authority  given  beforehand.  Where  the 
authority  is  given  beforehand  the  party 
must  trust  to  his  agent ;  if  it  be  given 
subsequently  to  the  contract  the  party 
knows  that  all  has  been  done  according 
to  his  wishes."  Soames  v.  Spencer,  1  D. 
&  Ry.  32.  In  Foster  v.  Bates,  12  M.  & 
W.  226,  a  sale  was  made  by  a  person  who 
intended  to  act  as  agent  for  the  one,  who- 
ever he  might  be,  who  should  legally  rep- 
resent the  estate  of  the  intestate,  to  whom 
the  goods  sold  belonged,  and  the  sale  was 
subsequently  ratified  by  the  administrator; 
and  it  was  held  that  when  one  means  to 
act  as  agent  for  another,  a  subsequent  rati- 
fication by  the  other  is  always  equivalent 
to  a  prior  command ;  nor  is  it  any  objec- 
tion that  the  intended  principal  was  un- 
known at  the  time  to  the  person  who  in- 
tended to  be  the  agent.  Hull  v.  Pickers- 
gill,  1  Bro.  &  B.  282.  See  Muskett  v. 
Drummond,  10  B.  &  C.  157;  Hagedorn  v. 
Oliverson,  2  M.  &  Sel.  485  ;  NichoUs  v. 
he  Feuvre,  2  Bing.  N.  C.  81 ;  Bloxam  v. 
Sanders,  4  B.  &  C.  941;  Bailey  v.  Culver- 
well,  8  B.  &  C.  448  ;  Buron  v.  Denman, 

2  Ex.  167;  Whitehead  v.  Taylor,  10  A.  & 
E.  210  ;  Fitchet  v.  Adams,  2  Str.  1128  ; 
"Wolff  w.  Horncastle,  1  B.  &  P.  317;  Routh 
V.  Thompson,  11  East,  274 ;  Wilson  v. 
Tumman,  6  M.  &  G.  236;  Wilson  v.  Barker, 
4  B.  &  Ad.  614  ;  Goodtitle  v.  Woodward, 

3  B.  &  Aid.  689.    An  act  done  for  another, 


not  assuming  to  act  for  himself,  but  for 
such  other  person,  though  without  any 
precedent  authority  whatever,  becomes  the 
act  of  the  principal,  if  subsequently  rati- 
fied by  him  ;  but  where  A.  does  an  act  as 
agent  for  B.,  without  any  communication 
with  C.,  C.  cannot  afterwards  by  adopting 
that  act  make  A.  his  agent,  and  thereby 
incur  any  liability  or  take  any  benefit  un- 
der the  act  of  A.  Wilson  v.  Tumman, 
6  M.  &  G.  236.  The  same  distinction  is 
taken  in  the  Year  Book,  7  H.  4,  fo.  34, 
pi.  1,  that  if  the  bailiff  took  the  heriot, 
claiming  property  in  it  himself,  the  subse- 
quent agreement  of  the  lord  would  not 
amount  to  a  ratification  of  his  authority 
as  bailiff  at  the  time  ;  but  if  he  took  it  at 
the  time  as  bailiff  of  the  lord,  the  subse- 
quent ratification  by  the  lord  made  him 
bailiff  at  the  time.  It  is  similarly  laid 
down  by  Alderson,  C.  J.,  in  Godbolt, 
109  b :  "  If  one  have  cause  to  distrain  my 
goods,  and  a  stranger,  of  his  own  wrong, 
without  any  warrant  or  authority  given 
him  by  the  other,  takes  my  goods,  not  as 
bailiff  or  servant  to  the  otlier,  and  I  bring 
an  action  of  trespass  against  him,  can  he 
excuse  himself  by  saying  that  he  did  it  as 
his  bailiff  or  servant  ?  Can  he  also  father 
his  misdemeanor  upon  another  ?  He  can- 
not, for  once  he  was  a  trespasser,  and  his 
intent  was  manifest."  So,  as  to  actions 
ex  contractu,  "The  rule  as  to  ratification 
applies  only  to  the  acts  of  one  who  pro- 
fesses to  act  as  the  agent  of  a  person  who 
afterwards   ratifies."     Vere   v.  Ash  by,   10 

B.  &  C.  298,  per  Parke,  J. ;  Saunderson  v. 
Grifl5ths,  5  B.  &  0.  909  ;  Anon.,  2  Leon. 
196  ;  Fuller  &  Trimmell's  Case,  lb.  215  ; 
Hull  V.  Pickersgill,  1  Bro.  &  B.  282 ; 
Governor,  &c.  of  Bristol  v.  Wait,  3  N.  & 
M.  359,  368,  369. 

1  C.  &  T.,  merchants  at  Livei-pool,  sent 
orders  to  I.,  a  merchant  at  New  York,  to 
purchase  for  them  certain  goods,  which 
were  accordingly  shipped  by  I.  in  five  ves- 
sels bound  to  Liverpool,  and  consigned  to 

C.  &  T.,  who,  after  the  receipt  of  goods 
by  one  of  the  vessels,  stopped  payment  on 
April  7,  1846.  I.  had  drawn  bills  for  the 
goods,  partly  on  C.  &  T.  and  partly  on 
B.  &  Co.,  with  whom  C.  &  T.  had  deal- 
ings. B.  &  Co.,  who  were  merchants  at 
Liverpool,  and  who  also  had  a  house  of 
business  in  New  York,  purchased  there 
several  of  the  bills,  which  were  drawn  at 
sixty  days'  sight,  and  were  dated,  some 
on  March  28,  and  the  rest  on  March  30. 
On  May  8  a  fiat  in  bankruptcy  issued 
against  C.  &  T.  The  four  other  ves- 
sels, arrived  at  Liverpool,  respectively  on 
May  3,  5,  7,  and  9  ;  and  immediately  on 
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the  ratification  is  subject  to  this  qualification.  The  intervening 
riglits  of  third  persons  cannot  be  defeated  by  the  ratification.  In 
other  words,  it  is  essential  that  the  party  ratifying  should  be  able 
not  merely  to  do  the  act  ratified  at  the  time  the  act  was  done,  but 
also  at  the  time  the  ratification  was  made.^     The  ratification  is 


the  arrival  of  each,  and  while  the  trans- 
itus  of  the  goods  on  board  continued, 
B.  &  Co.,  on  behalf  of  I.,  gave  notice  to 
the  master  and  consignees  of  each  ship, 
claiming  to  stop  the  goods  in  transitu. 
B.  &  Co.  were  not  the  general  agents  of 
I.,  nor  liad  they  received  from  him  any 
authority  to  make  this  stoppage.  On  May 
11  the  assignees  of  C.  &  T.  made  a  formal 
demand  of  the  goods  from  the  master  and 
consignees  of  each  of  the  four  ships,  at  the 
same  time  tendering  the  freight ;  but  they 
refused  ''o  deliver  them,  and  on  the  same 
day  deli  vered  the  whole  to  B.  &  Co.  On 
the  next  day  the  assignees  made  a  formal 
demand  of  tlie  goods  from  B.  &  Co. ,  but 
they  refused  to  deliver  them  up,  claiming 
title  under  the  stoppage  in  transitu.  On 
April  28,  I.  heard  at  New  York  that  C.  & 
T.  liad  stopped  payment ;  and  on  the  next 
day  he  executed  a  power  of  attorney  to  H. 
of  Liverpool  autliorizing  him  to  stop  the 
goods  in  transitu.  This  was  received  by 
H.  on  May  13,  and  he  on  that  day  adopted 
and  contirmed  the  previous  stoppage  by  B. 
&  Co.  I.  afterwards  adopted  jind  ratified 
all  that  had  been  done  both  by  H.  and  B. 
&  Co.  In  trover  by  the  assignees  of  C.  & 
T.  against  B.  &  Co.  it  was  held,  first,  that 
there  could  be  no  valid  stoppage  m  trans- 
itu after  the  formal  demand  of  the  goods 
by  the  assignee  on  May  11,  and  the  sub- 
sequent delivery  of  them  to  the  defend- 
ants ;  and,  secondly,  that  the  ratification 
of  the  stoppages  by  I.  after  the  conversion 
by  the  defendants  had  not  the  effect  of  al- 
tering retrospectively  the  ownership  of  the 
goods,  which  had  already  vested  in  the 
plaintiffs.  Bird  v.  Brown,  4  Ex.  786. 
See  Right  v.  Cuttrell,  5  East,  491 ;  Doe  a. 
Walters,  10  B.  &  C.  626;  Waring  v.  Dew- 
berry, 1  Str.  97;  Butter  &  Baker's  Case, 
3  Rep.  29  b ;  Whitehead  v.  Anderson,  9 
M.  &  W.  518  ;  NichoUs  v.  Le  Feuvre,  2 
Bing.  N.  C.  81;  Bailey  u.  Culverwell,  8  B. 
&  C.  448  ;  Lord  Audley's  Case,  Cro.  Eli?,. 
561  ;  Moore,  457  ;  Podger's  Case,  9  Rep. 
104  a.  The  same  doctrine  was  held  in 
Leber  v.  Kauffelt,  5  W.  &  S,  446,  that  al- 
though a  relation  will  not  be  allowed  to 
take  place  so  as  to  devest  the  right  of  a 
third  person,  or  to  take  away-those  of  the 
intestate,  according  to  the  maxim,  in  fic- 
tione  juris  semper  consistit  equitas  (Ken- 
rick  ».  Surges,  Moo.  125;  Murray  v.  East 
India  Co.,   5   B.   &   Aid.   204;  Pratt  v. 


Swaine,  8  B.  &  C.  285;  Parsons  v.  Mayes- 
den,  Freem.  152 ;  Mountfbrd  v.  Gibson, 
4  East,  446),  yet  that  generally  the  rela- 
tion back  will  be  admitted  for  the  purpose 
of  supporting  the  rights  of  the  intestate, 
and  of  ratifying  acts  for  the  benefit  of  his 
estate,  and  giving  a  remedy  where  other- 
wise there  would  be  none.  See  Wood  v. 
McCain,  7  Ala.  800,  800. 

1  Cook  V.  Tullis,  18  Wall.  332.  A 
person  may  ratify  an  action  brought  in 
his  name,  but  without  his  knowledge  or 
authority,  by  another  professing  to  act  as 
his  agent  and  on  his  behalf.  Therefore, 
where  the  holder  of  a  bill  of  exchange, 
without  the  knowledge  or  authority  of  the 
plaintiflf,  indorsed  and  delivered  it  to  an 
attorney  for  the  plaintiff,  and  in  order  that 
an  action  miglit  be  brought  upon  it  in 
his  name  ;  and  the  plaintiff,  after  action 
brought,  ratified  the  act,  it  was  held  that 
the  subsequent  ratification  was  equivalent 
to  a  prior  authority,  and  that  the  plaintiff 
had  a  valid  title  to  sue  on  the  bill.  An- 
cona  V.  Marks,  7  H.  &  N.  686.  Ratifica- 
tion after  action  brought  is  equivalent  to 
a  prior  command.  Richardson  ^.  The 
Countess  of  Oxford,  2  F.  &  F.  449  ;  Hull 
V.  Pickersgill,  1  Brod.  &  B.  282.  To  en- 
title a  person  to  sue  upon  a  contract  it 
must  be  shown  that  he  himself  made  it, 
or  that  it  was  made  on  his  behalf  by  an 
agent  authorized  to  act  for  him  at  the 
time,  or  whose  act  has  been  subsequently 
ratified  and  adopted  by  him  ;  and  the  per- 
son for  whom  the  agent  professes  to  act 
must  be  capable  of  being  ascertained  at 
the  time.  Watson  v.  Swann,  11  C.  B. 
N.  s.  756.  It  is  not  necessary  that  he 
should  be  named  ;  but  there  must  be  such 
a  description  of  him  as  sliall  amount  to  a 
reasonable  designation  of  the  person  in- 
tended to  be  bound  by  the  contract.  Thus 
S.,  an  insurance  broker  at  Hull,  being  in- 
structed to  effect  an  open  policy  for  £5000 
for  the  plaintiff,  against  jettison  only,  sub- 
ject to  declaration  thereafter,  and  being 
unable  to  do  so,  declared  certain  deck 
cargo  shipped  for  Ostend  on  board  one  of 
the  plaintiff's  vessels  on  the  back  of  a  gen- 
eral policy  which  he  had  previously  efl'ected 
for  himself  "  upon  any  kind  of  goods  and 
merchandise  as  interest  might  appear,"  and 
got  it  initialed  by  the  underwriters.  A 
loss  having  happened,  it  was  held  that  it 
was  not  competent  to  the  plaintiff  to  main- 
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the  first  proceeding  by  which  the  party  ratifying  becomes  a  party 
to  the  transactioa,  and  he  cannot  acquire  or  confer  the  rights  re- 
sulting from  that  transaction,  unless  in  a  position  to  enter  directly 
upon  a  similar  transaction  himself.  Thus,  if  an  individual  pre- 
tending to  be  the  agent  of  another  should  enter  into  a  contract 
for  the  sale  of  the  property  of  his  assumed  principal,  it  would  be 
impossible  for  the  latter  to  ratify  the  contract,-  if,  between  its  date 
and  the  attempted  ratification,  he  had  himself  disposed  of  tlie 
property.  He  could  not  defeat  the  intermediate  sale  made  by 
himself,  and  impart  validity  to  the  sale  made  by  the  pretended 
agent,  for  his  power  over  the  property  or  to  contract  for  its  sale 
would  be  gone.^  On  the  same  principle,  liens  by  attachment  or 
judgment  upon  the  property  of  a  debtor,  are  not  affected  by  his 
subsequent  ratification  of  a  previous  unauthorized  transfer  of  the 
property  .2 

A  ratification  is,  in  its  effect  upon  the  act  of  an  agent,  equiva- 
lent to  the  possession  by  him  of  a  previous  authority.  It  operates 
upon  the  act  ratified  in  the  same  manner  as  though  the  authority 
of  the  agent  to  do  the  act  existed  originally.  It  follows  that  a 
ratification  can  only  be  made  when  the  party  ratifying  possesses 
the  power  to  perform  the  act  ratified.^  To  hold  otherwise  would 
be  equivalent  to  saying  that  an  agent  not  having  the  power  to  do 

tain  an  action  against  the  underwriters  fication,  because  it  has  been  decided,  and, 
upon  this  policy,  the  contract  not  having  as  it  appears  to  me,  well  decided,  that 
been  made  by  him  or  on  his  behalf  at  the  there  cannot  in  law  be  an  effectual  ratifi- 
time.  Ibid.  See  Powles  v.  Innes,  11  M.  &  cation  of  a  contract  which  could  not  have 
W.  10.  The  same  principle  was  applied  in  been  made  binding  on  the  ratifier  at  the 
In  re  Empress  Engineering  Co.,  16  Ch.  time  it  was  made,  because  the  ratifier  was 
Div.  125.  There  A.  and  B.  agreed  with  not  then  in  existence."  Melhado  v.  Porto 
C.  on  behalf  of  a  company  intended  to  be  Allegre,  &c.  Ey.  Co.,  L.  R.  9  C.  P.  503  ; 
formed,  that  A.  and  B.  should  sell  and  the  In  re  Hereford  &  South  Wales  Waggon, 
company  buy  a  certain  business,  and  it  &c.  Co.,  2  Ch.  Div.  621,  are  in  accord, 
was  a  term  of  the  agreement  that  sixty  that  a,  company  cannot  ratify  a  contract 
guineas  should  be  paid  to  J.  and  P.,  so-  before  it  came  into  existence,  —  cannot 
licitors,  for  their  expenses  and  charges  in  ratify  a  nullity.  And  see  Kelner  v.  Bax- 
registering  the  company.  The  memoran-  ter,  L.  R.  2  C.  P.  174  ;  Gunn  v.  London  & 
dum  of  association  adopted  this  agree-  Lancashire  Fire  Ins.  Co.,  12  C.  B.  N.  s. 
ment,  and  the  directors  subsequently  rati-  694 ;  Payne  v.  The  New  South  Wales,  &o. 
iied  it.  An  order  having  been  made  for  Co.,  10  Ex.  283  ;  Hutchinson  v.  Surrey, 
winding  up  the  company,  J.  and  P.  claimed  &o.  Assoc,  10  Ex.  283.  If  the  company 
to  prove  for  the  sixty  guineas.  It  was  held  adopts  the  act  it  can  only  be  by  way  of  a 
that  the  claim  must  be  disallowed,  for  that  new  agreement ;  for  they  cannot  be  bound 
the  contract  between  A.  and  B.  and  C,  by  a  contract  made  by  the  promoters  be- 
having been  entered  into  before  the  com-  fore  the  company  was  registered.  Ibid. 
pany  was  in  existence,  could  not  by  mere  '  McCracken  v.  City  of  San  Francisco, 
ratification  be  made  binding  on  the  com-  16  Cal.  624. 

pany.     In  this  case  Jessel,  M.  R.,  said  (at  =  Cook  v.  Tullis,  18  Wall.  332;  Taylor 

p.  128):  "The  contract  between  the  pro-  v.  Robinson,   14  Cal.  396;  Wood  v.  Mc- 

moters  and  the   so-called  agent  for  the  Cain,  7  Ala.  806;  Bird  v.  Brown,  4  Ex. 

company   of   course   was   not   a   contract  799. 

binding  upon  the  company,  for  the  com-  ^  Marsh  v.  Fulton  County,  10  Wall, 

pany  had  then  no  existence  ;  nor  could  it  676,  684. 
become  binding  on  the  company  by  rati- 

vot.  I.  40 
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a  particular  act  for  his  principal,  could  give  validity  to  such  act 
by  its  indirect  recognition. ^ 

Where  an  agent,  acting,  as  he  supposes,  for  the  best  interest  of 
his  distant  principal,  has,  under  the  circumstances,  gone  beyond 
the  letter  of  his  instructions,  if  the  principal,  when  informed  by 
the  agent  of  what  has  been  done,  does  not  choose  to  affirm  the 
act,  it  is  his  duty  to  give  immediate  information  of  his  repudia- 
tion. He  cannot,  by  holding  his  peace,  and  apparent  acquiescence, 
have  the  benefit  of  the  contract  if  it  should  turn  out  to  be  profit- 
able, and  retain  a  right  to  repudiate  it  if  otherwise.  The  princi- 
pal must,  therefore,  when  informed,  reject  within  a  reasonable 
time  or  be  deemed  to  adopt  by  acquiescence.  The  rule  is  said  to 
be  a  stringent  one  upon  the  principal  in  such  cases,  where,  with 
full  knowledge  of  the  acts  of  the  agent,  he  receives  a  benefit  from 
them,  and  fails  to  repudiate  the  acts.^ 

The  case  of  Law  v.  Cross  ^  was  a  purchase  of  coal  by  the  plain- 
tiff for  the  defendant,  where  the  agent,  intending  to  act  for  the 
benefit  of  his  principal,  exceeded  his  instructions.     The  coal  was 


1  McCracken  v.  City  of  San  Francisco, 
16  Cal.  624.  See  Despatch  Line  of  Pack- 
ets V.  Bellamy  Manuf.  Co.,  12  ST.  H.  232; 
Pratt  V.  Town  of  Swanton,  15  Vt.  147; 
Chamberlin  v.  The  Inhabitants  of  Dover, 
13  Me.  466.  The  defendant,  a  naval  com- 
mander, stationed  on  the  coast  of  Africa, 
with  instructions  to  suppress  the  slave 
trade,  was  requested  by  the  Governor  of 
Sierra  Leone  to  obtain  the  liberation  of 
two  British  subjects  detained  as  slaves  at 
the  Gallinas  by  the  son  of  the  king  of  that 
country,  and  in  effecting  that  object  to 
use  force  if  necessary.  He  accordingly 
proceeded  to  the  Gallinas  with  an  armed 
force,  and  having  landed  at  Dombocorro 
took  military  possession  of  a  barracoon  be- 
longing to  the  plaintitt',  who  was  a  Span- 
iard carrying  on  the  slave  trade  at  the 
Gallinas.  He  then  communicated  with 
the  king  of  the  country,  and  the  two 
British  subjects  having  been  released,  the 
defendant  concluded  a  treaty  for  the  aboli- 
tion of  the  slave  trade  in  that  country. 
In  execution  of  the  treaty  the  defendant 
fired  the  barracoons  of  the  plaintiff',  and 
carried  away  his  slav.JS  to  Sierra  Leone, 
where  they  were  liberated.  Some  of  the 
plaintiff's  goods  used  in  the  slave  trade 
were  claimed  by  the  king  as  forfeited,  and 
delivered  up  to  him;  other  goods  were  de- 
stroyed. These  proceedings  having  been 
communicated  to  the  Lords  of  the  Admi- 
ralty and  the  Secretaries  of  State  for  the 
foreign  and  colonial  departments,  they  re- 
spectively by  letter  adopted  and  ratified  the 
act  of  the  defendant.  It  was  held  that  the 
ratification  of  the  defendant's  act  by  the 


ministers  of  state  was  equivalent  to  a  prior 
command,  and  rendered  it  an  act  of  state, 
for  which  the  Crown  was  alone  responsi- 
ble. Buron  o.  Denman,  2  Ex.  167.  The 
efl'ect  of  this  ratification  by  the  Crown  was 
to  render  the  defendant's  act  an  act  of 
state,  in  respect  of  which  no  acticm  can 
be  maintained.  Elphinstone  v.  Bedree- 
chund,  1  Knapp,  316.  See  Lamb  v.  Mills, 
4  Mod.  378  ;  Trevillian  v.  Pine,  11  Mod. 
112  ;  Manby  v.  Long,  3  Lev.  107,  as 
to  ratification  of  acts  of  bailiff's,  relating 
back  to  the  time  of  the  act  done,  under 
the  maxim,  Omnis  raiihabitio  retrotrahi- 
tur-  et  mandato  cequiparatur.  The  Rajah 
of  Tanjore,  a  native  independent  sover- 
eign, but,  in  virtue  of  treaties,  under  the 
protection  of  the  East  India  Company, 
died  without  leaving  issue  male,  when  the 
East  India  Company,  in  the  exercise  of 
their  sovereign  power,  and  in  trust  for 
the  British  Government,  seized  the  Eaj  of 
Tanjore,  and  the  whole  of  the  property  of 
the  deceased  Rajah,  as  an  escheat,  on  the 
ground  that  the  dignity  of  the  Raj  was 
extinct  for  want  of  a  male  heir,  and  that 
the  property  of  the  late  Rajah  lapsed  to 
the  British  Government.  The  government 
having  subsequently  ratified  the  act,  it 
was  held  that  an  act  done  by  an  agent 
of  the  government,  though  in  excess  of 
his  authority,  being  ratiffed  and  adopted 
by  the  government,  the  ratification  was 
equivalent  to  previous  authority.  The 
Secretary  of  State  v.  Kamachee  Bove  Sa- 
haba,  13  Moo.  P.  C.  22,  86. 

2  Hoyt  V.  Thompson,  19  N.  Y.  218. 

3  1  Black,  533. 
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shipped  to  San  Francisco,  and,  on  its  arrival  there,  the  price  of 
coal  having  fallen,  the  defendant's  agent  assumed  the  power  of 
repudiating  the  contract,  and  set  up  as  a  pretence  that  the  coal 
was  not  good.  The  coal  was  sold  for  the  benefit  of  whom  it  might 
concern,  and  was  bid  in  by  the  defendant's  agent  for  a  sum  which 
paid  the  freight  only.  The  question  of  acquiescence  having  been 
left  to  the  jury,  they  found  in  favor  of  the  plaintiff,  and,  on  the 
principles  above  stated,  the  Supreme  Court  of  the  United  States 
affirmed  the  judgment  of  the  court  below. 

Where  it  was  claimed  that  goods  shipped  to  the  defendants, 
factors,  were  improperly  shipped,  the  goods  belonging  to  the  plain- 
tiffs, the  United  States  Supreme  Court  held,i  that  though  the 
owners  of  the  goods  were  not  bound  by  the  contract  improperly 
made  with  reference  to  their  property,  by  the  shippers,  yet  the 
owners  could  elect,  after  being  informed  of  the  nature  of  the  con- 
tract, to  reject  it  or  adopt  it.  If,  with  a  full  knowledge  of  the 
facts  concerning  it,  they  ratified  it,  they  thereby  made  themselves 
a  party  to  it,  as  much  so  as  if  the  original  agreement  had  been 
made  with  them.  And  if  they  ratified  it,  no  new  or  additional 
consideration  was  required  to  support  the  ratification,  because  in 
adopting  the  contract  they  accepted  with  it  the  original  consider- 
ation on  which  it  was  founded,  as  a  sufficient  consideration  for 
their  adoption  of  it.'^ 

1  Drakelyi'.  Gregg,  8  Wall.  242.  debt,  undertakes  to  compromise  and  re- 

2  Pearsoll  v.  Chapin,  44  Pa.  9  ;  Kee-  lease  it,  and  his  principal  refuses  to  ratify 
nan  v.  HoUoway,  16  Ala.  53  ;  Wilmot  v.  his  act  or  to  receive  the  money,  and  gives 
Richardson,  6  Duer,  328.  In  Pearsoll  v.  notice  thereof  to  the  debtor,  and  the 
Chapin,  44  Pa.  9,  17,  in  answer  to  the  money  paid  on  the  attempted  compromise 
contention  that  if  a  contract  is  tainted  remains  in  the  hands  of  the  agent,  it  is  at 
with  fraud,  it  is  incapable  of  confirmation  the  risk  of  the  debtor.  Curtis  ;;.  Inner- 
or  ratification  without  a  new  contract  arity,  6  How.  146.  If  an  agent,  A.,  who 
founded  on  a  new  consideration,  the  has  departed  from  instructions,  does  not 
court  say:  "Eatification  is  in  general  make  his  principal  aware  of  the  fact  of 
the  adoption  of  a  previously  formed  con-  departure,  the  principal  cannot  be  sup- 
tract,  notwithstanding  a  vice  that  ren-  posed  to  intend  to  ratify.  If  the  prin- 
dered  it  relatively  void  ;  and  by  the  very  cipal,  through  another  agent,  B.,  abroad, 
nature  of  the  act  of  ratification,  confirma-  accept  and  sell  a  cargo  purchased  by  A.  in 
tion,  or  affirmance  (all  of  these  terms  be-  breach  of  orders,  this  may  or  may  not 
Ing  used  to  express  the  same  thing),  the  amount  to  a  ratification.  But  if  B.  ac- 
party  confirming  becomes  a  party  to  the  cepted  and  sold  the  cargo  in  pursuance  of 
contract ;  he  that  was  not  bound  becomes  directions  given  by  the  principal  in  ignor- 
bound  by  it,  and  entitled  to  all  the  proper  ance  of  a  breach  of  his  orders  by  A.,  this 
benefits  of  it;  he  accepts  the  considera-  is  not  a  ratification.  Bell  w.  Cunningham, 
tion  of  the  contract  as  a  sufficient  con-  3  Peters,  69.  An  authority  to  an  agent 
sideration  for  adopting  it,  and  usually  to  sell  property  does  not  empower  him  to 
this  is  ijuite  enough  to  support  the  ratifi-  depart  from  the  law  in  making  the  title, 
cation.  A  mere  ratification  cannot,  of  and  if  he  does  so,  and  the  title  fails  for 
course,  correct  any  defect  in  the  terms  of  that  cause,  the  principal  is  not  liable  to 
the  contract.  If  it  is  in  its  very  terms  refund  the  purchase-money.  Owings  v. 
invalid  for  want  of  consideration,  or  for  Hull,  9  Peters,  607.  And  no  doctrine  is 
any  other  defect,  a  mere  ratification  can  better  settled,  both  upon  principle  and 
add  nothing  to  its  binding  force."  authority,  than  this  ;  that  the  ratification 

If  an  agent  to  receive  payment  of  a     of  an  act  of  an  agent  previously  author- 
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Under  the  constitution  act  of  Queensland,  any  person  who,  being 
disquaUfied  by  reason  of  his  having  entered  into  a  contract  or 
agreement  for  and  on  account  of  the  public  service,  shall  presume 
to  sit  or  vote  in  tiie  legislative  council  or  legislative  assembly,  is 
liable  to  the  penalty  of  £600  for  each  offence.  In  an  action,  un- 
der this  act,  against  the  defendant,  a  member  of  the  Queensland 
Legislative  Assembly,  for  a  violation  of  the  act,  it  appeared  that 
M.  &  Co.  had,  in  1878,  "  for  and  on  behalf  of  the  owners  of  the 
ship  S.  H.,"  but  contrary  to  the  express  direction  of  the  defend- 
ant (one  of  such  owners),  concluded  a  charter-party  with  the  lo- 
cal government ;  that  such  charter-party  was  made  in  pursuance 
of  an  agreement  between  M.  &  Co.  and  the  government  for  the 
supply  of  ships  of  a  particular  description  to  carry  emigrants, 
which  agreement  did  not  provide  for  any  privity  of  contract  be- 
tween the  owners  of  such  ships  and  the  government ;  that  M.  & 
Co.  were  the  general  agents  of  the  defendant  to  charter  ships  in 
which  he  held  shares,  and  that  one  of  the  firm  was  registered  as 
the  managing  owner  of  the  S.  H. ;  and  that  it  was  neither  alleged 
nor  proved  that  the  government  ever  knew  that  M.  &  Co.  or  any 
member  of  that  firm  had  general  authority  to  bind  the  defend- 
ant, and  had  acted  upon  the  belief  that  such  general  authority 
continued  unrestricted.  The  jury  having  found  for  the  defendant, 
the  Supreme  Court  of  Queensland  refused  a  rule  to  set  aside  the 
verdict,  and,  on  appeal  to  the  Privy  Council,  the  judgment  of  the 
Supreme  Court  was  sustained.  The  jury  having  found  that  the 
contract,  which  was  made  on  behalf  of  the  owners,  which  would 
include  the  defendant,  was  made  "  contrary  to  the  express  direc- 
tions of  the  defendant,"  the  House  of  Lords  held  that  this  finding 
was  quite  justified  by  the  evidence  ;  that,  although  the  defendant 
might,  on  becoming  aware  of  the  contract,  have  ratified  it,  there 
was  no  evidence  given  that  would  show  he  had  done  anything  that 
would  amount  to  a  ratification  of  the  contract,  and  that  it  was  im- 
possible to  hold  the  defendant  bound  by  a  contract,  though  pur- 
porting to  be  made  on  his  behalf,  if  made  contrary  to  his  express 
directions.^ 

ized,  must,  in  order  to  bind  the  principal,  accordingly  ;    and  if,   whatever  a,  man's 

be  with  a  full  knowledge  of  all  the  mater-  real   intention   may   be,    he   so   conducts 

ial  facts.     If  the  material  facts  be  either  himself  that  a  reasonable  man  would  take 

suppressed   or   unknown,   the  ratification  the  representation  to  be  true,  and  believe 

is  treated  as  invalid,  because  founded  in  that   it   was   meant   that   he   should   act 

mistake  or  fraud.     Ibid.  upon  it,  and  did  act  upon  it  as  true,  the 

'  Miles  V.  Mcllwraith,  8  App.  Cas.  120.  party   making   the   representation   would 

The    Privy    Council    approved,    in    this  be  equally  precluded  from  contesting  its 

case,    the   principle    thus    laid   down   by  truth  ;    and    conduct    by   negligence    or 

Farke,  B.,  in  Freeman  v.  Cooke,  2  Ex.  654,  omission,  where  there  is  a  duty  cast  upon 

663  :  "If  the  person  means  his  representa-  a  person  by  usage  of  trade  or  otherwise  to 

tion  to  be  acted  on,  and  it  is  acted  upon  disclose  the  truth,   may  often  have  the 
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The  following  is  a  summary  of  the  principles  laid  down  in 
Insurance  Co  v.  McCain  :  i  (1)  A  principal  cannot  be  allowed  to 
hold  out  a  person  as  his  agent,  and  then  disavow  responsibility 
for  his  acts.  After  being  once  appointed,  parties  dealing  with  him 
have  a  right  to  rely  upon  the  continuance  of  his  authority,  until 
m  some  way  informed  of  its  revocation.  (2)  Special  instructions 
limiting  the  authority  of  a  general  agent  whose  powers  would 
otherwise  be  coextensive  with  the  business  intrusted  to  him,  must 
be  communicated  to  the  party  with  whom  he  deals,  or  the  prin- 
cipal will  be  bound  to  the  same  extent  as  though  such  special  in- 
'structions  were  not  given.  (3)  After  the  acts  of  the  agent  are 
communicated  to  the  principal,  and  he  receives  and  retains  the 
fruit  of  such  acts  in  silence,  such  silence  will  be  deemed  equiva- 
lent to  acquiescence. 

D.,  the  managing  owner  of  a  ship,  through  the  plaintiffs,  his 
agents  at  Constantinople,  sold  her  to  the  Turkish  Government,  and 
received  a  bill  upon  the  Oriental  Bank  in  London,  for  the  amount 
of  the  purchase-money,  which  bill  was  duly  paid.  D.  had  no 
express  authority  at  the  time  from  the  defendants  (who  were  the 
owners  of  23-64ths  of  the  ship),  to  sell  her,  but  the  latter  knew 
that  a  sale  was  contemplated ;  and,  after  the  sale,  they  executed  a 
power  of  attorney,  reciting  that  they  had  agreed  to  sell  the  vessel 
to  the  Turkish  Government,  and  had  actually  received  the  pur- 
chase-money, and  empowering  the  plaintiffs  to  transfer  their  re- 
spective shares  and  to  hand  over  the  vessel  to  the  purchasers. 
The  defendants  afterwards  received  from  D.,  or  settled  in  account 
with  him,  the  value  of  their  respective  shares.  It  was  held,  by 
the  Common  Pleas  Division,  affirmed,  on  appeal,  by  the  Court  of 
Appeal,  that  the  jury  were  warranted  in  finding  that  the  defend- 
ants had  authorized  the  sale  of  the  ship  by  D.,  or  had,  by  their 
subsequent  ratification,  so  adopted  his  act,  as  to  render  them 
jointly  liable  to  the  plaintiffs  for  the  commission  due  to  the  latter 
on  the  sale ;  and,  also,  that  the  position  of  the  defendants  was 
not  so  altered  by  the  fact  of  the  plaintiffs  having  drawn  upon  D. 
a  bill  at  three  months'  date  for  the  amount  of  the  commission, 

same  effect."     In  sucli  a  case,  though  the  faith  of  the  agent  having  the  authority  he 

principal  does  not  actually  contract,  yet  seems  to  have.     Miles   v.  Mcllwraith,    8 

the  person  who  thought  he  did  has  the  App.  Cas.  120,  133.     See  Smith  v.  Mc- 

option  to  preclude  him  from  denying  that  Guire,   3    H.   &   N.    554  ;    Appleton    v. 

he  contracted,  if  the  case  is  brought  with-  Sinks,   5  East,  148  ;    Norton   «.    Herron, 

in  the  above  rule  ;   the  principle  being,  Ry.  &  Mood.  229  ;  Tanner  v.  Christian,  i 

that  a  person,  having  clothed   an  agent  E.  &  B.  591  ;  Cooke  v.  Wilson,  1  0.  B. 

with  apparent  general  authority,  but  re-  N.  s.  153  ;  Sharland  v.   Brandt,  6  Q.  B. 

stricting  it  by  secret  instructions,  is  bound  Div.  93  ;  Elbinger  Actien-Gesellschafft  v. 

(if  the  other  party  chooses  to  hold  him  Claye,  L.  R.  8  Q.  B.  318. 
so)  to  one  who,  in  ignorance  of  the  restric-  ^  96  U.  S.  84. 

tions,  contracts  through  the  agent,  on  the 
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as  to  release  tlie  former  from  liability  upon  the  dishonor  of  the 
bill.i 

Where  there  was  a  formal  letter  of  repudiation  of  the  acts  of 
the  agent  sent  by  the  principal  to  the  agent,  and  a  private  letter, 
in  effect  undertaking  to  ratify  the  acts  of  the  agent,  the  princi- 
pal -was  held  bound,  in  a  case  of  a  sale  of  shares,  by  the  acts  of 
the  agent .^ 

7.  Consignees,  Factors'  Acts,  etc. 
The  relative  rights  as  between  the  consignee  of  goods  and  the 
ship  as  to  freight  and  delivery,  are  set  out  by  the  Supreme  Court 
of  the  United  States,  in  Brittan  v.  Barnaby,^  thus :  The  word 
"  freight,"  when  not  used  in  a  sense  to  imply  the  burden  or  loading 
of  the  ship,  or  the  cargo  which  he  has  on  board,  is  the  hire  agreed 
upon  between  the  owner  or  master  for  the  carriage  of  goods  from 
one  port  or  place  to  another.  That  hire,  without  a  different  stip- 
ulation by  the  parties,  is  only  payable  when  the  merchandise  is  in 
readiness  to  be  delivered  to  the  person  having  the  right  to  receive 
it.  Then  the  freight  must  be  paid  before  an  actual  delivery  can 
be  called  for.  In  other  words,  the  rule  is,  in  the  absence  of  any 
agreement  to  the  contrary,  that  freight,  under  an  ordinary  bill 
of  lading,  is  only  demandable  by  the  owner,  master,  or  consignee 
of  the  ship,  when  he  is  ready  to  deliver  the  goods  in  the  like 
good  order  as  they  were  in  when  they  were  received  on  board 
the  ship.  Such  is  the  general  rule.  Neither  party  can  require 
from  the  other  that  the  merchandise  shipped  under  one  bill  of 
lading  shall  be  put  up  into  parcels  for  delivery,  or  for  the  pay- 
ment of  freight.  They  may  do  so  by  stipulation  in  the  bill  of 
lading  or  by  a  subsequent  agreement,  for  either  of  the  purposes 
just  mentioned.  The  master  is  bound  to  deliver  the  goods  in  a 
reasonable  time.     What  may  be   so  depends  upon  the  facilities 

1  Keay  o.  Fenwick,  7  C.  P.  D.  745.  subject,  thus;  "Now  it  appears  to  me 
On  this  last-named  point  the  case  fol-  that  if  a  principal  gives  an  order  to  an 
lowed  Bottomley  v.  Nuttall,  5  C.  B.  agent  in  such  uncertain  terms  as  to  be 
N.  s.  122.  See  also,  Thomson  v.  Daven-  susceptible  of  two  different  meanings,  and 
port,  9  B.  &  C.  78  ;  Paterson  v.  Gandase-  the  agent  bond  fide  adopts  one  of  them 
qui,  15  East,  62  ;  Addison  v.  Gandasequi,  and  acts  upon  it,  it  is  not  competent  to 
4  Taunt.  574  ;  Robinson  v.  "Wilkinson,  3  the  principal  to  repudiate  that  act  as  un- 
Price,  538  ;  Ford  v.  Beech,  11  Q.  B.  852  ;  authorized  because  he  meant  the  order  to 
Belshaw  v.  Bush,  11  C.  B.  191.  be  read  in  the  other  sense  of  which  it  is 

2  Loring  v.  Davis,  32  Ch.  Div.  625.  equally  capable.  It  is  a  fair  answer  to 
It  was  claimed  that  the  letter  under-  such  an  attempt  to  disown  the  agent's 
taking  to  ratify  the  agent's  contract  was  authority,  to  tell  the  principal  that  the 
indefinite  in  its  character,  and  was  open  departure  from  his  intention  was  occa- 
to  a  different  construction  from  that  which  sioned  by  his  own  fault,  and  that  he 
was  sought  to  be  placed  upon  it.  But  the  should  have  given  his  order  in  clear  and 
court,  on   that  point,  adopted  the  law  as  unambiguous  terms." 

laid  down  by  Lord  Clielmsford,  in  Ireland  3  21  How.  527,  533. 

V.  Livingston,  L.  E.  5  H.  L.  416,  on  the 
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there  may  be  for  the  discharge  of  the  cargo  at  the  port  of  deliv- 
ery, and  the  impediments  in  the  way  of  it.  "When  the  shipment  is 
large,  or,  from  the  master's  storage  of  it,  it  cannot  be  landed  in  a 
day,  if  he  lands  a  part  of  it,  his  lien  upon  the  whole  gives  him  the 
power  to  ask  from  the  consignee  of  the  merchandise  a  satisfactory 
security  for  the  payment  of  the  entire  freight  as  called  for  by  the 
bill  of  lading.  But  a  security  or  arrangement  is  all  that  he  can  ask. 
He  may  not  demand  that  the  whole  freight  of  the  shipment  should 
be  paid  before  the  consignee  has  had  the  opportunity  to  examine  his 
goods,  to  see  if  the  obligations  of  the  bill  of  lading  have  been  ful- 
filled by  the  shipowner.  Nor  is  the  ship  bound  to  land  an  entire 
shipment  in  a  day,  for  the  proper  storage  of  the  goods  is  the  mas- 
ter's care,  and  he  may  do  it  in  such  a  way  as  may  be  most  advan- 
tageous to  the  ship,  taking  care  that  it  shall  not  be  done  to  the 
injury  of  the  goods,  or  in  such  a  manner  as  to  produce  unreason- 
able delay  in  the  delivery  of  them.  And  when  landings  of  the 
same  shipment  are  made  on  different  days,  if  the  shipper  disre- 
gards the  notice  given  to  him  that  such  will  be  the  case,  and  he 
shall  not  be  present  to  receive  the  goods,  and  has  not  made  an 
arrangement  to  secure  the  payment  of  the  freight,  they  may  be 
stored  for  safe  keeping  at  the  consignee's  expense  and  risk,  in  the 
shipowner's  name,  to  preserve  his  lien  for  the  freight. 

In  Brittan  v.  Barnaby,'  the  consignee  of  the  cargo  offered  to 
pay  the  freight  of  such  of  the  merchandise  as  had  been  landed. 
The  consignee  of  the  ship  refused  to  receive  it,  or  to  deliver  such 
goods,  claiming  that  he  had  a  right  to  demand  the  freight  upon 
the  whole  shipment,  when  he  was  only  ready  to  deliver  a  part  of  it. 
In  the  assertion  of  this  right,  the  respondent  from  day  to  day 
warehoused  the  goods.  The  court  held,  that  the  respondent,  having 
in  the  first  instance  demanded  the  entire  freight  called  for  by  the 
bill  of  lading,  without  any  right  to  do  so,  and  having  refused  to 
deliver  the  merchandise  belonging  to  the  libellant  when  the  last 
parcel  of  it  was  landed  on  the  wharf,  and  when  the  freight  due 
upon  the  whole  of  it  was  tendered,  on  the  ground  that  there  were 
due  charges  for  cartage  and  stowage,  did  so  without  color  of  law 
for  such  refusal,  and  the  respondent  was  held  liable  for  such 
charges,  and  for  value  of  the  libellant's  merchandise,  after  freight 
and  primage  had  been  deducted,  when  it  was  wrongfully  detained 
from  the  respondent,  with  interest  from  the  commencement  of 
the  improper  detention.^ 

The  plaintiff,  by  his  agent,  T.,  delivered  goods  at  Greenboro', 
N.  C.  to  be  shipped  to  Columbia,  S.  C,  consigned  to  T.  &  R. 

1  21  How.  627.  ^  See  Bishop  v.  Ware,  3  Camp.  360  ; 

Ostrander  v.  Brown,  15  Johns.  39. 
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there.  The  agent,  T.,  was  a  member  of  the  firm  of  T.  &  R.,  and 
on  delivery  of  the  goods  to  the  defendants,  he  informed  them  that 
the  goods  were  the  property  of  the  plaintiff.  The  goods  never 
left  Greensboro',  but  were  sold  there  without  the  plaintiff's  au- 
thority, by  T.  to  M.,  to  whom  the  goods  were  delivered.  The 
United  States  Supreme  Court  held,  affirming  the  judgment  of  the 
Circuit  Court,  that  where  it  is  known  that  the  goods  are  the  prop- 
erty of  the  shipper,  and  have  been  shipped  by  him  for  delivery  to 
the  consignees  as  his  agents  at  a  distant  place,  the  carrier  cannot 
deliver  the  goods  to  such  consignees,  nor  without  starting  them  on 
their  journey  ;  the  rule  being,  that,  where  the  consignor  is  known 
to  the  carrier  to  be  the  owner,  the  carrier  must  be  understood  to 
contract  with  him  only,  for  his  interest,  upon  such  terms  as  he 
dictates  in  regard  to  the  delivery,  and  that  the  consignees  are  to 
be  regarded  simply  as  agents  selected  by  him  to  receive  the  goods 
at  a  place  indicated. ^  But,  where  the  shipper  is  an  agent  merely, 
the  rule  is  different.^ 

The  barque  Tangier,  a  foreign  vessel,  arrived  at  the  port  of 
Boston,  with  a  cargo  of  cotton,  which  she  commenced  discharg- 
ing on  Monday,  April  7,  and,  on  the  same  day,  the  master  noti- 
fied the  consignees  of  his  readiness  to  deliver  the  goods.  The 
unloading  continued  through  the  forenoon  of  Tuesday,  when,  the 
cotton  not  having  been  removed,  the  wharf  became  so  full  that 
the  work  was  suspended.  Notice  was  again  given  to  the  con- 
signees ;  atd,  they  still  neglecting  to  remove  their  cotton,  a  third 
notice  was  added  on  Wednesday  morning.  On  the  afternoon  of 
that  day,  all  the  cotton  which  had  been  unladen  was  removed 
except  325  bales.  On  Thursday  forenoon  the  unloading  was  com- 
pleted. On  that  day  the  consignees  took  away  five  bales,  and 
postponed  taking  the  rest  until  the  next  day,  giving  as  a  reason 
that  it  was  fast-day.  About  three  o'clock,  on  Thursday  afternoon, 
the  cotton  on  the  wharf  was  consumed  or  damaged  by  an  acci- 
dental fire.  The  bill  of  lading  was  "  to  deliver,  in  like  good  order 
and  condition,  at  the  port  of  Boston,  unto  G.  &  P."  The  con- 
signees having  libelled  the  vessel,  the  'Circuit  Court  for  Massa- 
chusetts held  that  the  vessel  was  liable  for  the  loss.  The  United 
States  Supreme  Court  reversed  the  decision,  holding,  first,  that 
the  goods  having  been   deposited  for  the  consignees  in  proper 

1  Southern  Express  Co.  v.  Dickson,  Camp.  321  ;  King  v.  Meredith,  2  Camp. 
9i  U.  S.  549.  639  ;  Griffith  v.  Ingledew,  6  S.  &  R.  429  ; 

2  Thompson  v.  Fargo,  49  N.  Y.  185  ;  Davis  v.  James,  5  Burr.  2680  ;  Moore  v. 
Duffy.  Budd,  3  Brod.  &  B.  177  ;  Sweet  v.  Wilson,  1  T.  R.  659  ;  Barrett  v.  Rogers, 
Barney,  23  N.  Y.  325.  See  Insurance  7  Mass.  297  ;  Conard  v.  Insurance  Co.,  1 
Co.  V.  Ruden,  6  Cranch,  338  ;  Jones  v.  Pet.  444  ;  Craven  v.  Ryder,  6  Taunt. 
Sima,  6  Porter  (Ala.),  162  ;  Dawes  v.  433;  The  Frances,  8  Cranoh,  418. 
Peck,  8  T.  R.  330  ;  Joseph  v.  Knox,  3 
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order  and  condition,  at  a  proper  place,  at  mid-day,  on  a  week  day, 
m  good  weather,  this  generally  constitutes  a  good  delivery ;  due 
notice  to  remove  the  goods  having  been  given  the  consignees. 
Secondly,  that  as  there  is  no  statute  or  law  in  Massachusetts  which 
forbids  the  citizen  to  labor  and  pursue  his  worldly  business  on  any 
day  of  the  week  except  on  the  Lord's  day,  usually  called  Sunday ,i 
and  no  well-known  usage,  from  time  immemorial,  having  the  force 
and  effect  of  law  m  Boston,  which  requires  all  men  to  cease  from 
labor,  and  compels  vessels  engaged  in  foreign  commerce  to  cease 
from  discharging  their  cargoes,  and  hinders  consignees  from 
receiving  them,  the  fact  that  the  cotton  was  delivered  on  the  wharf 
on  fast-day  placed  no  greater  liability  on  the  vessel  than  if  the 
goods  had  been  delivered  on  any  other  day,  and  the  delivery  was 
good.2 

By  the  terms  of  a  bill  of  lading  of  the  barque  Griffin,  goods 
were  shipped  deliverable  to  a  consignee  at  Rio  de  Janeiro.  The 
goods  were  not  entered  on  the  ship's  manifest,  in  consequence  of 
which,  after  they  had  been  landed  and  the  duty  paid  by  the  con- 
signee, they  were  seized  by  the  Brazilian  Government  and  confis- 
cated. There  was  no  fraud  or  bad  faith  on  the  part  of  the  master, 
but  it  was  the  result  of  inattention  on  the  part  of  the  master, 
and  of  his  ignorance  of  the  laws  of  the  country  with  which  he  was 
trading ;  with  which,  the  court  held,^  it  was  his  duty  to  have 
acquainted  himself.*  The  court  further  held  that  the  appellants 
were  responsible  for  the  miscarriage  of  their  master  and  agent. 
Their  contract  was  an  absolute  one  to  deliver  the  cargo  safely,  the 
perils  of  the  sea  only  excepted ;  and,  that,  under  such  a  contract, 
nothing  would  excuse  them  for  a  non-performance,  except  they 
had  been  prevented  by  some  one  of  those  perils,  —  the  act  of  the 
libellants,  or  the  law  of  their  country.  No  exception  of  a  private 
nature,  which  was  not  contained  in  the  contract  itself,  could  be 
engrafted  on  it,  by  implication,  as  an  excuse  for  its  non-perform- 
ance.^ The  delivery  contemplated  by  the  contract  in  the  bill  of 
lading  was  a  transfer  of  the  property  into  the  power  and  posses- 
sion of  the  consignee.  The  surrender  of  possession  by  the  master 
must  be  attended  with  no  fact  to  impair  the  title  or  affect  the 
peaceful  enjoyment  of  the  property.  The  failure  to  enter  the 
property  on  the  manifest  was,  under  the  laws  of  Brazil,  a  cause 

1  In  the  case  of  Farnum  v.  Fowle,  12  row   v.  Cooper,      lb.     1315.      And    see 
Mass.  94,  it  is  said  by  Parker,  C.  J.,  —  Pater  v.  Croome,   7  T.  R.   336  ;    Worthy 
"  There  are  no  fixed  and  established  holi-  v.  Palter,  5  Taunt.  180,  to  the  same  effect, 
days  in  Massachusetts,  in  which  all  busi-  *  The  Barque  Griffin,  22  How.  491. 
ness  is  suspended,  except  Sunday."                      *  The  Vixen,  1  Dod.  145  ;  The  Adams, 

2  The   Barque  Tangier,   23  How.   28.  Edw.  Ad.  R.  310. 

A  similar  doctrine  is  established  by  Fig-  ^  Atkinson  v.  Ritchie,   10  East,   533  ; 

gins  V.  "Willie,  2  W.  Blk.  1186,  and  Spar-     Spence  v:  Chodwick,  10  Q.  B.  516. 
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of  confiscation  from  the  event,  and  rendered  nugatory  every  effort 
subsequently  to  discharge  the  liability  of  the  ship  and  owners.^ 

Where  a  consignee,  who  has  sold  merchandise  of  the  consignor, 
and  received  its  proceeds,  has  accepted  bills  drawn  against  those 
proceeds  which  are  not  yet  at  maturity,  or  are  in  the  hands  of  third 
persons,  for  value,  the  right  of  action  by  the  consignor  for  those  pro- 
ceeds are  suspended  until  the  bills  fall  due  and  are  dishonored.^ 

The  Mary  Eddy  arrived  at  Charleston,  with  102  hhds.  of  sugar 
and  21  of  syrup  for  M.  &  Co. ;  the  goods  being  brought  under  an 
ordinary  bill  of  lading.  On  the  arrival  of  the  vessel,  the  master 
notified  M.  &  Co.  of  the  arrival  of  the  sugar  and  syrup,  offering  to 
deliver  the  goods  on  payment  of  freight.     M.  &  Co.  claimed  to 


1  It  was  held  in  Gosling  v.  Higgins, 
1  Camp.  451 ,  that  if  goods  put  on  board 
a  ship  to  be  carried  from  one  place  to 
another,  are  wrongfully  seized  by  the 
officers  of  the  government,  so  that  they 
cannot  be  delivered  to  the  consignee,  the 
owner  of  the  goods  has  an  action  for  the 
non-delivery  against  the  owner  of  the 
ship,  who  must  seek  his  remedy  over 
against  the  officers  of  the  government. 
So,  in  Hill  o.  Idle,  4  Camp.  327,  the 
consignee  of  a  particular  parcel  of  goods 
by  a  general  ship,  was  held  liable  to  the 
owner  for  not  taking  them  from  the  ship 
in  a  reasonable  time,  although  the  delay 
arose  from  the  necessity  of  procuring  an 
order  from  the  Treasury  to  land  the  goods, 
which  order  the  consignee  used  the  utmost 
diligence  to  obtain.  In  Barker  v,  Hodgson, 
3  M.  &  Sel.  267,  it  was  held,  that  a  char- 
terer of  a  ship,  who  covenants  to  send  a 
cargo  alongside  at  a  foreign  port,  is  not 
excused  from  sending  it  alongside,  though, 
in  consequence  of  the  prevalence  of  an 
infectious  disorder  at  the  port,  all  public 
intercourse  is  prohibited  by  the  law  at 
the  port,  and  though  he  could  not 
have  communication  without  danger  of 
contracting  and  communicating  the  dis- 
order. Lord  EUenborough  there  says,  — 
"  The  question  is,  on  which  side  the 
burden  is  to  fall.  If,  indeed,  the  per- 
formance of  this  covenant  had  been 
rendered  unlawful  by  the  government  of 
this  country,  the  contract  would  have 
been  dissolved  on  both  sides.  And  this 
defendant,  as  he  had  been  thus  compelled 
to  abandon  his  contract,  would  have  been 
excused  for  the  non-performance  of  it,  and 
not  liable  to  damages.  But  if  in  con- 
sequence of  events  which  happen  at  a 
foreign  port,  the  freighter  is  prevented 
from  furnishing  a  loading  there,  which  he 
has  contracted  to  furnish,  neither  is  the 
contract  dissolved,  nor  is  he  excused  for 
not  performing  it,  but  must  answer  in 
damages."     See  Blight  v.  Page,  3  B.  &  P. 


295,  n.  ;  Hadley  v.  Clarke,  8  T.  R.  259  ; 
Touteng  v.  Hubbard,  3  B.  &  P.  291  ; 
Evans  v.  Hutton,  4  M.  &  G.  954 ;  Sjoerds 
V.  Luscombe,  16  East,  201  ;  Atkinson  u. 
Ritchie,  10  East,  533.  The  rule  that  has 
been  laid  down  in  Paradine  v.  Jane,  Aleyn, 
26,  has  often  been  recognized  in  courts  of 
law  as  a  sound  one  ;  i.  e.,  that  when  the 
party  by  his  own  contract  creates  a.  duty 
or  charge  upon  himself,  he  is  bound  to 
make  it  good  if  he  may,  notwithstanding 
any  accident  by  inevitable  necessity ;  be- 
cause he  might  have  provided  against  it  by 
his  contract.  Canal  Nav.  Co.  v.  Pritchard,  6 
T.  R.  750 ;  Bullock  v.  Dommitt,  6  T.  E.  G50. 
2  Black  V.  Zacharie,  3  How.  483.  The 
law,  which  is  well  settled,  is  thus  laid 
down  by  Story,  J.  :  "In  respect  to  the 
first  question,  it  is  plain  to  us  that  there 
was  no  debt  due  to  Zacharie  &  Co.  at  the 
time  when  the  attachment  was  made. 
The  supposed  debt  was  for  the  proceeds  of 
a  cargo  of  sugar  and  molasses,  sold  by 
Black  on  account  of  Zacharie  &  Co. 
Assuming  those  proceeds  to  be  due  and 
payable,  Zacharie  &  Co.  had  drawn  cer- 
tain bills  of  exchange  upon  Black,  which 
had  been  accepted  by  the  latter,  for  the 
full  amount  of  those  proceeds  ;  and  all  of 
those  bills  had  been  negotiated  to  third 
persons,  and  were  then  outstanding,  and 
three  of  them  were  not  yet  due.  It  is 
clear,  upon  principles  of  law,  that  this 
was  a  suspension  of  all  right  of  action  in 
Zacharie  &  Co.  until  after  those  bills  had 
become  due  and  dishonored,  and  were 
taken  up  by  Zacharie  &  Co.  It  amounted 
to  a  new  credit  to  Black  for  the  amount 
of  those  acceptances,  during  the  running 
of  the  bills,  and  gave  Black  a  complete 
lien  upon  those  proceeds,  for  his  indemnity 
against  those  acceptances,  until  they  were 
no  longer  outstanding  after  they  had  been 
dishonored."  Ibid.  p.  510.  Kearslake  v. 
Morgan,  5  T.  R.  613  ;  Steadman  v.  Gooch, 
1  Esp.  3  ;  Belshaw  v.  Bush,  11  C.  B.  205  ; 
Ford  v.  Beach,  11  Q.  B.  867. 
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have  the  goods  first  at  their  store  to  inspect  them  there,  and  not 
to  pay  the  freight  until  they  had  found  the  goods  had  sufPered  no 
injury  during  the  voyage.  The  master  refused  to  assent  to  this, 
claimmg  a  right  to  his  freight  when  the  goods  were  delivered  on 
the  wharf.  While  discussion  was  going  on  the  syrup  and  3  hhds. 
of  the  sugar  were  taken  to  M.  &  Co.'s  store.  They  refused  to  pay 
freight  on  these  or  on  any  until  all  were  in  their  storehouse.  The 
master  discharged  the  balance  of  the  sugar  on  the  wharf,  and  noti- 
fied M.  &  Co.  that,  unless  the  freight  were  paid,  the  sugar  would 
remain  on  the  wharf  until  sunset,  and  then  be  stored  at.the  expense 
and  risk  of  M.  &  Co.  Tlie  freight  not  having  been  paid,  accord- 
ingly the  sugar  was  stored.  M.  &  Co.  libelled  the  vessel.  After 
conflicting  decisions  in  the  courts  below  on  points  involved  in  the 
case,  the  matter  was  brought  on  appeal  to  the  Supreme  Court  of 
the  United  States,^  when  the  decree  of  the  Circuit  Courts  dismiss- 
ing the  libel  was  sustained,  the  Supreme  Court  holding,  First, 
that  the  shipowner  has  a  lien  on  the  cargo  for  the  freight,  and, 
consequently,  may  retain  the  goods  after  the  arrival  of  the  ship  at 
the  port  of  destination  until  the  payment  is  made,  unless  there 
is  some  stipulation  in  the  charter-party  or  bill  of  lading  inconsist- 
ent with  such  right  of  retention  and  which  displaces  the  lien.^ 
Secondly,  that  delivery  on  the  wharf  is  sufficient,  if  due  notice  be 
given  to  the  consignees,  and  the  different  consignments  be  properly 
separated,  so  as  to  be  open  to  inspection  and  conveniently  access- 
ible to  their  general  owners ;  ■*  and  when  the  goods,  after  being 
so  discharged,  and  the  different  consignments  properly  separated, 
are  not  accepted  by  the  consignee  or  owner  of  the  cargo,  the 
carrier  should  not  leave  them  exposed  on  the  wharf,  but  should 
store  them  in  a  place  of  safety,  notifying  the  consignee  or  owner 
that  they  are  so  stored,  subject  to  the  lien  of  the  ship  for  the  freight 
and  charges,  and  when  he  has  so  done  he  is  no  longer  liable  on 
his  contract  of  affreightment;^  and,  in  such  cases,  the  lien  of 
the  master  continues,  as  the  goods  remain  in  his  constructive 
possession.^ 

C.  &  Co.  shipped  cotton  to  the  defendants,  and  drew  on  them, 
at  or  about  the  time  of  the  different  shipments,  some  eight  or  ten 
drafts  for  the  taxes  on  the  cotton,  in  favor  of  the  deputy  collector. 
The  defendants  were  advised,  as  the  drafts  were  drawn,  of  the  fact 
of  their  having  been  drawn,  and  wrote  to  C.  &  Co.  promising  to 
accept  them ;  the  letter  being  shown  to  the  deputy  collector.  The 
drafts  were  indorsed  by  the  deputy  collector,  to  whom  they  were 

'  The  Eddy,  5  Wall.  481.  *  Richardson  v.  Goddard,  23  How.  39 ; 

2  Bags  of  Linseed,  1  Black,  112.  Hyde  ii.  T.  &  M.  Nav.  Co.,  5  T.  R.  389  ; 

'  Ship  Middlesex,  11  Law  Reptr.  N.  s.  Brittan  v.  Bamahy,  21  How.  532. 
(Mass.)  14.  *  Ward  v.  Felton,  1  East,  512. 
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given,  to  the  collector,  the  plaintiff,  who,  as  between  himself  and 
the  government,  treated  the  drafts  as  payment  of  the  tax,  char- 
ging himself  with  the  amount.  The  cotton  was  also  marked  as  tax- 
paid  cotton,  and  was  allowed  to  go  forward  as  such.  Some  of  the 
drafts  went  in  at  once  and  were  paid,  but  six  of  them,  drawn 
between  October,  1866,  and  February,  1867,  did  not  go  in  for 
payment  until  April,  1867.  The  defendants  then  refused  to  pay, 
alleging  that  they  had  then  no  cotton  belonging  to  C.  &  Co.  ;  that 
the  non-presentment  of  the  drafts  in  due  course  had  led  them  to 
suppose  that  C.  &  Co.  had  themselves  in  some  way  taken  them  up, 
and  that  the  account  with  them  had  been  settled  on  that  assump- 
tion. The  plaintiff,  in  an  action  to  recover  on  the  drafts,  alleged 
to  have  been  accepted  by  the  defendants'  letter  referred  to,  recov- 
ered judgment.  This  judgment  was,  on  error,  sustained.^  The 
court  held  that  the  written  promise  of  the  defendants  to  accept 
the  drafts  was  equivalent  to  acceptance.  After  notice  of  the 
drawing  of  the  drafts,  and  after  the  sale  of  the  cotton,  they  had 
so  much  money  in  their  hands  to  be  applied  according  to  their 
engagement.  There  was  no  stipulation  between  them  and  the 
plaintiff.  Their  contract  was  with  C.  &  Co.  When  the  money 
was  received  for  the  cotton  they  held  it  in  trust  for  the  plaintiff, 
and  their  sole  duty  and  business  in  relation  to  it  was  to  pay  it 
over  on  the  drafts  when  called  for,  according  to  their  agreement. 
If  they  paid  it  to  C.  &  Co.,  they  did  so  in  their  own  wrong.  The 
fact  in  no  wise  affected  their  liability  to  the  plaintiff,  and  was  not 
an  element  in  the  case  to  be  considered.  In  no  view  could  they 
be  permitted  te  keep  the  money  for  their  own  use,  or  avail  them- 
selves of  a  payment  made  in  violation  of  the  plaintiff's  rights  and 
of  their  duty.  They  could  no  more  object  to  the  consideration  of 
the  drafts  than  if  the  money  were  still  in  their  hands.  For  the 
purposes  of  the  case  it  must  be  regarded  as  there  when  payment 
of  the  drafts  was  demanded.^ 

The  following  question  came  up  in  Jewan  v.  Whitworth,^  under 

1  Miltenberger  v.  Cooke,  18  Wall.  421.  collector  supplied  the  place  of  the  money. 

2  The  court  in  delivering  judgment  No  demand  has  been  made  by  the  govern- 
thus  treated  the  matter  :  As  between  the  ment  against  C.  &  Co.  They  have  had 
parties,  the  tax  was  paid  by  the  plaintiff  the  full  benefit  of  the  arrangement.  As 
for  C.  &  Co.  His  marking  the  bales,  giv-  between  them  and  the  plaintiff,  the  trans- 
ing  the  permit,  charging  himself  with  the  action  is  as  if  the  plaintiff  had  lent  C.  & 
amount,  and  reporting  it  to  the  govern-  Co.  the  amount  in  gold,  or  silver,  or 
ment  as  paid,  had  that  effect.  The  result  treasury  notes,  with  one  hand,  and  re- 
was  the  same  to  C.  &  Co.  as  if  so  much  ceived  it  back  with  the  other.  It  has 
money  had  been  advanced  at  their  request,  been  held  that  promissory  notes  given 
and  so  applied  for  their  benefit.  They  under  such  circumstances  can  be  enforced 
were  permitted  to  ship  the  cotton  to  the  by  the  payee.  Bank  v.  Dillon,  30  Vt. 
defendants,  in  all  respects  as  if  the  money  122  ;  Keeley  v.  Noyes,  43  N.  H.  211  ; 
had  been  actually  paid,  and  the  requisite  Smith  v.  Mawhood,  14  M.  &  W.  463. 
vouchers  had  been  given  upon  the  basis  ^  L.  R.  2  Eq.  692. 

of  such  payment.     The  assumpsit  of  the 
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the  English  Factors'  Acts,  6  Geo.  4,  c.  94,  and  5  and  6  \^ic.,  c.  39.i 
H.,  a  speculator  in  cotton,  in  July,  1864,  requested  W.  to  pur- 
chase  for  him,  in  W.'s  name,  400  bales  of  Egyptian  cotton,  for 
delivery  in  the  September  following.  W.  assented,  employing  for 
the  purpose  (with  the  knowledge  of  H.),  as  his  broker,  C,  who 
knew  that  W.  was  acting  as  agent,  and  W,  became  liable  on  a 
series  of  contracts,  the  first  of  which  was  due  on  Sept.  9.  The 
price  of  cotton  falling,  C.  refused  to  carry  out  the  pending  ar- 
rangements for  purchase  unless  he  was  secured  from  loss,  and  W. 
applied  to  H.,  who,  on  Sept.  8,  promised  to  give  some  security, 
and  on  Sept.  26,  deposited  with  W.,  and  W.  deposited  with  C, 
with  unconditional  power  of  sale,  a  bill  of  lading  of  a  cargo  of 
Surat  cotton,  of  which  H.  was  the  consignee  from  the  plaintiffs,  a 
firm  at  Bombay,  as  their  factor ;  but  H.  was  not  known,  either  to 
W.  or  to  C,  to  be  other  than  the  true  owner.  On  the  same  day 
C.  made  a  first  payment  on  account  of  W.'s  indebtedness  under 
the  contracts ;  and  he  continued  to  make  other  payments,  W.  not 
advancing  anything.  In  October,  H.  stopped  payment.  A  bill 
was  filed  by  the  plaintiffs  claiming  the  proceeds  of  the  cargo  of 
Surat  cotton.  W.  and  C.  both  denied  any  notice  or  knowledge 
that  any  other  than  H.  was  the  absolute  owner  of  the  cargo,  and 
C.  alleged  that  but  for  the  transfer  and  deposit  with  him  of  the 
bill  of  lading  as  was  done,  he  should  not  have  completed  the  con- 
tract, and  that  he  accepted  the  same  in  the  faith  that  W.'s  prin- 
cipals had  full  right  to  deal  with  the  documents,  and  that  W.  had 
full  power  to  deposit  them.     The  plaintiffs  claimed  that  the  trans- 

'  By  6  Geo.  4,  u.  94,  §  7,  it  was  en-  sale,  be  in  like  manner  bound  by  any 
acted  that  factors  or  agents  intrusted  with  contract  or  agreement  of  pledge  or  lien, 
goods,  for  the  purpose  of  consignment  or  for  any  advances  ImiA  fide  made  on  the 
sale,  are  deemed  owners,  so  as  to  give  security  thereof."  And,  by  the  first  sec- 
validity  to  contracts  with  persons  dealing  tion,  it  is  enacted  :  "  That  from  and  after 
bond  fide  upon  the  faith  of  such  property,  the  passing  of  this  act,  any  agent  who 
^y  §  2,  persons  intrusted  with  the  posses-  shall  thereafter  be  intrusted  with  the  pos- 
sion  of  bills  of  lading,  etc.,  are  deemed  session  of  goods,  or  of  the  documents  of 
owners  so  as  to  make  valid  contracts,  title  to  goods,  shall  be  deemed  and  taken 
This  act  was  amended  by  5  &  6  Vic.  to  be  owner  of  such  goods  and  documents, 
c.  39.  It  is  there  recited  that,  "  whereas  so  far  as  to  give  validity  to  any  contract 
advances  on  the  security  of  goods  and  or  agreement  by  way  of  pledge,  lien,  or 
merchandise  have  become  an  usual  and  security,  bond  fide  made  by  any  person 
ordinary  course  of  business,  and  it  is  expe-  with  such  agent  so  instrusted  as  aforesaid, 
dient  and  necessary  that  reasonable  and  as  well  for  any  original  loan,  advance,  or 
safe  facilities  should  be  afforded  thereto,  payment,  made  upon  the  security  of  such 
and  that  the  same  protection  and  validity  goods  or  documents,  as  also  for  any  further 
should  be  extended  to  bond  fide  advances  or  continuing  advance  in  respect  thereof, 
upon  goods  and  merchandise  as  by  the  said  and  such  contract  or  agreement  shall  be 
recited  act  (6  Geo.  4,  c.  94)  is  given  to  binding  upon  and  good  against  the  owner 
sales,  and  that  owners  intrusting  agents  of  such  goods,  and  all  other  persons  inter- 
with  the  possession  of  goods  and  mer-  ested  therein,  notwithstanding  the  person 
chandise,  or  of  documents  of  title  thereto,  claiming  such  pledge  or  lien  may  have  had 
should  in  all  cases  where  such  owners  by  notice  that  the  person  with  whom  such 
the  said  recited  act,  or  otherwise,  would  contract  or  agreement  is  made  is  only  an 
be  bound  by  a  contract  or  agreement  of  agent." 
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action  was  not  protected  by  the  Factors'  Acts,  because  it  was  a 
pledge  given  to  secure  an  antecedent  liability  from  H.  to  W.  The 
court  held  that  the  deposit  of  the  bill  of  lading  by  H.  was  not 
made  in  respect  of  an  antecedent  debt  of  H.  to  W.,  within  the 
meaning  of  the  Factors'  Acts ;  and  that,  having  been  made  by  H. 
in  respect  of  an  advance  by  C,  on  behalf  of  W.,  within  the  mean- 
ing of  those  acts,  it  was  binding  on  the  plaintiffs.^ 

A  factor,  by  pledging  goods  in  his  possession  or  under  his  con- 
trol, as  agent,  for  an  amount  which  does  not  exhaust  their  value, 
has  not  thereby  parted  with  his  control  over  the  goods,  so  as  to 
preclude  himself  from  making  a  further  pledge  for  the  balance  of 
their  value,  which  shall  be  valid  as  against  the  principal  under  the 
Factors'  Acts.  Cotton  was  consigned  for  sale  by  A.  to  B.  B. 
deposited  the  bill  of  lading  with  C,  a  broker,  and  authorized  him 
to  receive  and  sell  the  cotton,  and,  subsequently,  made  a  further 
pledge  to  D.  of  the  balance  of  the  net  proceeds  of  the  cotton  by 
order  in  writing  communicated  to  and  assented  to  by  C.  It  was 
held  that  the  pledge  to  D.  was  valid  as  against  A.  under  the 
Factors'  Acts.^ 

The  English  Factors'  Act  (5  and  6  Vic,  c.  39)  does  not  apply 
to  pledges  for  antecedent  liabilities  (whether  they  may  or  may  not 
have  ripened  into  debts),  where  no  actual  advance  is  made  at  the 
time  of  the  pledge.  Therefore,  where  H.,  a  factor,  pledged  goods 
of  his  principal  to  G-.,  first,  to  secure  the  payment  of  an  acceptance 
of  H.  in  G.'s  hands,  not  then  due,  which  had  been  given  to  protect 
G.'s  liability  on  a  contract  as  H.'s  broker ;  secondly,  to  repay  to 
G.  his  loss  on  a  re-sale  of  goods  which  G.  had  purchased  for  H. 
in  his  own  name ;  it  was  hold  that  the  transaction  was  not  pro- 
tected by  the  Factors'  Act,  and,  semble,  that  both  liabilities  were 
antecedent  debts.^  It  was  claimed  that  this  case  came  precisely 
within  Jewan  v.  Whitworth  ;*  but  this  case  is  distinguished  from 
that,  inasmuch  as  in  Jewan  v.  Whitworth  there  was,  as  between 
the  pledgor  and  pledgee  of  the  goods  no  antecedent  liability,  and 
an  actual  advance  was  made  for  which  the  bill  of  lading  covering 
the  goods  was  pledged.  Here  there  was  no  new  advance  between 
the  parties,  but,  simply  an  antecedent  liability,  and  it  was  imma- 
terial, as  far  as  such  "  antecedent  liability  "  was  concerned,  whether 
it  had  or  had  not,  so  far  as  the  statute  was  concerned,  ripened 
into  a  debt.^ 

1  Jewan   v.   Whitworth,  L.   R.  2  Eq.  2  Portalis  v.  Tetley,  L.  K.  5  Eq.  140. 

692.     See,  also,  Learoyd  v.  Kohinson,  12  '  Macnee  v.  Gorst,  L.  R.  i  Eq.  315. 

M.  &  W.  745  ;  Luce  v.   Prescott,   1  Atk.  *  L.  R.  2  Eq.  692,  stated  ante. 

245  ;  Vancasteel  v.    Booker,  2  Ex.   691,  6  Under  the  Factors'  Act,  5  &  6  Vic. 

and,  per  Lord  St.  Leonards,  in  Navanl-  c.   39,  a  contract  with   an   agent  for  the 

shaw  u.    Brownrigg,    2   De   G.    M.   &   G.  pledge  of  the  goods  will  be  valid  as  against 

441,  450.  the  principal,  though  the  person  dealing 
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In  Kaltenbach  v.  Lewis,i  a  variety  of  questions  came  up  under 
the  Factors'  Acts.  The  following  are  the  points  involved,  and  the 
holdings  upon  them,  by  the  Court  of  Appeal,  varying  the  decision 
of  Vice-Chancellor  Bacon :  — 

K.,  in  Singapore,  was  in  the  habit  of  consigning  to  M.,  in  Lon- 
don, for  sale.  M.  employed  L.  and  P.,  London  brokers,  in  the  sale 
of  these  goods,  and  in  other  extensive  sales  and  purchases,  and 
died  in  May,  1880,  heavily  indebted  to  them  on  the  balance  of  his 
account.  Shortly  before  M.'s  death,  K.  had  consigned  cargoes  to 
M.  by  several  different  ships.  M.  put  them  in  the  hands  of  L.  and 
P.  for  sale,  and  pledged  to  them  the  several  bills  of  lading  for 
separate  advances  made  by  them  to  him  on  the  respective  cargoes. 
As  between  K.  and  M.,  these  pledges  were  unauthorized  and  im- 
proper; but  L.  and  P.  had  no  notice  of  any  impropriety.  One 
cargo  had  been  sold  before  M.'s  death,  but  not  delivered  nor  paid 
for.  The  others  remained  unsold  at  his  death,  and  were  not  sold 
until  after  the  commencement  of  an  action  by  K.  to  recover  them. 
L.  and  P.  claimed  a  general  lien  on  the  balance  of  the  proceeds 
of  all  the  cargoes  after  repayment  of  the  specific  advances,  resting 
their  claim  on  an  alleged  agreement  with  M.  to  that  effect  and  on 
mercantile  usage.  Held,  that  neither  such  agreement  nor  such 
usage  was  established  in  evidence,  and  that  if  it  had  been,  such 
a  general  lien  could  not  be  claimed  under  the  Factors'  Act ;  and 
held,  that  apart  from  the  Factors'  Act,  K.,  an  undisclosed  foreign 
principal,  could  not  sue  L.  and  P.  for  the  proceeds  of  goods  prop- 
erly sold  by  them  in  M.'s  lifetime,  or  if  he  could,  he  could  only 
sue  as  representing  M.,  and  subject  to  all  rights  of  set-off  available 
against  M.,  and  that,  therefore,  L.  and  P.  were  entitled  to  a  lien 
on  the  balance  of  the  proceeds  of  the  sold  cargo,  although  it  was 

with  the  agent  knows  him  to  he  only  an  direct  commnnication  of  that  fact  is  made 

agent   in   respect   of  the   goods   pledged,  to  him.     Lord  Tenterden,  in  so  deciding, 

provided  that  the  person  so  dealing  acts  said :   "  The  expression  of  the  statute  is, 

bond  fide   and   witliout    notice   that   the  that  a  party  is  to  be  entitled  to  its  protec- 

agent  is  acting  maid  fide  and  beyond  his  tion,  if  '  he  shall  not  have  notice,  by  the 

authority.     To  deprive  the  pledgee  of  the  documents  or  otherwise,'  that  the  pledger 

protection   of  the   act,  he  must  he  fixed  was  not  the  actual  and  bond  fide  owner  of 

with  knowledge  that  the  agent  is  acting  the  goods  pledged.     A  person  may  have 

maid  fide,    and   no   mere   suspicion   will  knowledge  of  a  fact  either  by  direct  com- 

amonnt  to  notice  ;  nor  will  the  knowledge  munication,  or  by  being  aware  of  circum- 

that  the  agent  has  power  to  sell  the  goods  stances  which  must  lead  a  reasonable  man, 

constitute  notice  that  he  has  not  power  to  applying  his  mind  to  them,  and  judging 

pledge  them.     Navanlehaw  v.  Brownrigg,  from  them,  to  the  conclusion  that  the  fact 

2  De  G.  M.  &  G.  441.     But  in  Evans  v.  is  so.     Knowledge  acquired   in   either  of 

Trueman,  1  Moo.   &  R.   10,  it  was  held,  these  ways  is  enough,  I  think,  to  exclude 

that  a  party  receiving  East  India  warrants  a  party  from  the  benefit  of  the  provisions 

from  a  factor  in  pledge  for  moneys  ad-  of  this  statute  :  slight  suspicion,  I  think, 

vanced    to     him,    cannot    retain     them,  will  not."     See  Gill  v.  Kymer,  5  Moore, 

under  6  Geo.   4,  c.    94,  against  the  true  503  ;  Haynes  v.    Foster,  2  Cr.  &  M.  237  ; 

owner,  if  from  the  circumstances  he  must,  Stedman  v.    Martinnant,   13   East,  427; 

as  a  reasonable  man,  have  known  them  Ex  parte  Skinner,  1  Deac.  &  Ch.  403. 
not  to  belong  to  the  factor  ;  although  no  i  24  Ch.  Div.  64. 
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not  delivered  or  paid  for  in  M.'s  lifetime.  And  held,  that  as  re- 
gards the  goods  unsold  at  M.'s  death,  K.  was  entitled  to  them 
subject  only  to  the  payment  of  the  sums  for  which  they  were  re- 
spectively specifically  pledged.  L.  and  P.  bought  goods  for  M., 
not  disclosing  the  fact  that  they  bought  as  agents  and  were  there- 
fore as  between  them  and  the  vendors  personally  liable  to  pay. 
On  the  day  before  the  day  of  payment  M.  asked  L.  and  P.  to  make 
him  an  advance  on  the  security  of  one  of  K.'s  cargoes,  to  enable 
him  to  pay  for  those  goods.  L.  and  P.  did  so,  and  the  goods  were 
thus  paid  for  through  L.  and  P.  They  knew  that  the  cargo 
pledged  did  not  belong  to  M.,  but  nothing  further;  and  they  did 
not  know  whether  the  goods  bought  by  M.  were  bought  on  his  own 
account  or  not.  Held,  that  as  M.  was  not  at  the  time  of  the  ad- 
vance indebted  to  L.  and  P.  in  respect  of  the  goods  bought,  though 
they  were  sureties  for  the  payment,  the  pledge  was  not  a  pledge  to 
secure  an  antecedent  debt  within  the  meaning  of  the  Factors'  Act, 
and  was  valid,  there  being  nothing  in  the  circumstances  to  give 
them  notice  that  M.  was  violating  his  duty  to  his  principal. ^ 

On  appeal  of  the  case  to  the  House  of  Lords,^  it  was  held,  in 
this  respect  affirming  the  decision  of  the  Court  of  Appeal,  that  the 
obligation  under  which  M.  lay  to  the  respondents  to  pay  the  de- 
posits and  thus  prevent  their  being  called  upon  to  pay  them,  did 
not  constitute  an  antecedent  debt  within  the  meaning  of  the  Pac- 

1  Lindley,  L.  J.,  in  delivering  the  judg-  sub-agent  in  effecting  the  sale  may  be 
ment  of  the  Court  of  Appeal,  thus  sum-  satisfied  by  set-off  or  in  any  other  manner 
marized  the  law  in  its  application  to  this  in  which  a  debt  may  be  discharged  as 
case.  He  says:  "The  present  case  may,  between  the  agent  and  sub-agent.  Here 
in  our  opinion,  be  shortly  summed  up  in  Meyer  was  authorized  to  employ  the  de- 
the  following  manner.  First,  a  person  fendants  in  his  own  name,  and  they  are 
receiving  goods  from  an  agent  can  ac-  therefore  entitled  to  satisfy  by  set-off  the 
quire  from  the  agent  all  such  title  as  the  debt  arising  from  the  sale  of  the  plaintiffs 
agent  had  in  the  goods  by  reason  of  lien  goods  during  Meyer's  lifetime.  Thirdly, 
for  advances  or  otherwise  ;  all  such  title  as  that  the  aathority  given  by  Meyer  to  the 
the  agent  had  express  authority  to  create,  defendants  to  sell  the  goods  was  with- 
and  all  such  title  as  the  agent  has  authority  drawn  by  his  death  and  the  commence- 
to  create  by  the  law  or  custom  of  the  country  ment  of  this  action,  and  consequently  that 
where  the  agency  is  to  be  exercised  ;  but,  in  respect  of  the  moneys  arising  from  the 
as  a  general  rule,  the  person  taking  such  salessubsequentto  these  events  the  defend- 
goods  can  get  no  better  title  than  one  or  ants  have  no  right  of  set-off.  The  plain- 
other  of  them.  Here  Meyer  had  no  inter-  tiffs  are,  therefore,  entitled  to  the  moneys 
est  in  the  goods  by  reason  of  advances  ;  produced  by  the  sale  of  the  goods  con- 
he  had  no  express  authority  to  pledge  the  signed  by  the  Soteria,  Lansdowne,  and 
goods  for  his  own  debt ;  no  custom  has  Glen  Callach,  after  deducting  from  those 
been  proved  authorizing  him  so  to  do  moneys  respectively  the  sums  of  £200  and 
even  if  it  were  valid  ;  and,  consequently, the  £800  advanced  by  the  defendants  on  these 
defendant's  only  title  as  regards  the  goods  goods  respectively.  As  regards  the  claim 
is  under  the  Factors'  Acts.  Secondly,  al-  of  the  plaintiffs  to  the  proceeds  of  the 
though  an  agent  authorized  to  receive  goods  consigned  by  the  Beaconsfield,  the 
money  for  a  disclosed  principal  can  only  Antenoe,  and  the  Comus,  the  action  must 
validly  receive  it  in  cash  and  disengaged  be  dismissed."  Kaltenbach  v.  Lewis,  24 
from  any  other  relations  between   payer  Ch.  Div.  54,  83. 

and  payee,  an  agent  for  sale  authorized  to  ^  Kaltenbach  v.   Lewis,  10  App.  Cas. 

employ  in  his  own  name  a  broker  or  other  617. 
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tors'  Act,  5  and  6  Vic,  c.  39,  §  3,  and  that  the  pledges  were  made 
in  respect  of  bond  fide  advances,  and  not  of  antecedent  debts,  and 
were  valid  against  the  appellants.  But,  with  reference  to  the 
goods  which  had  been  sold  for  M.  by  the  respondents,  but  not 
delivered  to  the  purchasers  nor  paid  for  when  M.  died  insolvent 
indebted  to  the  respondents  on  general  account,  the  House  of 
Lords  held,  reversing  in  this  respect  the  decision  of  the  Court  of  Ap- 
peal, that,  after  repayment  of  the  respondent's  advance,  the  surplus 
proceeds  of  sale  belonged  to  the  appellants  ;  that  the  appellants 
could  sue  the  respondents  for  such  surplus,  whetlier  on  the  ground 
of  privity  of  contract,  or  on  the  ground  of  property,  or  under  the 
Factors'  Act,  5  and  6  Vic,  c.  89,  §  7.^ 

S.,  who  had  for  many  years  traded  as  a  timber  merchant  in  his 
own  name,  entered  into  an  agreement  with  F.  &  Co.,  who  were 
also  timber  merchants,  to  carry  on  his  business  thenceforth  as 
their  agent  at  a  remuneration  by  way  of  a  share  of  profits.  The 
business  was  thenceforth  carried  on  under  this  agreement,  but  in 
the  name  of  S.,  as  before.  S.  dealt  with  the  timber  in  his  posses- 
sion as  if  he  were  the  absolute  owner  of  it  (except  as  between 
himself  and  F.  &  Co.),  and  there  was  nothing  done  to  inform  the 
outside  world  of  the  change  which  had  taken  place.  In  the  course 
of  the  business  F.  &  Co.  drew  bills  on  S.,  which  he  accepted  in 
his  own  name,  to  be  protected  by  F.  &  Co.  Both  F.  &  Co.,  and 
afterwards,  S.,  filed  liquidation  petitions.  Before  S.'s  liquidation, 
F.  &  Co.'s  trustee  demanded  the  timber  in  his  hands,  which  was 
refused.  Held,  that,  to  the  extent  of  the  current  bills  S.'s  estate 
had  a  lien  on  the  timber ;  and,  semhle,  the  reputed  ownership 
clause  applies  to  goods  in  the  hands  of  a  factor,  unless  the  rela- 
tion of  principal  and  factor  is  notorious.^ 

An  agent  "  intrusted  with  and  in  possession  of "  goods,  or  of 
the  documents  of  title  to  goods,  within  the  Factors'  Acts,  is  a 
person  who  is  intrusted  as  agent  for  sale ;  and,  consequently,  one 
whose  authority  has  been  revoked  cannot  make  a  valid  pledge  of 
goods  which  had  been  intrusted  to  him  for  sale,  but  which  he  has 
wrongfully  retained  after  his  authority  had  been  revoked,  and 
the  goods  demanded  from  him  by  his  principal.^ 

1  See    New    Zealand    &    Australian  Div.   795.      See  In  re  Pavy's,   &c.  Co.  1 

Land  Co.  v.  Watson,  5  Q.  B.   Div.   474  ;  Ch.  Div.   631  ;    Ex  parte  Watkins,  L.  R. 

7  Q.   B.  Div.   374  ;   Duclos    o.    Eyland,  8  Ch.  520,  528  ;  Ex.parte  Boden,  28  L.  T. 

cited  in  note  to  Gill  v.  Kymer,  5  Moo.  N.  s.  174  ;    Bock  v.  Gorrisen,  2  De  G.  F. 

518  •  Moore  v.  Clementson,  2  Camp.  22  ;  &  J.   434  ;   Ex  parte  Moldaut,  3  Dea.  & 

Mildred  v.   Maspons,    8   App.   Cas.   874  :  Ch.  351  ;    In  re  Kulberg,   9  L.  T.  n.  s. 

Leuckartt).  Cooper,  3  Scott,  521  ;  Learoyd  460  ;   Ex  parte  Ward,  L.  E.  8  Ch.  144  ; 

V.  Robinson,  12  M.  &  W.  745  ;  Phillips  Ex  parte  Montagu,  1  Ch.  Div.  654. 
V.   Heath,   6  M.   &  W.  572  ;  Macnee  v.  »  Fuentes  v.   Montis,   L.   E.   3  C.   P. 

Gorst   L.'r.  4  Eq.  315.  268  ;  affirmed,  on  appeal,  in  the  Exchequer 

»  in  re  Fa  wens,  Ex  parte  Buck,  3  Ch.  Chamber ;    L.   R.   4  C.   P.    93.      A.,  a 

vol..  1.  41 
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A  warehouse  keeper  who  has  goods  deposited  with  him  as  such 
is  not  "  an  agent  intrusted  with  the  possession  "  of  them,  within 
the  Factors'  Act  (5  &  6  Vic.  c.  39),  although  he  is  also  a  broker, 
and  is  usually  employed  to  sell  the  goods,  but  always  upon  specific 
instructions  for  that  purpose  received  from  the  principal.^ 

In  this  case,  one  Slee  carried  on  the  business  of  a  sheep's  wool 
broker  in  Liverpool,  and  also  that  of  a  warehouse-keeper.  In  his 
capacity  of  warehouse-keeper  he  was  in  the  habit  of  receiving 
from  the  plaintiffs,  merchants  in  London,  bills  of  lading  for 
sheep's  wool  and  goats'  wool,  to  arrive  in  Liverpool,  which,  when 
landed,  was  deposited  in  his  warehouses  under  directions  to  send 
the  plaintiff  a  report  and  valuation,  but  he  was  not  a:utliorized  to 
sell  without  specific  instructions.  The  sheep's  wool  so  deposited 
with  him  was  usually  sold  by  Slee,  and  the  proceeds  received  by 
him  for  the  plaintiffs.  The  goats'  wool  Slee  never  sold,  he  not 
being  a  goats'  wool  broker.  Having  wools  of  the  plaintiffs  of  both 
descriptions  in  his  warehouse,  but  not  having  received  any  instruc- 
tions as  to  the  sale  of  either,  Slee  professed  to  pledge  the  whole 
with  the  defendants,  bankers  in  Liverpool,  by  a  letter,  in  which 
he  undertook  to  hold  them  as  trustee  for  the  defendants,  bankers 
in  Liverpool,  to  secure  the  sum  advanced.  It  was  held  by  the 
Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Com- 
mon Pleas,  that  Slee  was  not,  as  to  any  of  the  wools  so  agreed  to 
be  pledged,  "  an  agent  intrusted  with  the  possession  "  within  the 
Factors'  Act.^ 

factor,  after  depositing  dock-warrants  Baines  v.  Swainson,  4  B.  &  S.  270  ;  Kings- 
with  the  defendant  as  a  security  for  an  ford  o.  Merry,  11  Ex.  577  ;  1  H.  &  N. 
advance  of  money,  withdrew  them  from  603  ;  Trueman  v.  Loder,  11  A.  &  E.  589  ; 
the  defendant's  hands,  and  substituted  Greening  v.  Clark,  i  B.  &  C.  316  ;  Taylor 
other  dock-warrants  for  silk  belonging  to  v.  Kymer,  3  B.  &  Ad.  320.  Under  th« 
the  plaintiff,  the  defendant  having  no  old  law,  a  factor  intrusted  with  goods  or 
notice  that  A.  was  not  the  true  owner,  their  symbols  for  the  purpose  of  sale, 
It  was  held,  that  this  transaction  was  not  could  not  lawfully  pawn  either  ;  and  if 
protected  by  the  second  section  of  the  he  did,  the  owner  might  recover  them  from 
Factors'  Act  (6  Geo.  4,  c.  94),  there  being  the  pawnee,  although  the  latter  might 
no  advance  of  money  on  the  faith  of  snch  have  had  no  notice  that  the  factor  was 
warrants  ;  and  that  the  plaintiff  might  not  the  true  owner.  Paterson  v.  Tash, 
recover  the  value  of  such  silk  in  trover.  2  Str.  1178  ;  15  East,  44.  And  see 
Bonzi  V.  Stewart,  4  M.  &  G.  295.  It  was  Danbigny  v.  Duval,  5  T.  R.  604 ;  De- 
held  by  the  Court  of  Exchequer  in  Phillips  Bouchot  V.  Goldsmid,  5  Ves.  211;  Mar- 
V.  Huth,  6  M.  &  W.  572,  and  afterwards  tini  v.  Coles,  1  M.  &  S.  140  ;  Shipley  v. 
by  the  Exchequer  Chamber  and  the  House  Kymer,  lb.  484;  Solly  t/.  Bathbone,  2 
of  Lords  in  Hatfield  v.  Phillips,  9  M.  &  M.  &  S.  298  ;  Cockran  v.  Irlam,  lb. 
W.  647;  12  CI.  &  F.  343,  that  it  does  not  301,  n.  ;  Barton  v.  WiUiams,  5  B.  & 
necessarily   follow  that  the  factor  is    in-  Aid.  395. 

trusted    merely   because   he   is   found   in  '  Cole  v.  North  "Western  Bank,  L.  E. 

possession  of  the  symbol  of  title  :  it  must  9  C.  P.  470  ;   affirmed,  on  error,   by  the 

be   shown   that   the   principal    really  in-  Exchequer  Chamber,  L.  R.  10  C.  P.  354. 

tended  that  the  factor  should  be  possessed  ^  The  principle  upon  which   the  case 

of  the  goods  at  the  time  he  pledges  them,  was  decided  is  contained  in  the  following, 

And  see  Smart  v.  Sanders,  5  C.  B.  895  ;  by  Blackburn,  J.    Ibid.    372.    He  says  : 

Jenkins   v.    Usbome,    7   M.    &   G.    678;  "  The  general  rule  of  law  is,  that,  where 

Monk  V.  Whittenbury,  2  B.  &  Ad.  484  ;  a    person    is    deceived   by   another  into 
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In  1866,  Vickers  of  Manchester,  ordered  800  tons  of  pig-iron 
from  the*  Carron  Company ;  and  while  they  held  it  at  his  disposal, 

believing  he  may  safely  deal  with  prop- 
erty, he  bears  the  loss,  unless  he  can  show 
that  he  was  misled  by  the  act  of  the  true 
owner.  The  legislature  seem  to  us  to  have 
wished  to  make  it  the  law,  that,  wliere  a 
third  person  has  intrusted  goods  or  the 
documents  of  title  to  goods  to  an  agent, 
who  in  the  course  of  such  agency  sells  or 
pledges,  he  should  be  deemed  by  that  act 
to  have  misled  any  one  who  bond  fide  deals 
with  the  agent  and  makes  a  purchase  from 
or  an  advance  to  him  without  notice  that 
he  was  not  authorized  to  sell  or  to  procure 
the  advance.  And  we  think  that,  if  this 
was  the  intention,  it  was  carried  out  by 
the  enactments.  "We  do  not  think  that  it 
was  wished  to  make  the  owner  of  goods 
lose  his  property,  if  he  trusted  the  pos- 
session to  a  person  who  in  some  other 
capacity  made  sales,  in  case  that  person 
sold  them.  If  such  was  the  wish  of  those 
who  framed  the  act,  we  think  they  have 
not  used  language  sufficient  to  express  an 
intention  so  to  enact." 

In  Wilkinson  v.  King,  2  Camp.  335, 
the  owner  of  goods  sent  them  to  a  wharfin- 
ger, where  goods  of  the  same  sort  were 
usually  sold.  The  wharfinger,  without 
any  authority,  sold  them  to  a  bond  fide 
purchaser  who  duly  paid  for  them.  Lord 
EUenborough  held  that  trover  would  lie 
against  the  purchaser,  for  the  goods,  as 
the  sale  did  not  change  the  property  in 
them,  and  observed  that  to  hold  otherwise 
would  give  wharfingers  the  domiuion  over 
all  goods  intrusted  to  them.  This  deci- 
sion was  adhered  to  by  Lord  EUenborough 
in  subsequent  cases,  after  full  argument. 
See  note  to  Ibid.  336.  This  case  was  cited 
in  Pickering  v.  Busk,  15  East,  38,  where 
a  purchaser  of  hemp  lying  at  wharves  in 
London,  had,  at  the  time  of  his  purchase, 
the  hemp  transferred  in  the  wharfinger's 
books  into  the  name  of  the  broker  who 
effected  the  purchase  for  him,  and  whose 
ordinary  business  it  was  to  buy  and  sell 
hemp.  This  was  held  to  give  the  broker 
an  implied  authority  to  sell  It,  and  that 
his  sale  and  receipt  of  the  money  hound 
his  unknown  principals.  So,  if  it  be 
transferred  into  the  name  of  "  P.  or  S. ;  " 
that  is,  of  the  principal  or  broker.  Lord 
EUenborough,  in  this  case,  distinguished 
Wilkinson  v.  King,  2  Camp.  335,  as  a 
case  of  a  wharfinger,  whose  proper  business 
was  not  to  sell,  and  to  whom  the  goods 
were  sent  for  the  mere  purpose  of  custody. 
In  holding,  in  Pickering  v.  Busk,  15  East, 
43,  that  the  broker  had  been,  by  the 
express  acts  of  the  owner  of  the  goods, 
clothed  with  an  implied  authority  to  sell 
them,   Lord    EUenborough    showed  that 


such  a  case  was  one  where  "  the  apparent 
authority  is  the  real  authority  ;  "  thus, 
"  Strangers  can  only  look  to  the  acts  of 
the  parties,  and  to  the  external  indicia  of 
property,  and  not  to  the  private  commu- 
nications which  may  pass  between  a  prin- 
cipal and  his  broker  ;  and  if  a  person 
authorize  another  to  assume  the  apparent 
right  of  disposing  of  jiroperty  in  the  ordi- 
nary course  of  trade,  it  must  be  presumed 
that  the  apparent  authority  is  the  real 
authority.  I  cannot  subscribe  to  the  doc- 
trine, that  a  broker's  engagements  are 
necessarily  and  in  all  cases  limited  to  his 
actual  authority,  the  reality  of  which  is 
afterwards  to  be  tried  by  the  fact.  It  is 
clear  that  he  may  bind  his  principal  within 
the  limits  of  the  authority  with  which  he 
lias  been  apparently  clothed  by  the  prin- 
cipal in  respect  of  the  subject-matter ; 
and  there  would  he  no  safety  in  mercan- 
tile transactions  if  he  conld  not.  If  the 
principal  send  his  commodity  to  a  place, 
where  it  is  the  ordinary  business  of  the 
person  to  whom  it  is  consigned  to  sell,  it 
must  be  intended  that  the  commodity  was 
sent  thither  for  the  purpose  of  sale.  If 
the  owner  of  a  horse  send  it  to  a  repository 
of  sale,;  can  it  be  implied  that  Be  sent  it 
thither  for  any  other  purpose  than  that  of 
sale  ?  Or  if  one  send  goods  to  an  auction - 
room,  can  it  be  supposed  that  he  sent 
them  thither  merely  for  safe  custody  ? 
Where  the  commodity  is  sent  in  such  n 
way  and  to  such  a  place  as  to  exhibit  an 
apparent  purpose  of  sale,  the  principal 
will  be  bound,  and  the  purchaser  safe.  .  .  . 
The  sale  was  made  by  a  person  who  had 
all  the  indicia  of  property  ;  the  hemp 
could  only  have  been  transfeiTed  'into  his 
name  for  the  purpose  of  sale  ;  and  the 
party  who  has  so  transferred  it  cannot 
now  rescind  the  contract.  If  the  plaintiff 
had  intended  to  retain  the  dominion  over 
the  hemp,  he  should  have  placed  it  in  the 
wharfinger's  books  in  his  own  name."  So, 
in  Parker  v.  Patrick,  5  T.  R.  175,  it  was 
held,  that  where  the  owner,  who  had 
enabled  another  person  to  deal  with  the 
goods  as  his  own,  must  abide  the  con- 
sequence if  any  loss  occur  by  third  persons 
dealing  with  such  apparent  owner. 

The  case  of  Phillips  (/.  Huth,  6  M.  & 
W.  572,  is  a  valuable  one  in  the  matter. 
There,  the  plaintiffs,  owners  of  a  cargo  of 
tobacco,  on  the  arrival  of  the  vessel  placed 
the  bill  of  lading,  indorsed  in  blank,  in 
the  hands  of  W.,  as  their  factor,  for  sale. 
W.  entered  the  goods  at  the  custom-house 
in  his  own  name,  and,  before  the  cargo 
was  weighed,  and  without  the  plaintiffs' 
knowledge,  obtained  a  dock-warrant  for  it 
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he  employed  Campbell  Brothers,  of  Glasgow,  to  sell  it  for  him.    On 
March  26, 1866,  they  wrote  to  him  :   "  We  can  now  get  you  your 


ill  his  own  name.  W.  had  previously 
agreed  with  the  defendants  for  the  ad- 
vance to  him  (W.),  o(  £20,000,  on  the 
deposit  of  other  dock-warrants  as  a  security. 
The  defendants,  thinking  that  security  in- 
sufficient, refused  to  advance  more  than 
£12, 000 ;  whereuponj  W.  pledged  with  them 
the  dock-warrant  of  the  plaintitfs'  tobacco, 
as  ii  security  for,  and  obtained  thereon, 
the  remaining  £8000  ;  the  jury  finding 
that  the  plaintiffs  intrusted  the  warrants 
to  W.,  and  that  defendants,  in  making 
the  advances  to  W.  believed  that  he  was 
the  true  owner  of  the  tobacco.  It  was 
held  that,  under  the  circumstances,  it  did 
not  sufficiently  appear  that  W.  was  in- 
trusted with  this  dock-warrant,  within  the 
meauing  of  the  Factors'  Act,  6  Geo.  4, 
c.  94,  §  2,  and,  therefore,  that  the  plaintitt's 
were  entitled  to  recover  from  the  defend- 
ants the  proceeds  of  the  tobacco,  which 
was  sold  by  the  defendants,  on  W.'s  be- 
coming bankrupt.  In  order  to  make  the 
factor  a  party  intrusted  with  the  dock- 
warrant,  within  the  meaning  of  the  act, 
it  must  appear  that  the  owner  of  the 
goods  intended  that  the  factor  should  be 
possessed  of  it  at  the  time  of  the  pledge, 
or  that  he  should  exercise  the  power,  which 
the  possession  of  the  bill  of  lading  gave 
him,  of  obtaining  the  dock-warrants  when- 
ever he  in  his  discretion  might  think  lit. 
The  law  is  so  well  laid  down  by  Parke,  B., 
in  delivering  the  judgment  of  the  court, 
and  tlie  reasoning  is  so  applicable,  not 
only  to  questions  under  the  Factors'  Acts, 
but  as  to  the  principles  governing  the  rela- 
tion of  principal  and  agent  generally,  that 
we  quote  from  the  judgment  at  length. 
Parke,  B,,  says  :  "Before  the  passing  of 
the  6  Geo.  4,  c.  94,  commonly  called  the 
Factors'  Act,  or  rather  the  previous  Fac- 
tors' Act,  the  4  Geo.  4,  c.  83,  it  was  clearly 
settled,  that  a  factor,  or  agent  for  sale, 
liad  no  power  to  pledge,  whether  he  was 
in  possession  either  of  the  goods  them- 
selves, or  of  the  symbol  of  the  goods,  and 
even  though  the  symbol  might  bear  on 
the  face  of  it  some  evidence  of  the  prop- 
erty being  in  himself,  as  in  the  case  of  a 
bill  of  lading,  in  which  he  was  the  con- 
signee or  indorsee.  This  was  in  accord- 
ance with  the  general  rule,  that  he  who 
deals  with  one  ex  mandate  can  obtain 
from  him  no  better  title  than  his  mandate 
enables  him  to  bestow.  [This,  notice,  is 
at  common  law,  and  is  entirely  opposed  to 
the  unsound  doctnne  laid  down  in  the 
Kew  York  case  of  Armour  v.  Michigan 
Central  R.  R.  Co.,  65  N.  Y.  Ill,  which  we 
have  discussed  so  fully,  posil,Vol.  II.,  Book 
III.,  Part  I.]    But  this  rule  was  thought 


by  some  to  be  attended  with  hardship  on 
merchants  and  others  dealing  with  factors, 
on  the  faith  of  their  being  principals ;  and 
the  legislature,  by  the  4  Geo.  4,  first  re- 
laxed this  rule,  and  by  the  6  Geo.  4,  ex- 
tended that  relaxation.  The  question  turns 
upon  the  second  section  of  the  6  Geo.  4, 
which  provides,  that  any  person  intrusted 
with  and  in  possession  of  any  bill  of  lad- 
ing, dock-warrant,  etc.,  shall  be  deemed 
and  taken  to  be  the  true  owner  of  the 
goods  described  and  mentioned  in  these 
documents,  so  far  as  to  give  validity  to 
any  contract  or  agreement  entered  into  by 
the  person  so  intrusted  and  in  possession, 
with  any  other  person,  for  the  sale,  dis- 
position, deposit,  or  pledge  of  such  goods, 
as  security  for  any  money,  or  negotiable 
instrument,  advanced  or  given  by  such 
other  person,  on  the  faith  of  such  docu- 
ment,  provided  he  shall  not  have  notice 
by  the  document  or  otherwise  that  the 
person  so  intrusted  shall  not  be  the 
true  owner.  It  is  very  clear  that  this 
section  relaxes  the  rule  of  the  common 
law,  only  with  respect  to  those  who 
deal  with  persons  who  are  not  merely 
in  possession  of,  but  are  also  intrusted 
with  the  symbol  of  property.  How- 
ever great  the  hardship  may  be  on  in- 
nocent persons,  and  whatever  they  may 
have  supposed  from  finding  another  in 
possession  of  a  document  bearing  the  in- 
dicia of  property  in  itself,  still  the  statute 
does  not  apply,  and  they  can  acquire  no 
title  by  virtue  of  it.  unless  the  document 
has  been  intrusted  to  that  person.  If  the 
legislature  had  intended  to  make  the  sim- 
ple possession  of  such  instruments  suffi- 
cient to  enable  the  party  having  them  to 
make  a  good  title,  they  no  doubt  would 
have  so  provided.  If  they  had,  the  innocent 
party  dealing  with  them  would  have  been 
protected,  but  the  innocent  owner  would, 
in  that  case,  have  suffered,  if  the  docu- 
ment had  been  taken  from  him  by  felony 
or  fraud.  But  by  providing  that  a  person 
should  be  intrzisted  as  well  as  in  posses- 
sion, the  inconvenience  is  obviated.  The 
statute  applies  only  to  written  documents 
relating  to  goods,  and  not  to  goods  them- 
selves ;  and  for  this  reason,  —  these  docu- 
ments may  be  made  to  designate  the 
owner's  name,  which  the  goods  them- 
selves, generally  speaking,  cannot  ;  and 
it  is  clear  that  the  legislature  intended 
that  those  persons  only  should  suffer  by 
the  frauds  of  their  agents,  who  have  in- 
trusted them  with  the  evidence  of  title, 
and  omitted  to  take  those  precautions 
which  might  have  prevented  them  from 
deceiving    others.       It   is    therefore    ne- 
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price."     He  agreed  ;   and  on  the  28th,  sent  them  an  order  in  the 
following   terms  :   "  To  the  Carron  Company.    Please  deliver  to 


cessary,  in  order  to  give  effect  to  this 
clause,  that  the  owner  should  have  'm- 
triisted'  the  factor  with  the  document  ; 
not  that  it  is  necessary  that  the  owner 
should  have  Iiad  personal  possession  of 
the  document,  so  as  to  be  ahle  to  mark  it 
with  his  own  name,  and  himself  delivered 
it  to  the  factor  ;  for  if  his  own  agent, 
general  or  special,  puts  it  into  the  hands 
of  the  factor  with  the  factor's  name  on  it, 
or  if  the  factor  he  instructed  by  the  owner 
to  obtain  the  document  in  that  state,  and 
does  so,  no  doubt  he  is  '  intrusted  '  by  the 
owner  with  it,  witliin  the  meaning  of  the 
act.  But  iiL  order  to  constitute  an  intrust- 
ing  of  such  a  document,  it  is  necessary 
that  the  owner  should  have  intended  the 
factor  to  possess  it  in  that  form,  at  the 
time  when  he  had  the  possession.  In- 
trusting  with  the  document  is  essentially 
different  from  enabling  a  person  to  become 
possessed  of  it,  —  from  giving,  him  the 
means  of  obtaining  it.  An  instance  of 
the  difference  was  well  put  in  the  argu- 
ment, when  it  was  said,  that  one  who 
gives  another  the  key  of  his  bureau  to  get 
out  one  paper,  may  enable  him  to  procure 
any  other  that  he  pleases  to  take,  but  does 
not  intrust  him  with  it.  It  is  not  enough, 
therefore,  to  show  that  the  plaintiffs  em- 
powered W.  to  possess  himself  of  the  war- 
rants whenever  he  chose  ;  it  must  be 
shown  that  the  plaintiffs  really  intended 
that  the  factors  should  be  possessed  of 
them  at  the  time  they  pledged  them  ;  or 
it  must  be  shown  that  the  plaintiffs  meant 
them  not  merely  to  have  the  power  which 
the  possession  of  the  bill  of  lading  would 
give,  —  of  getting  the  warrants  when  they 
liked,  —  but  to  exercise  that  power  by  ob- 
taining them  whenever,  in  their  discretion, 
they  might  think  fit.  If  either  of  these 
intentions  were  proved,  it  would  be  suffi- 
cient ;  but  if  the  factors  were  proved  to 
be  in  possession  of  the  warrants,  under 
such  circumstances  as  that  the  plaintiffs, 
if  they  had  been  informed  of  that  fact, 
might  justly  have  said,  '  We  never  meant 
this,'  it  is  impossible  to  say  that  they  in- 
trusted the  factors  with  these  warrants. 
The  principals  can  never  be  deemed  to 
have  intrusted  the  agents  with  a  document 
which  the  agents  obtained  in  breach  of 

(a)  It  is  noteworthv  that  the  plaintiffs 
in  this  case,  and  in  Hatfield  u.  Phillips, 
12  CI.  &  F.  359,  as  stated  by  the  Lonl 
Chancellor  in  the  House  of  Lords,  were 
foreign  principals,  but  this  did  not  affect 
their  right,  against  the  wrong  acts  of 
their  domestic  agents,  to  follow  their  prop- 
erty in  the  hands  of  innocent  third  par- 


their  trust  against  the  intention  of  their 
principals,  in  violation  of  their  duty 
towards  them,  and  which  document  never 
would  have  existed  at  all,  if  it  had  not 
been  for  the  fraud  of  the  agents  against 
their  employers.  It  was  well  observed, 
that  it  is  impossible  to  suppose  a  confi- 
dence reposed  by  the  employer  with  re- 
spect to  a  document,  the  very  existence  of 
which  is  a  fraud  upon  him.  It  is,  no 
doubt,  true,  that  the  fact  of  the  delivery 
of  the  bills  of  lading  for  the  purposes  of 
entering  the  cargoes,  of  obtaining  the  war- 
rants, is,  as  was  insisted,  some  evidence  of 
the  intention  of  the  plaintiffs,  that '  the 
factors  should  have  those  warrants  at  some 
time,  or  that  the  plaintiffs  meant  them  to 
take  them  when  they  pleased  ;  but  it  is 
evidence  merely  ;  and  independently  of 
the  objection  insisted  upon  on  the  part  of 
the  plaintiffs,  that  the  construction  of  the 
act  of  Parliament  ought  to  have  been 
more  fully  explained  to  the  jurj',  we  think 
that  if  it  had  been,  the  finding  of  the 
jury  upon  that  evidence  in  this  case  is  not 
satisfactory."  The  rule  for  setting  aside 
the  verdict  for  the  defendants,  and  for  a  new 
trial,  was  accordingly  made  absolute,  {a) 

Phillips  V.  Huth,  6  M.  &  W.  672,  was 
affirmed  in  Hatfield  v.  Phillips,  9  M.  & 
"W.  647,  in  the  Exchequer  Chamber,  and 
by  the  House  of  Lords,  Hatfield  v.  Phil- 
lips, 12  CI.  &  F.  343.  After  this  deci- 
sion, the  statute  5  &  6  Vic.  c.  39,  was 
passed.  In  Lamb  v.  Attenborough,  1  B. 
&  S.  831,  it  was  held  that  the  Factors' 
Acts,  6  Geo.  4,  c.  94,  and  5  &  6  Vic. 
c.  39,  do  not  apply  to  the  case  of  master 
and  servant ;  and,  therefore,  where  a  wine 
merchant  gave  authority  to  his  clerk  to 
sigu  delivery  orders  in  his  master's  name, 
and  receive  dock-warrants  in  his  own, 
which  he  likewise  authorized  him  to 
pledge  for  the  purposes  of  the  master's 
business,  the  clerk  having  fraudulently 
deposited  some  of  these  dock-warrants 
with  a  pawnbroker  as  a  security  for  money 
bond  fide  lent  to  him,  it  was  held  that  the 
clerk  was  not  an  agent  within  the  Factors' 
Acts,  and,  consequently,  that  the  merchant 
was  entitled  to  recover  the  dock-warrants 
from  the  pawnbroker,  (b) 

But,  in  Baines  v.  Swainson,  4  B.  &  S. 

ties,  precisely  as  they  might  have  done  if 
they  had  been  home  principals. 

(6)  We  would  mention  here,  en  passanf, 
that  this  class  of  cases,  too,  shows  the  un- 
soundness of  the  New  York  case  of  Ar- 
mour V.  Michigan  Central  R.  R.  Co.,  65 
N.  Y.  Ill,  and  the  utter  fallacy  of  the 
principle  relating  to  the  law  of  principal 
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Messrs.  Campbell  Brothers."  Campbell  Brothers,  instead  of 
employing  the  document  for  the  purpose  of  giving  delivery  to 
the  supposed  purchaser,  represented  it  as  their  own,  and  asked 
Hertz  of  Glasgow  to  make  them  an  advance  upon  it.  Hertz  de- 
clined till  the  document  should  be  stamped,  and  a  place  of  deliv- 
ery inserted  by  Vickers.  These  requirements  having  been  satis- 
fied by  Vickers,  the  Carrou  Company  wrote  to  Hertz,  saying: 


270,  the  plaintiffs,  cloth  raaimfaoturera, 
were  applied  to  by  E.,  who  was  a  factor 
and  commission  agent,  for  a  sample  of 
their  cloths,  on  the  representation  that 
he  could  get  them  a  purchaser.  The 
sample  having  been  sent,  E.  afterwards 
told  the  plaintiffs  that  he  had  got  them 
an  order  for  a  certain  number  of  ends  at  a 
stated  price.  The  plaintiffs  required  to 
know  the  firm,  and  S.  being  mentioned  as 
the  firm,  they  sent  the  ends  to  the  ware- 
house of  E. ,  who  was  to  pass  them  on  to 
S. ,  after  seeing  the  process  of  perching  per- 
formed  upon  them,  .for  which  he  was  to 
receive  a  commission  from  the  plaintiffs  of 
one  shilling  per  end.  E.  had  no  authority 
from  S.,  and  he  sold  the  goods  to  the  de- 
fendants, who  were  cloth  merchants,  and 
bought  them  bond  fide.  It  was  held  that 
E.  was  an  agent  "intrusted"  with  the 
cloths  within  the  meaning  of  the  Factors' 
Acts,  and  consequently  the  purchase  of 
them  from  E.  by  the  defendants  was  pro- 
tected. All  of  the  judges  distinctly  up- 
held Monk  V.  Whittenbury,  2  B.  &  Ad. 
484,  and  treated  it  as  an  existing  author- 
ity under  the  5  &  6  Vie.  c.  39.  See  per 
Lord  Coleridge,  in  Cole  v.  Northwestern 
Bank,  L.  E.  9  C.  P.  485.  The  distinction 
was  taken  by  Wigram,  V.  C,  in  Wood  v: 
Eowclitfe,  6  Hare,  183,  191,  approved  by 
Crompton,  J.,  in  Baines  v.  Swainson,  4  B. 
&  S.  270,  283,  as  the  right  distinction, 
that  the  act  applies  only  to  mercantile 
transactions,  and  not  to  the  case  of  ad- 
vances made  upon  the  security  of  furni- 
ture used  in  a  furnished  house  —  not  in 
the  way  of  trade  —  to  the  apparent  owner 
of  such  furniture,  such  apparent  owner 
afterwards  appearing  to  be  the  agent  in- 
trusted with  the  custody  of  the  furniture 

and  agent  on  which  that  case  was  de- 
cided. Cockburn,  C.  J.,  makes  this  very 
plain  where  he  says:  "I  entertain  no 
doubt  that  this  case  is  not  within  either 
of  the  Factors'  Acts  referred  to.  The  re- 
lation between  the  parties  here  was  that 
of  master  and  servant,  not  that  of  prin- 
cipal and  agent.  Bryant,  being  the  clerk, 
and  in  that  sense  the  servant,  of  the  plain- 
tiff, had  authority  to  sign  delivery  orders 
on  his  behalf,  and  give  them  to  persons 
dealing  with  the  plaintiff,  in  the  course  of 


by  the  true  owner.  Such  "  agent "  is  not 
an  agent  within  the  meaning  of  the  6  &  ti 
Vic.  c.  39.  This  case  also  follows  Monk 
V.  Whittenbury,  2  B.  &  Ad.  484,  as  a  de- 
cision as  applicable  to  the  Act  of  Victoria 
as  to  that  of  George  4.  And  see  Fuentes 
V.  Martis,  L.  E.  3  C.  P.  268  ;  L.  R.  4 
C.  P.  93  ;  George  v.  Clagett,  7  T.  E. 
359  ;  Kabone  v.  Williams,  lb.  360,  n. ; 
Senienza  v.  Brinsley,  18  C.  B.  N.  s. 
467;  Langton  u.  Waring,  lb.  N.  s.  315, 
329;  Vickers  v.  Hertz,  L.  E.  2  Sc.  Ap. 
113;  Portalis  v.  Tetley,  L.  R.  5  Eq.  140; 
Learoyd  v.  Eobiusou,  12  M.  &  W.  745  ; 
Navanlshaw  v.  Brownrigg,  2  De  G.  M.  & 
G.  441;  Higgensv.  Burton,  26  L.  J.  Ex. 
342  ;  Taylor  v.  Kymer,  3  B.  &  Ad.  320  ; 
Bonzi  o.  Stewart,  4  M.  &  G.  295  ;  Hey- 
man  v.  Flewker,  13  C.  B.  N.  s.  519  ;  Jen- 
kyns  V.  Usborne,  7  M.  &  G.  678  ;  McEwan 
V.  Smith,  2  H.  L.  Cas.  309  ;  Kriegsford 
«.  Meriy,  1  H.  &  N.  503  ;  Hardman  o. 
Booth,  1  H.  &  C.  803;  Sheppard  v.  Union 
Bank  of  London,  7  H.  &  N.  661.  A  sale 
or  pledge,  made  without  title  or  authority, 
does  not  at  common  law  pass  any  right  of 
property  in  chattels,  even  when  the  party 
by  whom  it  is  made  has  possession,  not 
merely  of  the  chattels  themselves,  but  of 
the  bills  of  lading  or  other  documents 
which  usually  accompany  the  title.  See 
McCombie  v.  Davis,  7  East,  5  ;  Dyer  v. 
Pearson,  3  B.  &  C.  38;  Fletcher  v.  Heath, 
7  B.  &C.  517;  Paterson  v.  Tash,  2  Str. 
1178  ;  Evans  v.  Truman,  2  B.  &  Ad.  886; 
Williams  v.  Barton,  3  Bing.  139  ;  Everett 
V.  Saltus,  15  Wend.  275  ;  20  Wend.  268  ; 
Williams  v.  Merle,  11  Wend.  84  ;  Leckey 
V.  McDermot,  8  S.  &  R.  500;  Easton  ti. 
Worthington,  5  S.  cSfc  B.  130. 


his  business  ;  and,  acting  on  that  author- 
ity, he,  in  fraud  of  his  principal,  assigned 
some  away.  The  plaintiff  would,  of  course, 
be  concluded  by  what  his  servant  did  hj 
his  authority,  but  he  is  bound  no  farther ; 
and,  consequently, when  we  find  these  dock- 
warrants  were  parted  with  by  his  servaiit 
without  his  authority,  they  still  remain  his 
property,  and  he  is  entitled  to  recover  them 
from  the  party  to  whom  they  were  pledged." 
Lamb  v.  Attenborough,  1  B.  &  S.  at  p.  835. 
See  post,  VoL  II.  Book  III.  Part  I. 
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"  We  have  placed  the  pig-iron  indorsed  by  Thomas  Vickers,  Esq., 
to  your  credit."  Hertz  thereupon  advanced  to  Campbell  Broth- 
ers three  distinct  sums,  amounting  in  all  to  £2400.  The  act  of 
Campbell  Brothers  was  a  gross  fraud  upon  Vickers,  who  knew 
nothing  of  the  transfer  to  Hertz,  although  he  had  unsuspectingly 
facilitated  its  accomplishment.  Campbell  Brothers,  having  be- 
come bankrupt,'absconded.  An  action  was  brought  in  Scotland 
by  Vickers  against  Hertz  for  the  delivery  of  the  iron.  In  Pochin 
V.  Robinows,^  the  Scotch  Court  of  Session  expressed  a  doubt  as 
to  whether  the  Factors'  Acts  applied  to  Scotland,  and  in  Vickers 
V.  Hertz  (not  reported  in  the  court  below),  not  relying  on  the 
Factors'  Acts,  but  following  their  own  decision  in  Pochin  v.  Rob- 
inows,  they  gave  judgment  for  the  defendant,  on  the  ground  that 
the  documents  which  had  been  placed  in  the  hands  of  Campbell 
Brothers  by  the  plaintiff,  had  put  them  in  possession  of  a  right 
which  they  were  entitled  to  transmit  to  others.  On  appeal  to  the 
House  of  Lords,  the  judgment  below  was  affirmed,  but  simply  on 
the  ground  that  the  Factors'  Acts  do  apply  to  Scotland,  and 
that  the  documents  in  this  case  come  expressly  within  the  third 
and  fpurth  sections  of  the  act,^  where  it  is  enacted  that,  "  Any 
agent  intrusted  with  the  possession  of  goods,  or  of  the  documents 
of  title  to  goods,  shall  be  deemed  and  taken  to  be  the  owner  of 
such  goods  and  documents,  so  far  as  to  give  validity  to  any  con- 
tract or  agreement  by  way  of  pledge,  lien,  or  security  bond  fide 
made  with  such  agent  so  intrusted ; "  and  "  that  any  order  for 
the  delivery  of  the  goods,  or  any  other  document  used  in  the  ordi- 
nary course  of  business  as  proof  of  the  possession  or  control  of 
goods,  shall  be  deemed  and  taken  to  be  a  document  of  title  within 
the  meaning  of  this  act.  "  ^ 

1  Ct.  of  Ses3.  Gas.  3d  series,  vol.  vii.  been  previously  set  apart  awaiting  the 
p.  622.  demand  for  delivery,  or  whether  the}' 
^  5  &  6  Vic.  c.  39.  were,  on  the  production  of  the  delivery 
'  Vickers  v.  Hertz,  L.  E.  2  Sc.  &  D.  orders,  separated  from  a  larger  quantity." 
Ap.  113.  Lord  Chelmsford  says  :  "  It  was  Lord  Westbury,  in  dealing  with  the  latter 
objected  that  the  delivery  orders  were  not  point,  said:  "Mr.  Justice  "Willes  is  re- 
withiu  the  acts,  because  there  were  no  ported  to  have  said  that  the  factor  must 
speciiio  goods  to  which  they  were  appli-  be  deemed  to  be  a  factor  for  the  sale. 
cable,  and  because  Campbell  Brothers  were  Fuentes  v.  Martis,  L.  K.  3  C.  P.  268. 
not  intrusted  with  the  delivery  orders  for  What  is  stated  in  the  act  is,  that  a  factor 
sale  of  the  goods  to  which  they  related,  who  is  intrusted  with  the  goods,  or  with  a 
There  appears  to  me  no  ground  for  these  document  of  title,  sliall  be  authorized  to 
objections.  The  orders  were  for  the  de-  deal  with  the  goods  in  a  particular  man- 
livery  of  specific  quantities  of  iron  which  ner.  And  then  the  fourth  section  goes  on 
had  been  previously  purchased  by  Vickers,  to  define  what  is,  meant  by  a  '  document 
and  which  he  was  entitled  to"  have  de-  of  title  ; '  and  the  definition  given  is  one 
livered  to  him  on  demand.  Upon  the  which  will  include  these  orders.  ^  What 
production  of  those  delivery  orders,  the  we  have  to  inquire,  therefore,  in  this  case 
quantities  of  iron  mentioned  in  them  is,  whether  the  factor  was  intrusted  by 
must  have  been  fortli coming  ;  and  it  the  owner  with  a  possession  of  a  document 
seems  to  me  to  have  been  perfectly  im-  of  title  entitling  the  factor  to  give  posses- 
material    whether    these    quantities   had  sion  of  the  goods.     That  undoubtedly  he 
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One  of  the  rules  of  the  Chicago  Board  of  Trade  provided  that 
in  purchases  or  sales  made  by  a  member  of  the  Board  of  Trade 
for  another,  other  persons  might  be  substituted  for  the  original 
purchaser  or  seller.  The  plaintiffs  bought  produce  for  the  de- 
fendant and  released  the  seller,  but  did  not  substitute  any  other 
person  in  the  place  of  the  seller  who  would  have  been  bound, 
under  the  rule,  to  the  purchaser,  in  the  same  manner  as  the  origi- 


was.  If  the  words  of  the  act  had  heen 
'factor  for  sale,'  I  should  have  been  of 
opinion,  undouljtedly,  that  that  meant 
one  who  has  contracted  to  sell,  but  has 
not  completed  the  sale  ;  but  has  received 
from  his  principal  a  document  of  title  in 
order  to  complete  the  sale,  and  who,  as 
the  recipient  of  that  order,  is  an  agent  for 
the  sale,  within  the  meaning  of  tho'se 
words.  .The  words  '  factor  for  sale,'  how- 
ever, are  not  found  in  the  act,  and  the 
question  simply  is  this :  Were  Campbell 
Brothers  intrusted  with  the  possession  of 
a  document  of  title  ?  Undoubtedly  they 
were  ;  and  therefore  they  were  authorized 
to  deal  with  the  document  in  favor  of 
Hertz  in  the  manner  they  have  done.  It 
is  perfectly  clear  that  Campbell  Brothers 
would  answer  the  description  of  factors 
intrusted  with  a  document  of  title,  al- 
though not  entitling  them,  on  the  face  of 
it,  to  transfer  it  by  indorsement.  The 
power  to  deal  with  the  document  is  a 
power  derived  from  the  enabling  clauses 
in  the  act,  and  does  not  require  for  that 
purpose  any  particular  form  of  indorse- 
ment beyond  that  which  enables  them  to 
be  designated  as  persons  intrusted  with 
the  possession  of  a  document  of  title." 
Vickers  v.  Hertz,  L.  R.  2  Sc.  &  D.  Ap.  at 
p.  117  ei  seq.  See  also,  for  the  Scotch  law, 
1  Bell's  Com.  p.  250. 

The  facts  in  Pochin  ^.  Robinows,  Ct. 
of  Sess.  Cas.  3d  ser.  vol.  vii.  p.  622,  are 
identical  with  those  in  Vickers  v.  Hertz, 
L.  E.  2  Sc.  &  D.  113.  The  former  case, 
as  intimated  above,  was  not  decided  under 
the  Factors'  Acts.  The  ground  of  the  de- 
cision was  one  relating  to  agency  gener- 
ally, and  was  to  the  effect  that  where  a 
man  intrusts  his  agent  with  the  actual 
possession  of  his  goods,  or  with  a  docu- 
ment by  which  possession  can  at  any  mo- 
ment be  obtained,  and  the  agent,  in  abuse 
of  his  trust,  raises  money  on  his  ostensible 
right  from  a  bond  fids  lender,  it  is  the  em- 
ployer of  the  agent  who  should  suffer  the 
loss,  and  not  the  innocent  third  party 
with  whom  the  agent  was  enabled  to  con- 
tract by  the  employer's  own  conduct.  In 
Vickers  v.  Hertz,  L.  R.  2  Sc.  &  D.  at 
p.  116,  Lord  Chelmsford  was  evidently  in 
doubt  as  to  the  soundness  of  the  decision 
in  Pochin  v.  Robinows  (supra),  indepen- 


dent of  the  effect  of  the  Factors'  Acts  ; 
and  we  think  that,  as  far  as  the  English 
law  is  concerned,  the  case  outside  of  the 
Factors'  Acts  is  even  more  than  doubtful, 
as  the  very  object  of  the  enactment  of  the 
Factors'  Acts  in  England  was  to  meet  ex- 
actly such  cases  as  those  of  Pochin  v. 
Robinows,  and  Vickers  v.  Hertz.  But,  as 
was  pointed  out  in  the  latter  case  by  Lord 
Colonsay  (at  p.  119),  while  the  case  came 
clearly  within  the  scope  of  the  Factors' 
Acts,  and  on  that  ground  was  well  de- 
cided, the  decision  was  also  in  accordance 
with  the  common  law  of  Scotland,  the 
Scotch  law  having  ' '  gravitated  in  that 
direction  for  a  considerable  time  previously 
to  those  statutes,  Mr.  Bell  laying  it  down 
expressly  that  a  factor  had  the  power  to 
pledge  his  principal's  property."  Bell,  in 
1  Com.  5th  ed.  483;  7th  ed.  517,  says  : 
"It  has  been  much  questioned,  both  on 
the  Continent  and  in  Great  Britain,  what 
power  a  factor  has  to  pledge  the  goods  of 
Iris  principal.  In  England,  at  common 
law,  he  had  no  such  power.  In  Scotland 
it  has  been  decided  that  he  has  the 
power,  to  the  effect  of  conferring  on  one 
who  lends  money  on  the  security  of  the 
goods,  an  unexceptionable  real  right ;  or, 
of  raising  to  a  sub-factor,  or  other  person 
receiving  the  goods  and  advancing  money 
on  them,  an  effectual  lien.  And,  on  this 
point,  the  law  of  England  has  by  statute 
been  placed  nearly  on  the  footing  of  the 
law  of  Scotland  ; "  citing  the  Factors'  Acts. 
And,  again  (5th  ed.  250,  7th  ed.  270), 
with  reference  to  the  doctrine  of  reputed 
ownership,  an  analogous  doctrine  as  to  the 
law  of  Scotland  is  laid  down ;  "  The  effect 
produced  in  England  by  the  statute  of  21 
James  1,  c.  19,  is  in  Scotland  accomplished 
by  the  operation  of  the  common  law  ;  and 
the  rule  may  he  stated  in  this  proposi- 
tion,—  that  where  one  is  unnecessarily,  or 
by  the  collusion  or  gross  negligence  of  the 
true  owner,  permitted  to  give  himself  an 
appearance  to  the  world  as  if  he  were  pro- 
prietor of  goods  and  wares  not  belonging 
to  himself,  and  this  by  exercising  acts  of 
ownership,  and  by  holding  a  possession 
seemingly  uncontrolled,  his  creditors  will 
be  entitled  to  proceed  against  the  goods  as 
if  they  really  belonged  to  him." 
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nal  seller,  there  being  no  other  substitution  of  a  contract  for  the 
cancelled  one  than  such  as  existed  in  the  minds  of  the  plaintiffs, 
to  which  no  outward  expression  was  given,  and  which  consisted 
merely  in  their  intention  to  thereafter  substitute  another  seller  to 
take  the  place  of  the  one  they  released.  The  court  held  that  this 
rule  means  that  when  a  commission  merchant  has  made  a  con- 
tract for  his  principal  with  a  third  person,  and  assumes  to  off- 
set or  cancel  the  contract,  he  should  substitute  therefor  another 
equivalent  contract  with  some  other  person  who  should  be  bound 
to  his  principal  for  its  performance.  The  purpose  of  the  rule 
being,  therefore,  to  provide  that  when  contracts  were  cancelled 
and  others  substituted,  the  commission  merchant,  as  well  as  the 
party  bound  in  the  substituted  contract  to  sell  or  buy,  should  be 
liable  to  the  other  party  for  its  performance.  The  rule  did  not 
authorize  the  commission  merchant  to  release  the  party  to  the 
original  contract  unless  he  provided  some  one  else  to  assume  the 
obligation ;  or,  as  the  rule  states  it,  "  substitute  some  person  or 
persons  for  the  one  from  or  to  whom  he  may  have  purchased  or 
sold  the  property  originally ; "  and  that  in  this  case  there  having 
been  no  'substitution,  —  no  contracts  to  take  the  place  of  those 
cancelled,  —  the  plaintiffs  could  not  recover.^ 

Parties  who  make  sales  themselves,  in  their  own  name,  at  their 
own  store,  and  on  commission,  having  possession  of  the  goods  as 
soon  as  the  sales  are  made,  and  delivering  them  to  their  cus- 
tomers, are  commission  merchants  as  contradistinguished  from 
mere  brokers  or  agents,  and  were  held  liable,  under  the  Internal 
Revenue  Act  of  1866,^  to  be  liable  to  a  tax  as  "  wholesale  dealers," 
and  did  not  come  within  the  clause  of  the  act  which  imposed  a 
lighter  tax  on  "  commercial  brokers."  ^ 

A  factor  who  has  made  advances  on  cotton,  claiming  it  in  the 
Court  of  Claims,  under  the  Abandoned  and  Captured  Property 
Act,*  as  he  has  only  a  special  property  in  it  to  the  amount  of  his 
advances,  can  only  recover  to  the  extent  of  his  interest  in  the 
cotton,  to  which  extent  he  is  considered  as  the  "  owner  "  within 
the  meaning  of  the  act;  but  as  to  the  amount  beyond  his  ad- 
vances, that  is  in  the  general  owner,  in  respect  to  whom  the 
United  States  has  the  full  defences  of  set-off,  disloyalty,  etc., 
given  under  the  act  and  its  amendments.^ 

1  Higgins  V.  McCrea,  116  U.  S.  671.  agent.     Higgins  v.    Senior,   8  M.    &  W. 

The   rule   is   well  settled,  that  a  written  834  ;  Huntington  v.  Knox,  7  Cush.  371  ; 

contract  made  by  a  factor  in  his  own  name  Taintor  v.  Prendergast,  3  Hill,  72  ;  Ford 

for  the  purchase  or  sale  of  goods  for  his  v.  Williams,  21  How.  287. 
principal  will  bind  the  principal,  and  he  ^  u  gtat.  at  Large,  115. 

may  sue  or  be  sued  thereon  exactly  as  if  he  °  Slack  v.  Tucker,  23  Wall.  321. 

were  named  in  it,  for  it  is  treated  as  the  <  12  Stat,  at  Large,  820. 

contract  of  the  principal  as  well  as  of  the  *  United     States     v.    Villalonga,    23 

Wall.    35. 
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In  Warner  v.  Martin,^  the  Supreme  Court  of  the  United  States 
decided  the  following  points :  1.  That  a  factor  has  not  power  to 
transfer  the  title  of  his  principal  to  goods  consigned  to  him  for 
sale,  in  payment  of  a  precedent  debt  due  from  himself;  and  a 
creditor  who  receives  the  goods  under  such  an  arrangement,  as 
well  as  his  vendee,  though  acting  in  good  faith,  and  in  ignorance 
of  the  fact  that  the  goods  did  not  belong  to  the  factor,  acquires 
no  title  as  against  the  principal.  2.  The  factor  having  abandoned 
the  country,  the  clerk  of  the  factor  has  no  power  to  sell  the 
goods  of  the  factor's  principal,  no  usage  of  the  trade  to  do  so 
being  shown.^ 

Under  the  United  States  Bankrupt  Act  of  1841,^  fiduciary 
debts  contracted  before  the  passage  of  the  act  constituted  no 
objection  to  the  discharge  of  the  debtor  from  other  debts.  A 
fiduciary  creditor  was  not  affected  by  proceedings  in  bankruptcy 
unless  he  voluntarily  came  in  and  proved  his  debt.  Under  this 
act  it  was  held,  on  demurrer  to  a  plea  of  bankruptcy  by  a  bank- 
rupt factor,  that  a  balance  due  from  a  factor  to  his  principal  was 
not  a  fiduciary  debt  within  the  meaning  of  that  act.* 

Where  goods  are  consigned  to  a  factor  to  meet  his  accept- 
ances as  they  fell  due,  and  he  has  funds  in  his  hands  to  meet  a 
bill  accepted  by  him,  drawn  by  his  principal  and  an  accommoda- 
tion drawer,  he  is  bound  to  apply  the  funds  to  pay  that  bill.  He 
cannot  sue  the  drawers  and  maintain  that  he  applied  those  funds 
to  the  payment  of  the  later  liabilities  of  his  principal  alone.  The 
accommodation  drawer  has  the  right  to  have  the  funds  applied  to 
meet  the  bills  as  they  become  due,  and  not  to  have  the  payment 
of  the  bill  of  which  he  was  one  of  the  drawers  deferred  to  his 
injury.^ 

The  plaintiff,  a  merchant  in  Georgia,  shipped  cotton  to  the  de- 
fendants, factors  in  Liverpool,  the  defendants  accepting  the  plain- 
tiff's draft  against  the  consignment.     When  the  shipment  was 

1  11  How.  209.  6  Brender  v.  Phillips,  16  Peters,  121. 

2  See  Trueman  v.  Loder,  11  A.  &  E.  But,  where  a  factor  makes  advances,  or 
589;  Blore  a.  Sutton,  3  Meriv.  237;  incurs  liabilities  on  a  consignment  of  goods, 
Combe's  Case,  9  Co.  75  ;  Palliser  v.  Orb,  if  there  be  no  special  agreement,  he  may 
Bunb.  166  ;  Coles  v.  Trecothiok,  9  Ves.  sell  the  property  in  the  exercise  of  a 
236  ;  Solly  u.  llathbone,  2  Man.  &  S.  sound  discretion,  according  to  general 
299  ;  Cockran  v.  Irlam,  lb.  301 ;  Paterson  usage,  and  reimburse  himself  out  of  the 
V.  Tash,  2  Str.  1178;  Maans  v.  Hender-  proceeds  of  the  sale  ;  and  the  consignor 
son,  1  East,  337 ;  Newson  v.  Thornton,  has  no  right  to  interfere.  The  lien  of  a 
6  East,  17;  McCombie  v.  Davis,  6  East,  factor  for  advances  and  liabilities  incurred 
538  ;  7  East,  6  \  Daubigny  v.  Duval,  5  extends  not  only  to  the  property  con- 
T.  R.  604  ;  Guiohard  v.  Morgan,  2  Br.  signed,  but,  when  sold,  to  the  proceeds  of 
&  B.  639  ;  Martini  w.  Coles,  1  Man.  &  the  sale  in  the  hands  of  the  vendee,  and 
S.  140  ;  Berry  v.  Williamson,  8  How.  the  securities  therefor  in  the  hands  of  the 
^95.  factor.      Drinkwater    v.  Goodwin,  Cowp. 

2  5  Stat,  at  Large,  440.  251  ;  Haughton  v.  Matthew,'^,  3  Bos.  &  P. 

*  Chapman  v.  Eorsyth,  2  How.  202.  489  ;  Brown  v.  McGran,  14  Pet.  495. 
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made,  and  the  advance  arranged  for,  no  instructions  were  given 
by  tlie  plaintife  touching  the  sale  of  the  cotton.  It  accordingly 
went  to  the  consignees,  as  factors  for  sale,  without  any  other  con- 
tract than  that  implied  by  law  as  between  a  principal  and  a  factor 
makmg  advances;  that  is  to  say,  that  the  factor  is  to  make  sale 
of  the  goods  consigned  to  him  according  to  his  own  judgment,  in 
the  exercise  of  a  sound  discretion  as  to  the  time  and  mode  of  sale, 
having  regard  to  the  usages  of  trade  at  the  place  of  sale,  and  to 
reimburse  himself  out  of  the  proceeds  for  his  advances  and  other 
balance  due  liim.  After  the  shipment,  — namely,  on  April  20,— 
the  plaintiff  wrote  the  defendants :  "  If  you  have  any  cottons  on 
hand  when  this  reaches  you  in  which  I  am  interested,  I  wish  you 
to  hold  them  until  you  hear  from  me  again.^'  The  defendants,  on 
May  24,  replied,  acknowledging  the  receipt  of  the  letter  of  April 
20,  and  adding,  "And  your  wishes  in  respect  of  the  cotton  are 
noted  accordingly."  On  July  22  the  plaintiff  wrote  the  defend- 
ants, acknowledging  the  receipt  of  that  letter,  and  saying,  "  You 
will  please  sell  my  cotton  soon  after  the  receipt  of  this,  unless  you 
are  of  opinion  you  can  do  better  by  holding  a  little  longer."  This 
letter  was  received  on  August  23 ;  but  the  cotton,  in  fact,  had  been 
sold  by  the  defendants,  on  a  rising  market,  on  June  3.  On  the 
plaintiff  becoming  aware  of  this,  he  repudiated  the  sale,  and  notified 
the  defendants  he  would  not  be  bound  by  it  and  would  hold  them 
responsible.  The  market  having  continued  to  rise,  the  plaintiflF 
brought  an  action  for  damages  for  a  breach  of  orders  by  the  de- 
fendants, and  of  their  duty  as  factors.  The  verdict  and  judgment 
were  for  the  plaintiff.  The  judgment  was  set  aside  by  the  Su- 
preme Court,!  and  a  new  trial  was  ordered  by  a  divided  court, 
Wayne  and  Catron,  JJ.,  dissenting. 

While  there  may  be  some  doubt  as  to  whether  the  majority  of 
the  court  made  a  proper  application  to  the  case  of  all  the  princi- 
ples upon  which  they  relied,  we  think  that,  with  one  important 
qualification  which  we  shall  notice,  there  is  no  question  as  to  the 
general  correctness  of  those  principles,  as  follows  :  — 

1.  As  a  general  rule,  it  is  true  that  the  interpretation  of  writ- 
ten instruments  properly  belongs  to  the  court,  and  not  to  the  jury. 
But  there  are  cases  in  which,  from  the  different  senses  of  the 
words  used,  or  their  obscure  and  indeterminate  reference  to  un- 
explained circumstances,  the  true  interpretation  of  the  language 
may  be  left  to  the.  consideration  of  the  jury  for  the  purpose  of 
carrying  into  effect  the  real  intention  of  the  parties.  This  is 
especially  applicable  to  cases  of  commercial  correspondence, 
where  tlie  real  objects  and  intentions  and  agreements   of   the 

1  Brown  v.  McGran,  14  Peters,  479. 
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parties  are  often  to  be  arrived  at  only  by  allusions  to  circum- 
stances which  are  but  imperfectly  developed.  And  this  is  true 
even  though  the  court  might,  in  its  discretion,  have  assumed 
upon  itself  the  right  and  duty  of  construing  the  correspondence. 

2.  Wherever  a  consignment  is  made  to  a  factor  for  sale,  the 
consignor  has  a  right  generally  to  control  the  sale  thereof,  accord- 
ing to  his  own  pleasui'e,  from  time  to  time,  if  no  advances  have 
been  made  or  liabilities  incurred  on  account  thereof;  and  the 
factor  is  bound  to  obey  his  orders.  This  arises  from  the  ordinary 
relation  of  principal  and  agent.  If,  however,  the  factor  makes 
advances  or  incurs  liabilities  on  account  of  the  consignment,  by 
which  he  acquires  a  special  property  therein,  then  the  factor  has  a 
right  to  sell  so  much  of  the  consignment  as  may  be  necessary  to 
reimburse  such  advances  or  meet  such  liabilities,  unless  there  is 
some  existing  agreement  between  himself  and  the  consignor 
which  controls  or  varies  this  right.  Thus,  for  example,  if,  con- 
temporaneous with  the  consignment  and  advances  or  liabilities, 
there  are  orders-  given  by  the  consignor  which  are  assented  to  by 
the  factor  that  the  goods  shall  not  be  sold  until  a  fixed  time,  in 
such  a  case  the  consignment  is  presumed  to  be  received  by  the 
ft,ctor  subject  to  such  orders ;  and  he  is  not  at  liberty  to  sell  the 
goods  to  reimburse  his  advances  or  liabilities  until  after  that  time 
has  elapsed.  The  same  rule  will  apply  to  orders  not  to  sell  below 
a  fixed  price,  unless,  indeed,  the  consignor  shall,  after  due  notice 
and  request,  refuse  to  provide  any  other  means  to  reimburse  the 
factors.  And  in  no  case  will  the  factor  be  at  liberty  to  sell  the 
consignment  contrary  to  the  orders  of  the  consignor,  although  he 
has  made  advances  or  incurred  liabilities  thereon,  if  the  con- 
signor stands  ready  and  offers  to  reimburse  and  discharge  such 
advances  and  liabilities.  On  the  other  hand,  where  the  consign- 
ment is  made  generally,  without  any  specific  orders  as  to  the 
time  or  mode  of  sale,  and  the  factor  makes  advances  or  incurs 
liabilities  on  the  footing  of  such  consignment,  then  the  legal  pre- 
sumption is  that  the  factor  is  intended  to  be  clothed  with  the 
ordinary  rights  of  factors  to  sell  in  the  exercise  of  a  sound  dis- 
cretion at  such  time  and  in  such  mode  as  the  usage  of  trade 
and  his  general  duty  require,  and  to  reimburse  himself  for  his 
advances  and  liabilities  out  of  the  proceeds  of  the  sale ;  and  the 
consignor  has  no  right  by  any  subsequent  orders  [unless  assented 
to  or  acquiesced  in  hy  the  consignee,  we  would  suggest],  given  after 
advances  have  been  made  or  liabilities  incurred  by  the  factor,  to 
suspend  or  control  this  right  of  sale,  except  so  far  as  respects  the 
surplus  of  the  consignment,  not  necessary  for  the  reimbursement 
of  such  advances  or  liabilities.     Of  course  this  right  of  the  factor 
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to  sell  to  reimburse  himself  for  his  advances  and  liabilities  appl„„ 
with  stronger  force  to  cases  where  the  consignor  is  insolvent,  and 
where,  therefore,  the  consignment  constitutes  the  only  fund  for 
indemnity. 

While  we  think  the  above  position,  except  as  we  have  above 
qualified  it,  is  not  sound,  we  fully  agree  with  the  majority  of  the 
court  in  the  following,  which  is  the  third  of  their  positions,  but 
which,  as  stated  by  them,  implies  a  very  strong  doubt  as  to  the 
correctness  of  their  holding  that  the  acquiescence  in  and  assent  to, 
by  the  consignees,  of  the  orders  of  the  consignors,  is  not  binding 
on  the  consignees  if  they  have  incurred  any  liability  in  respect  to 
the  consignment. 

3.  Supposing  the  sale  made  ly  the  defendants  on  June  3  to 
have  been  tortious,  and  in  violation  of  orders,  the  plaintiff  had  his 
election  either  to  claim  damages  for  the  value  of  the  cotton  on 
that  day,  as  a  case  of  tortious  conversion,  or  for  the  value  of  the 
cotton  on  August  23  following,  when  the  letter  of  the  plaintiff  of 
July  22  was  received,  which  authorized  a  sale.  If  the  price  of 
cotton  was  higher  on  that  day  than  at  any  intermediate  period 
he  was  entitled  to  the  benefit  thereof.  If,  on  the  other  hand,  the 
price  was  then  lower,  he  could  not  justly  be  said  to  be  damnified 
to  any  extent  beyond  what  he  would  lose  by  the  difference  of  the 
price  of  cotton  on  June  3  and  the  price  on  August  23. 

The  advance  in  this  case  was  made  to  the  plaintiff,  not  by  the 
payment  of  any  money,  but  by  the  acceptance  of  the  plaintiff's 
draft  by  the  defendants'  New  York  house,  who  recouped  them- 
selves by  drawing  on  the  Liverpool  house  at  sixty  days'  sight, 
this  bill  being  accepted  only  on  June  3,  the  day  on  which  they 
sold  the  cotton,  so  that  they  would  not  be  under  any  cash  advance 
against  the  consignment  until  the  following  August.  The  jury 
treated  the  defendants'  letter  of  May  24  in  connection  with  the 
plaintiff's  letter  of  April  20  as  an  agreement  with  the  plaintiff 
not  to  sell  the  cotton  until  they  received  further  orders ;  and  the 
court,  in  effect,  approve  of  the  construction  put  by  the  jury  upon 
those  letters.  Of  course,  on  undoubted  principles  of  law  applica- 
ble to  the  case,  it  was  quite  within  the  power  of  the  defendants  to 
have  refused  assent  to  the  proposition  made  to  them  in  the  plain- 
tiff's letter  of  April  20,  in  which  case  they  would  have  exercised 
such  rights  of  selling  as  pertain  to  factors  under  such  circum- 
stances, or  they  could  have  required  additional  security ;  but 
having  adopted  neither  of  these  courses,  and  having,  as  the  jury 
found,  assented  to  the  plaintiff's  request,  we  think  this  did 
amount  to  an  "  existing  agreement  between  themselves  and  the 
consignor  which  controlled  or  varied  their  rights."     Having  con- 
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sented  to  hold  the  cotton  according  to  the  terms  of  the  consign- 
or's letter,  and  having  against  their  assent,  acquiescence,  and 
agreement  violated  their  orders,  —  thus,  first,  by  their  acquies- 
cence, lulling  the  consignor  into  inaction,  and  rendering  an  offer, 
confessedly  within  the  power  of  the  consignor  to  make,  of  a  "  dis- 
charge and  reimbursement  of  the  advances  and  liabilities,"  and 
then  violating  their  agreement,  which  was  based  on  a  clear  legal 
consideration,  —  we  think,  in  the  words  of  the  majority  of  the 
court  themselves,  that  the  sale  was  "  tortious  and  in  violation  of 
orders ; "  and  we  are  not  surprised  that,  on  this  point,  two  of  the 
judges  of  the  Supreme  Court  dissented  from  the  view  of  the 
majority,  and  agreed  with  that  of  the  court  below.^ 


^  See  Turner  v.  Yates,  16  How.  14, 
where  a  question  as  to  the  meaning  and 
effect  of  correspondence  was  submitted  to 
the  jury,  as  in  Brown  v.  McGran,  14  Pet. 
479.  The  authorities  cited  in  this  latter 
case  do  not  sustain  it  on  the  point  where 
we  think  it  is  wrongly  decided.  In 
neither  of  the  two  cases  relied  on  did 
the  same  question,  or  a  similar  one,  arise. 
In  Pothonier  v.  Dawson,  Holt,  383,  Gibbs, 
C.  J.,  held,  that,  as  a  general  proposition, 
a  right  of  lieu  gives  no  right  to  sell  the 
goods.  But  when  goods  are  deposited  by 
way  of  security,  to  indemnify  a  party 
against  a  loan  of  money,  it  is  more  than 
a  pledge.  The  lender's  rights  are  more 
extensive  than  such  as  accrue  undgr  an 
ordinary  lien  in  the  way  of  trade.  The 
contract,  in  such  case,  may  be  inferred  to 
be,  "If  I  [the  borrower]  repay  the  money, 
you  must  redeliver  the  goods  ;  but  if  I  fail 
to  repay  it,  you  may  use  the  security  I 
have  left  to  repay  yourself "  The  other 
case,  Graham  v.  Dyster,  6  Mau.  &  S.  1, 
simply  holds  that  a  factor  who  had  the 
power  to  sell  goods,  had  not  the  power  to 
pledge  them.  Lord  Ellenborough  shows 
that  where  goods  are  consigned  to  a  broker, 
with  power  to  sell  them  at  his  discretion, 
the  shippers  stipulating  that  they  should 
be  at  liberty  to  draw  on  the  broker  by 
way  of  advance,  the  broker  had  power 
given  to  him  to  regulate  the  time  and 
place  of  disposal,  the  price,  and  all  other 
particulars  incident  to  the  sale,  and  the 
shippers  could  not  object  to  any  mode  of 
sale  which  the  broker  might  adopt,  in 
order  to  reimburse  himself  for  his  ad- 
vances. But  this  does  not  affect  the  case, 
as  in  Brown  y.  McGran,  14  Pet.  479, 
where,  by  agreement  between  the  parties, 
the  consignee's  rights  and  powers  are  re- 
stricted. In  Marfield  v.  Goodhue,  2  Corns. 
62,  the  Court  of  Appeals  of  New  York 
refused  to  follow  Brown  v.  McGran,  14 
Pet.  479,  even,  outside  of  the  question  of 
the  factor's  powers  being  restricted  by  that 


which  was  held  to  constitute  an  agreement 
between  the  consignor  and  consignee.  In 
Marfield  v.  Goodhue,  3  Corns,  at  p.  72,  the 
court  say :  "  Where  goods  are  sent  to  a 
factor  for  sale,  without  any  limitation  or 
instructions  as  to  the  terms  or  time  of 
sale,  he  is  at  liberty  to  sell  as  in  the  exer- 
cise of  a  sound  discretion  he  shall  deem 
proper  for  the  interest  of  his  principal. 
The  factor  in  such  a  case  is  intrusted  with 
the  exercise  of  a  discretion  for  the  benefit 
of  his  principal  and  not  for  his  advantage, 
and  that  discretion  the  principal  has  a 
right  to  control.  But  after  the  factor  has 
this  authority,  to  be  exercised  exclusively 
for  the  benefit  of  his  principal,  he  makes 
advances,  and  then  his  principal  becomes 
satisfied  that  his  interest  will  be  promoted 
if  the  sale  be  delayed,  and  he  orders 
his  factor  not  to  sell.  The  Chief  Jus- 
tice instructed  the  jury  that  such  an  order 
was  powerless,  and  in  no  respect  limited  the 
authority  of  the  factor.  Can  this  be  so  ? 
The  authority  when  given  to  the  factor 
was  given  for  the  exclusive  benefit  of  the 
principal.  The  interest  of  the  factor  was 
not  to  be  regarded  at  all  in  the  exercise  of 
the  authority.  Then  the  factor  makes  an 
advance  upou  the  credit  of  the  goods,  and 
of  his  principal ;  is  he  not,  after  that,  as 
much  bound  as  he  was  before,  to  have 
solely  in  view  the  interest  of  his  principal 
when  he  sells  ;  or  is  he  at  liberty,  after- 
wards, to  consult  his  own  interest  instead 
of  that  of  his  principal  ?  After  the  ad- 
vance, the  principal  lias  good  reason  to 
believe  that  a  delay  in  selling  will  be  ad- 
vantageous to  him,  and  he  so  informs  his 
factor  ;  is  there  any  hardship  in  requiring 
of  the  factor,  if  he  is  unwilling  to  obey  the 
order  of  his  principal,  to  say  to  him,  'As 
you  have  revoked  my  authority  to  sell  at 
my  discretion  for  your  benefit,  I  shall  sell 
at  my  discretion  for  my  own  benefit,  un- 
less you  forthwith  repay  my  advances  '  ? " 
We  think  that  the  mistake  made  by  the 
court  in  Brown  v.  McGran,  14  Pet.  479, 
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Certain  cases  of  wine  were  ordered  by  L.  of  the  plaintiff,  and 
were  shipped  by  the  plaintiff,  consigned  to  L.,  who  deposited  the 
bill  of  lading  with  the  defendant,  a  wharfinger,  with  directions  to 
take  delivery  and  warehouse  the  wine  on  L.'s  account.  The  wine, 
on  its  arrival,  was  entered  at  defendant's  wharf  in  L.'s  name,  sub- 
ject to  a  stop  for  freight.  L.  afterwards  refused  to  accept  the 
wine,  on  the  ground  that  it  was  not  according  to  contract.  The 
plaintiff  agreed  to  take  it  back,  and  L.  promised  to  send  a  deliv- 
ery order  to  enable  the  plaintiff  to  obtain  it ;  but,  on  the  same 
day,  L.  indorsed  the  bill  of  lading  to  M.,  which  M.  took  to  the 
defendant's  wharf  and  procured  a  transfer  of  the  wine  into  his 
own  name.  The  plaintiff  was  afterwards  informed  by  L.  that  the 
wine  was  at  the  disposal  of  the  plaintiff,  but  subject  to  charges 
amounting  to  £17  14s.  9d.,  and  £5  for  loss  of  profit.  At  an 
interview  between  M.  and  the  plaintiff,  M.  offered  to  give  up  the 
wine  on  payment  of  the  above  sums.  The  plaintiff  tendered  the 
former  sum,  which  M.  would  not  accept.  The  plaintiff's  attorney 
afterwards  offered  to  the  defendant  to  pay  all  charges,  and  to  in- 
demnify him  against  the  claim  of  any  other  person.  The  defend- 
ant refused  to  deliver  the  wine  to  the  plaintiff,  alleging  that  he 
had  given  warrants  to  M.  The  wine  was  ultimately  delivered  to 
a  third  person  by  M.'s  order.  M.  had,  in  fact,  paid  the  freight, 
and  obtained  warrants  to  him  or  his  order.  At  the  trial  before 
Cockburn,  C.  J.,  the  jury  found  that  the  transaction  between  M. 
and  L.  was  colorable,  and  with  knowledge  on  the  part  of  M.  of  the 
intention  of  L.  to  deprive  the  plaintiff  of  the  wine.  A  verdict  was 
found  for  the  plaintiff,  with  leave  to  move  to  enter  a  verdict  for 
the  defendant,  power  being  reserved  to  the  court  to  draw  infer- 
ences of  fact.     The  court  held  that  the  defendant  received  the 

494,  et  seq.,  is  mainly  in  disregarding  the  initiative  as  to  the  payment  is  cast.     But, 

effect,  after  advances  have  been  made,  of  on  the  point,   where   we  have  expressed 

theagreement  of  the  factor  to  com  ply  with  the  opinion  that  Brown  v.   McGran,   14 

the  request  of  the  shipper  to  defer  making  Pet.  479,  is  wrongly  decided,  we  find  the 

the  sale.     Aside  of  that,  there  is  not  a  court  in  Marfield  v.  Goodhue,  3  Corns.  62, 

verv  material  difference  between  Brown  v.  75,  et  seq.,  sustains  our  view,  and  on  this 

McGran,    14   Pet.    479,    and   Marfield  v.  important   point,   where   the   case   essen- 

Goodhue,    3   Corns.    62.     In  the  former  tially  differs  with  Brown_  v.  McGran,  we 

case,  the  language  is  :  "And  in  no  case  think  it  clear  that  Marfield  o.  Goodhue 

will' the  factor   be  at  liberty  to  sell  the  is   the  better  decided  of  the  two  cases, 

consicnment  contrary  to  the  orders  of  the  See  Bell  v.   Palmer,  6  Cow.  128  ;  Parker 

consignor,  although  he  has  made  advances,  v.    Brunker,  22   Pick.    44.     In  this  latter 

or  incurred  liabilities  thereon,  if  the  con-  case  it  was  held  that  a  commission  mer- 

signor  stand  ready,  and  offers  to  reimhurse  chant,  having  received  goods  to  sell  at  a 

and  discharge  such  advances  and  liahili-  certain  limited  price,  and  made  advances 

ties  "     P.  49.5.     And  in  Marfield  v.  Good-  upon  them,  has  a  right  to  reimburse  him- 

hue    3  Coms.  62,  nearly  the  same  thing,  self  by  selling  them  at  the  fair  market 

in  effect,  is  also  held  ;  or  literally,   that  price,  thongh  below  the  limit,_  if  the  con- 

the   factor  may   sell,   unless   on   demand  signor  has  refused,  upon  application,  and 

the    consignor,   pay  the    advances.      So  after    a   reasonable    time,  to    repay  the 

that,    on  'this    point,    the    difference    is  advances, 
merely  as  to  the  party  upon  whom  the 
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wine  as  bailee  to  L.,  and,  after  the  payment  of  the  freight,  could 
have  no  better  title  than  his  bailor ;  that,  by  the  finding  of  the 
jury,  M.  had  no  better  title  than  L. ;  and,  as  the  plaintiff  had  ten- 
dered the  amount  of  charges  both  to  M.  and  the  defendant,  the 
plaintiff's  title  was  as  valid  against  the  defendant  as  it  would 
have  been  against  L. ;  and  that  the  defendant  was  liable  to  the 
plaintiff  for  the  value  of  the  wine.^ 

The  receipt  of  a  warehouseman  for  a  quantity  of  wheat,  given 
in  consideration  of  a  sum  of  money,  no  wheat  being  delivered, 
does  not  enable  the  promisee  to  maintain  replevin  against  a  third 
person  for  wheat  held  by  the  third  person  in  that  warehouse ;  the 
plaintiff  showing  no  property  in  the  wheat.^ 

Where,  for  advances  made  by  the  plaintiffs  to  H.  L.,  for  goods, 
his  brother  S.  L.,  a  warehouseman,  gave  warehouse  receipts  for 
such  goods  to  the  plaintiffs,  which  goods  were  sold  and  delivered 
by  H.  L.  and  the  plaintiffs  to  the  defendants,  for  the  plaintiffs ; 
it  is  no  defence  for  the  defendants,  in  an  action  for  the  price,  to 
say  that  the  plaintiffs  are  still  the  holders  of  tlie  outstanding  re- 
ceipts of  S.  L.  The  existence  of  these  facts  does  not  authorize 
the  defendants  to  resist  the  payment  of  the  price  of  property  they 
had  purchased,  and  the  possession  of  which  has  not  been  dis- 
turbed. S.  L.  had  no  title  to  the  property,  nor  any  power  to  sell 
it,  nor  any  claim  on  the  price.  At  most,  he  had  only  a  lien, 
which  he  might  never  claim  to  exert,  and  from  which  the  pur- 
chasers have  experienced  no  injury.^ 

Wharfingers,  warehousemen,  and  commission  merchants,  hav- 
ing goods  in  their  possession,  may  insure  them  in  their  own 
names,  and  in  case  of  loss  may  recover  the  full  amount  of  in- 

>  Batut  V.  Hartley,  L.  R.  7  Q.  B.  594.  of  title  in  the  vendor,  and  that  he  had 

See  Chessman  v.  Exall,  6  Ex.  341  ;  Ogle  paid  the   price   to   the   true   owner,  as  a 

V.    Atkinson,   5   Taunt.   7.59  ;    Gurney  v.  defence,     It  is  not  competent  for  the  pur- 

Behrend,  2  E.  &  B.  622  ;  Wilson  v.  Ander-  chaser  to  dispute  the  title  of  his  vendor, 

ton,  1  B.  &  Ad.  4.50  ;   Cuming  v.  Brown,  unless  he  has  been  charged  at  the  suit  of 

9  East,  506  ;  Meyerstein  v.  Barber,  L.  R.  another  person,  who  has,  after  contesta- 

4  H.  L.  317  ;  Brandt  v.  Bowlby,  2  B.  &  tion,  shown  a  better  title.     The  principle 

Ad.  932  ;   Williams  v.  Everett,   14  East,  is  analogous  to  the  devise  of  a  house  by 

582  ;  Walker  v.  Roston,  9  M.  &  W.  411  ;  A.,  who  is  in  possession,  claiming  title,  to 

Wood  V.  Leadbitter,  13  M.  &  W.  838.  B.    The  latter  receives  the  possession,  and 

2  Jackson  v.  Hall,  14  How.  525.  enjoys  the   premises   by  the   permission, 

'  McCullough  V.  Roots,  19  How.  349.  and  on  the  letting  of  A.     In  an  action  for 

See,  also.  Holly  v.   Huggerford,   8    Pick,  the  rent,  B.   cannot  set  up  that  A.  has 

73  ;  Vibbard  v.  Johnson,   19  Johns.   77  ;  nothing  in  the  premises,  and  that  he  has 

Wanzer    v.    Truly,     17    How.     584.      A  paid  the  rent  to  C.   voluntarily.     If  C. 

purchaser  with  knowledge  that  the  goods  had  recovered  the  rent,  and  substantiated 

purchased  are  claimed  by  a  third  person,  his  title,  then  it  would  be  a  good  defence  ; 

if  he  voluntarily  pays  the  price  of  the  otherwise,  not.     Vibbard  v.  Johnson,  19 

goods  to  such  third  person,  cannot  after-  Johns.  77.    And  see  Heermance  v.  Vernoy, 

wards,  in  a  suit  brought  against  him  by  6  Johns.  5  ;    Sweet  v.  Colgate,  20  Johns, 

the  vendor  for  the  price,  set  up  the  want  196. 
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siirance,  for  the  satisfaction  of  their  own  claims  first,  and  hold 
the  residue  for  the  owners.i 

It  is  laid  down  in  Railroad  Co.  v.  Manufacturing  Co.^  that  the 
rule  which  is  applicable  while  goods  are  in  process  of  transporta- 
tion by  a  carrier  from  the  place  of  their  receipt  to  the  place  of 
their  destination,  is  that,  in  the  absence  of  any  special  contract, 
it  is  the  duty  of  the  carrier  to  carry  safely  to  the  end  of  his  line 
and  to  deliver  to  the  next  carrier  in  the  route  beyond.  It  is  there 
alleged  that  this  rule  of  liability  is  adopted  generally  by  the 
courts  in  this  country,  although  in  England,  at  the  present  time, 
and  in  some  of  the  States  of  the  Union,  the  disposition  is  to  treat 
the  obligation  of  the  carrier  who  first  receives  the  goods  as  con- 
tinuing throughout  the  entire  route.  The  rule,  it  is  claimed,  that 
holds  the  carrier  only  liable  to  the  extent  of  his  own  route,  and 
for  the  safe  storage  and  delivery  to  the  next  carrier,  is  just  and 
reasonable ;  but  that  public  policy,  however,  requires  that  this  rule 
should  be  enforced,  arid  will  not  allow  the  carrier  to  escape  re- 
sponsibility on  storing  the  goods  at  the  end  of  his  route,  without 
delivery  or  an  attempt  to  deliver  to  the  connecting  carrier.  If 
there  be  a  necessity  for  storage,  it  will  be  considered  a  mere  ac- 
cessory to  the  transportation,  and  not  as  changing  the  nature  of 
the  bailment.  It  is  very  clear  that  the  simple  deposit  of  the  goods 
by  the  carrier  in  his  depot,  unaccompanied  by  any  act  indicating 
an  intention  to  renounce  the  obligation  of  a  carrier,  will  not 
change  or  modify  his  liability.  It  may  be  that  circumjstances 
may  arise  after  the  goods  have  reached  the  depot  which  would 
justify  the  carrier  in  warehousing  them ;  but  if  he  had  reasonable 
grounds  to  anticipate  the  occurrence  of  these  adverse  circum- 
stances when  he  received  the  goods,  he  cannot  by  storing  them 
change  his  relation  towards  them. 

These  principles  are  stated  as  above  and  were  applied  in  Rail- 
road Co.  V.  Manufacturing  Co.,^  where  wool  was  shipped  at  Jack- 
son for  Buffalo,  and  was  taken  by  the  railroad  to  Detroit,  whence 
it  was  to  be  forwarded  by  steamer  to  Buffalo.  It  was  carried  by 
the  road  to  Detroit,  and  remained  in  the  depot  of  the  railroad  for 

1  Home  Ins.  Co.   v.  Baltimore  Ware-  goods.      The  London   &   North  Western 

house  Co.,  93  U.  S.  527  ;  Waters  v.  Mon-  Ry.  Co.  v.  Glyn,   1  El.  &  El.   652.      See 

arch   Assurance  Co.,   5   El.   &  Bl.    870  ;  Lidaways  v.  Todd,  2  Stark.  400  ;  Koper  v. 

London  &  North  Western  Ry.  Co.  v.  Glyn,  Holland,   3   A.   &  E.    99  ;    Carruthers  v. 

1  El.  &  El.  652  ;   DcForest  v.  Fulton  In-  Shedden,  6  Taunt.  14  ;  Irving  r.  Richard- 

surance  Co.,  1  Hall,  136  ;   Siter  v.  Marrs,  sons    2   B.    &  Ad.    193  ;     Dalby   v.    The 

13Pa.  St.  219.    Such  policies  usually  con-  India  &  London  Life  Assm-ance  Co.,  15 

tain  such  language,  covering  the  goods,  C.  B.  365  ;  Snow  v.   Carr,   61  Ala.  363  ; 

as  "their  own  or  held  by  them  in  trust,"  Durand  v.  Thouron,  1  Port.  238  ;  Batre  v. 

and  the  assured  become  trustees  for  the  Durand,  lb.  251. 
owners  of  the  goods   for  such  excess   as  ^  16  Wall.  318. 

may  he  over  their  own  claims  against  the  '  Ibid. 

vnr..  T.  42 
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six  days,  when  it  was  destroyed  by  an  accidental  fire,  not  the  re- 
sult of  any  negligence  on  the  part  of  the  railroad  company.  Dur- 
ing all  the  time  the  wool  was  in  the  depot  it  was  ready  to  be 
delivered  for  further  transportation  by  the  steamers,  which  were 
unable,  from  the  accumulation  of  freight,  to  receive  it.  The  lia- 
bility of  the  railroad  was  held  to  be  that  of  carriers,  and  not  of 
warehousemen,  and  the  judgment  of  the  Circuit  Court  for, Connec- 
ticut against  them  for  the  loss,  was  affirmed  by  the  Supreme 
Court  of  the  United  States.^ 


1  As  this  suhjeet  is  only  collateral  to 
that  of  sales  we  intended  to  have  discussed 
it  in  a  note  to  this  Part ;  but  as  the 
question  in  this  country  is  one  of  the 
highest  importance,  not  only  to  railroad 
companies,  but  to  merchants  generally  in 
connection  with  their  sales  and  shipments 


of  goods,  and  as  the  decisions  in  this 
country  as  a  whole,  are  not  by  any  means 
in  a  satisfactory  state,  we  devote  a  separ- 
ate Part  for  the  exhaustive  consideration 
of  the  subject.  See  post.  Vol.  II.,  Book 
III.,  Part  II. 
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